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SHOWING   IN    WHAT    VOLUMES    OF   THIS    SERIES   THE   OASES 
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REPORTS  MAY  BE  FOUND. 


Bute  reports  are  in  parentheses,  and  the  numbers  of  this  series  In  bold-faced  flgurea. 

Alabama.  —  (83)  8;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 

91)  84;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (96,  97)  38;  (98)  39;  (99) 

42;  (100,   101)  46;  (102)  48;  (103)  49;  (104,  105)  58;  (106,  107,  108)  64; 

(109,  110)  56;  (111)  56;  (112)  57;  (113)  59;  (114)  62;  (115.  116)  67. 
Arkansas.  —  (48)  3;   (49)  4;   (50)  7;    (51)   14;   (52)  20;  (53)  22;   (54)  26; 

(55)  29;  (56)  35;    (57)  38;   (58)  41;    (59)  43;    (60)  46;    (61,  62)  54; 

(63)  58;  (64)  62;  (65)  67. 
Oalifoknia.  — (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;   (85)  20;   (86)  21;    (87,  88)  22; 

(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;   (96)  31;  (97)  33; 

(98)  35;   (99)  37;    (100)  38;   (101)  40;    (102)  41;   (103)  42;  (104)  43; 

(105)45;  (106)46;   (107)  48;  (108)49;   (109)  50;  (110,   111)  52;   (112) 

53;  (113)  54;  (114)  55;  (115)  56;  (116)  58;  (117)  59;  (118)  62;  (119)  63; 

(120)  65;  (121)  66. 
Colorado. —(10)  3;   (11)  7;  (12)  13;   (13)  16;   (14)  20;    (15)  22;   (16)  25; 

(17)  81;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55;  (23)  58;  (24)  65. 
Connecticut.  — (54)  1;  (55)   8;  (56)  7;    (57)  14;  (58)  18;  (59)  21;  (60)  25; 

(61)  29;  (62)  86;  (63)  38;  (64)  42;  (65)  48;   (66)  50;  (67)  52;   (68)  57; 

(69)  61;  (70)  66. 
Delaware. —(5  Houst.)  1;  (6  Houst.)  28;    (7  Houst.)  40;  (9  Hoast.)  48; 

(1  Marv.)  65. 
Florida.  —  (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26:  (28)  29;  (29)  30; 

(30)  32;  (31)  84;  (32)  87;  (33)  89;  (34)48;  (35)  48;  (30)  51;  (37)  53; 

(38)  56;  (39)  68. 
Georgia.  —(76)  8;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22;  (87)  27;  (88)  80;  (89)  32;   (00)  35;  (91,  92,  93)  44; 

(94)  47;   (95,  96)  51;   (97)  54;   (98)  58;  (99)  59;  (100)  68;  (101)  65; 

(102)  66. 
Idaho.  —  (2)  85. 
Illinois. —(121)  8;   (122)  8;   (123)  6;   (124)  7;   (125)  8;   (126)  9;  (127)  11; 

(128)  16;  (129)  16;  (130)   17;  (131)   19;  (132)   22;   (13S,    134)   28;   (135) 

25;    (136)  29;    (137)  81;  (138,   139)  32;  (140,   141)  38:  (142)  84;  (143, 

144,  145)  86;  (146,  147)87;  (148)39;  (149,150)41:  (151)  42;  (152)  48; 

(154)45;   (15S,  155)  46;   (156)47;   (157)48;   (158)49;   (159)60;   (160, 

161)  52;  (162)68;  (163)54;  (164,  165)66;  (166)57;  (167)69;  (168,  169) 

61;  (170)  62;  (171)  68;  (172,  173)  64;  (174)  66;  (175)  67. 
Indiana. —(112)  2;  (113)  8;  (114)  6;   (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120,   121)  16;  (122)  17;  (12.S)  18;  (124)  19;  (125)  81;  (126,  127)  88. 

(5) 


6  Schedule. 

(128)  85;   (129)  28;  (130)  30;   (131)  31;  (132)  32;  (133)  36;  (134)  80} 

(135)  41;  (136)  43;   (137)  45;   (138)  46;   (139)  47;   (140)  49;  (1,  2,  3, 

Ind.  App.;  141)  60;  (4,  6,  6,  lad.  App.;  142)  51;  (7, 8,  Ind.  App.;  143)62; 

(9,  10  Ind.   App.)  53;  (11  lad.  App.)  54;  (13  lad.  App.;  144)  65;  (14 

lud.  App.)  56;  (15  Ind.  App.;  145)  57;  (146)  58;  (16  lad.  App.)  59;  (17 

lad.   App.)  60;   (147,   148)  62;  (18  lad.   App.;  149)  63;  (150,  19  lud. 

App.)  65;  (20  Ind.  App.)  67, 
Iowa.  —(72)  2;  (73)  5;  (74)  7;  (75)  9;  (76.  77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (80)  41;  (87)  43;  (88)  45; 

(89.  90).  48;  (91)  51;  (92)  54;  (93)  57;  (94,  95)  58;  (96,  97)  59;  (98)  60; 

(99)  61;  (100)  62;  (101,  102)  63;  (103)  64;  (104)  65;  (105)  67. 
Kansas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39; 

(53)  42;  (54)  45;  (55)  49;  (56)  54;  (57)  57;  (58)  62. 
Kentucky.  —  (8.3,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)21;  (89)  25;  (90)  29; 

(91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49;  (97)  53;    (98)  56; 

(99)  59;  (100)  66. 
Louisiana.  —  (.39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;  (43  La.  Ann.)  26;   (44  La.  Ann.)  32;   (45  La.  Ann.)  40;   (46, 

47  La.  Anu.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.)  62. 
Maink.  — (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)23;  (84)  30;  (85)35;  (86)41; 

(87)  47;  (88)  51;  (89)  56;  (90)  60;  (91)  64. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 

28;  (75)  32;  (76)  35;  (77)39;  (78)  44;  (80)  45;  (79)47;  (81)48;  (82)51; 

(83)  55;  (S4)  57;  (85)  60;  (86)  63;  (87)  67. 
Massaohuse-its.— (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)15;  (151) 

21;  (152)  23;  (153)  25;  (154)  26;  (155)  31;  (156)  32;  (157)  34;  (158)  35; 

(159)  38;  (160)  39;  (161)  42;  (162)  44;  (163)  47;  (164)  49;  (165)  52; 

(166)  55;  (167)  57;  (168)  60;  (169)  61;  (170)  64. 
Michigan.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75)  13; 

(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (SO)  20;  (81, 

82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90,  91)  30;  (92) 

81;  (93)  32;  (94)  34;  (95,  96)  35;  (97)  37:  (98)  39;  (99)41;  (100)  43; 

(101)  45;  (102)  47;  (103)  50;   (104)  53;  (105)  55;  (106)  58;  (107)  61; 

(108)  62;  (lOLi)  63;  (110)  64;  (111)  66;  (112,  113)  67. 
MlMNEsoTA.  —  (3G)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (4.3)  19) 

(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36;  (51,  52) 

38;  (53)39;  (54)  40;  (55)43;  (56)45;  (57)47;  (58)49;  (59)50;  (60)51; 

(61)  52;  (62)  54;  (03)  56;  (64)  58;  (65)  60;  (66)  61;  (67,  68)  64;   (69) 

65. 
Mississippi.  —  (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35;  (71)  42; 

(72)  48;  (73)  55;  (74)  60;  (75)  65. 
Missouri.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17 

(100)18;  (101)20;  (102)22;  (103)23;  (104,105)24;  (106)  27;  (107)  28 

(103,  100)  32;  (110.  111)33;  (112)34;  (113,  114)  35;  (115)  37;  (116,  117 

38;  (118)  40;  (119,  120)  41;  (121)  42;  (122)  43;  (123)  45;  (124,  125)  46 

(126)  47;  (127)  48;  (12S)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53, 

(133)  54;  (134)  56;  (i:^5.   136)  58;  (137)  59;  (138)  60;  (139)  61;  (140) 

62;  (141,  142)  64;  (143)  65;  (144)  66. 
Montana.— (9)  18;   (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  43;  (15)48; 

(16)  60;  (17)  52;  (IS)  56;  (19)  61;  (20)  63. 


ScHEDULa  7 

Nkbraska.  —  (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29)  86;  (30) 

87;  (31)  SB;  (32,  33)  89;  (34)  33;  (35)  37;  (36)  38;  (37)  40;   (38)  41; 

(39,  40)  48;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  50;  (47)  68;  (47,  48, 

68;  (49)  69;  (50)  61;  (51,  52)  66. 
Nkvada.  —  (19)  3;  (20)  19;  (21)  37;  (22)  68;  (23)  68. 
Nkw  Hampshibb.  —  (64)  10;  (62)  13;  (65)  83;  (66)  49. 
Nbw  Jersey.  —  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;   (61 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  E^j.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  84;   (5.-}  N.  J.  L.)  86;   (48  N.  J.  Eq.)  87;    (49  N.  J.  Eq.)  31;   (54 

N.  J.  L.)  83;  (60  N.  J.  Eq.)  36;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40;  (55 

N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  61;  (64  N.  J. 
'         Eq.;  (58  N.  J.  L.)  65;  (59  N.  J.  L.)  69;  (56  N.  J.  Eq.)  68;  (60  N.  J.  L.) 

64;  (56  N.  J.  Eq.)  67. 
N«w  York.— (107)  1;  (108)  8;  (109)4;  (110)6;  (111)  7;  (112)  8;  (113)  10} 

(114)  11;  (115)  18;  (116,  117)  16;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 

19;  (123)  80;  (124,  126)  81;  (126)  88;   (127)  84;   (128,  129)  86;  (130, 

131)  87;  (132, 133)  88;  (134)  30;  (135)  31;  (136)  38;  (137)  33;  (138)  34; 

(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  48;    (144)  43;  (145)  46; 

(146)48;   (147)49;    (148)51;   (149)58;   (150)65;    (151)66;    (152)67; 

(153)  60;  (154)  61;  (155)  63;  (156)  66. 
North  Carolina.  —  (97,  98)  8;  (99,  100)  6;  (101)  9;  (102)  11;  (103)  14;  (104) 

17;  (105)  18;  (106)  19;  (107)  88;  (108)  83;  (109)  26;  (110)  88;  (111)  38; 

(112)  34;  (113)  37;  (114)  41;  (115)  44;  (116)  47;  (117)  63;  (118)  64; 

(119)  66;  (120)  58;  (121)  61;  (122)  65. 
North  Dakota.  —  (1)  86;  (2)  33;  (3)  44;  (4)  60;  (5)  67;  (6,  7)  66. 
Ohio.  —(45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  81;  (48  Ohio  St.)  89; 

(49  Oliio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;   (52  Ohio  St.)  49; 

(53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  56  Ohio  St.)  60;  (57  Oldo  St.)  63; 

(58  Ohio  St.)  66. 
Orkoon.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  80;   (20)  83;  (21)  88;  (22) 

89;  (23)  37;  (24)  41;  (25)  48;  (26)  46;  (27)  50;  (28)  58;   (29)  64;    (30) 

60;  (31)65;  (32)  67. 
Pmnsylvania.  — (115,  116,  117  Pa.  St.)  8;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  12-1  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  18;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,   133,   134  Pa.  St.)  19;  (135,  136  Pa.  St.)  80;  (137,  138  Pa.  St.)  21; 

(139,  140,  141  Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27; 

(146  Pa.  St.)  88;  (147,   150  Pa.  St.)  30;  (151   Pa.  St.)  31;  (148  Pa.  St.) 

83;  (149,  152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St)  36; 

(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa.  St.)  40; 

(161  Pa.  St.)  41;  (162  Pa.  St.)  42:  (163  Pa.  St.)  43;  (164,  165  Pa.  St.)  44; 

(166  Pa.  St.)  46;  (167  Pa.  St.)  46;  (168.  169  Pa.  St.)  47;  (170,   171  Pa. 

St.)  50;  (172,  173  Pa.  St.)  51;  (174.   175  Pa.  St.)  62;  (176  Pa.  St.)  53; 

(177  Pa.  St.)  65;  (178  Pa.  St.)  66;  (179,  180  Pa.  St.)  57;  (181  Pa.  St.) 

69;  (182  Pa.  St.)  61;  (183,  184  Pa.  St.)  63;  (185  Pa.   St.)  64;  (186  Pa. 

St.)  65;  ('87  Pa.  St.)  67. 
Rhode  Island.- (15)  2;  (16)  27:  (17)  33;  (18)  49;  (19)  61. 
South  Carolina.  —  (26)  4;  (27,  28.  20)  13;    (30)  14;   (31,  32)  17;   (33)  26| 

(34)  27;  (.^^)  28;  (3o)  31;  (37)  34;  (.S8)  37;  (.39)  39;  {jO)  42;  (41)  44; 

(42)  46;  (43)  49;  (44)  51;  (45)  66;  (40)57;  (47)  58;  (48)  59;  (40)  61; 

(50)  62;  (51)  64. 


8  SCHEDULB. 

South  Dakota.— (1)  36;  (2)  39;  (3)  44;  (4)  46;  (S)  40;  (6)  65;  (7)  68; 

(8)  69;  (9)  68;  (10)  66. 
Tbmnesseb.— (85)  4;   (86)  6;  87)  10;  (88)  17;   (89)  84;   (90)  86;    (91)  30; 

(92)  36;  (93)  48;  (94)  46;  (95  )49;  (96)  64;  (97)  66;  (98)  60;  (99)  63; 

(100)  66. 
Tbxav— (68)  8;  (69;  24  Tex.  App.)  6;  (70;  25,  26  Tex.  App.)  8;   (71)  10 

(27  Tex.  App.)  11;   (72)  13;  (73,  74)  16;  (75)  16;  (76)  18;  (77;  28  Tex 

App.)  19;  (78)  88;  (79)  83;   (29  Tex.  App.)  85;  (80,  81)  86;  (82)  87 
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Adams  v.  Statb. 

[116  Alabaha,  W.] 

INSTRUCTIONS.  IP  MISLEADING,  SHOULD  BE  RE- 
FUSED.—A  charge,  though  technically  correct,  may  be  so  expressed 
as  to  mislead  the  jury;  and  a  court  should  always  refuse  to  give  such 
a  charge. 

INSTRUCTIONS  —  CRIMINAL  LAW  —  REASONABLE 
DOUBT— "A  FIXED  CONVICTION".— There  Is  no  error  hi  refusing 
to  instruct  the  jury.  In  a  criminal  case,  that  they  "are  not  satisfied 
beyond  a  reasonable  doubt"  unless  they  have  "a  fixed  conviction" 
of  the  truth  of  the  charge,  for  such  an  instruction  Is  calculated  to 
mislead  them,  on  account  of  the  ambiguous  words,  "a  fixed  convic- 
tion." 

Indictment  for  the  larceny  of  an  overcoat  and  pistol  from  a 
dwelling-house.  The  property  stolen  belonged  to  William  M. 
Ellis,  who  was  introduced  as  a  witness  by  the  state.  Ellis  testi- 
fied that,  on  September  1,  1896,  he  missed  his  overcoat  and 
pistol  from  his  room;  that  he  never  saw  the  pistol  afterward, 
but  that,  in  December,  1896,  he  did  see  the  defendant  wearing 
his  overcoat.  He  testified  that  the  overcoat  was  his,  and  stated 
certain  facts  which  enabled  him  to  identify  it.  This  was  the 
testimony  for  the  state,  and  the  defendant  moved  to  exclude  the 
evidence  and  discharge  him.  His  motion  was  overruled,  and 
the  defendant  excepted.  The  defendant's  testimony  tended  to 
show  that  one  Jones  gave  him  an  overcoat  similar  to  the  one 
described  by  Ellis,  and  that  it  whs  this  ooat  which  he  had  on 
when  Ellis  saw  him.  The  first  charge  requested  by  the  defend- 
ant was  fls  follows:  **If  the  jury  believe  the  evidence  in  this 
case,  they  must  find  the  defendant  not  guilty."     The  second 
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"XS  Adams  v.  State.    .  [Alabama, 

-charge  requested  by  him  is  in  the  opinion.    Each  charge  was  re- 
:fused,  and  the  defendant  excepted. 

Miller  &  Kirven  and  Abrahams  &  Canterbury,  for  the  appel- 
Jant. 

William  C.  Fitts,  attorney  general,  for  the  state. 

®*  COLEMAN,  J.  The  defendant  was  convicted  of  petit 
larceny.  After  the  evidence  had  closed,  the  defendant  requested 
the  court  to  instruct  the  jury  as  follows:  "After  considering  all 
the  evidence  in  this  case,  unless  you  can  say  that  you  have  a  fixed 
conviction  of  the  truth  of  the  charge,  you  are  not  satisfied  be- 
jrond  a  reasonable  doubt,  and  should  not  convict  the  defendant.'* 

First,  is  the  charge  expressed  in  that  plain,  simple,  and  un- 
ambiguous language  which  sihould  characterize  instructions  to 
a  jury?  Louisville  etc.  E.  K.  Co.  v.  Hall,  87  Ala.  723;  13  Am. 
St.  Eep.  84;  Peterson  v.  State,  74  Ala.  34.  Counsel  for  appel- 
lant have  submitted  an  argument  to  show  that  the  legal  eifect 
of  the  charge  was  the  same  as  if  requested  to  charge  that 
^'unless  the  jiiry  were  satisfied  beyond  a  reasonable  doubt  of 
the  defendant's  guilt  they  should  acquit."  If  no  more  was  in- 
•tended,  we  may  well  inquire  why  the  instruction  was  expressed 
;iii  the  language  selected.  We  are  satisfied  that  the  presiding 
judge  was  of  the  opinion  that  the  instruction,  as  framed,  re- 
quired something  more  than  that  the  jury  should  be  satisfied 
beyond  a  reasonable  doubt,  and  refused  to  give  the  charge  for 
this  reason.  The  jury  might  have  believed  from  the  charge 
^requested  that,  before  a  verdict  of  guilty  could  be  returned, 
Ithere  should  be  a  conviction  of  guilt,  unchangeable,  immovable 
by  any  amount  of  other  evidence.  We  have  some  difficulty  our- 
selves in  determining  exactly  what  meaning  was  intended  by 
""a  fixed  conviction."  A  charge  may  be  technically  correct,  yet 
it  may  be  expressed  in  such  a  way  as  to  be  calculated  to  mislead 
the  jury.  A  court  should  always  refuse  such  charges:  3 
Brickell's  Digest,  sec.  85,  p.  112;  Knowles  v.  Ogletree,  ®*  96 
-Ala.  555.  Whatever  may  have  been  intended,  we  are  satisfied 
it  was  calculated  to  mislead  the  jury,  and  there  was  no  error 
in  refusing  it. 

The  other  questions  reserved  are  unimportant.  It  was  for  the 
jury  to  say  whether  the  possession  of  the  property  waa  ex- 
plained. The  prosecution  did  not  depend  entirely  upon  the  fact 
■of  possession.  There  was  other  evidence  to  show  the  opportunity 
€if  the  defendant  to  steal  the  property. 

Affirmed. 
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INSTRUCTIONS,  MISLEADING  —  REASONABLE  DOUBT.— 
Charges  to  Juries  should  be  simple  and  free  from  a  tendency  to  mis- 
lead. A  charge,  if  misleading,  should  be  refused,  although  on  dis- 
section It  may  assert  a  correct  legal  proposition:  Louisville  etc.  R. 
R.  Co.  V.  Hall,  87  Ala.  708;  13  Am.  St.  Rep.  84;  Carson  v.  Stevens,  40 
Neb.  112;  42  Am.  St.  Rep.  661;  Perot  v.  Cooper,  17  Colo.  80;  31  Am. 
St.  Rep.  258.  Reasonable  doubt  is  defined  In  the  monographic  note 
to  Burt  V,  State,  48  Am.  St  Rep.  566-579,  showing  what  are  mislead- 
ing instructions  on  the  point. 


Balkum  v.  State. 

[115  ALABAU A,  117.] 

ASSAULT  AND  BATTERY-EVIDENCE  OP  CHARACTER 
—CROSS-EXAMINATION.— If  a  man  is  charged  with  assault  and 
battery  upon  a  woman,  and  she,  upon  his  trial,  testifies  that  he  came 
to  her  house  during  the  absence  of  her  husband,  and  said  to  her: 
"I  want  you  to  be  mine  and  let  me  do  what  I  want  to  with  you," 
and  that  he  approached  her,  put  his  arms  around  her,  and  started 
with  her  toward  a  bed,  when  she  got  loose  from  him,  he  is  guuty  as 
charged,  if  such  testimony  is  true;  and,  if  he  introduces  evidence  of 
his  good  character,  it  is  proper,  on  the  examination  of  witnesses  who 
testify  to  his  good  character,  to  bring  out  the  fact  that  his  general 
character  for  "running  after  women"  is  bad. 

Sollie  &  Kirkland,  for  the  appellant. 

William  C.  Fitts,  attorney  general,  for  the  state. 

**®  COLEMA^N",  J.  The  defendant  was  convicted  of  an  as- 
sault and  battery  upon  one  Martha  Best.  On  the  trial,  she  testi- 
fied that  defendant  came  to  her  house  during  the  absence  of  her 
husband,  and'said  to  her,  "I  want  you  to  be  mine  ....  and  let 
me  do  what  I  want  to  with  you";  that  he  approached  her  and  put 
his  arms  around  her,  and  started  with  her  toward  the  bed,  when 
she  got  loose  from  him,  et  cetera.  If  this  testimony  was  true, 
the  defendant  was  guilty  as  charged.  The  defendant  introduced 
evidence  of  his  good  character.  On  cross-examination,  many  of 
the  witnesses  who  testified  to  the  good  character  of  the  defend- 
ant, in  answer  to  questions  propounded  by  the  state's  solicitor, 
testified  that  the  general  character  of  the  defendant  "was  bad 
for  running  after  women."  Both  the  question  and  answer  were 
objected  to  by  the  defendant,  but  his  objections  were  overruled. 
We  are  of  opinion  the  court  ruled  correctly  in  admitting  the 
testimony.  There  can  be  no  misunderstanding  of  what  was 
meant  by  the  question  and  answer,  "that  his  character  was  bad 
for  running  after  women."  We  regard  the  case  of  Cauley  y. 
State,  92  Ala.  71,  and  the  reasoning  of  the  court,  as  a  direct  au- 
thority upon  the  question  in  support  of  the  admissibility  of  the 
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evidence.    We  find  no  other  question  worthy  of  consideration  in 
the  record. 
Affirmed. 


CRIMINAL  LAW-EVIDENCE  OF  CHARACTER-CROSS-EX- 
AMINATION.—Evidence  of  character,  to  be  admitted  in  a  criminal 
case,  must  be  confined  to  the  trait  in  issue:  See  notes  to  O' Bryan  v. 
O'Bryan,  53  Am.  Dec.  134;  Wachstetter  v.  State,  50  Am.  Rep.  99; 
and,  when  so  confined,  the  prosecution  may,  on  cross-examination. 
Investigate  such  trait  Wachstetter  v.  State,  99  Ind.  290;  50  Am. 
Rep.  94. 
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ADVERSE  POSSESSION  —  PRESUMPTION  —  ADVERSE 
USER.— The  adverse  claim  of  a  right,  and  its  exercise,  uninterrupt- 
edly and  without  objection,  for  a  period  of  ten  years,  raises  a  pre- 
sumption that  the  right  was  lawfully  acquired,  and  bars  redress  for 
Its  rightful  exercise;  but  a  right  by  adverse  user  does  not  accrue 
until  there  Is  an  adverse  user. 

ADVERSE  POSSESSION— INSUFFICIENT  PLEA  OF  AD- 
VERSE USER.— In  an  action  to  recover  damages  against  a  railroad 
company  for  an  Injury  resulting  from  an  overflow  of  water  from 
rainfall  caused  by  embankments  and  culverts,  whicb  obstructed  its 
natural  flow,  a  plea  which  merely  avers  that  the  defendant  con- 
structed Its  embankments  and  culverts  more  than  ten  years  prior  to 
the  Injury,  and  has  maintained  them  in  the  same  condition  ever 
since,  without  more,  Is  insuflScieut  as  a  plea  of  adverse  user. 

ADVERSE  POSSESSION— SUFFICIENT  PLEA  OF  AD- 
VERSE USER.— In  an  action  to  recover  damages,  against  a  railroad 
company  for  an  injury  resulting  from  an  overflow  of  water  from 
rainfall  caused  by  embankments  and  culverts,  which  obstructed  the 
natural  flow,  a  plea  that,  by  reason  of  the  embankments  and  cul- 
verts, the  water  had  overflowed  to  the  same  extent,  at  Intervals, 
during  ten  years  prior  to  the  Injury,  without  complaint  from  the 
plaintiff,  and  that  the  results  had  been  acquiesced  in  by  the  plaintiff, 
would  be  good. 

PLEADING— WHEN  A  GENERAL  DEMURRER  SHOULD 
BE  OVERRULED.— If  the  statute  requires  that  a  demurrer  shall 
distinctly  state  or  specify  In  what  the  objection  or  defect  consists,  it 
is  proper  to  overrule  a  general  demurrer  to  pleas,  such  as  one  de- 
claring that  the  pleas  fall  to  state  facts  material  and  relevant  to 
the  issue. 

APPEAL  —  PLEADING  —  GENERAL  ISSUE  —  SPECIAL 
PLEAS— AFFIRMANCE  OF  JUDGMENT.— If  a  case  Is  tried  by  the 
court  alone,  upon  Its  merits,  under  the  plea  of  the  general  issue,  and 
without  any  reference  to  the  special  pleas  of  the  defendant,  the 
Judgment  must  be  referred  to  the  general  plea,  and  must  be  aflBrmed, 
if  It  Is  authorized  by  the  facts  under  such  plea,  although  there  may 
have  been  error  In  overruling  a  demurrer  to  some  of  the  special 
pleas. 

RAILROADS  —  OBSTRUCTED  CULVERTS  —  FLOODING 
PROPERTY— LIABILITY.— A  railroad  company  Is  answorahle  in 
damages  for  flooding  the  plaintiff's  store  where  it  Is  caused  by  ob- 
structions which  prevent  the  escape  of  water,  coming  from  a  rain- 
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fall,  through  and  beyond  the  culvert  under  the  defendant  company's 
embankment  or  roadbed. 

RAILROADS  —  OBSTRUCTED  CULVERTS  —  FLOODING 
PROPERTY— CONTRIBUTION  TO  INJURY— LIABILITY.— A  rail- 
road company  is  answerable  In  damages  for  flooding  a  person's 
property,  by  allowing  its  culvert  under  the  roadbed  or  embanli- 
ment  to  become  obstructed,  so  as  not  to  carry  off  the  water,  where 
its  negligence  contributes  proximately  to  the  Injury,  although  an- 
other company,  or  other  causes,  may  have  also  contributed  to  the 
result 

RAILROADS  —  OBSTRUCTED  CULVERTS  —  FLOODING 
PROPERTY  —  CO-OPERATION  OF  SPURTRACK  IN  CAUSING 
INJURY— PROPER  CROSS-EXAMINATION.-In  an  action  to  re- 
cover damages  against  a  railroad  company  for  overflowing  the 
premises  of  the  plaintiff,  by  allowing  a  culvert  under  its  embanli- 
nient  or  roadbed  to  become  obstructed,  so  as  to  prevent  the  escape 
of  water  coming  from  a  rainfall,  there  can  be  no  recovery  where 
it  is  shown  that  there  would  have  been  no  overflow  had  the  de- 
fendant not  constructed  a  spurtrack  for  the  convenience  of  the 
plaintiff.  Hence,  there  is  no  error  in  permitting  the  defendant,  on 
cross-examination,  to  prove  that  the  spurtrack  was  built  at  the 
plaintifif's  request. 

Action  brought  by  the  appellant,  W.  P.  Shahan,  against  the 
appellee,  the  railroad  company,  to  recover  damages  sustained 
by  reason  of  an  overflow  of  water  in  a  storehouse  where  the  plain- 
tiff was  doing  business.  The  storehouse  stood  near  the  railroad 
track,  and  a  spurtrack,  put  in  by  the  defendant  at  the  plaintiff's 
request,  passed  by  the  plaintiff's  storehouse  to  reach  his  ware- 
house. The  defendant's  roadbed,  near  the  storehouse,  was  a 
solid  earth  embankment,  or  dam,  about  nine  hundred  feet  long, 
under  which  the  defendant  had  constructed  two  culverts  or  open- 
ings for  the  outlet  of  water  during  rainfall.  The  defendant 
pleaded  the  general  issue,  the  statute  of  limitations  of  one  year, 
and  special  pleas  mentioned  in  the  opinion.  Demurrers  to  the 
pleas  were  interposed  as  shown  in  the  opinion.  The  eighth  plea 
set  up  contributory  negligence  of  the  plaintiff  in  failing  to  pro- 
tect his  building  and  property  from  the  alleged  injury  and  dam- 
age. There  was  a  judgment  for  the  defendant,  and  the  plaintiff 
appealed. 

S.  "W.  Johnston  and  Caldwell,  Johnson  &  Acker,  for  the  ap- 
pellant. 

Amos  E.  Goodhue,  for  the  appellee. 

*^  COLEMAN,  J.  The  plaintiff,  Shahan,  instituted  this  ac- 
tion to  recover  damages  sustained  in  consequence  of  an  overflow 
of  water  into  his  storehouse  in  Attalla,  in  which  he  was  engaged 
in  merchandising.  The  overflow  was  caused  by  rainfall  the  15th 
of  February,  1893.    *®®  The  cause  of  action  contained  in  the  ab- 
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fitract  is  not  very  clearly  stated,  but  as  we  construe  the  first 
count,  though  it  charges  negligence  of  the  defendant  in  con- 
structing its  embankments  and  culverts,  et  cetera,  the  gist  of  the 
complaint  is  the  averred  negligence  of  the  defendant  "in  failing 
to  construct  and  maintain  sufficient  openings  for  the  passage  of 
water  which  fell  on  that  day/'  We  are  not  certain  whether  the 
second  count  avers  two  separate  and  independent  causes  of 
action,  or  that  the  two  causes  stated  combined  and  co-operated 
to  cause  the  damage.  We  are  inclined  to  the  latter  view.  These 
features  of  the  complaint  were  nat  objected  to  by  defendant,  and, 
as  both  counts  present  a  sufficient  cause  of  action,  we  will  re- 
view the  questions  without  further  consideration  of  the  form  of 
the  complaint. 

The  defendant  pleaded  the  general  issue,  and  special  pleas  4, 
6,  6,  8,  9,  and  10.  The  plaintiff  demurred  to  the  special  pleas, 
and  the  ruling  of  the  court  overruling  the  demurrer  is  assigned 
as  error.  The  fourth,  fifth,  and  sixth  pleas  were  intended  to  set 
up  a  prescriptive  right,  in  bar  of  the  action,  acquired  by  adverse 
user  of  ten  years.  A  right  by  adverse  user  does  not  begin  to  ac- 
crue until  there  is  an  adverse  user.  The  adverse  claim  of  a  right 
and  its  exercise  uninterruptedly  and  without  objection  for  a 
period  of  ten  years  raises  the  presumption  that  the  right  was 
rightfully  acquired,  and  bars  redress  for  its  rightful  exercise.  A 
plea,  therefore,  which  merely  avers  that  defendant  constructed 
its  embankments  and  culverts  more  than  ten  years  prior  to  the 
injury,  and  has  maintained  them  in  the  same  condition  ever 
since,  without  more,  is  not  an  answec  to  a  complaint  claiming 
damages  for  an  injury  resulting  from  an  overflow  of  water  from 
rainfall  caused  by  the  embankments  and  defective  culverts, 
which  obstructed  its  natiiral  flow.  The  plea  should  go  farther 
and  show  that  like  effects  resulted  by  reason  of  the  embankments 
and  culverts,  to  wit,  the  overflow  of  water  to  the  same  extent 
had  occurred  at  intervals  during  the  ten  years,  of  which  the 
plaintiff  made  no  complaint,  but  acquiesced  therein.  The  fourth 
plea  avers  "a  throwing  back  of  the  water  as  complained  of  in 
plaintiff's  complaint."  Although  not  clear,  it  may  be  that  this 
plea  is  sufficient.  The  fifth  and  sixth  pleas  are  faulty,  and  the  de- 
murrer should  have  been  ^^^  sustained:  Savannah  etc.  Ry.  Co. 
V.  Buford,  106  Ala.  303;  Nininger  v.  Nonvood,  72  Ala.  277;  47 
Am.  Rep.  412. 

The  demurrer  to  the  ninth  and  tenth  pleas  was  general.  We 
would  not  be  understood  as  holding  that  these  pleas  presented 
a  valid  answer  to  the  complaint,  but  our  rulings  are,  that  the 
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statute  requires  that  the  demurrer  shall  distinctly  state  or  specify" 
in  what  the  ohjection  or  defect  consists:  Code  1886,  sec.  2690^, 
and  authorities. 

Issue  being  joined  upon  the  pleas,  the  case  was  tried  by  the 
court  without  a  jury.  The  appellee  contends  that,  this  being; 
true,  the  judgment  of  the  court  for  the  defendant,  being  general,., 
must  be  affirmed,  if  the  plea  of  the  general  issue  or  any  good 
plea  upon  which  issue  was  properly  joined  was  sustained  by  thai 
evidence. 

It  is  evident  from  the  proceedings  of  the  trial,  and  from  the 
opinion  of  the  trial  judge  which  is  before  us,  that  the  case  waa 
tried  upon  its  merits  under  the  plea  of  the  general  issue,  and. 
without  any  reference  to  the  special  pleas  of  the  defendants 
Under  these  circumstances,  if  the  judgment  was  authorized  byr 
the  facts  under  the  plea  of  the  general  issue,  the  judgment 
must  be  referred  to  this  plea,  and  be  affirmed,  notwithstanding^ 
the  error  in  overruling  the  demurrer  to  the  fifth  and  sixth, 
pleas:  Morton  v.  Bradley,  30  Ala.  683;  Eaney  v.  Raney,  80  Ala^ 
157;  Foster  v.  Johnson,  70  Ala.  249.  We  will  examine  the  evi- 
dence as  it  is  shown  in  the  abstract.  Plaintiff's  storehouse  was- 
on  lot  5,  north  from  defendant's  embankment,  fronting  toward! 
Third  street  and  between  Second  and  Third  avenue.  The  rear 
end  of  the  store  abutted  on  defendant's  right  of  way,  some  fifty- 
feet  from  the  embankment,  and  was  located  about  four  hundred 
feet  south  from  defendant's  culvert.  Precision  as  to  distances 
is  not  material.  The  embankment  was  constructed  not  later 
than  1873,  and  the  culvert  not  later  than  1881.  The  natural 
flow  of  the  water  was  from  northwest  toward  defendant's  culvert,, 
and  the  weight  of  the  evidence  shows  that,  if  undisturbed,  it  wouldl 
pass  through  the  culvert  and  southward,  north  of  plaintiff's  store 
and  without  overflowing  it.  That  plaintiff's  store  was  in  part 
submerged  with  rain  water  and  his  goods  damaged  on  the  night 
of  the  15th  of  February,  1893,  is  not  controverted.  The  evi- 
dence shows  that  the  opening  of  defendant's  culvert  was  four- 
feet  by  four  feet,  furnishing  a  carrying  capacity  of  sixteen  square- 
feet.  The  evidence  also  ***  shows  that  on  the  night  of  the  rain- 
fall the  culvert  whs  filled  with  sand  and  gravel  and  debris  to  a 
depth  of  about  two  and  a  half  feet,  leaving  only  one  and  a  half 
feet  at  the  top  for  the  escape  of  water.  Evidently  the  water 
would  accumulate  at  the  mouth  or  entrance  of  the  culvert  to  as 
depth  of  two  and  a  half  feet  before  any  of  it  could  pass  through 
the  culvert.  Although  no  witnesses  seem  to  have  been  directly 
interrogated  as  to  the  relative  grades  of  the  floor  of  the  store  ta 
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that  of  the  bottom  of  the  culvert,  the  testimony  of  two  civil  en- 
gineers and  of  Dr.  Dozier  shows  with  reasonable  satisfaction  that 
the  floor  of  the  store  was  from  two  and  a  half  to  thi-ee  feet  lower 
than  the  opening  of  the  culvert  when  filled  with  sand  and  debris, 
as  it  was  at  the  time,  and  all  the  evidence  shows  that  the  water 
ran  from  the  culvert  on  the  north  side  along  the  embankment, 
opposite  and  beyond  the  store,  covering  the  space  between  the 
store  and  the  embankment.  The  evidence  also  shows  that  de- 
fendant had  constructed  a  ditch  along  the  embankment  be- 
tween it  and  the  store,  and  that  the  flow  of  the  water  along  this 
ditch  after  it  failed  to  pass  through  the  culvert  was  obstructed 
to  some  extent  by  a  bridge  over  this  ditch  and  a  spurtrack,  and 
caused  the  water  to  flow  back  toward  the  store  of  the  plaintiff. 
There  is  no  evidence  to  show  that  defendant  was  under  any  duty 
to  construct  or  maintain  this  ditch,  other  than  such  as  arose 
from  defendant's  general  duty  not  to  obstruct  the  natural  flow 
of  the  water  to  the  detriment  of  the  upper  easements.  There  is 
evidence  also  for  the  defendant,  which  showed  that  on  account 
of  the  excessive  rainfall,  the  water  overflowed  a  city  bridge  over 
a  ditch  or  drain  on  Third  street,  and  ran  down  Third  street  to 
Third  avenue,  into  a  pond  opposite  plaintiff's  store,  and  from 
thence  ran  across  to  plaintiffs  store.  We  have  examined  the 
evidence  very  carefully  on  this  point,  and  we  are  not  satisfied 
that  the  overflow  of  plaintiff's  store  can  be  attributed  to  this 
cause.  The  evidence  shows  that  plaintiff's  store  was  between  the 
pond  and  embankment,  and  the  water  that  ran  from  the  culvert 
down  along  the  embankment  could  not  escape,  and  that  it  cov- 
ered the  entire  space  between  the  embankment  and  the  pond. 
Our  conclusion,  furthermore,  is,  that  if  the  water  had  not  been 
obstructed  at  the  culvert,  it  is  probable  that  there  would  have 
been  but  little,  if  any,  overflow  at  the  bridge  on  Third  street. 
The  evidence  ^®*  tends  to  this  conclusion,  and  it  is  uncontro- 
verted  that  the  subsequent  rain  in  April,  after  the  culvert  had 
been  cleaned  out,  exceeded  in  quantity  that  of  February,  and  that 
there  was  no  overflow  at  that  time  from  the  bridge  on  Third 
street.  A  fair  consideration  of  all  the  evidence  leads  to  the  con- 
clusion that  the  overflow  of  plaintiff's  store  was  caused  by  ob- 
structions which  prevented  the  escape  of  the  water  through 
and  beyond  the  culvert  under  defendant's  embankment. 

This  brings  us  to  the  consideration  of  defendant's  other 
ground  of  defense.  The  evidence  shows  that  about  four  hundred 
feet  from  defendant's  embankment  on  the  south  side,  there  are 
two  other  railroad  embankments,  the  first  that  of  the  Tennessee 
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&  Coosa  Railroad,  and  the  second  that  of  the  Anniston  &  Cin- 
cinnati Railroad,  that  the  culverts  under  these  embankments  are 
much  higher  than  the  culvert  of  defendant,  and  are  too  small 
and  insufficient  to  furnish  outlet  for  the  water  and  sand,  which 
pass  through  the  culvert  of  defendant,  and  in  consequence  the 
land  between  the  defendant's  embankment  and  these  two  em- 
bankments, over  which  defendant  has  no  control,  has  been  filled 
and  raised,  until  it  is  two  feet  higher  than  the  bottom  of  defend- 
ant's culvert.  The  effect  of  this,  it  is  contended,  is  to  cause  the 
water  and  sand  to  accumulate  and  fill  up  the  drain  between  the 
culvert  of  defendant  and  the  culverts  under  the  other  embank- 
ments, so  that  it  became  impossible  in  this  condition  to  keep  the 
defendant's  culvert  at  all  times  open.  The  Tennessee  &  Coosa 
Railroad  embankment  and  that  of  defendant  come  together,  ac- 
cording to  the  map  in  evidence,  about  six  hundred  feet  south 
of  a  line  running  between  the  culverts  of  the  two  roads.  How 
much  of  this  entire  triangle  formed  by  the  two  embankments 
and  a  line  running  between  the  culverts  has  been  raised  or 
whether  the  defendant  has  permitted  the  sand  and  water  to  ac- 
cumulate on  its  own  right  of  way  does  not  satisfactorily  appear 
from  the  evidence.  As  the  land  is  lower  betweeri  these  em- 
bankments by  eighteen  inches  or  two  feet  than  on  the  north 
Bide  of  defendant's  embankment,  where  the  plaintiff's  store  is 
situated,  we  are  unable  to  see  why  defendant  could  not  have 
provided  an  escape  for  the  water  over  its  own  nght  of  way,  at 
least  to  the  ravine  between  the  hotel  and  depot.  TTie  plaintiff 
having  introduced  evidence  which  made  out  a  prima  facie  case, 
the  burden  *®^  was  cast  upon  the  defendant  to  overcome  it. 
Tliis  the  defendant  undertakes  to  do  by  showing  that  the  neg- 
ligence of  the  Tennessee  &  Coosa  Railroad  was  the  proximate 
cause  of  the  injury,  and  not  its  own.  To  relieve  itself,  it  must 
flhow  that  its  own  negligence  did  not  contribute  proximately  to 
the  injury.  The  other  railroads  may  have  co-operated  in  de- 
gree in  causing  the  injury,  but,  as  we  view  the  evidence  in  the 
record,  their  negligence  was  not  the  sole  cause. 

There  was  no  error  in  permitting  the  defendant  on  cross-ex- 
amination to  prove  that  the  spurtrack  was  built  at  plaintiff's 
request,  and  if  it  be  s.hown  that  there  would  have  been  no  over- 
flow, but  for  the  spurtrack,  constnictcd  for  the  convenience  of 
the  plaintiff  and  at  his  request,  he  would  not  be  entitled  to  re- 
cover: ^fayor  etc.  v.  Coleman,  68  Ala.  570.  If,  however,  the 
overflow  resulted  from  the  obstruction  caused  by  the  little 
bridge  placed  by  defendant  over  its  own  ditch,  which  ran  be- 
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tvreen  plaintiff's  store  and  the  embankment  of  the  defendant, 
we  are  of  the  opinion  the  defendant  would  be  held  guilty  of 
proximate  negligence  whether  the  water  came  from  the  culvert 
alongside  defendant's  embankment,  or  across  from  the  pond.  If 
the  embankment  obstructed .  the  natural  flow  of  the  water  and 
caused  the  overflow  of  the  store,  the  defendant  would  be  liable, 
although  other  causes  may  have  also  contributed  to  the  result. 

Under  all  the  circumstances,  it  seems  to  us  the  ends  of  justice 
would  be  better  promoted  by  remanding  the  cause  than  by  ren- 
dering a  final  judgment  here. 

Reversed  and  remanded. 


PRESCRIPTION  —  ADVERSE  USER  —  MAINTAINING  OULr 
VERTS  — OVERFLOWING  LAND.— A  right,  by  prescription,  to 
maintain  a  culvert,  so  constructed  as  to  cause  the  plaintiCf's  land 
to  be  overflowed,  may  be  acquired  by  a  railroad  company  by  user 
for  twenty  years;  but  the  user  must  have  been  such  as  to  have 
subjected  the  company  to  an  action  at  any  time  during  the  twenty 
years,  and  the  burden  Is  on  the  company  to  show  that,  at  regular 
or  Irregular  Intervals  during  the  twenty  years,  the  water  has  over- 
flowed the  very  land  in  controversy:  Emery  v.  Raleigh  etc.  R.  R. 
Co.,  102  N.  C.  209;  11  Am.  St.  Rep.  727. 

RAILROADS  —  CULVERTS  —  NEGLIGENCE  —  LIABILITY.— 
A  railroad  company  is  answerable  In  damages  to  a  landowner  for 
its  negligence  in  the  construction  or  maintenance  of  an  embank- 
ment without  proper  and  sufficient  culverts  or  openings  for  the 
passage  of  a  natural  watercourse:  Ohio  etc.  Ry.  Co.  v.  Thillman, 
143  111.  127;  36  Am.  St  Rep.  359,  and  note,  showing  that  It  must 
also  provide  against  ordinary  freshets.  Compare  Railway  Co.  v. 
Mossman,  90  Tenn.  157;  25  Am.  St.  Rep.  670;  and  note  to  Columbus 
etc  By.  Co.  t.  Bridges,  11  Am.  St.  Rep.  65. 


Western  Assurance  Company  op  Toronto  v. 
McGlathery. 

[115  Alabama,  213.] 

INSURANCE-ACTION  UPON  POLICY  WITH  "IRON  SAFE 
CLAUSE"— REJPLICATION,  WHEN  SUFFICIENT.— If  the  defend- 
ant, in  an  action  upooi  a  policy  of  fire  insurance,  pleads  that  the 
plaintiff  did  not  keep  a  set  of  books,  cleaiiy  and  plainly  presenting 
"a  eomplete  recoird  of  business  transacted,  including  all  purchases, 
sales,  and  shipments,  both  for  cash  and  credit,"  as  required  by  the 
"Iron  Safe  Olause"  of  the  policy,  a  replication  thereto  is  sufficient 
where  it  avers  that  the  plaintiff  "had  substantially  kept  a  set  of 
books  from  which  the  loss  could  have  been  ascertained." 

INSURANCE— ACTION  UPON  POLICY  WITH  "IRON 
SAFE  CLAUSE"— REPLICATION,  WHEN  INSUFFICIENT.— If 
the  defendant,  in  an  action  upon  a  policy  of  fire  insurance,  after 
Betting  out  the  "Iix>n  Safe  Clause"  of  the  policy  in  a  special  plea, 
averrs,  as  a  breach,  that  the  plaintiff  "did  iiot  keep  a  set  of  books 
as  therein  provided,"  a  replication  to  such  plea,  averring  that  the 
plaintiff  "had  substantially  kept  a  set  of  books  from  which  the 
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loss  could  have  been  asceitained,"  and  that  he  had  offered  to  pro- 
duce "books  and  evidence"  to  meet  the  defendant's  demand  for 
books  claimed  by  defendant  to  be  necessary,  which  ofCer  was  re- 
fused by  the  defendant,  is  insufficient,  on  demurrer,  because  it  does 
not  show  that  the  books  offei-ed  were  such  as  the  plaintiff  was  re- 
quired to  keep. 

INSURANCE— ACTION  UPON  POLICY  WITH  "IRON 
SAFE  CLAUSE"— DELIVERY  OF  INVENTORIES— DEFENSE— 
DEMURRABLE  PLEA.— If  one  of  the  conditions  of  a  fire  insur- 
ance policy  upon  a  stock  of  goods  is>  that  the  insured  will  make 
a  complete  inventory  of  stock  on  hand,  and,  upon  demand,  alter 
loss,  deliver  the  last  preceding  inventory  to  the  insui-ance  com- 
pany, the  "last  preceding  inventory"  required  by  such  condition  Is 
that  which  was  taken  next  preceding  the  issuance  of  the  policy. 
Hence,  it  is  no  defense  to  an  action  thereon  to  plead  that  Inventories 
were  taken  in  May  and  December  of  the  year  preceding  tlie  issu- 
ance of  the  policy,  and  that  the  nondelivery  of  the  Inventory  taken 
in  May  was  a  breach  of  the  condition.  Such  a  plea  Is  demurrable. 
I  INSURANCE— ACTION   UPON   POLICY— SUBMISSION   OP 

INSURED,  AFTER  LOSS,  TO  EXAMINATION— REPLICATION, 
SUFFICIENCY  OF.— If  the  insured  is  required,  by  the  terms  of  a 
policy  of  fire  insiu'ance,  to  submit  himself,  after  a  loss,  to  an  exam- 
ination, under  oath,  by  anyone  whom  the  insurance  company  may 
name,  it  must  give  him  notice  to  submit  to  such  examination,  or 
the  requirement  Is  waived.  Hence,  if  the  defendant  pleads,  In  an 
action  upon  the  policy,  that  the  plaintiff  had  failed  to  submit  to  an 
examination  as  required  by  the  policy,  a  reply  to  the  plea  is  suffi- 
cient, and  not  demurrable,  where  it  avers  that  no  notice  was  given 
to  the  plaintiff,  but  that  notice  was  given  to  her  husband,  who, 
as  her  agent,  appeared  and  was  examined,  for  such  facts,  if  true, 
show  that  the  company  waived  a  personal  examination  of  the  In- 
sured. 

Action  brought  by  the  appellee,  D.  R.  McGlathery,  against 
Hie  appellant  insurance  company,  to  recover  for  the  loss  of  a 
stock  of  goods  by  fire,  covered  by  the  defendant*s  policy.  The 
defendant  pleaded  the  general  issue.  It  also  specially  pleaded 
a  breach  of  the  warranties  contained  in  the  *lTon  Safe  Clause** 
of  the  policy.  By  this  clause,  set  up  in  the  second  plea,  the  in- 
sured was  required  to  keep  books  and  inventories,  and  to  pro- 
duce them  in  case  of  loss.  It  required  him  to  keep  a  set  of 
books  clearly  and  plainly  presenting  "a  complete  record  of  busi- 
ness transacted,  including  all  purchases,  sales  and  shipments, 
both  for  cash  and  credit."  lie  was  also  required  by  it  to  keep 
such  Ijooks  and  inventory,  and  also  the  "last  preceding  inven- 
tory/* if  such  was  taken,  securely  locked  in  a  fire-proof  safe  at 
night,  or  in  such  a  way  as  to  preserve  them  at  all  times  from 
destruction.  The  defendant,  in  its  second  plea,  alleged:  1. 
That  the  plaintiff  did  not  keep  a  set  of  books,  as  provided  in  the 
"Iron  Safe  Clause":  3.  That  the  plaintiff  failed  to  produce  the 
books  for  the  inspection  of  the  company  after  the  alleged  loss. 
The  plaintiff  filed  the  following  replications  to  the  second  plea: 
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1.  There  was  a  substantial  compliance  with  the  conditions  set 
out  in  said  plea;  2.  That  the  plaintiff  "had  substantially  kept 
a  set  of  books  from  which  the  loss  could  have  been  ascertained/* 
and  that  he  had  offered  to  produce  ^Tjooks  and  evidence"  to 
meet  the  defendant's  deanand  for  books  claimed  by  the  latter 
to  be  necessary,  but  that  the  defendant  refused  to  allow  the 
plaintiff  to  do  so,  or  to  receive  such  books  and  proof.  The 
gravamen  of  the  tenth  plea  appears  in  the  opinion.  There  was 
a  stipulation  in  the  policy  requiring  the  insured,  in  case  of  loss, 
to  submit  to  an  examination,  under  oath,  by  any  one  whom 
the  insurance  company  would  name.  There  was  a  judgment  for 
the  plaintiff  and  the  defendant  appealed. 

Alex.  T.  London  and  John  London,  for  the  appellant. 

J.  F.  Gillespie  and  W.  C.  Ward,  for  the  defendant. 

^*^  BRICKELL,  C.  J.  A  replication,  answering  a  plea  but 
in  part,  leaving  a  material  part  unanswered,  is  bad  on  demurrer. 
There  must,  however,  be  a  material  part  of  the  plea  unanswered, 
or  there  is  no  room  or  reason  for  the  application  of  the  rule. 
The  part  of  the  second  plea  it  is  supposed  the  replication  leaves 
unanswered  is  a  mere  negation  that  the  plaintiff  kept  the  books, 
which,  under  the  clause  of  the  policy  set  out  in  the  plea,  he 
was  under  the  duty  of  keeping,  in  the  precise  manner  and  place 
prescribed  in  the  clause.  There  is  no  denial  that  the  plaintiff 
kept  the  books,  nor  that  they  were  preserved  from  loss  or  in- 
jury, ready  to  be  produced  for  the  inspection  of  the  defendant, 
and  as  matter  of  evidence  on  the  adjustment  of  the  loss.  The 
rule  is  elementary  that  pleadings  must  be  construed  most 
etrongly  against  the  pleader.  If  a  plea  admits  of  two  construc- 
tions, that  construction  will  be  adopted  least  favorable  to  the 
pleader:  2  Brickell's  Digest,  sec.  32,  p.  232.  The  plea  admits  of 
the  construction  that  the  books  were  kept  and  preserved,  read} 
for  production,  though  they  may  not  have  been  kept  in  literal 
accordance  with  the  clause  of  the  policy.  ^^  If  this  be  true, 
unless  substance  be  Sacrificed  to  mere  form  and  ideas  to  mere 
words,  the  duty  of  the  plaintiff  and  all  the  purposes  of  the  clause 
were  satisfied.  The  defendant  was  as  fully  protected  against  the 
fraud  or  imposition  of  the  plaintiff  as  he  would  or  could  have 
been  if  there  had  been  literal  compliance;  and  it  is  his  protec- 
tion the  clause  intends.  The  plea,  in  this  respect,  presents  an 
immaterial  issue,  and  the  rule  of  pleading  to  which  we  have  re- 
ferred does  not  require  that  a  replication  should  answer  matter 
on  which  a  material  iasne  cannot  be  founded. 
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The  next  question  arising  on  the  demurrers  to  this  replica- 
tion is,  whether  the  facts  stated  in  the  replication  showed  that 
the  plaintiff  had  satisfied  the  requirements  of  the  policy  in  ref- 
erence to  the  keeping  of  books,  clearly  and  plainly  presenting 
"a  complete  record  of  busdness  transacted,  including  all  pur- 
chases, sales  and  shipments,  both  for  cash  and  credit,"  et  cetera. 
The  averments  of  the  replication  are  brief:  1.  That  there  had 
been  substantial  compliance;  and  2.  That  the  plaintiff  'Tiad 
substantially  keep  a  set  of  books  from  which  the  loss  could  have 
been  ascertained."  The  proper  construction  of  the  replication 
is,  that  the  plaintiff  had  not  kept  a  set  of  books,  in  precise  and 
exact  conformity  to  the  requirements  of  the  policy,  but  had 
kept  books  really  and  truly  disclosing  the  facts  from  which  the 
loss  could  have  been  ascertained.  These  facts  could  not  have 
been  disclosed,  unless  the  books  showed  the  purchases  and  sales 
of  goods,  whether  for  cash  or  on  credit,  and  the  shipments,  if 
any  were  made;  and  if  these  wetre  shown,  it  is  difficult  to  per- 
ceive what  more  the  parties  could  have  contemplated. 

This  clause,  now  almost  universally  introduced  into  policies 
of  insurance  of  merchandise  kept  for  sale  against  loss  by  fire, 
has  been  of  frequent  consideration  by  the  courts,  and  most  usu- 
ally it  has  not  been  subjected  to  any  narrowness  or  closeness  of 
construction.  Legal  effect  has  been  given  it  for  the  purpose 
of  guarding  the  insurer  against  the  fraud  or  imposition  of  the 
insured;  but  it  has  received  a  fair,  reasonable  interpretation,  so 
that  it  may  not  work  forfeitures,  or  defeat  the  claim  of  the  in- 
nocent insured  to  the  indemnity  promised  by  the  policy:  Liver- 
pool etc.  Ins.  Co.  v.  Ellington,  94  Ga.  785;  Western  Assur.  Co. 
V.  Eedding,  68  Fed.  Eep.  ^24  708;  Standard  Fire  Ins.  Co.  r. 
Willock  (Tex.  Civ.  App.,  Nov.  28,  1894),  29  S.  W.  Rep.  218. 
In  Liverpool  Ins.  Co.  v.  Ellington,  94  Ga.  785,  it  is  said  by  the 
court:  *TJnder  the  clause  referred  to,  it  was  not  indispensable 
that  the  books  kept  should  embrace  what  is  usually  termed  a 
cash-book,  or  that  the  books  should  be  kept  on  any  particular 
system.  It  was  sufficient  if  the  books  were  kept  in  such  man- 
ner that,  with  the  assistance  of  those  who  kept  them  or  under- 
stood the  system  on  which  they  were  kept,  the  amount  of  pur- 
chases and  sales  oould  be  ascertained,  and  cash  transactions  dis- 
tinguished from  those  on  credit."  In  Standard  Fire  Ins.  Co. 
V.  Willock  (Tex.  Civ.  App.),  29  S.  W.  Rep.  218,  the  court  found 
a  "substantial  compliance"  with  the  requirements  of  the  clause, 
and  sustained  a  recovery  against  the  insurer. 

If  there  must  be  precise,  exact  compliance  with  the  clause,  it 
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would  be  difficult  to  determine  and  declare  of  what  th.e  com- 
pliance must  consist.  What  is  the  degree  of  clearness  and  plain- 
ness which  must  be  observed  in  the  entries  on  the  books?  Is  it 
that  degree  which  will  be  satisfactory  to  an  expert,  scientific 
bookkeeper?  If  so,  what  system  of  bookkeeping  must  be  ob- 
served? There  are  rival  systems  of  bookkeeping,  and  the  adepts 
in  the  one  may  regard  the  other  as  wanting  in  plainness  and 
clearness.  Or  is  it  the  degree  which  will  satisfy  the  mind  of  the 
inquirer  after  the  true  state  and  condition  of  the  business,  not 
seeking  to  work,  or  to  avoid  a  forfeiture  of  the  indemnity  of 
the  policy?  How  many  books,  and  of  what  description  will 
constitute  a  set?  Can  it  be  said,  or  supposed,  the  minds  of  the 
insurer  and  the  insured  met  and  would  have  given  a  common 
answer  to  these  inquiries?  Their  minds  did  come  together  on 
the  essence  and  substance  of  this  clause,  when  its  words  are 
looked  through,  that  it  was  the  duty  of  the  insured  to  preserve 
in  intelligible  form,  in  one  or  more  books  of  his  own  choice,  writ- 
ten e\idence  of  his  purchases,  of  his  sales,  and  of  his  shipments. 
If  such  evidence  be  preserved,  the  insurer  is  guarded  against 
the  fraud  and  imposition  of  the  insured,  and  this  is  the  pur- 
pose to  be  accomplished.  There  is  no  literal,  hypercritical  in- 
terpretation of  the  words  of  any  contract.  "In  all  cases,  policies 
of  insurance  are  liberally  construed  in  favor  of  the  insured,  so  as 
not  to  defeat  without  a  plain  necessity  his  claim  to  the  indem- 
nity, ^^^  which,  in  making  the  insurance,  it  was  his  object  to 
secure":  1  May  on  Insurance,  sec.  185. 

The  replication  avers  the  offer  of  the  plaintiff  to  produce  the 
books,  and  the  refusal  of  the  defendant  to  receive  them,  thus 
placing  the  defendant  in  default,  if  it  was  not  under  the  duty 
of  demanding  their  production,  in  the  event  an  inspection  of 
them  was  desired.  There  was  no  error  in  overruling  the  de- 
murrer to  the  replication. 

As  we  interpret  the  tenth  plea,  its  gravamen  is,  that  the  plain- 
tiff did  not  produce  the  inventory  of  stock  taken  on  the  1st  of 
May,  1893,  while  admitting  that  an  inventory  was  taken  on  the 
twenty-fifth  day  of  December,  1893,  the  production  of  which 
is  not  negatived.  The  policy  was  issued  on  the  eleventh  day 
of  January,  1894,  and  the  last  preceding  inventory  to  which  the 
clause  refers  is  obviously  that  which  was  taken  next  preceding 
the  issue  of  the  policy.  We  know  not  any  other  construction 
OT  interpretation  of  which  the  words  are  susceptible:  Liverpool 
etc.  Ins.  Co.  v.  Sheffy,  7,1  Miss.  919. 
,    The  stipulation  in  the  policy  for  the  examination  of  the  in- 
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sured  \ras  intended  for  the  protection  and  benefit  of  the  insurer, 
and  at  his  election  could  be  modified  or  waived:  2  May  on  In- 
surance, sec.  464.  If  no  notice  was  given  the  plaintiff  to  appear 
and  submit  to  a  personal  examination,  but  notice  was  given  her 
husband,  and  as  her  agent  he  appeared  and  submitted  to  an 
examination,  which  are  the  facts  stated  in  the  replication  to  the 
eleventh  plea,  there  was  a  waiver  of  the  personal  examination 
of  the  plaintiff,  and  there  was  no  error  in  overruling  the  de- 
murrer to  the  replication. 

A  majority  of  the  court  are,  however,  of  opinion,  that  the 
demurrer  to  the  second  replication  to  the  second  plea  ought  to 
have  been  sustained.  The  reasoning  on  which  they  proceed  is, 
that  the  plea,  after  setting  out  the  "Iron  Safe  Clause,"  averred 
as  a  breach  "that  the  plaintiff  did  not  keep  a  set  of  books  as 
therein  provided."  The  replication  averred  that  "he  had  sub- 
stantially kept  a  set  of  books  from  which  the  loss  could  have 
been  ascertained,  and  averred  that  the  plaintiff  offered  to  pro- 
duce books  and  evidence  to  meet  the  defendant's  demand  for 
books  claimed  to  be  necessary,  but  defendant  refused  to  allow 
plaintiff  to  do  so  or  to  receive  such  books  and  proof."  Under 
the  practice  which  prevails  in  this  state,  *^*  parties  have  the 
right  to  frame  their  pleadings,  and  if  issue  be  joined  upon  an 
insufficient  plea,  or  an  insufficient  replication,  they  are  respon- 
sible for  the  consequences.  A  replication  to  a  plea  admits  the 
legal  sufficiency  of  the  plea  as  a  defense.  Applying  the  rule 
that  the  pleadings  must  be  construed  most  strongly  against  the 
pleader,  the  replication  is  insufficient.  It  avers  that  plaintiff 
*Tiad  substantially  kept  a  set  of  books  from  which  the  loss  could 
have  been  ascertained,  and  averred  that  the  plaintiff  offered  to 
produce  books  and  evidence  to  meet  defendant's  demand  for 
books  claimed  to  be  necessary,"  et  cetera.  The  latter  clause  of 
the  replication  avers  that  plaintiff  "offered  to  produce  books 
and  evidence."  What  books?  Such  as  the  stipulation  in  the 
policy  required  to  be  kept,  or  what  books?  How  much  of  the 
deficiency  not  furnished  by  the  books  was  to  be  supplied  by 
evidence,  and  what  kind  of  evidence?  The  insufficiency  of  the 
replication,  in  this  respect,  was  pointed  out  by  the  demurrer, 
and  the  demurrer  should  have  been  sustained. 

For  the  error  noted,  the  judgment  must  be  reversed  and  the 
cause  remanded. 

INSURANCE— "IRON  SAFE  CLAU8E"^WARRANTY.— If  the 
Insured  Is  Ignorant  of  the  existence  of  an  "Iron  Safe  Clause"  In 
his  policy  requiring  him  to  keep  his  books  and  InTentory  In  an 
iron  safe  at  night,  It  is  not  a  warranty:  Goddard  v.  East  Texas 
etc.  Ins.  Co.,  67  Tex.  60;  60  Am.  Rep.  1. 
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PARTNERSHIP-TORTIOUS  ACTS— PARTNER'S  LIABILr 
ITY.— A  partner,  with  respect  to  his  common-law  liability,  is  an- 
swerable for  tortious  acts  done  by  his  oopartner,  or  by  any  other 
agent  of  the  partnership,  if  authorized  or  adopted  by  the  firm,  or 
If  within  the  scope  and  business  of  the  partnerehip.  Otherwise,  it 
Is  only  the  partner  committing  the  tort  who  is  liable. 

PARTNERSHIP— TORT— CUTTING  TREES— PARTNE  Its 
LIABILITY.— If  one  member  of  a  partnersliip  goes  upon  a  person's 
land,  and,  within  the  scope  and  business  of  the  partnership,  wrong- 
fully cuts  trees  on  such  land,  this  fastens  upon  the  other  pai-tner 
a  common-law  lialMlity  to  the  owner  of  the  trees  for  damages  sus- 
tained as  the  consequential  and  natnral  result  of  the  tort. 

CRIMINAL  LAW— STATUTORY  PENALTY— LIABILITY 
POR.— A  person  is  not  answerable  for  a  statutoa-y  penalty  for  doing 
an  act  forbidden  by  statute  unless  he  linowingly  and  willfully  com- 
mits the  wrong,  or  willfully  and  knowingly  causes  another  to  do 
It  by  his  command  or  authority. 

PARTNERSHIP-TORT— CUTTING  TREES— STATUTORY 
PENALTY— PARTNER'S  LIABILITY.— Under  a  statute  Imposing 
a  penalty  for  cutting  trees  on  another's  land,  without  the  owner's 
consent,  a  partner  who  goes  thereon,  and  willfully,  wrongfully,  and 
knowingly  commits  such  tort  is  the  actual  trespasser,  and  the  only 
one  against  whom  the  statute  gives  the  penalty.  His  copartner  is 
not,  therefore,  answerable  for  such  wrong,  although  it  was  done 
in  the  prosecution  of  the  partnership  business,  where  he  had  no 
knowledge  of  the  tortious  act  until  after  it  had  been  consummated. 

INSTRUCTIONS— MISLEADING  AND  ARGUMENTATIVE 
—REVERSAL  OF  JUDGMENT.— If  it  is  manifest  that  misleading 
or  argumentative  instructions  probably  unduly  influenced  the  jury 
and  thereby  defeated  a  fair  verdict,  the  judgment  will  be  reversed 
and  the  cause  remanded.  Otherwise,  the  appellate  court  will  not 
ordinarily  reverse  for  such  a  cause. 

Action  brought  by  the  appellee,  L.  Hendricks,  against  the 
appellant,  R.  J.  Williams,  to  recover  a  statutory  penalty  for 
cutting  trees  from  the  plaintiff's  land.  The  defendant's  copart- 
ner, Hinton,  claimed  to  have  cut  the  trees  by  virtue  of  an  agree- 
ment of  purchase  from  the  plaintiff.  The  evidence  for  the  de- 
fendant showed  that  he  offered  to  pay  the  plaintiff  for  the  tim- 
ber cut  upon  his  land,  the  amount  which  Hinton  said  was  due 
the  plaintiff  therefor,  when  Hinton  rendered  a  statement  of  the 
timber  which  had  been  cut.  The  plaintiff  obtained  judgment 
and  the  defendant  appealed,  assigning  as  error,  among  other 
things,  the  giving  of  certain  instructions,  the  nature  of  which 
sufficiently  appears  in  the  opinion. 

R.  L.  Harmon,  for  the  appellant. 
Hubbard  &  Hubbard,  for  the  appellee. 
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282  COLEMAN,  J.  Section  3296  of  the  code  of  1886  pro- 
vides that  "any  person  who  cuts  down  any  oak  ....  on  land: 
not  his  own,  willfully  and  knowingly,  without  the  consent  of  the^ 
owner  of  the  land,  must  pay  to  the  owner  ten  dollars  for  every 
such  tree,"  et  cetera.  The  plaintiff,  the  appellee,  sued  to  re-- 
cover  the  statutory  penalty  for  cutting  down  thirty-four  oak: 
trees.  The  evidence  shows  that  the  defendant  and  one  Hintoit 
were  partners  in  getting  staves,  and,  according  to  their  agree- 
ment, the  defendant  furnished  the  money  for  the  partnership- 
and  Hinton  attended  to  the  business  of  getting  out  the  staves. - 
He  furnisihed  to  defendant  at  regular  stated  periods  the  amount* 
due  parties  from  whom  trees  were  purohased,  and  also  what^ 
was  due  for  labor,  and  the  defendant  settled  the  claims  as  thus 
reported.  There  was  evidence  tending  to  show  that  Hinton  had 
no  authority  from  defendant  to  cut  trees  on  any  land  except 
by  agreement  and  purchase  from  the  owner,  and  that  the  treest, 
in  controversy  were  out  by  Hinton  for  staves  without  the  know!-- 
edge  and  consent  of  the  defendant.  One  of  the  questions  in-- 
volved  in  the  case  was,  whether  the  fact  that  defendant  and 
Hinton  were  partners  in  the  stave  business  subjected  the  de-- 
fendant  to  the  statutory  penalty.  In  Story  on  Partnership,  sec- 
tion 168,  the  following  language  is  used:  "From  what  has  been, 
already  suggested,  it  is  obvious  that  a  tort  committed  by  one- 
partner,  or  by  any  other  agent  of  the  partnership,  will  not  bin^' 
the  partnership,  unless  it  be  either  authorized  or  adopted  by 
the  firm,  or  be  within  the  scope  and  business  of  the  partner- 
ship." The  general  rule  is,  that  those  partners  only  are  liable 
in  respect  of  a  tort  who  are  privy  to  the  tort;  but  this  rule  is. 
subject  to  the  exception  that  partners  are  responsible  for  the.- 
tortious  acts  of  a  partner  in  the  prosecution  of  the  copartner- 
ship business:  Collyer  on  Partnership,  sec.  457;  3  Kent's  Com- 
mentaries, sec.  47,  note.  The  rule  is  well  settled,  at  least  in  this 
state,  that  the  master  is  liable  for  the  willful  tortious  acts  of 
his  servants  done  within  the  scope  and  range  of  his  employ- 
ment, although  the  particular  act  was  not  authorized  by  tihe  mas- 
ter. The  rule  as  here  declared  was  at  first  limited  to  action* 
against  railroads:  Gilliam  v.  South  etc.  R.  R.  Co.,  70  Ala.  268. 
But  if  sound  as  to  railroads,  there  seems  to  be  no  good  reason 
why  it  should  not  apply,  under  like  circumstances,  in  all  cases 
of  respondeat  superior,  or  to  a  partner  ^^^  acting  for  and  with- 
in the  scope  of  the  business:  Lilley  v.  Fletcher,  81  Ala.  234;: 
Alabama  etc.  R.  R.  Co.  v.  Frazier,  93  Ala.  45;  30  Am.  St.  Rep. 
28;  Kansas  City  etc.  R.  R.  Co.  v.  Higdon,  94  Ala.  286;  33  Anu 
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St.  Rep.  119.  In  all  these  cases  where  the  principle  was  applied, 
the  action  sought  to  hold  the  principal  or  superior  responsible 
for  a  common-law  liability.  The  actions  were  to  recover  dam- 
ages sustained  as  the  consequential  and  natural  result  of  the 
tort  of  the  agent  or  servant.  If,  in  the  case  at  bar,  the  plain- 
tiff had  sued  to  recover  the  consequential  damages  sustained  by 
the  tortious  cutting  of  the  trees  by  Hinton,  the  partner,  we 
would  without  hesitation,  under  the  well-settled  principles  de- 
clared in  the  foregoing  cases,  hold  that  defendant  was  responsi- 
ble for  such  damages  resulting  naturally  and  proximately  from 
the  tortious  acts  of  his  partner,  done  in  the  range  of  the  part- 
nership business.  The  penalty  is  not  imposed  for  a  mere  mis- 
take or  negligence  in  cutting  the  trees.  The  cutting  must  be 
done  knowingly  and  willfully.  Different  principles  arise  when 
it  is  sought  to  hold  a  principal  responsible  for  the  criminal  acts 
of  his  agent  or  servant.  The  act  is  highly  penal,  and  musit  be 
strictly  construed;  and  before  a  party  can  be  subjected  to  its 
penalties,  it  must  clearly  appear  that  he  has  violated  it  know- 
ingly and  willfully.  It  is  not  enough,  in  suoh  a  case,  that  a 
partner  or  servant,  without  his  knowledge  and  contrary  to  in- 
Btructions  and  against  his  assent,  has  committed  the  unlawful 
•ct.  To  so  hold  would  be  to  extend  the  statute  by  judicial  in- 
terpretation beyond  its  meaning  and  its  positive  terms:  Clifton 
Iron  Co.  V.  Curry,  108  Ala.  581.  In  the  case  of  Patterson  v. 
State,  21  Ala.  571,  it  was  held  that  a  principal  was  not  bound, 
unless  he  authorized  or  co-operated  in  the  illegal  act  of  his 
clerk.  In  Bamett  v.  State,  54  Ala.  579,  587,  the  rule  is  thus 
declared:  "A  principal  or  a  partner  may  be  civilly  liable  in  dam- 
ages for  the  tort  of  his  agent  or  associate,  under  facts  which 
would  not  subject  him  to  criminal  responsibility.  In  a  civil 
suit,  the  material  inquiry  is,  whether  the  wrong  was  done  while 
the  agent  was  within  the  line  of  duty  with  which  he  was  chaTsred. 
or  the  partner  within  the  scope  of  his  partnership.  In  criminal 
cases,  it  is  the  participation  of  the  principal  or  partner  in  tlie 
wrongful  act,  either  directly  by  concurring  therein  or  by  assent- 
ing thereto.  If  the  principal  or  partner  commands,  ***  pro- 
cures, or  expresses  assent  that  the  wrong  shall  be  done,  before 
or  at  the  time  of  the  commission,  criminal  responsibility  may  be 
fixed  upon  him":  Nail  v.  State,  34  Ala.  262;  Seibert  v.  State,  40 
Ala.  62. 

In  the  case  of  Smith  v.  Causey,  22  Ala.  568,  the  suit  was  to 
recover  statutory  penalty  of  double  damages  for  causing  an  in- 
jury to  stock.     The  court  held  that  the  statute  was  penal,  and. 
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to  enable  a  party  to  recover  under  the  statute,  it  mast  be  shown 
"that  the  injury  to  the  stock  of  the  plaintiff  arose  out  of  some 
act  of  the  defendant,  done,  or  commanded  or  directed  to  be 
done,  by  him.  If  this  be  not  shown,  he  cannot  be  said,  in  the 
meaning  of  the  statute,  to  cause  it  to  be  done.  The  mere  negli- 
gence of  the  servant,  acting  in  the  ordinary  business  of  the 
master,  although  the  damage  to  the  stock  of  the  plaintiff  actu- 
ally results  from  such  negligence,  will  not  authorize  a  recovery." 
"It  may  often  happen  [continues  the  court]  that  an  action  on 
the  case  at  common  law  would  well  lie  to  recover  damages  for 
the  injury  so  done  when  a  proceeding  under  the  statute  would 
not." 

We  find  a  similar  ruling  in  the  action  of  Gushing  v.  Dill,  3 
111.  460,  where  the  action  was  to  recover  a  statutory  penalty 
given  for  cutting  trees,  very  similar  to  our  statute.  We  quote 
from  the  decision  as  follows:  "This  action  is  brought  upon  a 
penal  statute,  the  object  of  which  is  to  punish  the  wrongdoer, 
as  well  as  to  recompense  the  injured  individual.  To  subject  any- 
one, therefore,  to  the  penalty  of  the  act,  it  must  be  shown  to 
have  been  willfully  violated,  by  proof  that  the  party  charged 
committed  the  forbidden  act  himself,  or  caused  another  to 
do  it  by  his  command  or  authority.  The  statute  gives  the 
penalty  against  the  actual  trespasser  only;  it  would  be  a  viola- 
tion of  legal  principles,  therefore,  to  extend  it  so  as  to  embrace 
another  by  implication. 

"The  liability  arising  from  the  relation  of  master  and  ser- 
vant is  founded  in  policy,  but  the  implication  of  authority  in 
the  servant  that  would  render  the  master  liable  in  many  cases 
in  a  civil  suit  would  not  be  sufficient  to  convict  him  in  a  crim- 
inal or  penal  prosecution.  The  maxim,  Qui  facit  per  alium 
facit  per  se,  would  be  strictly  applicable  in  an  action  of  tres- 
pass against  Gushing,  but  in  this  prosecution  he  is  liable  only 
for  his  personal  *®**  acts  or  such  acts  of  his  workmen  or  ser- 
vants as  are  proved  to  have  been  done  by  his  express,  or,  at  least, 
necessarily  implied,  authority. 

"There  is  no  proof  of  such  acts,  or  such  authority  having 
been  given  by  Gushing,  to  those  who  committed  the  trespass;  he 
cannot,  therefore,  be  considered  liable  under  the  statute. 

"Although  Dill  cannot  recover  in  this  action,  he  is  not  with- 
out a  remedy  for  the  injury  sustained.  That  given  by  the  stat- 
ute is  in  addition  to  the  remedy  at  common  law,  and  an  action 
under  it  would  not  be  a  bar  to  a  suit  at  common  law,  in  any  n- 

BUlt." 
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In  the  case  of  Satterfield  v.  Western  Union  Tel.  Co.,  23  IlL 
App.  446,  the  action  was  brought  against  the  telegraph  com- 
pany to  recover  the  statutory  penalty  for  trees  conceded  by  the 
court  to  have  been  cut  under  the  directions  of  the  superintend- 
ent of  the  wires  of  the  defendant.  There  was  no  evidence  to 
show  that  the  trees  were  cut  under  any  authority,  or  directions 
of  the  defendant,  or  had  been  ratified  by  it.  The  court  con- 
ceded the  liability  of  the  principal  or  master  for  the  torts  of 
the  agent  done  within  the  scope  of  his  authority,  but  held  that 
the  principle  did  not  apply  when  the  action  was  brought  to  re- 
cover the  statutory  penalty. 

A  statute  of  Massachusetts  requires  "that  whenever  persons 
traveling  with  any  kind  of  vehicle  ahall  meet  each  other  upon  a 
road  or  bridge,  each  of  them  shall  seasonably  drive  his  vehicle 
to  the  right  of  the  middle,"  et  cetera.  "Every  person  offending 
against  the  provisions  [of  the  act]  shall  for  each  offense  for- 
feit a  sum  not  exceeding  twenty  dollars  ....  and  be  further 
liable  to  any  party  for  all  damages  sustained  by  reason  of  such 
offense."  In  the  case  of  Goodhue  v.  Dix,  2  Gray,  181,  the  plain- 
tiff sought  to  hold  the  principal  or  master  liable,  upon  the 
ground  that  the  servant  omitted  seasonably  to  drive  to  the  right 
as  provided  in  the  statute.  The  court  held  that  the  employer 
or  owner  of  the  vehicle  was  not  liable  under  the  statute,  "if  he 
be  in  no  way  implicated  in  the  conduct  of  the  servant,"  and 
that  the  liability  was  limited  to  the  particular  individual  who 
was  guilty  of  its  violation.  The  case  recognized  the  common- 
law  liability  of  the  principal  or  employer  for  the  acts  of  the 
agent  or  servant,  but  held  the  rule  did  not  apply  under  the 
statute. 

In  the  case  of  Reynolds  v.  Hanrahan,  100  Mass.  313,  the  *®* 
acts  were  very  similar,  if  not  identical,  with  those  stated  in 
Goodhue  V.  Dix,  2  Gray,  181,  but  the  complaint  was  framed 
upon  the  common-law  liability  of  the  master  for  the  acts  of 
the  servant,  and  not  upon  the  statute.  The  court  recognized 
the  principle  declared  in  2  Gray,  but  called  attention  to  the  fact 
that  in  the  one  case  the  action  was  under  the  statute,  and  in 
the  case  at  bar  the  action  was  upon  the  common-law  liability  of 
the  defendant.  In  the  latter  case  the  defendant  was  held  liable 
for  the  acts  of  the  servant,  while  under  the  statute  the  liability 
was  limited  to  the  particular  person  who  violated  it. 

We  think  it  is  clear  that  the  authorities  make  a  broad  dis- 
tinction as  to  the  liability  of  a  principal  or  master,  where  it  is 
Bought  to  hold  him  responsible  upon  a  common-law  liability  for 
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the  torts  of  the  agent  or  servant,  and  when  it  is  sought  to  re- 
cover from  him  a  statutory  penalty.  In  the  former  cases,  he  is 
liable  for  the  acts  done  within  the  scope  of  his  employment. 
In  the  latter,  the  liability  is  fixed  and  limited  by  the  statute  it- 
self. The  distinction  is  clear,  and  rests  upon  sound  principles 
of  law. 

What  was  said  in  the  case  of  Postal  Tel.  Co.  v.  Brantley,  107 
Ala.  683,  and  Postal  Tel.  Co.  v.  Lenoir,  107  Ala.  640,  is  wholly 
correct  when  applied  to  the  common-law  action  for  the  recov- 
ery of  damages.  A  decision  of  the  question  now  considered  was 
not  before  the  court  in  either  of  those  cases,  and  what  was  said 
with  reference  to  the  liability  of  a  principal  for  the  statutory 
penalty  was  m&rely  dictum.  We  have  been  referred  to  the  case 
of  Eenfro  v.  Adams,  62  Ala.  302,  where  the  action  was  for  the 
recovery  of  the  penalty  imposed  for  a  failure  to  enter  satisfac- 
tion of  a  mortgage  under  section  2223  of  the  code  of  1876.  We 
approve  of  all  that  was  said  and  decided  in  that  case.  The 
mortgage  was  executed  to  the  partnership  as  a  unit,  and  the 
action  was  against  the  partnership  as  a  unit.  The  statute  im- 
posed the  penalty  upon  "any  mortgagee  who  failed  to  enter  sat- 
isfaction after  notice  by  the  mortgagor."  The  duty  was  im- 
posed upon  the  partnership  as  mortgagee.  The  question  was, 
whether  notice  to  one  partner  was  notice  to  the  partnership. 
We  do  not  doubt  that  it  was  correctly  held  to  be  sufficient. 
Under  the  one  act,  mere  negligence  or  failure  to  act  incurs  the 
penalty.  In  the  other,  an  affirmative  act  knowingly  and  will- 
fully done  is  necessary. 

28T  ipjjjg  court  will  not  ordinarily  reverse  a  cause  because  of 
giving  instructions  to  the  jury  which  are  merely  misleading  or 
argumentative,  though  it  is  better  that  such  charges  be  refused.  " 
But  when  it  is  manifest  that  misleading  and  argumentative 
charges  given  were  of  such  a  character  as  to  have  probably  un- 
duly influenced  the  jury,  and  thereby  probably  defeated  a  fair 
verdict,  it  becomes  the  duty  of  the  court  to  revei^se  and  remand 
the  cause.  Charges  numbered  2,  4,  and  7  were  objectionable,  in 
singling  out  and  giving  undue  prominence  to  the  fact  of  the 
partnership.  Charge  7  was  not  only  an  argument  throughout, 
but,  under  the  facts  of  the  case,  highly  injurious  to  the  defend- 
ant. ITiis  charge  utterly  ignored  that  part  of  the  evidence 
which  showed  that  Hinton  claimed  to  have  cut  the  rees  by  vi' 
tue  of  an  agreement  of  purchase  from  plaintiff,  and  so  reported 
to  the  defendant,  and  that  the  offer  to  pay  may  have  proceeded 
from  the  representation  or  statement  of  Hintoa. 

Reversed  and  remanded. 
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INSTRUCTIONS.-CONFLICTING  AND  MISLEADING  IN- 
STRUCTIONS are  good  ground  for  a  reversal  of  judgment,  though 
the  correct  rule  Is  announced  in  one  part  of  the  charge.  Such  in- 
structions siiould  be  refused:  Carson  v.  Stevens,  40  Neb.  112;  42 
Am.  St  Hep.  661;  Perot  v.  Cooper,  17  Colo.  80;  31  Am.  St.  Rep.  258; 
Louisville  etc.  R.  R.  Co.  v.  HaU,  87  Ala.  708;  13  Am.  St.  Rep.  84. 

liiability  of  One  Partner  for  the  Tortious  Acts  of  the  Other. 

Acts  within  Scope  of  Partnership  Business.— The  tort  of  one  partner, 
committed  In  the  transaction  of  the  ordinary  business  of  the  part- 
nership, is  the  tort  of  all  the  partners,  and  each  partner,  being  liable 
Individually  for  such  a  tort,  may  be  sued  alone,  or  with  part  or  all 
of  the  other  partners.  The  tort  of  one  partner,  where  it  is  con- 
nected with  the  business  of  the  firm,  and  incident  to  It  as  the  busi- 
ness is  carried  on,  is  considered  the  joint  and  several  tort  of  all, 
and  the  partner  doing  the  act  Is  considered  as  the  agent  of  the 
other  partners.  Otherwise  expressed,  each  partner  is  the  agent  of 
the  firm  while  engaged  in  the  prosecution  of  the  partnership  busi- 
ness, and  the  firm  is  answerable  for  the  torts  of  each.  If  committed 
within  the  scope  of  his  agency,  although  the  firm  Is  Ignorant  of 
his  acts,  for,  as  has  been  justly  observed,  "by  forming  the  con- 
nection of  partnership,  the  partners  declare  themselves  to  the  world 
satisfied  with  the  good  faith  and  integrity  of  each  other,  and  im- 
pliedly undertake  to  be  responsible  for  what  they  shall  respectively 
do  within  the  scope  of  the  partnership  concerns":  Story  on  Part- 
nership, sec.  108;  Tuclter  v.  Cole,  54  Wis.  539;  Liebold  v.  Green, 
69  111.  App.  527;  Dudley  v.  Love,  GO  Mo.  App.  420;  Schwabaclier 
V.  Riddle,  84  111.  517;  Wiley  v.  Stewart,  122  111.  545;  Durant  v. 
Rogers,  87  111.  508;  Stockton  v.  Frey,  4  GiU,  406;  45  Am.  Dec.  138; 
Hess  v.  Lowrey,  122  Ind.  225;  17  Am.  St.  Rep.  355;  Hobbs  v.  Chicago 
Packing  etc.  Co.,  98  Ga.  576;  58  Am.  St.  Rep.  320;  Helm  v.  Mc- 
Caughan,  32  Miss.  17;  GO  Am.  Dec.  588;  United  States  v.  Baxter, 
46  Fed.  Rep.  350;  Kuhn  v.  Weil,  73  Mo.  213;  Chambers  v.  Clearwater, 
1  Abb.  App.  Dec.  341;  Mode  v.  Penland,  93  N.  C.  292;  Whittaker 
V.  Collins,  34  Minn.  299;  57  Am.  Rep.  55;  Hyrne  v.  Erwin,  23  S.  C. 
226;  55  Am.  Rep.  15,  and  note;  Haney  Mfg.  Co.  v.  Perkins,  78 
Mich.  1,  9;  Atlantic  Glass  Co.  v.  Paulk,  83  Ala.  404;  Lothrop  v. 
Adams,  133  Mass.  471;  43  Am.  Rep.  528;  McClure  v.  Hill,  36  Ark. 
268;  Loomis  v.  Barker,  69  111.  360;  Robinson  v.  Goings,  63  Miss.  500: 
Pierce  v.  Wood,  23  N.  H.  519;  Champion  v.  Bostwick,  18  Wend.  175; 
31  Am.  Dec.  376;  Hall  v.  Younts,  87  N.  C.  285;  Gerhardt  v.  Swaty, 
57  Wis.  24;  Fletcher  v.  Ingram,  46  Wis.  191. 

Thus,  If  staves  are  made  from  timber  cut  upon  the  plaintiff's 
land,  without  his  authority,  and  upon  the  direction  of  one  of  two 
partners,  and  the  staves  come  Into  the  possession  of  the  partners 
and  are  converted  by  them  to  their  own  use,  both  partners  are 
answerable  for  the  trespass  where  notice  was  given  to  one  partner. 
though  the  other  had  no  knowledge  of  the  wrong,  for  notice  to 
one  partner  binds  all:  Tucker  v.  Cole,  54  Wis.  539.  So,  if  a  member 
of  a  firm,  within  the  scope  of  the  partnership  business,  commits  a 
tort  or  wrongful  act,  by  seizing  and  taking  the  property  of  an- 
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other,  and  it  is  appropriated  to  the  use  and  benefit  of  the  firm, 
augmenting  Its  assets,  fhe  other  partners  are  answerable:  Robinson 
V.  Goings,  63  Miss.  500;  Durant  v.  Rogers,  87  111.  508.  If  trespass. 
by  cutting  timber  on  public  lands,  is  committed  by  a  firm,  one 
partner  cannot  show  that,  as  to  him,  it  was  done  by  mistake,  though 
his  copartner  may  not  have  been  mistaken,  and  ask  that  one  judg- 
ment for  damages  be  rendered  against  him  and  a  different  one 
against  his  partner.  If  the  innocent  partner  holds  the  fruits  of 
the  wrong  after  being  notified  of  the  mistake,  he  thereby  ratifies 
his  partner's  act:  United  States  v.  Baxter,  46  Fed.  Rep.  350.  A 
principal  incurs  liability  in  tort,  as  well  as  in  contract,  by  ratifying 
the  acts  of  his  agent:  Morehouse  v.  Northrop,  33  Conn.  380;  89  Am. 
Dec.  211. 

If  the  wrongful  delivery  of  the  goods  of  a  third  person,  while 
In  the  custody  of  a  partnership,  is  an  act  done  within  the  scope 
of  the  partnership  business.  It,  though  made  by  a  single  member 
of  the  firm,  without  the  knowledge  or  consent  of  the  other  members 
of  the  firm,  renders  all  of  the  copartners  or  the  firm  answerable 
in  trover  for  a  conversion  of  the  goods:  Hobbs  v.  Chicago  Packing 
etc.  Co.,  98  Ga.  576;  58  Am.  St.  Rep.  320.  So,  if  one  partner.  In  a 
matter  connected  with  the  business  of  the  partnership,  does  an 
act  to  the  injury  of  a  third  person,  which  Is  merely  a  tort  by  con- 
struction or  inference  of  law  merely,  his  copartner  Is  equally  an- 
swerable with  him  for  the  consequences  of  the  act:  Myers  v.  Gilbert, 
18  Ala.  467.  All  the  members  of  a  firm  are  presumptively  answer- 
able for  a  trespass  committed  by  one  member  thereof  in  causing 
a  writ  of  attachment  or  execution  to  be  levied,  in  a  suit  to  recover 
a  partnership  debt.  If  the  levy,  in  either  case.  Is  wrongful:  Kuhn 
V.  Weil,  73  Mo.  213;  Gurler  v.  Wood,  16  N.  H.  539;  Chambers  v. 
Clearwater,  1  Abb.  App.  Dec.  341.  All  the  members  of  a  firm 
of  physicians  are  answerable  for  the  malpractice  of  any  one  of 
them:  Whittaker  v.  Collins,  34  Minn.  299;  57  Am.  Rep.  55;  Hyrne  v. 
Erwin,  23  S.  C.  220;  5o  Am.  Rep.  15.  If,  In  the  course  of  the  part- 
nership business,  a  member  of  the  firm  injures  the  business  of 
another  by  slander,  as  where  the  purpose  of  the  words  spoken 
is  to  aid  the  firm  business  by  preventing  another  from  making 
sales  of  an  article  which  the  firm  is  at  the  time  selling,  the  part- 
nership Is  answerable  therefor,  just  as  It  might  be  for  any  other 
tort  by  any  other  agent:  Ilaney  Mfg.  Co.  v.  Perkins,  78  Mich.  1,  9. 
So,  an  action  for  a  libel  may  be  maintained  against  a  firm,  where  the 
wrong  was  done  by  all  the  partners,  or  by  one  in  tlie  prosecution  of 
the  partnership  business:  AtlanticGlnssCo.  v.  Paulk,83  Ala.  404;  Ix>- 
throp  V.  Adams,  133  Mass.  471;  43  Am.  Rep.  528.  A  person  may  be 
liable  for  a  trespass  upon  land,  committed  by  his  partner,  for 
the  benefit  of  the  partnership,  and  of  which  ho  shares  the  ben- 
efit, although  he  himself  never  went  upon  the  grQund:  Gerhardt 
V.  Swaty,  57  Wis.  24. 

Acts  without  the  Scope  of  the  Partnership  Business.— A  tort  com- 
mitted by  one  partner  will  not  bind  the  partnership  or  the  other 
copartners  unless  it  be  authorized  or  adopted  by  the  firm  or  be 
Within  the  proper  scope  and  business  of  the  partnership:  Taylor  r. 
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Jones,  42  N.  H.  25;  Graham  ▼.  Meyer,  4  Blatchf.  129.  Hence, 
it  a  partner  commits  a  tort,  not  as  a  partner  but  as  an  Individual, 
ia  respect  to  a  matter  entirely  foreign  to  the  business  of  the  part- 
nership, the  other  partners  are  not  answerable  for  his  wrong: 
^chwabacker  v.  Riddle,  84  111,  517;  Durant  v.  Rogers,  71  111.  121; 
draham  v.  Meyer,  4  Blatchf.  129;  Heirn  v.  McCaughan,  32  Miss. 
.17;  t)6  Am.  Dec.  588;  Rosenkrans  v.  Earlier,  115  111.  331;  56  Am.  Rep. 
109;  Kirk  v,  Garrett,  84  Md.  383;  Marks  v.  Hastings,  101  Ala.  165, 
175;  Grund  v.  Van  Vleck,  69  111.  478;  Titcomb  v.  James,  57  111.  App. 
:2W;  Van  Voorhis  v.  Brown,  29  App.  Dlv.  (N.  Y.)  119;  Stokes  v. 
JJurney,  3  Tex.  Civ.  App.  219;  Abraham  v.  Hall,  59  Ala.  386;  Gwynn 
-w.  Duffield,  66  Iowa,  708;  55  Am.  Rep.  286. 

Thus,  a  partner  Is  not  answerable  for  the  trespass  of  his  copartner 
*4n  wrongfully  taking  and  carrying  away  the  property  of  a  third 
a)erson,  or  other  wiongful  act,  committed  by  the  latter  without 
the  former's  knowledge  or  assent,  and  without  the  scope  of  the 
partnership  business,  especially  when  there  Is  no  proof  that  he 
-Tatified  the  same  by  sharing  In  the  fruits  of  the  wrong:  Dui'ant  v. 
iSogers,  71  IlL  121;  but  if  there  Is  pi-oof  which  shows,  or  even  tends 
■to  show,  that  the  property  seized  and  carried  away  was  appropri- 
ated to  the  benefit  of  the  firm,  this  would  fix  the  liability  of  such 
partner:  Duran-t  v.  Rogers,  87  111.  508.  If  property  Is  conveyed  to 
«  firm  composed  of  two  persons,  to  secure  a  usurious  loan  of  money 
«aade  by  one  of  the  partners,  without  the  other's  knowledge,  and 
■the  loan  Is  made  In  a  state  where  such  loan  and  conveyance  are 
^old  by  Its  laws,  the  transaction  cannot  be  regarded  as  within  the 
-scope  and  business  of  the  partnership  so  as  to  make  the  ignorant 
^partner  answerable.  In  tort,  for  the  other's  violation  of  law.  To 
4nake  him  liable,  It  must  appear  that  he  authorized  or  ratified  the 
transaction:  Graham  v.  Meyer,  4  Blatchf.  129.  If  one  partner 
■naliclously  prosecutes  a  person  for  stealing  partnership  property, 
the  other  members  of  the  firm  are  not  answemble  unless  they  are. 
In  fact,  pi-ivy  to  the  malicious  prosecution:  Titcomb  v.  James,  57 
lU.  App.  296,  307,  and  authorities  there  cited.  One  partner  is  not 
liable  to  an  action  for  a  malicious  prosecution  for  the  arrest  of  n 
.person  by  his  copartner  on  a  charge  of  larceny  from  the  firm,  unless 
.he  advised  or  participated  In  the  arrest.  A  mere  "knowledge  and 
•consent"  on  his  part  that  the  arrest  should  be  made  will  not  ren- 
tier him  liable:  Gilbert  r.  Emmons,  42  111.  143;  89  Am.  Dec.  412.  If 
■one  member  of  a  firm  orders  the  arrest  and  imprisonment  of  a  per- 
:»on  charged  with  larceny  of  the  firm's  property,  another  partoer 
-who  knew  nothing  about  the  matter  beforehand,  and  who  did  not 
--afterward  ratify  it,  is  not  answerable  in  an  action  for  false  im- 
j>rlsonment:  Kirk  v.  GaiTett,  84  Md.  383.  A  prosecution  for  larceny 
for  goods  stolen  from  the  firm  is  not  within  the  scope  of  a  mer- 
«oantIIe  partnership.  Hence,  one  partner  cannot  be  made  answerable 
"tor  the  aiTest  or  prosecuWon  of  a  person  by  a  copartner,  on  a  charge 
-of  stealing  partnership  property, unless  he  advises,  directs,  or  partici- 
pates therein,  and  even  then.  It  has  been  heJd,  he  is  liable  only  in  his 
Individual  capacity:  Marks  v.  Hastings,  101  Ala.  165.  175.  One 
partner  cannot  Involve  another  In  a  trespass  unless  In  the  ordinary 
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course  of  their  business,  and  in  a  case  where  the  trespass  Is  In 
the  nature  of  a  taking  which  is  available  to  the  partnership;  and. 
In  such  a  case,  to  render  the  partner  liable,  who  did  not  join  in  the 
commission  of  the  trespass,  he  must  afterward,  according  to  some 
authorities,  have  concurred  and  received  the  benefit  of  it.  Further- 
more, the  subsequent  approval  of  a  trespass  hy  a  third  person  does 
not  render  him  answerable  unless  the  act  was  originally  done  in  his 
name  or  for  his  use.  From  these  principles,  it  follows  that,  if  a 
member  ot  a  partnership,  which  firm  acts  as  agents  for  the  owner 
of  demised  propeity,  commits  a  trespass  in  expelling  the  tenant 
and  removing  his  goods  from  the  premises,  the  other  partner,  who 
took  no  part  In  the  act  and  knew  nothing  of  it  at  the  time,  and 
neither  advised  nor  directed  it.  Is  not  answerable  merely  because  he 
substqueutly  approved  and  sanctioned  the  act  after  its  commission: 
Grund  v.  Van  Vleck,  69  III.  478.  If  a  partnership  holds  a  chattel 
mortgage  upon  the  goods  of  a  person  who  Is  In  default,  the 
firm  has  a  right  to  take  possession  of  the  mortgaged  property.  If 
It  can  be  done  peaceably,  but  one  member  of  the  firm  is  not  liable 
for  the  tort  or  trespass  of  another  In  taking  possession  of  the 
property,  committed  without  his  knowledge  or  consent:  Titcomb  v. 
James,  57  111.  App.  296.  Another  well-settled  general  principle  of 
the  law  of  partnership  Is.  that  a  note  given  by  one  partner  in  the 
firm  name  In  payment  of  his  Individual  debt  cannot  be  enforced 
against  the  firm  by  one  taking  the  note  with  full  knowledge  of  the 
facts.  Hence,  if  a  partner,  who  Is  a  postmaster,  gives  a  note  in  the 
name  of  his  firm  to  secure  a  loan  made  to  him  by  the  payee,  to 
enable  such  partner  to  replace  government  money  which  he  has 
wrongfully  and  criminally  appropriated  to  the  payment  of  a  part- 
nership debt  without  the  knowledge  of  his  copartners,  the  payee 
cannot  enforce  the  note  against  the  maker's  copartners,  for  the 
transaction  Is  not  within  the  scope  of  the  partnership  business,  but 
Is  entirely  distinct  therefrom,  though  the  firm  may.  In  a  cortjiin 
sense,  profit  thereby.  However  this  may  be,  the  fact  remains 
that  the  obligation  to  restore  the  money  thus  appropriated  by 
the  partner  Is  purely  a  personal  one:  Van  Voorhls  v.  Brown,  20 
N.  Y.  App.  DIv.  119,  121.  If  one  member  of  a  firm  purchases  cotton, 
which  Is  liable  for  rent,  and  such  purchase  Is  not  made  for  the 
firm,  but  for  himself  alone,  and  the  cotton  Is  converted  to  his  own 
use,  the  other  partner  Is  not  answerable  where  he  had  nothing  to 
do  with  Its  conversion  and  received  none  of  Its  proceeds:  Stokes 
V.  Burney,  3  Tex.  Civ.  App.  219. 

Negligence.— All  the  members  of  a  partnership  are  answerable  for 
an  Injury  occasioned  by  the  negligence  of  one  of  the  firm  while 
transacting  Its  business:  Linton  v.  Hurley,  14  Gray,  191.  If  physi- 
cians are  In  partnership,  all  are  answerable  In  damages  for  the 
professonal  negligence  or  malpractice  of  any  one  of  them:  Ilyrne 
v.  Erwln,  23  S.  C.  220;  '.5  Am.  Hop.  15;  Whittaker  v.  Collins,  34 
Minn.  299;  57  Am.  Rep.  55;  Hess  v.  Lowrey,.  122  Ind.  225;  17  Am. 
St.  Rep.  355.  So,  If  a  horse  Is  borrowed  by  one  member  of  a  firm, 
to  be  used  In  and  about  the  partnership  business,  and  Is  lost  by 
bis  negligence  or  other  wrongful  act,  tlie  firm  is  answerable  to 
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the  owner  for  the  loss  or  conversion:  Witcher  v.  Brewer,  49  Ala. 

110.  And  if  one  member  of  a  firm  of  butchers,  in  furtherance  of 
the  partnership  business,  and  for  its  benefit,  puts  poisoned  meat 
outside  of  a  slaughterhouse,  but  negligently  places  it  where  dogs 
might  be  expected  to  get  it,  the  partnership  is  answerable  to  the 
owner  of  a  dog  which  dies  from  eating  such  meat:  Dudley  v.  Love, 
60  Mo.  App,  420.  But  where  one  member  of  a  firm  of  apothecaries 
negligently  permitted  a  customer  to  help  himself  to  a  dose  of  med- 
icine without  paying  for  it,  and  by  mistake  he.  took  poison  instead 
of  what  he  Intended  to  take,  It  was  held  that  giving  away  med- 
icines was  not  a  part  of  the  firm's  business,  and  that  the  innocent 
copartner  was  not,  therefore,  answerable  for  the  result:  Gwynn  v. 
Duffield,  60  Iowa,  708;  55  Am.  Kep.  286.  If  partners  are  jointly 
liable  as  wrongdoers,  an  action  will  lie  against  one  of  them,  who 
may  be  made  answerable  for  the  negligent  act  of  the  firm's  agent: 
Wood  V.  Luscomb,  23  Wis.  287;  White  v.  Smith,  12  Rich.  595. 

Conversion,  Oenerally.—A  firm  may  be  held  answerable  in  trover 
for  a  conversion  by  one  partner.  It  is  not  necessary  that  there 
should  be  a  joint  conversion,  in  fact,  in  order  to  Implicate  all  the 
partners,  as  such  a  conversion  may  arise  by  construction  of  law. 
A  joint  conversion  may  be  implied,  in  law,  by  consent  of  a  partner 
to  the  acts  of  his  copartners.  An  assent  by  some  of  the  partners 
to  a  conversion  by  the  others  will  make  them  wrongdoers  equally 
with  the  rest,  if  the  conversion  was  for  their  use  and  benefit,  and 
they  were  in  a  situation  to  have  originally  commanded  the  con- 
version; and  one  partner's  conversion  of  property  which  has  been 
delivered  to  him  for  purposes  connected  with  the  business  of  the 
firm,  is  deemed  to  be  the  act  of  the  firm,  unless  repudiated  by  the 
other  partners:  Loomis  v.  Barker,  69  111.  360;  Bane  v.  Detrick,  52 

111.  19,  28;  Nisbet  v.  Patton,  4  Rawle,  120;  26  Am.  Dec.  122;  Head 
V.  Goodwin,  37  Me.  181;  McCrillis  v.  Hawes,  38  Me.  566;  Fletcher 
V.  Ingram,  46  Wis.  191;  W^itcher  v.  Brewer,  49  Ala.  119;  Hall  v. 
Younts,  87  N.  C.  285.  Thus,  trover  will  He  for  property  taken  under 
a  void  attachment,  not  only  against  the  constable  who  seized  it, 
but  against  the  members  of  a  firm,  who  were  creditors  of  the  owner 
and  sold  the  property  under  execution,  where  one  of  them  ordered 
the  property  to  be  seized,  but  refused  to  give  it  up  on  demand  of 
the  owner,  while  the  other  declined  to  do  anything  about  it,  but 
referred  the  owner  to  his  partner.  The  principle  which  controls 
In  such  a  case  Is  that  whatever  one  partner  does  in  the  collection 
of  a  firm  debt  is  presumptively  done  with  the  sanction  of  the 
other:  Rolfe  v.  Dudley,  58  Mich.  208;  Harvey  v.  McAdams,.32  Mich. 
472.  So  if  one  partner  places  a  claim  in  the  hands  of  a  constable 
for  collection,  and  the  property  of  a  stranger  is  sold  under  attach- 
ment or  execution,  in  his  effort  to  collect  the  claim,  both  partners 
are  answerable  to  the  owner.  In  trover,  for  the  conversion,  where 
the  other  partner  was  present  at  the  sale,  bid  on  the  property, 
and  treated  and  spoke  of  It  as  having  taken  and  sold  on  the 
process  Issued  upon  the  claim  due  the  firm,  particularly  where  he  re- 
ceived the  proceeds  of  the  sale  as  a  payment  on  such  claim:  Loomis 
v.  Barker,  69  111.  360.    And  two  partners  must  be  considered  as 
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having  acted  as  one  for  their  joint  benefit,  and  are  Jointly  liable 
In  trover,  where  one  goes  to  a  distant  place,  and,  to  secure  a  claim 
due  the  firm,  takes  possession  of  a  man's  store  in  his  absence,  and 
sells  the  goods  therein,  if  the  other  partner  remains  at  home,  though 
he  promised  to  go  there,  and  credits  the  proceeds  of  the  goods,  on 
account  of  the  firm,  to  the  debtor,  particularly  where,  upon  the 
return  of  his  partner,  and  upon  being  informed  of  what  has  talien 
place,  he  approves  of  his  partner's  conduct  and  in  nowise  dissents 
therefrom:  Bane  v.  Detriclv,  52  111.  19,  23.  If  property  is  wrong- 
fully taken  by  partners  and  sold,  a  subsequent  settlement  with 
the  owner  for  one-half  by  one,  is  no  defense,  in  an  action  against 
the  other  for  the  remaining  value:  McCrillis  v.  Hawes,  38  Me. 
566.  If  a  commercial  firm  wrongfully  converts  the  property  of  a 
decedent's  estate,  the  members  thereof  are  answerable  in  solido: 
BIrdsall  v.  Bemiss,  2  La.  Ann.  449.  The  refusal,  by  one  partner, 
to  deliver  goods  upon  demand,  which  have  been  received  by  the 
firm  as  bailees  is  evidence  of  a  conversion  by  aU  the  partners:  Hol- 
brook  V.  Wight,  24  Wend.  169;  36  Am.  Dec.  607;  and  if  the  mem- 
bers of  a  firm  are  sued  as  individuals  for  the  conversion  of  plain- 
tiff's property,  evidence  of  transactions'  with  the  firm  in  respect 
to  It,  and  of  the  membership  thereof,  is  competent  to  afifect  them: 
Hall  v.  Younts,  87  N.  C.  285. 

Misapplication  of  Moneys  or  Property.— It  one  member  of  a  firm 
appropriates  or  misapplies  moneys  or  property  in  its  custody,  with- 
in the  scope  of  its  business,  or  in  the  custody  of  such  partner  as  a 
representative  of  the  firm,  such  act  will  make  each  partner  answer- 
able to  the  owner  for  such  conversion:  Jackson  v.  Todd,  56  Ind. 
406;  Pundmann  v.  Schoenich,  144  Mo.  149;  Ex  parte  Biddulph,  3 
De  Gex  &  S.  587;  and  this  rule  applies  to  law  partnerships:  Har- 
man  v.  DaVey,  2  El.  &  B.  61;  St.  Aubyn  v.  Smart,  L.  R.  3  Ch.  App. 
«46;  Rhodes  v.  Moules  [1895],  1  Ch.  236;  Plummer  v.  Gregory,  L.  R. 
18  Eq.  621;  In  re  Ketchum,  1  Fed.  Rep.  815;  Cleather  v.  Twisden, 
L.  R.  24  Ch.  Div.  731;  Eager  v.  Barnes,  31  Beav.  579;  Willet  v. 
Chambers,  Cowp.  814;  Fornes  v.  Wright,  91  Iowa,  392,  395;  McGill 
V.  McGill,  2  Met.  (Ky.)  258.  Hence,  If  the  treasurer  of  a  city  de- 
posits Its  funds  In  banks,  in  the  name  of  a  firm  of  which  he  Is 
the  manager,  or  commingles  them  with  money  in  the  firm's  drawer, 
and  they  are  paid  out  by  checks  drawn  in  the  name  of  the  firm, 
the  result  Is  a  conversion  by  the  firm  of  the  city's  money,  particu- 
larly where  the  other  members  of  the  partnership  have  knowledge 
of  the  facts.  Such  funds  are,  tlierefore,  trust  funds  In  the  hands 
of  the  firm,  and  all  the  property  of  tlie  linn  is  chargeable  with 
their  amount:  Pundmann  v.  Schoenich,  144  Mo.  149.  So  if  the 
active  member  of  a  firm  engaged  In  making  sales  to  a  railroad,  for 
which  it  receives  its  pay  from  the  state,  defrauds  the  state  out  of  a 
largo  sum  by  duplicate  bills  and  bogus  accounts,  the  Innocent  part- 
ner is  answerable:  Alexander  v.  State,  56  Ca.  478.  So  If  one  mem- 
ber of  a  firm  of  attorneys  doing  a  collection  business  collects  money 
from  a  client  and  absconds  with  It,  his  partner  is  answerable: 
Dwight  V.  Simon,  4  La.  Ann.  490. 

The  mere  collection  of  money,  it  Is  true,  Is  not  professional  bu»i- 


44  Williams  v.  Hendbicks.  [Alabama, 

ncss,  nor  does  its  performance  require  the  exercise  of  legal  skill; 
but  if  attorueys  at  law,  being  members  of  a  firm,  undertake  busi- 
ness of  this  kind,  tlie  undertaking  Involves  the  same  liabilities  that 
are  incurred  by  ordinary  partnerships,  and  each  member  of  the 
firm  continues  bound  for  the  performance  of  all  the  partnership 
undertakings  begun  but  not  completed  prior  to  a  dissolution  of  the 
firm;  and  if  the  dissolution  results  from  the  death  of  one  of  the 
partners,  his  estate  still  continues  answerable  for  their  perform- 
ance, as  where  one  of  the  partners  of  a  firm  of  lawyers  died  before 
moneys  collected  for  clients  by  the  firm  were  paid  over:  McGIU  v. 
McGUl,  2  Met  (Ky.)  258,  263,  per  Simpson,  O.  J.  There  are  also 
many  other  things  an  attorney  may  do,  and  which  the  law  does  not 
enjoin  upon  him  as  a  duty,  yet  they  are  within  the  scope  of  his 
business.  Hence,  while  the  furnishing  of  a  surety  on  an  attach- 
ment bond,  and  the  receiving  of  money  to  Indemnify  such  surety, 
is  not  a  duty  enjoined  upon  a  firm  of  lawyers,  and  is  not  an  ab- 
solute necessity  to  the  carrying  on  of  the  partnership  business, 
still  such  acts  are  proper  to  be  done  in  furtherance  of  a  e-lient's 
interest,  and,  when  so  done,  all  of  the  members  of  the  firm,  whether 
cognizant  of  the  facts  or  not,  are  bound  by  the  individual  act  of  a 
partner,  done  in  the  firm  name,  and  in  furtherance  of  its  interests: 
Fornes  v.  Wright,  91  Iowa,  392,  395.  An  innocent  partner's  liability 
for  the  tort  or  wrong  of  a  copartner  In  appropriating  or  misapplying 
moneys  or  property  has  sometimes  been  made  to  depend,  apparently, 
upon  his  want  of  knowledge,  at  the  time  of  the  transaction:  Bishop 
V.  Countess  of  Jersey,  2  Drew.  143;  but,  where  money  or  property 
in  the  custody  of  one  member  of  a  firm  is  appropriated  or  misap- 
plied by  him,  It  is  immaterial  whether  the  other  partners  knew 
anything  about  it  or  not:  Cleather  v.  Twisden,  L.  R.  24  Ch.  Div.  731; 
D wight  V,  Simon,  4  La.  Ann.  490;  Alexander  v.  State,  56  Ga.  478; 
Brydges  v.  BranfiU,  12  Sim.  369;  Blair  v.  Bromley,  2  Phill.  Oh.  354; 
for  it  has  been  justly  observed  that  "one  can  hardly  see  what  the 
knowledge  or  means  of  knowledge  has  to  do  with  it,  if  covered 
by  the  scope  of  the  business." 

On  the  other  hand,  if  money  or  property  comes  into  the  hands 
of  a  partner  in  the  course  of  some  transaction  unconnected  with 
the  firm  business,  his  appropriation  or  misapplication  thereof  will 
not  affect  his  Innocent  copartners,  where  the  firm  does  not  receive 
the  benefit  of  the  wrong:  Alexander  v.  State,  56  Ga.  478;  Adams 
V.  Sturges,  55  111.  4G8;  Ex  parte  Ejtc,  1  Phill.  Ch.  227;  Coomer  v. 
Bromley,  5  De  Gex  &  S.  532;  Bounce  v.  Parsons,  45  N.  Y.  180.  Thus, 
If  a  promissory  note  is  delivered  to  one  member  of  a  firm,  as  col- 
lecting agent,  his  refusal  to  redeliver  the  note  does  not  make  his 
copartners  answerable  for  the  amount  thereof:  Linn  v.  Ross,  16 
N.  J.  L.  55. 

Misuse  of  Trust  Funds.— It  has  been  held  that.  If  one  member 
of  a  firm  uses  trust  moneys  of  a  third  person  in  the  business  of  the 
partnership,  and  commingles  them  with  those  of  the  firm,  a  part- 
nership liability  is  created,  and  the  firm  is  answerable  therefor,  even 
where  such  trust  moneys  were  so  used  without  the  knowledge  of 
the  other  partners:  Welker  t.  Wallace,  31  Ga.  362;  Palmer  v.  Scott, 
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GS  Ala.  380.  But  this  rigid  rule  is  not  the  prevailing  one.  The 
doctrine  supported  by  the  weight  of  authority  is,  as  laid  down  in 
Englar  v.  OCfutt,  70  Md.  78,  14  Am.  St.  Rep.  332,  that  "if  a  partner, 
being  a  trustee  or  fiduciary,  improperly  employs  the  money  of 
his  cestui  que  trust  in  the  partnership  business,  or  in  the  payment 
of  partnership  debts,  this  fact  alone,  and  without  anything  more, 
is  not  sufficient  to  entitle  the  cestui  que  trust  to  occupy  the  position 
of  creditor,  and  to  enforce  repayment  of  his  money  as  against 
the  firm.  To  render  the  firm  liable  in  such  case,  the  firm  itself 
must  be  shown  to  have  been  implicated  in  the  breach  of  trust; 
and  this  cannot  be  unless  all  the  partners  either  knew  whence  the 
money  came,  or  knew  that  it  did  not  belong  to  the  partner  making 
use  of  It." 

As  supporting  this  rule,  see  Ex  parte  Apsey,  3  Bro.  C.  C.  2G5; 
Willett  V.  Stringer,  17  Abb.  Pr.  152;  Tallmadge  v.  Penoyer,  35  Barb. 
120;  Logan  v.  Bond,  13  Ga.  192;  Edwards  v.  Parker,  88  Ala.  356; 
Gilruth  V.  Decell,  72  Miss.  232.  Compare  Harper  v.  Lamping,  33 
Cal.  641;  Jaques  v.  Marquaud,  6  Cow.  497. 

"But  if  the  other  partners  have  knowledge  of  such  misuse  of  trust 
money,  and  know  that  such  money  is  being  employed  in  the  part- 
nership business  for  common  benefit,  they  will  all  be  bound  for 
the  money  so  employed,  and  be  made  answerable  for  the  breach 
of  trust  committed  by  their  copartner,  with  their  acquiescence"': 
Englar  v.  Offutt,  70  Md.  78;  14  Am.  St.  Rep.  332;  Trull  v.  Trull.  13 
Allen,  407;  Wharton  v.  Clements,  3  Del.  Ch.  209;  Price  v.  Mulford, 
36  Hun.  247;  Hutchinson  v.  Smith,  7  Paige,  26;  Guillou  v.  Peterson, 
89  Pa.  St.  163;  Davis  v.  Gelhaus,  44  Ohio  St.  69;  Stoddard  v.  Smith, 
11  Ohio  St.  581;  In  re  Jordan,  2  Fed.  Rep.  310;  Cunningham  v. 
Woodbridge,  76  Ga.  302;  Ryan  v.  Morrill,  83  Ky.  352;  Travis  v. 
Milne,  9  Hare,  141;  Hollemback  v.  More,  12  Jones  &  S.  107,  114; 
Jaques  v.  Marquand,  6  Cow.  497;  Houser  v,  Riley,  45  Ga.  126;  In 
re  Ketchum,  1  Fed.  Rep.  815.  Contra,  Evans  v.  Biddleman,  3  Cal. 
435,  holding  that  an  unauthorized  loan,  by  a  partner,  of  a  third  per- 
son's money,  to  the  firm  can  only  be  regarded  as  an  advance  by 
one  partner  to  the  partnership  concern,  for  which  the  partners  are 
liable  to  him,  and  that  the  wrongdoing  partner  alone  is  answerable 
to  such  third  person.  It  has  also  been  held  in  England  that  those 
partners  only  who  are  cognizant  of  the  misapplication  of  the  trust 
fund  are  chargeable:  Vyse  v.  Foster,  L.  R.  7  H.  L.  App.  Cas.  318, 
335.  The  ground  of  liability  in  such"  cases,  when  incurred,  is 
joint  and  several:  Liquidation  etc.  Assn.  v.  Coleman,  L.  R.  6  H.  L. 
App.  Cas.  189,  203;  Brydges  v.  Branflll,  12  Sim.  369;  In  re  Jordan, 
2  Fed.  Rep.  319.  The  misuse  of  a  trust  fund  before  one  is  admitted 
into  a  firm  does  not  make  him  answerable:  Twyford  v.  Traile,  7 
Sim.  92;  but  if  a  partner  misuses  trust  funds  without  the  knowl- 
edge of  his  copartners,  and  he  subsequently  gives  a  firm  note  for 
the  amount,  with  their  knowledge,  the  firm  must  pay  it,  particularly 
where  It  received  the  benefit:  Palmer  v.  Scott,  68  Ala.  380;  Richard- 
son V.  French,  4  Met.  577.  After  the  dissolution  of  a  partnership 
one  nionilier  of  the  firm  Is  not  answerable  for  the  misuse  of  a  third 
person's  money  by  his  copartner,  when  he  himself  has  derived  no 
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advantage  from  Its  use,  nor  ratified  the  act  of  his  partner  In  using 
It:  Dunlap  v.  Limes,  49  Iowa,  177.  Compare  Edwards  v.  Parker, 
88  Ala.  356.  One  partner's  use  of  a  trust  fund  In  paying  his  share 
of  the  capital  of  the  partnership,  without  participation  or  knowl« 
edge  of  his  copartner,  does  not  create  a  trust  on  the  firm  assets 
in  favor  of  the  cestui  que  trust,  for  the  guilty  partner's  knowledge 
m  such  a  case  Is  not  the  knowledge  of  the  firm:  Gilruth  v.  Dccell, 
72  Miss.  232.  If  an  administrator,  who  Is  a  member  of  a  firm,  uses 
the  funds  of  the  estate  in  the  firm  business,  with  the  knowledge  of 
his  copartners,  the  firm  and  its  members  are  jointly  and  severally 
liable  for  such  funds:  In  re  Jordan,  2  Fed.  Rep.  319.  Compare  Travis 
▼.  Milne,  9  Hare,  141.  So  if  a  firm  borrows  money  of  a  recusant 
trustee,  who  is  a  member  thereof,  it  is  answerable  for  such  trust 
fund:  Ryan  v.  Morrill,  83  Ky.  352. 

Fraud  and  Misrepresentation.— It  Is  thoroughly  settled  that  a  part- 
nership is  bound  for  a  fraud  or  deceit  committed  by  one  partner 
In  the  course  of  the  transactions  and  business  of  the  firm,  even 
•when  the  other  partners  have  not  the  slightest  connection  with. 
or  knowledge  of,  or  participation  in  such  fraud  or  deceit:  Chester 
V.  Dickerson,  54  N.  Y.  1;  13  Am.  Rep.  550;  Wolf  v.  Mills,  5G  111. 
3G0;  Wllson-Obear  Grocery  Co.  v.  Cole,  26  Mo.  ApR,  5;  Morehouse 
V.  Northrup,  33  Conn,  380;  89  Am.  Dec.  211;  Locke  v.  Stearns,  1 
Met.  5G0;  35  Am.  Dec.  382;  Moorehead  v.  Gllmore,  77  Pa.  St.  118;  18 
Am.  Rep.  435;  Randall  v.  Knevals,  27  N.  Y.  App.  Div.  14G.  154; 
Guillou  V.  Peterson,  89  Pa.  St.  163;  Durant  v.  Rogei-s,  87  111.  508; 
Kilgore  v.  Bruce,  1G6  Mass.  130,  140;  Brydges  v.  Braufill,  12  Sim. 
369;  note  to  Pierce  v.  Jackson,  6  Mass.  242,  245;  Hammond  v.  How- 
ard, 11  U.  C.  C.  P.  261;  Blair  v.  Bromley,  5  Hare,  541;  Wallace 
V.  James,  5  Grant  U.  C.  163;  Manufacturers'  etc.  Bank  v.  Gore. 
15  Mass.  75;  8  Am.  Dec.  83;  Boardman  v.  Gore,  15  Mass.  331;  and 
receive  no  benefit  therefrom:  Hawkins  v,  Appleby,  2  Sand.  421; 
Blair  v,  Bromley,  2  Phill.  Ch.  354.  Particularly  is  this  true  where 
the  other  partners  have  knowledge  of  the  fraud  and  share  in  Its 
fruits:  Jacobs  v.  Shorey,  48  N.  H.  100;  97  Am,  Dec.  586;  Durst  v. 
Burton,  47  N.  Y.  167;  7  Am.  Rep.  428;  Sherman  v.  Smith,  42  How. 
Pr.  198;  Davis  v.  Gelhaus,  44  Ohio  St.  69;  Castle  v.  BuUard,  23 
How.  172,  189;  St.  Aubyn  v.  Smart,  L.  R,  3  Ch.  App.  646:  Stock- 
well  v.  United  States,  13  Wall.  531;  and  the  statute  of  frauds  pre- 
sents no  obstacle  to  relief:  Chester  v.  Dickerson,  54  N.  Y.  1;  13 
Am.  Rep.  550.  Thus  the  acts  of  one  partner  in  effecting  a  fraud- 
ulent purchase  of  lands  at  a  sherifiTs  sale  is  binding  on  all  the 
partners:  Blight  v.  Tobin,  7  T.  B.  Mon.  612;  18  Am.  Dec. 
219.  So  a  partner  Is  answerable  for.  money  procured  by  his  co- 
partner from  a  bank  on  a  forged  indorsement,  and  placed  to  the 
credit  of  the  firm:  Manufacturers'  Bank  v.  Gore,  15  Mass.  75;  8 
Am.  Dec.  83.  And  if  a  firm  is  indebted,  and  one  member  of  It 
enters  into  a  collusive  and  fraudulent  scheme  with  a  third  person 
to  defraud  the  other  partner  and  the  creditor,  by  having  delivered 
to  such  third  person  goods  which  it  was  arranged  should  be  man- 
ufactured by  the  firm,  shipped  to  the  creditor,  and  sold  in  satis- 
faction of  Its  debt,  the  defrauded  partner  may  maintain  an  action 
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for  the  creditor's  use,  against  such  third  person,  for  the  goods  tlms 
converted,  or  their  value:  Poe  v.  Ellis,  99  Ga.  235.  A  firm  is  also 
answerable  for  an  act  prohibited  by  lavp,  committed  by  one  of  its 
members  in  the  course  of  the  partnership  business,  although  the 
other  partners  had  no  knowledge  of  it,  as  where  he  made  a  contract 
with  another,  in  the  course  of  the  firm  business,  and  in  its  name, 
for  trading  for  a  commission  on  the  board  of  trade,  which  was 
illegal,  as  relating  to  option  or  gaming  contracts:  Teuney  v.  Foote, 
95  111.  99. 

If  goods  are  fraudulently  obtained  for  the  firm  by  one  part- 
ner, and  by  him  fraudulently  disposed  of,  the  other  members  are 
jointly  liable  for  the  fraud:  Banner  v.  Schlessinger,  109  Mich.  2G2. 
A  partner  who  receives  and  participates  in  the  use  or  sale  of  goods 
obtained  by  the  fraud  of  a  copartner  will  be  held  to  have  adopted 
the  fraudulent  act,  and  will  be  placed  in  the  same  situation  in 
reference  to  the  rights  of  vendors  of  the  goods,  as  if  he  had  directed 
his  copartner  to  procure  them,  or  had  originally  concurred  with  liim 
in  the  transaction:  Jacobs  v.  Shorey,  48  N.  H.  100;  97  Am.  Dec. 
586.  But  in  Sherwood  v.  Marwick,  5  Me.  295,  it  is  held  that  one 
partner  cannot  render  another  liable  for  his  fraud,  without  an 
actual  participation.  One  partner  cannot  maintain  trespass  against 
a  purchaser  from  his  copartner  of  all  the  partnership  goods,  though 
the  sale  was  made  in  fraud  of  his  rights:  Wells  v.  Mitchell,  1  Ired. 
484;  35  Am.   Dec.  757. 

And  this  rule,  making  a  partner  liable  for  the  fraud  of  his  copart- 
nei',  applies  to  false  or  fraudulent  representations,  by  one  partnei-, 
in  the  couree  of  the  partnership  business  and  transactions.  They 
will  bind  the  firm  and  create  a  liability  coextensive  therewith,  for 
each  partner  is  the  agent  and  representative  of  the  firm  with  refer- 
ence to  all  busilness  within  the  scope  of  the  partnership.  .  The  rule  Is 
thus  8tate<l  by  the  supreme  court  of  the  United  States:  "If,  in  the 
conduct  of  the  partnership  business,  and  with  refei'ence  thea*eto, 
one  partner  makes  false  oa*  fraudulent  misrepresientations  of  fact 
to  the  injury  of  Innocent  persons  who  deal  witli  him  as  represent- 
ing the  firm,  and  without  notice  of  any  limitations  upon  his  genca-al 
authority,  his  partners  cannot  escape  pecuniary  responsibility  tTiere- 
for  upon  the  ground  that  such  misrepresentations  were  made  with- 
out their  knowledge.  This  Is  especially  so  when,  as  in  the  case 
before  us,  the  partners,  who  wo-re  not  themselves  gu<lty  of  wrong, 
received  and  appropriated  the  fruits  of  the  fi-audiiient  conduct  of 
their  associate  in  business":  Strang  v.  Dradner,  114  U.  S.  55G.  5<)1; 
affirming  Bradner  v.  Strang,  89  N.  Y.  300.  Tlie  following  author- 
ities also  support  this  rule:  Peckham  Iron  Co.  v.  Harper,  41  Olilo 
St.  100;  Patten  v.  Guraey,  17  Mass.  182;  9  Am.  Dec.  141;  Morgan  v. 
Skidmore,  55  Barb.  »«;  Sweet  v.  Bradley,  24  Barb.  549;  Blair  v. 
Bromley.  2  Phlll.  Ch.  3u4;  Rnpp  v.  T^alham,  2  Barn.  &  Aid.  795. 

Thus,  if  one  partner,  while  acting  for  the  firm,  makes  an  exchange 
of  lands  by  means  of  false  reriresentatlons,  his  coi)artners  arc  au- 
8wcn\ible  for  the  fmnd,  though  they  took  no  part  in  the  Irawjaction 
and  wore  Ignorant  o'f  the  fraud:  Stanhope  v.  Swafford.  80  Iowa.  45. 
Brery  partner  Is  answerable  for  the  fraudulent  repreeentatloms  of 
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every  other  member  of  his  firm  made  In  the  sale  of  partneirshlp 
I'Toperty  as  a  means  of  effecting  such  sale:  Brmidage  v.  Mellon>  5 
N.  Dak.  72.  So,  If  one  of  a  firm  of  warehousemen  falsely  represents 
to  a  person  who  advances- money  on  the  faith  of  such  representation 
that  he  has  on  stmage  with  the  firm  a  cei-tain  quantity  of  grain, 
tlie  innocent  pai'tners  are  bound  by  such  representation,  and  by  the 
firm  receipts,  given  by  the  former  for  such  money,  and  liable  there- 
for, upon  the  ground  that  if  an  agent  or  partner  makes  a  representa- 
tion of  a  fact  outside  the  terms  of  his  power,  and  which,  fix)m  its 
nature,  rests  peculiarly  within  his  knowledge,  upon  the  faith  of 
which  another  acts,  the  principal  or  firm  is  precluded  from  contro- 
verting the  fact  so  alleged:  Griswold  v.  Haven,  25  N.  Y.  595;  82  Am. 
Dec.  380.  The  members  of  a  firm  are  answerable  for  a  false  war- 
ranty made  by  one  of  such  members,  in  a  sale  of  pai'tnership  prop- 
erty, within  the  scope  of  his  authority:  Moa-ehouse  v.  Northup,  33 
Conn-  380;  89  Am.  Dec.  211.  And  whei'e  the  membeis  of  a  firm, 
under  their  firm  name,  organize  a  corporation,  each  partner  Is  an- 
swea-able  for  the  misrepresentations  and  concealments  of  the  others 
committed  while  engaged  in  promoting  the  enterprise:  Walkeir  v. 
Anglo-American  etc.  Trust  Co.,  72  Hun,  334.  In  Stewart  v.  Levy,  36 
Cal.  159,  165,  It  is  said:  "All  the  partners  will  be  bound  by  the  fraud 
of  one  of  the  partners  in  contracts  relating  to  the  partnership  made 
with  innocent  thii-d  pailies.  That  is  to  say,  all  are  responsible  for 
the  injury  occasioned  by  the  fraud,  and  are  Hable  to  an  action 
brought  upon  the  contract,  or  for  the  recovea-y  of  the  property  fraud- 
ulently obtained,  whether  they  were  cognizant  of  the  fraud  or  not. 
The  rule  is  the  same  as  It  is  in  respect  to  the  responsibility  of  the 
principal  for  the  fraud  of  his  agent,  while  acting  within  the  scope  of 
his  authority;  and.  Indeed,  a  partnesr  becomes  liable  for  the  fi-aud 
of  his  copartner,  because  of  the  relation  each  bears  to  the  other 
of  ageat  in  the  partnership  business.  But  such  respon&ibiliity  Is 
essentially  diflfeaent  from  a  liability  to  a  judgment  foi-  fraud,  upooi 
an  Issue  joined  as  In  tMs  case.  The  fraud  upoo  which  the  judgment 
proceeds  Is  actual.  Intentional  fraud,  and  implies  moral  turpitude. 
It  needs  no  argument  to  prove  that  ome  p<artner  cannot  be  adjudged 
to  be  guilty  of  a  fraud  of  that  character,  committed  without  his 
knowledge  or  assent,  and  which  he  neither  assents  to  nor  ratifies 
by  adopting  the  act  of  his  copartner,  with  knowledge  of  his  fraud." 
But  that  one  partner  is  liable  to  arrest  for  the  fi*aud  of  his  copai-tner 
tn  contracting  a  debt,  see  To\\Tisend  v.  Bogart,  11  Abb.  Pr.  35«5; 
Sherman  v.  Smith,  42  How.  Pr.  198.  Contra,  McNeely  v.  Haynes, 
76  N.  C.  122. 

On  the  other  hand.  It  is  a  principle  of  the  law  of  agency  tha.t  if  an 
agent  commits  an  independent  fraud  for  his  own  benefit,  he  ceases 
to  act  as  an  agent  for  his  principal,  and,  as  it  Is  essential  to  the 
very  existence  or  possibility  of  the  fraud  that  he  should  couiceal 
the  real  facts  from  the  latter,  the  ordinary  presumption  of  a  com- 
munication between  them  fails.  To  the  contrary,  the  presumption 
is  that  no  communication  was  made,  and  consequently  the  prin- 
cipal Is  net  affected  with  constnietive  notice:  Bienenstok  v.  Araral- 
dowo,  155  N.  Y.  47,  60,  per  Gray,  J.    Hence,  as  the  principle  of 
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agency  applies  to  copartners,  it  Is  only  when  it  can  be  seen  that 
a  partner  is,  in  fact,  acting  as  an  agent  for  copartners  that  he  binds 
them.  In  Bienenstok  v.  Ammidown,  155  N.  Y.  47,  Ammidown,  the 
president  of  an  insolvent  manufacturing  company,  was  a  member 
of  a  firm  of  commission  merchants.  Ihe  manufacturing  company 
was  indebted  to  his  firm  for  advances  on  goods  consigned  for  sale. 
Ammi'iown  obtained  a  loan  from  a  banlJ  for  the  manufacturing  com- 
pany, upon  the  pledge,  tlu-ough  wai-ehouse  receipts,  of  unmanufac- 
tured material,  which  had  been  fraudulently  obtained  by  the  com- 
pany from  the  vendors,  and  deposited  the  piroceeds  to  the  credit  of 
the  manufacturing  company  with  his  firm.  The  firm  had  no  interest 
in  or  liability  for  the  deposit  other  than  to  pay  it  out  to  the  eoai- 
jieLay  when  drawn  upon,  but  Ammidown  did  have  proprietary  inter- 
ests in  the  manufacturing  company  to  the  extent  of  owning  alxmt 
ninety  per  cent  of  Its  capital  stock.  The  deposit  was  soon  drawn, 
(mt  by  the  manufacturing  company,  and  the  vendors  of  the  pledged 
property  brought  an  action  to  recover  the  piroceeds  thereof  from 
the  firm.  Under  these  circumstances.  It  was  considered  that  Amml- 
down's  sltuatiooi  was  one  so  personal  in  Its  nature  as  to  remove 
every  support  from  the  proposition  that  he  was  at  any  time  acting 
within  the  scope  of  his  agency  as  a  member  of  the  firm.  It  was, 
theiefore,  held  that  In  the  whole  transact  Ion  preceding  aad  including 
the  deposit  with  his  firm  he  acted  as  the  agent  of  the  manufacturings 
company  and  for  his  own  personal  benefit  as  a  stockholder  therein, 
and  not  as  the  agent  of  his  firm;  and  that  his  knowledge  of  the 
fraud,  so  acquii'ed,  was  not  Imputable  to  his  copartner,  and  did  not 
make  the  latter  answerable  to  the  company's  vendors:  Bienenstok 
V.  Ammidown,  155  N.  Y.  47,  60,  reversing  the  same  case,  31  Abb. 
N.  C.  400. 

Other  cases  hold  that  if  a  partTier  commits  a  fraud,  not  as  a 
partner,  but  as  an  Individual,  In  respect  to  a  matter  foreign  to  the 
business  of  the  partnership,  the  other  partners  are  not  answerable: 
Schwabacker  v.  Riddle,  84  111.  517;  Gray  v.  Cropper,  1  Allen.  3.S7: 
Loft  us  V.  Ivy,  14  Tex.  Civ.  App.  701;  Alexander  v.  State,  56  Ga.  478; 
Andrews  v.  De  Forest,  22  N.  Y.  App.  Div.  132.  Thus,  a  firm  Is  not 
answerable  for  money  fi'audulently  obtained  from  the  state  by  one 
of  its  members.  In  a  matter  having  no  commectlon  with  the  ordinary 
business  of  the  partnership,  and  from  which  It  receives  no  benefit: 
Alexander  v.  State,  CO  Ga  478.  A  settlement  between  a  partnership 
debtor  and  one  of  the  firm,  made  collusively  in  fraud  of  the  other 
partners.  Is  not  binding  on  the  firm  whether  or  not  such  partner 
had  authority  to  collect  the  debt:  Ix)ftus  v.  Ivy,  14  Tex.  Ov.  App. 
701.  A  fraud  committed  by  a  partner  while  acting  on  his  own  sep- 
arate account  Is  not  Imputable  to  the  firm,  although,  had  he  not 
been  connected  with  the  firm,  he  would  not  have  been  In  a  posi- 
tion to  commit  the  fraud:  Andrews  v.  De  Forest,  22  N.  Y.  App.  Div. 
132,  138,  holding  that  a  firm  of  attorneys  at  law  is  not  answernblo 
for  the  acts  of  one  member  of  the  firm  who  Is  the  attorney  In  fact 
of  a  clien-t.  So,  if  one  member  of  a  firm  prevails  upon  a  third 
person,  by  fraudulent  repreeentatlona,  to  buy  the  Interest  of  his 
copartners  In  the  business,  those  who  sell  are  not  answerable  for 
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«ich  fraadulent  repreeeatatlons,  unless  they  Insllgat'ecl  or  approve 
them,  or  the  guilty  partuer  acted  as  their  agent  in  malting  the  sale, 
as  the  mere  fact  of  their  relation  as  partners  does  not  malce  them 
liable:  Schwabaclier  v.  Riddle,  84  IlL  517. 

Crimea— Criminal  Liability.— As  a  genea'al  rule,  one  partner  Is  not 
liable  for  the  willful  toat  of  a  copaitner,  and  acts  or  omissions  Iq 
the  course  of  the  partnership,  trade,  or  business.  In  violation  of  law, 
will  implicate  those  only  who  are  guilty  of  them,  for  tlie  willful 
tort  of  one  partner  is  not,  by  virtue  of  the  partnership  alome.  Im- 
putable to  the  firm:  Rosenkrans  v.  Barker,  115  111.  331;  56  Am.  Riep. 
169;  Titcomb  v.  James,  57  111.  App.  296,  308. 

But  one  partner  Is  sometimes  made,  by  statute,  criminally  an- 
swerable for  the  acts  of  another,  in  some  instances,  as  for  the 
illegal  sale  of  intoxicating  liquors,  though  he  was  not  present,  and 
did  not  consent  to  his  partner's  violation  of  law:  Whitton  v.  State, 
37  Miss.  379;  or  the  issuing  of  "change  bills,"  to  circulate  as  money, 
ill  contiavention  of  law:  Barnett  v.  State,  54  Ala,  579.  In  the  ab- 
sence of  statute,  however,  the  willful  tort  of  one  partner,  not  com- 
mitted In  the  course  of  the  partnei-ship,  or  for  the  purpose  of  trans- 
acting Its  business,  is  not  Imputable  to  the  firm:  Marks  v.  Hastings, 
101  Ala.  165,  175.  In  other  words,  a  partner  is  not,  as  a  general 
rule,  criminally  answerable  for  the  acts  of  his  associate,  done  with- 
out his  knowledge  or  consent:  Wliitton  v.  State,  37  Miss.  379.  For 
example.  If  one  member  of  a  firm  makes  a  wanton  and  willful  as- 
sault upon  a  woman,  he  is  neither  prosecuting  the  bu.'siaess  of  the 
firm  nor  acting  in  the  interest  of  his  copartner,  and  the  latter  Is 
not,  therefore,  liable  for  his  act:  Titcomb  v.  James,  57  111.  App.  21KJ. 
So  if  one  member  of  a  firm,  without  the  knowledge  or  consent  of  his 
copartner,  maliciously  procures  the  arrest  and  imprisonment  of  a 
debtor  of  the  firm,  and  such  act  fails  to  be  of  any  beaiefit  to  it,  the 
nonpartlcipating  partner,  who  derives  no  benefit  from  the  unlawful 
act,  is  not  answerable  for  such  arrest  and  imprisonment:  Rosen- 
krans  v.  Barker,  115  111.  331;  56  Am.  Rep.  160.  And  if  one  member 
of  a  firm  unlawfully  sells  ardent  spirits,  in  the  absence  of  his  co- 
partner and  without  his  knowledge,  the  latter  is  not  ci-iminally 
answerable:  Acree  v.  Commonwealth,  13  Busi,  353.  A  penalty  that 
an  attorney,  who  fails  to  pay  over  money  collected  shall  be  stincken 
from  the  rolls  does  not  apply  to  a  member  of  a  law  firm  who  did 
not  participate  In  the  recedpt  or  wrongful  appropriation  of  tlie 
money.  It  can  be  applicable  only  to  the  party  derelict  in  duty  and 
personally  guilty  of  the  wrong:  Porter  v.  Vance,  14  Lea,  629. 

If,  however,  one  partner  commlls  an  infraction  of  the  law,  and  the 
circumstances  are  such  as  to  Indicat3e  an  unlawful  trade  and  .cruilty 
knowledge  on  the  part  of  other  members  of  the  firm,  they  may  all  be 
held  criminally  as  well  as  civilly  liable:  State  v.  Blerman,  1  Strob. 
256;  Stockwell  v.  United  States.  13  Wall.  531;  Bamett  v.  State,  54 
Ala.  579;  State  v.  Neal,  27  N.  H.  131:  United  States  v.  Thomasson,  4 
Biss.  99;  and  a  firm  cannot  recover  for  contraband  goods  sold 
by  one  of  Its  members:  Biggs  v.  Lawrence,  3  Term  Rep.  454.  In 
Alabama,  the  members  of  a  firm,  as  partners,  may  be  jointly 
found  guilty,  and  fined  jointly,  if  they  act  in  that  capacity:  Lem- 


Nov.  1896.]        Lebeck  v.  Fort  Payne  Bank.  5i 

ons  V.  State,  50  Ala.  130,  133.  So  two  persons  composing  a  part- 
nership may  be  jointly  indicted  in  the  federal  courts,  for  a  false 
return,  as  to  the  assessor  of  internal  revenue:  United  States 
V.  McGinnis,  1  Abb.  (U.  S.)  120.  But  in  Texas  it  is  hela  that 
there  can  be  no  partnership  in  crime,  and  that  a  joint  verdict  against 
a  partnersliip  is  erronieous:  Allen  v.  State,  34  Tex.  280.  Im  that 
state,  a  portneirship  cannot  be  indicted  by  it^  firm  name.  The  in- 
dictment should  be  against  the  membei's  as  individuals:  Peterson 
V.  State,  32  Tex.  477.  All  members  of  a  partuei-ship  are  not  liable 
to  be  puniished  with  vindictive  damages  for  the  wanton  acts  ot 
one  partner,  although  done  in  the  prosecutLon  ot  tbie  firm  business: 
Titcomb  T.  James,  57  HL  App.  296. 
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CORPORATIONS— SALE  OF  PROPERTY— RIGHTS  OP 
BONA  FIDE  PURCHASERS  OF  BONDS  RECEIVED  IN  PAY- 
MENT, AFTER  ANNULMENT  OF  CONVEYANCE  AS  FRAUD- 
ULENT.—If  a  coa-poration  transfers  all  of  its  property,  by  deed, 
to  another  corporation,  taking  in  payment  bonds  payable  to  the 
holdei",  and,  witliout  providing  for  its  dibts,  divides  the  bonds  among 
Its  stockholders,  a  bona  fide  purchaser  of  such  bonds  is  emiiik-a 
to  protection,  as  such,  against  a  creditor  of  tlie  grantor,  who  causes 
the  conveyance  to  be  set  aside  as  fraudulent,  and  is  entitled  to  a 
foreclosure  of  a  deed  of  ti-ust  to  the  property  conveyed,  given  by 
the  grantee  to  secure  such  bonds,  uuaCCocted,  so  far  as  his  riglits  are 
concerned,  by  the  decree  annulling  the  conveyance  and  a  sale  there- 
under. 

CORPORATIONS— SALE  OF  PROPERTY— BONA  FIDi. 
PURCHASER  OF  BONDS  RECEIVED  IN  PAYMENT— WHO  TS. 
If  a  corporation  transfers  all  of  its  property  by  deed  to  another 
oorpoi-atlon,  taking  in  payment  negotiable  bonds  secured  by  a  traat 
deed  to  the  property  conveyed,  and,  without  providing  for  its  debts, 
divides  the  bonds  among  its  stocklioldeii-s,  a  person  who  buys  some 
of  the  bonds  from  one  of  the  stockholders,  without  knowledge  tha.t 
he  Is  a  stockliolder,  or  of  any  facts  pertaining  to  the  transactions, 
exc-ept  what  Is  discJosed  by  the  bonds,  and  muniments,  which  show 
a  cleetr  title  to  the  property  conveyed  by  the  ti-us*  deed,  is  a  bona 
fide  purchaser. 

TRUSTS— CESTUI  QUE  TRUST  IS  NOT  BOUND  UNLESS 
HE  IS  A  PARTY.— Except  In  cases  where  a  trustee  Is  empowered 
to  represent  the  beneficial  Intorests,  or  where  the  Interested  parties 
•are  so  numerous  that  it  is  impracticable  to  bring  them  all  in,  a 
cestui  que  trust  Is  not  bound  by  any  proceeding  in  equity  to  whidi 
!ie  is  not  a  party,  although  the  trustee  !s  a  party.  It  Is  otharwiso 
tn  a  court  of  law. 

PLEADING  —  EQUITY  — MULTIFARIOUSNESS-REIPUG- 
NANCY.— A  bill  In  equity  is  not  multifarious  or  repugn«nt  because 
It  prays  that  a  former  decree,  annulling  a  conveyance  as  fraud- 
ulent, be  reviewed  and  ooiTectetl  for  the  reason  that  the  com.i>lalnr 
ant  was  not  a  party  to  the  suit,  or,  if  that  is  not  the  appropriate 
relief,  to  have  such  foa*mer  decree  Impeaclied  for  framl  on  the  part 
of  the  complainant's  trustee,  who  was  a  party  to  the  suit 

Bill  in  equity  for  review,  or  to  .set  a.side  a  decree  for  fraud. 
The  cause  was  Bubmitted  upon  demurreiB  and  a  motion  tx)  di»- 
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miss  the  bill  for  the  want  of  equity.  Most  of  the  grounds  of  de- 
murrer and  the  motion  were  sustained,  and  the  bill  was  dis- 
missed.    The  complainant  appealed. 

Mount]  oj  &  Tomlinson,  for  the  appellant. 

L.  L,  Cochran  and  Davis  &  Haralson,  for  the  appellees. 

**»  HEAD,  J.  On  March  20,  1889,  the  Alabama  Sanitarium 
was  incorporated  under  the  laws  of  Alabama.  C.  0.  Godfrey, 
A.  S.  Loventhal,  and  E.  W.  Godfrey  were  the  corporators.  Au- 
thorized capital  was  forty  thousand  dollars,  and  all  was  sub- 
scribed for  by  said  corporators.  C.  0.  Godfrey  was  elected  presi- 
dent. This  corporation  became  the  owner  of  a  block  of  land 
in  Fort  Payne,  Alabama,  an  hotel  or  sanitarium  building  located 
thereon,  and  all  the  furnishings  in  the  building,  which  consti- 
tuted all  of  its  property. 

On  June  24,  1890,  said  C.  0.  Godfrey  and  eight  others  were 
likewise  incorporated  under  the  name  of  **Foirt  Payne  Educa- 
tional Association." 

On  January  23,  1891,  the  sanitarium  sold  and  conveyed  by 
deed  all  its  said  real  property  to  the  educational  association,  for 
the  recited  consideration  of  twenty-five  thousand  dollars,  cash; 
and  on  January  27,  1891,  the  educational  association  executed 
to  the  First  National  Bank  ^'^^  of  Fort  Payne,  as  trustee,  a 
deed  of  trust  to  said  property,  to  secure  an  issue  of  three  hun- 
dred bonds  of  the  educational  association,  numbered  from  1 
to  300,  inclusive,  each  for  one  hundred  dollars,  maturing  Sep- 
tember 1,  1895,  interest  six  per  cent  per  annum,  payable  semi- 
annually. The  deed  of  trust  recited  that  the  bonds  and  pro- 
ceeds of  their  sale  were  to  be  devoted  "solely  to  the  payment  for 
the  academy  building  and  the  needs  and  purposes  of  the 
school.**  The  deed  is  nowhere  set  out  in  the  record,  and  we 
have  no  information  of  its  contents  other  than  as  above  stated. 
It  is  inferable  that  it  authorized  the  trustee  to  sell  on  default 
in  payment  of  the  bonds.  Afterward,  the  First  National  Bank 
resigned  as  trustee,  and  E.  W.  Godfrey  was  appointed  its  suc- 
cessor, and  he,  in  the  fall  of  1892,  advertised  the  property  to  be 
sold  on  October  4,  1892,  in  default  of  payment  of  interest  on 
the  bonds. 

On  September  28,  1892,  the  Fort  Payne  Bank,  as  an  alleged 
creditor  of  the  Alabama  Sanitarium,  filed  its  bill  in  the  chan- 
cery court  of  DeKalb  county,  against  the  sanitarium,  the  edu- 
eational  aasociation^  Godfrey  as  trustee,  and  divers  others  alleged 
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to  be  holders  of  the  bonds,  to  set  aside  the  said  sale  by  the 
sanitarium  to  the  edaeational  association  as  fraudulent,  and  to 
subject  the  property  to  the  payment  of  complainant's  debt;  and 
such  proceedings  were  therein  had  that,  on  November  14,  1894, 
the  complainant  obtained  a  decree  granting  the  relief  prayed. 
The  property  was  condemned  to  sale,  and  sold  by  the  register 
for  the  satisfaction  of  the  complainant's  demand — the  threat- 
ened sale  by  the  trustee  having  been  enjoined. 

On  July  24,  1895,  the  complainant  in  the  present  cause,  Lou 
Lebeck,  filed  this  bill  against  the  Fort  Payne  Bank,  the  sani- 
tarium, the  educational  association  and  Godfrey,  the  trustee,  al- 
leging tliat  in  the  spring  of  1891,  he  became  the  purchaser  from 
A.  S.  Loventhal  for  value,  without  notice  of  any  infirmity,  either 
in  the  bonds,  or  the  conveyance  of  property  to  the  educational 
association,  of  sixty  of  said  trust  bonds,  paying  therefor  six 
thousand  dollars.     The  bonds  were  payable  to  holder,  and  then 
had  several  years  to  run  to  maturity.     They  recited  the  execu- 
tion of  said  trust  deed  for  their  security.     The  record  of  the 
former  suit  of  the  Fort  Payne  Bank,  above  referred  to,  was  made 
a  part  of  the  predfent  bill,  and  from  it,  it  appears  that  two  hun- 
dred and  fifty  of  the  three  hundred  bonds  when  issued  were  de- 
livered '*^^  to  the  sanitarium  and  by  it  distributed  to  its  stock- 
holders, one  of  whom  was  ^d  A.  S.  Loventhal,  leaving  the  Fort 
PajTie  Bank,  as  a  creditor,  unprovided  for;  and  it  was  in  this 
way  that  Loventhal  became  possessed  of  the  sixty  bonds  he  sold 
to  Lebeck,  the  present  complainant.     But  Lebeck  alleges  in  his 
bill  that  he  had  no  notice  of  how  Loventhal  acquired  the  bonds 
and  supposed  he  had  purchased  the  same  from  the  educational 
association  that  issued  them,  and  had  no  notice  that  the  Fort 
Payne  Bank  was  a  creditor  otf  the  sanitarium,  or  that  it  owed 
any  debts  to  anyone.     He  was  not  made  a  party  to  the  former 
suit,  and  alleges  that  he  resided  in  Nashville,  Tennessee,  and 
had  no  notice  of  the  suit.     The  bill  complains  that  the  former 
decree  is  erroneous  on  its  face,  in  that  it  fails  to  decree  relief 
to  complainant  therein,  subject  to  the  rights  of  any  and  all  bona 
fide  holders  of  said  bonds,  without  notice,  et  cetera,  who  were 
not  before  the  court;  and  with  this  view  prays,  if    the    court 
should  deem  it  a  proper  measure  of  relief,  that  said  decree  be 
reviewed  and  corrected  and  the  rights  of  the  present  complain- 
ant as  a  bona  fide  holder  of  said  bonds  be  protected,  et  cetera, 
and  if  this  be  not  the  appropriate  relief,  that  the  register's  sale 
be  set  aside  and  complainant's  lien  upon  the  property  be  en- 
forced, and  for  general  relief. 


64  Lebbck  v.  Fort  Payne  Bank.         [Alabama, 

There  were  assigned  many  grounds  of  demurrer  to  the  bill. 
We  will  endeavor  to  state  the  principles  decisive  of  those 
grounds  to  which  we  deem  it  necessary  to  advert. 

The  bill  does  not  assail  the  character  of  the  Fort  Payne  Bank 
as  the  creditor  of  the  sanitarium  it  professed  to  be,  nor  does 
it  deny  the  alleged  fraudulent  character  of  the  sale  which  was 
set  aside.  It  is  impliedly  conceded  that,  subject  to  the  supposed 
erroneous  failure  to  provide  for  bona  fide  holders  of  the  bonds, 
the  said  Fort  Payne  Bank  was  entitled  to  the  relief  it  obtained, 
as  against  the  parties  to  its  bill,  who  could  not  defend  the  same 
as  bona  fide  holders  of  bonds.  So  the  inquiry  now  is,  whether 
Lebeck,  the  present  complainant,  is  entitled  to  protection  as  a 
bona  fide  holder;  and  this  involves  the  consideration  of  two 
questions:  1.  Whether  anything  appears  in  this  bill  which 
charges  him  with  notice  of  the  fraudulent  nature  of  the  dispo- 
sition of  its  property  by  the  sanitarium  to  the  educational  asso- 
ciation, at  the  time  he  purchased  his  bonds;  and  2.  Whether 
he  is  concluded  by  the  decree  in  the  former  suit. 

^'^  1.  The  sanitarium  had  a  right  to  sell  its  property,  hon- 
estly and  fairly,  to  the  educational  association,  as  we  had  occa- 
sion to  say  of  the  transaction  in  Fort  Payne  Bank  v.  Alabama 
Sanitarium,  103  Ala.  358.  So  far  as  appeared,  the  sale  was 
made  by  a  regular  conveyance  of  bargain  and  sale,  upon  a  cash 
consideration  of  twenty-five  thousand  dollars,  and  the  posses- 
sion of  the  property  transferred  to  the  purchaser.  The  educa- 
tional association,  for  the  expressed  purpose  of  raising  funds  to 
pay  for  its  academy  building  and  the  needs  and  purposes  of  ita 
school,  issued  its  negotiable  bonds  secured  by  the  trust  upon 
this  property.  These  bonds,  it  appears,  were  used,  in  kind,  in 
paying  the  sanitarium  the  purchase  money  of  the  property. 
The  sanitarium,  acting  as  though  it  had  no  creditor  unprovided 
for,  divided  the  bonds  among  its  stockholders,  A.  S.  Loventhal 
receiving  a  part  thereof.  The  complainant,  according  to  his 
bill,  knew  nothing  of  any  of  these  matters  except  what  the  bonds 
and  the  regular  chain  of  title  to  the  property  disclosed.  Both 
of  these,  apart  from  other  extrinsic  facts,  determined  the  bonds 
and  their  security  to  be  entirely  valid.  The  only  circumstances 
relied  on  to  charge  complainant  with  notice  is  the  fact  that  A.  S. 
Loventhal  was  one  of  the  corporators  of  the  sanitarium  and  an 
original  subscriber  to  its  stock,  and  that  complainant  purchased 
his  bonds  from  him;  from  which  it  is  argued  that  complainant 
ought  to  have  known  that  the  -Mnitarium  received  its  purchase 
money  in  bonds;  and,  in  fraud  of  its  creditors,  divided  them 
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among  its  Btockholdere.  To  say  nothing  of  the  principle  that 
the  rights  of  a  purchaser  of  negotiable  securities  ai-e  not  im- 
paired by  a  knowledge  of  facts  which  would  simply  put  a  per- 
son upon  inquiry  which  if  followed  up  would  lead  to  knowledge 
of  an  infirmity  in  the  securities,  so  clearly  stated  in  Spence  v. 
Mobile  etc.  Ey.  Co.,  79  Ala.  576,  this  contention  would  annul 
the  complainant's  purchase  of  the  bonds,  though  it  nowhere  ap- 
pears that  he  knew  any  fact  which  would  suggest  to  him  a  sus- 
picion that  Loventhal  was  even  a  stockholder  in  the  sanitarium, 
much  less  a  guilty  participant  in  a  fraudulent  division  of  the 
bonds  among  the  stockholders.  The  whole  case,  upon  this 
point,  is  that  Loventhal  was  found  in  possession  of  these  nego- 
tiable bonds,  payable  to  bearer,  reciting  that  they  were  secured 
by  a  trust  deed,  to  the  First  National  *^^  Bank  of  Fort  Payne, 
to  all  the  real  property  of  the  educational  association  located  in 
Fort  Payne,  and  the  complainant  purchased  and  paid  for  them  in 
open  market.  The  muniments  showed  a  clear  title  in  the  edu- 
cational association  to  the  property  conveyed  by  the  trust  deed, 
and  complainant  knew  no  fact  which  impaired  that  title.  Upon 
the  clearest  principles  of  law  and  equity,  he  was  a  bona  fide  pur- 
chaser without  notice,  entitled  to  protection  against  the  credit- 
ors of  the  sanitarium. 

2.  Is  he  concluded  by  the  decree  in  the  former  cause?  The 
trustee  of  the  property  was  a  party  to  that  decree,  and  this,  it 
is  insisted,  binds  the  complainant. 

In  a  court  of  law,  the  trustee  of  another  is  regarded  as  the 
owner  of  the  property.  He  is  there  the  representative  of  the 
cestui  que  trust.  The  latter  cannot  properly  be  a  party  to  a  pro- 
ceeding concerning  the  trust  estate  in  a  court  of  law.  If  there  is 
dereliction  on  the  part  of  the  trustee  in  his  representative  char- 
acter, calculated  to  injure  the  cestui  que  trust,  if  he  is  incom- 
petent to  properly  assert  and  defend  his  legal  rights  in  legal 
forums,  or  unfaithful  therein,  the  cestui  que  trust  may  apply  to 
equity  to  control  his  conduct  and  restrain  the  jurisdiction  of 
legal  tribunals,  to  the  end  of  his  full  and  complete  protection. 
Hence,  an  action  at  law  which  proceeds  to  judgment  against 
the  trustee,  unaffected  by  fraud,  accident,  or  mistake,  binds  the 
cestui  que  trust:  Frank  v.  Myers,  97  Ala.  437.  But  in  a  court 
of  equity  an  entirely  different  doctrine  obtains.  There  the 
cestui  que  trust  is  regarded  as  the  owner  of  the  property,  and  his 
own  representative  in  reference  thereto.  lie  is  there  separate 
and  distinct  from  the  trustee,  and,  in  a  sense,  the  adversary  of 
the  latter.    He  prosecutes  and  defends  his  own  interests,  and 
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Bhapee,  through  the  decrees  of  the  court,  the  conduct  of  the  trus- 
tee. Hence,  unless  there  be  sometliing  special  in  the  terms  of 
the  trust,  which  confers  upon  the  trustee  the  power  and  duty  to 
represent  in  courts  of  equity  the  beneficial  interests;  unless  a 
power  of  attorney,  so  to  speak,  is  conferred  upon  him  to  repre- 
sent those  interests,  in  those  forums,  a  decree  in  equity  affecting 
the  trust  estate,  rendered  against  the  trustee,  in  the  absence  of 
the  cestui  que  trust,  is  not  binding  upon  the  latter.  The  cestui 
que  trust  is  an  indispensable  party  to  such  proceedings,  and  he 
cannot  ^^'^  be  concluded  unless  he  is  made  a  party:  Collins  v, 
Lofftus,  10  Leigh,  5;  34  Am.  Dec.  719,  and  extended  note  at 
page  722,  citing  many  authorities. 

We,  of  course,  do  not  refer  to  that  class  of  cases  where  the  in- 
terested parties  are  so  numerous  that  it  is  impracticable  to  bring 
them  all  in,  and  in  which  a  class  of  persons  may  be  brought  in  to 
represent  others  of  similar  interests:  See  interesting  discussion 
of  this  subject  in  Campbell  v.  Railroad  Co.,  1  Wood,  368.  The 
record  in  the  suit  of  the  Fort  Payne  Bank  did  not  bring  the  case 
within  this  exception.  The  bill  professed  to  make  all  the  bond-  • 
holders  partis,  and  made  no  allegation,  either  directly  or  of 
facts  going  to  show  it,  that  it  was  impracticable  to  bring  them 
in.  The  case  was  unlike  Campbell  v.  Railroad  Co.,  1  Wood, 
368,  where  there  were  fifteen  hundred  railroad  mortgage  bonds, 
outstanding,  and  such  facts  shown  that  it  was  impossible  to 
make  all  the  holders  of  the  bonds  parties,  inducing  Judge  Brad- 
ley to  hold  that  the  trustee  in  the  bond  mortgage  was,  in  the  liti- 
gation and  decree  sought  afterw'^ard  to  be  set  aside,  the  represen- 
tative of  the  bondholders,  and  that  his  presence  before  the  court 
bound  them.  We  must  hold,  therefore,  that  the  complainant,  if 
the  facts  alleged  be  true,  is  not  bound  by  the  former  decree,  and 
is  entitled  to  foreclose  the  deed  of  trust  for  the  satisfaction  of  the 
bonds,  unaffected,  so  far  as  his  rights  are  concerned,  by  the 
former  decree  and  sale  thereunder.  The  bill  is  clearly  suffi- 
cient, as  an  original  bill,  for  this  purpose.  It  is  in  no  sense  mul- 
tifarious or  repugnant,  because  it  submits  to  the  court  whether 
relief  may  be  had  under  it  as  a  bill  of  review,  or  a  bill  to  im- 
peach the  decree  for  fraud  on  the  part  of  the  trustee  in  suffering 
the  decree,  of  which  the  bill  also  complains  as  a  ground  of  re- 
lief. Whether,  if  it  had  appeared,  as  the  speaking  demurrer 
filed  by  the  respondents  undertakes  to  suggest,  that  the  trustee 
was  authorized  to  represent  the  cestui  que  trust  in  courts  of 
equity,  the  bill  may  be  considered  sufficient  as  a  bill  of  review, 
or  a  bill  to  impeach  the  former  decree  for  fraud  or  unfaithful- 
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ness  on  the  part  of  the  trustee,  in  the  matter  of  the  defense  of  the 
former  suit,  which  should,  equitably,  be  visited  upon  the  Fort 
Payne  Bank,  we  need  not  now  determine.  We,  of  course,  cannot 
look  to  the  demurrer  referred  to,  to  ascertain  the  terms  of  the 
trust.  Whether  the  terras  of  the  trust  conferred  upon  the  trus- 
tee the  ^'^  power  and.  duty  to  represent,  in  equity,  such  inter- 
ests as  the  complainant  now  seeks  to  enforce,  and,  if  yea,  whether 
that  trust  was  personal  to  the  First  National  Bank — the  trustee 
named  in  the  deed — or  such  as  might  be  exercised  by  a  successor 
appointed  by  court,  are  questions  which  can  only  be  deter- 
mined safely  by  an  inspection  of  the  deed. 

The  chancellor  erred  in  sustaining  the  demurrers  to  the  bill 
and  dismissing  it  for  want  of  equity,  and  his  decree  in  that  be- 
half \vill  be  reversed,  and  a  decree  here  rendered  overruling  the 
demurrers,  and  motion  to  dismiss  for  want  of  equity,  and  re- 
manding the  cause  for  further  proceedings.  Eespondents  may 
answer  the  bill  within  thirty  days,  with  power  in  the  chancellor 
to  extend  the  time  on  sufficient  showing. 

Reversed,  rendered,  and  remanded. 

BONDS.— A  BONA  FIDE  PURCHASEH  of  a  negatlable  bond  ac- 
quires a  good  title  tliereto  if  lie  pays  value  for  it  without  notice: 
East  Birmingham  Land  Co.  r.  Dennis,  85  Ala.  565;  7  Am.  St.  Rep.  73. 

COIiPORATIONS-«ALB  OF  PROPERTY.— CREDITOKiS  of  a 
eoiTporation  may  enforce  their  claims  against  any  of  its  property 
which  has  not  passed  into  the  hands  of  a  bona  fide  purchaser:  Note 
to  Miniers'  Ditch  Co.  v.  Zellerbach,  99  Am.  Dec.  337.  Oompare  Mont- 
gomery Web  Co.  V.  Dlenelt,  133  Pa.  St.  585;  19  Am,  St.  Rep.  GGS, 
aB  to  frauduleut  conveyance  by  coi-poration. 

TRUSTEES  AND  BENEFICIARIES  — ACTION  —  PARTIES- 
JUDGMENT.— A  trustee  and  his  cestui  que  trust  are  so  far  inde- 
pendent of  each  other  that  an  action  against  one  has  no  effect  upon 
the  othea*,  and  both  are  essential  parties  to  a  complete  detwmina-. 
Hod  of  any  actdon  In  reference  to  the  trust  estate.  A  judgment 
against  a  cestui  que  trust,  the  trustee  not  being  a  party,  does  not 
bind  him:  Roberts  v.  Yancey,  W  Ky.  243;  42  Am.  St.  Rep.  357. 

PLEADING— MULTIFARIOUSNESS.— As  to  when  a  bill  is  not 
multifarious,  see  note  to  Hall  v.  Henderson,  62  Am.  St.  Rep.  148, 
ahowing  that  no  general  principle  In  regard  to  It  can  be  extracted 
from  the  cases. 


Frix  v.  Miller. 

[115  Al  ABAMA,  476.] 

VENDOR  AND  PURCHASER  — MISTAKE  —  TITLE  IN 
UNITED  STATES-DUTY  OF  VENDEE.— If  one  sells  land,  to 
which  he  Is  supposed  to  have  a  good  title,  but  the  purchaser  sub- 
sequently ascertains  that  the  title  is  In  the  United  States,  and  n-nt 
the  land  is  open  to  entry,  he  Is  under  no  duty  or  obligation,  legal  or 
equltnblo.  to  the  vendor  to  enter  the  land  for  him  and  perfect  the 
title  for  the  lattei's  benefit 
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VENDOR  AND  PURCHASER— COLLUSIVE  EVICTION- 
ACTION  FOE  BREACH  OF  WARRANTY— A  collusive  eviction  is 
of  no  force  or  efifect  In  an  action  for  a  breach  of  warranty.  If  tlie 
collusion  appears,  the  action  cannot  be  sustained. 

VENDOR  AND  PURCHASER— EVICTION  UNDEIR  TITLE 
PARAMOUNT— BAR  TO  ACTION  FOR  BREACH  OF  WAR- 
RANTY.—The  loss  of  land  by  eviction  under  a  paramount  Otle  is 
purely  a  matter  of  legal  cognizance,  and  an  eviction,  pretended  and 
not  real,  Is  pleadable  in  bar  to  an  action  for  a  breach  of  wananty. 
VENDOR  AND  PURCHASER— EVICTION  UNDER  TITLE 
PARAMOUNT- BAR  TO  ACTION  FOR  BREACH  OF  W>  if 
RANTY— ILLUSTRATION.— If  la-nd,  after  its  purchase,  is  discov- 
ered to  be  public,  and  the  buyer's  son,  without  frau<l  or  collusion 
with  his  father,  eri/ters  It  as  a  homestead  solely  for  his  own  use, 
the  fact  that  neither  one  informs  the  vendor  of  the  public  character 
of  the  land  does  not  affect  the  purchaser's  right  of  action  for  a 
breach  of  warranty,  If  be  is  evicted  by  his  son,  or  smrendei"s  pos- 
session to  him  under  the  latter's  paramount  title  so  acquired,  out 
a  fraudulent  or  collusive  eviction  would  be  a  defense. 

1N.1  UNCTION— ACTION  FOR  BREACH  OF  WARILVNTY- 
WANT  OF  EQUITY.— If  land  sold  Is  subsequently  discovei-ed  by  the 
purchaser  to  be  public  land,  and  the  purchaser's  son  enters  it  as  a 
homestead  solely  for  his  own  use,  and  evicts  his  father,  a  bill  t*> 
enjoin  the  purchaser's  action  for  a  breach  of  wananty  is  without 
equity,  where  it  proct-'eds  upon  the  theory  that  the  purchaser  siliould 
have  notified  the  complainant  of  such  discovery;  tha.t  the  purchaser 
should  have  entered  the  land  and  perfected  the  title  for  the  vendor's 
benefit;  that  by  fraud  and  collusion  between  the  father  and  son  the 
latter  really  entered  the  land  for  the  use  of  his  father;  aiid  that 
the  alleged  eviction  was  collusive  and  fraudulent. 

Amos  E.  Goodhue  and  Dortch  &  Martin,  for  the  appellantB. 

Pugh  &  Hood  and  Denson,  Burnett,  and  Culli,  for  the  ap- 
pellee. 

'*''®  HEAD,  J.  Judson  J.  Frix  is  the  complainant,  and 
Oharles  Miller  and  Martin  Miller  the  respondents  in  this  bill. 
The  substance  of  the  complainant's  complaint  is,  that  on  Jan- 
uary 15,  1892,  he  sold  and  conveyed  to  said  Charles  Miller,  with 
covenant  of  warranty,  one  hundred  and  forty-nine  acres  of  land 
which  he,  and  those  under  whom  he  claimed,  had  been  in  posses- 
sion of  for  more  than  twenty  years.  That  the  chain  of  his  title 
ran  regularly  back,  through  successive  conveyances,  to  1821, 
and  he  and  his  predecessors  claimed  and  held  the  property  as 
their  own,  and  supposed  they  had  good  titles  thereto.  In  fact, 
the  title  to  a  particularly  described  eighty  acres  of  the  land  had 
never  passed  out  of  the  United  States,  and  said  eighty  acres  was 
still  subject  to  entry.  The  said  Charles  Miller,  on  his  purchase, 
went  into  possession,  and  remained  in  the  undisturbed  possession 
of  the  land,  until  a  period  so  unintelligibly  stated  in  the  bill  as 
not  to  be  capable  of  being  understood.  Said  Martin  was  a  son 
of  Charles  Miller,  who,  the  bill  avers,  was,  since  1892,  a  member 
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of  his  father's  family,  residing  with  his  father  upon  said  land. 
He,  Martin  Miller,  knew  all  the  time  that  his  father  had  pur- 
chased the  land  from  complainant,  himself  having  supplied  a 
portion  of  the  purchase  money.     Sometime  in  the  year  1894, 

Charles  Miller  and Miller  (we  suppose,  by  the  latter, 

is  meant  Martin  Miller)  ascertained  that  said  eighty  acres  was 
public  land  open  to  entry.  It  is  averred  that  said  eighty  acres 
lie  adjacent  to  lands  of  orator,  and  that  orator  was  entitled,  un- 
der the  laws  of  the  United  States,  to  acquire  the  title  to  said 
*'^^  lands  by  the  payment  of  one  dollar  and  twenty-five  cents 
per  acre,  and  that  Charles  Miller  had  the  right  and  could  have 
acquired  the  title  to  said  land  as  a  homestead  under  the  laws  of 
the  United  States;  that  said  "Charles  Miller  and Mil- 
ler fraudulently  kept  from  orator  the  knowledge  which  they  had 
acquired  that  said  land  was  public  land  and  subject  to  entry; 
that  said  Charles  Miller  did  not  surrender  the  possession  which 
he  had  acquired  from  orator,  and  made  no  effort  to  put  orator 
bax3k  in  possession  of  said  land,  but  procured  or  permitted  his 
son,  Martin  Miller,  to  take  advantage  of  the  possession  which 
he  had  as  a  member  of  his  father's  family,  to  enter  such  land  as 
a  homestead  under  the  laws  of  the  United  States;  that  said  Mar- 
tin Miller,  on  the  —  day  of ,  by  and  with  the  know- 
ledge and  consent  of  his  father,  entered  said  land  and  received 
a  receiver's  receipt  for  the  entry  fees."  Until  this  occurred  ora- 
tor had  no  actual  notice  that  the  land  was  public  land,  but  he 
believed  he  had  conveyed  to  Charles  Miller  a  perfect  title. 

On  August  29,  1895,  said  Charles  Miller  cjommenced  an  action 
at  law  against  the  complainant  for  the  breach  of  the  covenant 
orf  warranty,  alleging  eviction  by  said  Martin  Miller  under  his 
paramount  title  acquired  from  the  United  States,  as  aforesaid, 
which  suit  is  still  pending.  The  bill  avers  that  orator  "has  fre- 
quently offered,  and  now  offers,  to  perfect  the  title  to  said  land 
by  the  payment  of  all  costs  and  expenses  that  may  be  necessary 
to  procure  the  title  from  the  United  States,  either  in  orator  as 
owner  of  an  adjoining  farm,  or  in  said  Miller  as  a  homestead, 
or  otherwise  to  procure  the  title  from  the  United  States.  Tlie 
said  Charles  Miller  has  constantly  refused  to  accept  such  proposi- 
tions, and  persists  in  pressing  his  said  suit," 

The  complainant  submits  himself  to  the  jurisdiction  of  the 
court,  and  offers  to  do  all  things  necessary,  under  the  direction 
of  the  court,  to  procure  and  perfect  the  title  to  said  land  in  said 
Charles  Miller,  and  to  pay  all  costs  and  expenses  necessary 
(thereto,  and  to  do  whatever,  in  the  premises,  may  be  required 
by  equity  and  good  conscience. 
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The  special  prayer  is  for  a  temporary  injunction  of  tlie  ac- 
tion at  law;  that  "said  Martin  Miller  hold  the  title  (he  may  ac- 
quire when  completed  and  patent  issued  therefor)  for  said  entry 
of  said  land,  as  a  ******  trustee  for  said  Charles  Miller,  in  so  far 
as  to  limit  said  Charles  Miller's  recovery  upon  his  claim  for 
breach  of  covenant  of  warranty  to  the  costs  and  expenses  of  ac- 
quiring the  title  from  the  United  States";  that  the  amount  of 
such  costs  and  expenses  be  ascertained,  and,  upon  payment  of 
the  same  by  orator,  that  the  action  at  law  be  perpetually  en- 
joined.   There  is  a  prayer  for  general  relief. 

The  chancellor  sustained  a  motion  to  dissolve  the  injunction, 
and  also  to  dismiss  the  bill  for  want  of  equity.  Tlie  appeal  is 
from  that  action.  There  were  demurrers  to  the  bill,  but  they 
were  not  passed  upon. 

The  gist  of  the  complaint  (though  in  some  respects  vaguely 
and  imperfectly  expressed)  appears  to  be  that  it  was  the  duty 
of  Charles  Miller  to  the  complainant,  when  he  learned  that  the 
eighty  acres  were  public  land,  to  have  entered  it  as  a  home- 
stead, and  thus  have  perfected  the  title  which  complainant 
had  undertaken  to  grant  him;  or  to  have  communicated  to  the 
complainant  the  information  that  he  had  received  that  the  land 
was  public  land,  affording  complainant  an  opportunity,  as  ad- 
jacent owner,  to  purchase  the  eighty  acres  from  the  govern- 
ment, at  one  dollar  and  twenty-five  cents  per  acre,  and  there- 
by perfecting  Miller's  title;  that  Miller  failed  to  perform  this 
duty,  but>  with  his  son,  fraudulently  withheld  said  informa- 
tion, and  aided  and  abetted  his  son,  for  some  use  or  benefit 
to  himself  to  secretly  enter  the  land.  Wherefore,  in  equity, 
the  said  Charles  Miller  should  be  treated  as  having  perfected 
his  title  in  one  or  the  other  of  these  methods,  and  his  damage 
for  breach  of  the  covenant  of  warranty  limited  to  the  sum  nec- 
essary to  his  reimbursement,  which  sum  he  offers  to  pay,  and 
obtain  perpetual  injunction  of  the  action  for  the  breach.  We 
say  this  seems  to  be  the  general  scope  and  object  of  the  bill, 
though  its  allegations  and  prayer  are  somewhat  vague  and  im- 
perfect, rendering  the  bill  demurrable.  If  the  bill,  thus  con- 
sidered, contains  equity,  the  motion  to  dismiss  for  the  want  of 
equity  should  not  have  been  sustained,  notwithstanding  the 
demurrable  defects.    The  latter  might  be  cured  by  amendment. 

We  remark,  in  the  first  place,  that  it  is  too  obvious  for  dis- 
cussion that  Charles  Miller  was  under  no  sort  of  duty  or  obli- 
gation, legal  or  equitable,  to  Frix,  to  assume  and  carry  out  the 
duties,  obligationfli  and  burdens  of  ^^  entering   the  land   in 
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question  as  a  homestead;  so  that  phase  of  the  bill  gives  it  no 
equity. 

The  bill  in  its  other  aspect,  when  its  whole  frame  is  consid- 
ered, relies  for  its  equity,  as  we  have  indicated,  upon  the  theory 
that,  by  fraud  and  collusion  between  thera,  Martin  Miller  en- 
tered the  land  really  for  the  use  of  Charles  Miller,  and  that 
the  alleged  eviction  was  collusive  and  fraudulent;  hence  Charles 
Miller  is  entitled,  only  to  reimbursement  of  the  cost  of  enter- 
ing the  land.  If  the  bill  does  not  mean  this,  it  means  noth- 
ing favorable  to  complainant.  Upon  any  other  theory  it  is 
without  a  shadow  of  equity.  If  such  were  the  character  of  the 
entry  and  eviction,  it  is  obvious  that  Charles  Miller  has  no  right 
of  action  at  law  for  breach  of  the  covenant,  as  upon  an  eviction 
by  Martin  Miller,  under  title  paramount,  whereby  his  dam- 
ages would  be  measured  upon  the  basis  of  the  total  loss  of  the 
eighty  acres,  for  the  reason  that,  in  such  case,  the  eviction  was 
only  pretended  and  not  real.  A  collusive  eviction  is  of  no  force 
or  effect  in  an  action  for  a  breach  of  warranty.  If  the  collusion 
appears,  the  action  cannot  be  sustained:  Davis  v.  Smith,  5  Ga. 
274;  48  Am.  Dec.  279. 

Whether,  in  a  proper  action,  the  covenantee  guilty  of  such 
collusion  may  recover  for  the  cost  of  entering  the  land  under 
the  general  principle  that  a  vendee,  buying  in  a  paramount 
title,  may  sue  upon  the  covenant  of  warranty  and  recover  the 
amount  paid  by  him  for  such  title,  not  exceeding  the  original 
purchase  money  and  interest,  we  do  not  now  decide.  The  ac- 
tion here  sought  to  be  enjoined  is  not  of  that  character.  It  ia 
for  the  loss  of  the  land  by  eviction  under  a  paramount  title. 

Hence,  it  is  manifest  that  the  grievance  complained  of,  if 
meritorious  at  all,  is  one  of  purely  legal  cognizance  pleadable 
in  bar  of  the  action  at  law. 

If,  without  fraud  or  collusion  with  Charles  Miller,  Martin 
Miller  entered  the  land  for  his  own  use — ^no  use,  trust,  or  bene- 
fit to  accrue  therefrom  to  Charles  Miller — the  fact  that  he  and 
Charles  Miller  failed  to  communicate  to  complainant  their  in- 
formation that  the  land  was  public  land  would  not  affect 
Charles  Miller's  right  of  action  for  breach  of  the  warranty,  if  he 
waa  evicted  by  Martin  Miller,  or  surrendered  possession  to  him 
under  his  paramount  title  80  acquired:  Copeland  v.  McAdory, 
100  Ala.  663. 

■****  There  is  no  equity  in  the  bill  and  the  decree  of  the  chan- 
cellor dissolving  the  injunction  and  dismissing  the  bill  for  want 
of  equity  is  affirmed. 
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EQUITY-TRIAL  OF  TITLE  TO  LAND.— A  court  of  equity  Is  not 
an  appropriate  tribunal  for  the  trial  of  title  to  land:  Declier  v. 
Schulze,  11  Wash.  47,  51;  48  Am.  St  Kep.  858,  861;  Abbott  v.  Allen, 
2  Johns.  Ch.  510;  7  Am.  Dec.  554. 

VENDOR  AND  PURCHASER— EVICTION— BREACH  OP  COV- 
ENANT OP  WARRANTY.— Eviction  must  be  by  title  paramount 
to  constitute  a  breach  of  warrantyof  title;  and  a  collusive  eviction 
is  no  breach  of  a  covenant  of  warranty:  Davis  v.  Smith,  5  Ga.  274; 
48  Am.  Dec.  270. 
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[115  Alabama,  48.] 

PLEADING,  "IN  SHORT,"  BY  CONSENT— REFERENCE 
TO  EXHIBITS— INTERPRETATION.— If  a  plaintiff  consents  that 
a  plea  shall  be  taken  "in  short,"  merely  giving  a  sljeleton  or  outline 
of  the  defense,  without  stating  the  facts  constituting  it,  but  referring 
to  exhibits  attached  to,  and  forming  a  part  of,  the  plea,  the  pleudfng 
must  be  interpreted  as  if  the  outlines  were  filled,  or  drawn  out  in 
extenso,  averring  the  particular  facts,  so  far  as  they  may  be  de- 
duced from  the  exhibits,  essential  to  constitute  the  defense  they 
indicate. 

RECEIVERS— JURISDICTION  OP  FEDERAL  COURT- 
SUBJECT  MATTER  — PARTIES  — TRESPASS  — REMEDY  OP 
STRANGER— INTERVENTION.— If  a  receiver  is  appointed  by  a 
federal  court,  in  a  suit  where  it  has  plenary  jurisdiction  of  the 
subject  matter,  the  court  has  jurisdiction  of  the  res,  and,  through 
the  receiver,  may  talie  possession  of  it  without  regard  to  whetlier 
all  claimants  are,  or  are  not,  before  it  as  parties.  If  it  authorizes 
the  receiver  to  talce  possession,  the  remedy  of  a  stranger  to  the 
proceedings,  who  claims  title  to  a  part  of  the  property,  is  by  inter- 
vention in  the  suit  before  the  federal  court  He  cannot  maintain 
trespass  against  the  receiver,  on  the  ground  that  he  was  not  made  a 
party  to  the  suit  for  the  court's  order,  in  such  a  case,  is  not  void. 

JUDGMENT  OR  DECREE— INTERLOCUTORY  ORDERS- 
DESCRIPTION  OP  PROPERTY— CERTAINTY.— The  general  rule 
is,  that  property  which  is  the  subject  of  a  judgment  or  decree  must 
be  described  with  such  certainty  that  it  may  he  identified  and  dis- 
tinguished from  other  property  of  lilte  kind,  but  this  degree  of  cer- 
tainty is  not  required  as  to  interlocutory  orders,  for  they  are  not 
the  source  or  foundation  of  title  to  property,  and  errors  will  readily 
be  corrected  by  the  court,  at  the  instance  of  a  party  aggrieved. 

JUDGMENT  OR  DECREE— INTERLOCUTORY  ORDERS- 
DESCRIPTION  OP  PROPERTY  —  CERTAINTY  —  ILLUSTRA- 
TION.—A  decretal  order  appointing  a  receiver  and  authorizing  him 
to  take  possession  of  certain  railroad  lands,  "except  such  portions 
thereof  as  are  coterminal  to  and  with  that  portion  of  the  Mobile  & 
Girard  Railroad,  extending  from  Girard  to  Troy,  Alabama,  and 
except  such  portions  thereof  as  may  be  in  the  actual  possession  of 
bona  fide  purchasers  for  value  from  the  said  railroad  company,  and 
except  such  portions  thereof  as  the  said  railroad  company  earned 
and  sold  in  accordance  with  the  terms  and  conditions  of  the  act  of 
Congress  of  June  3,  1856,"  is  not  so  Indefinite  as  to  be  void  for 
uncertainty. 

INTERVENTION  IN  EQUITY,  EFFECT  OF— PARTIES.-If 
one,  by  intervention  In  a  court  of  equity,  asserts  a  right  to  prop- 
erty, of  which  the  court  has  jurisdiction,  he  makes  himself  a  party 
to  the  suit  and  cannot  prosecute  his  right  in  any  other  forum.  ' 
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RECEIVERS— SEQUESTRATION-JURISDICTION  —  SUB- 
JECT MATTER— PAKTIES.—The  sequestration  of  property,  the 
subject  matter  of  a  suit  in  equity,  that  it  may  be  preserved  in  its 
Integrity,  pending  the  making  of  future  orders  in  reference  to  it, 
or  pending  the  suit,  is  within  the  inherent  jurisdiction  of  the  court. 
The  sequestration  is  in  rem,  drawing  the  property  into  the  custody 
and  control  of  the  court,  and  binds  the  property,  though  there  may 
not  be  jurisdiction  of  all  the  persons  having  rights  or  interests  in  it. 

TRESPASS— MARSHAL  OF  FEDERAL  COURT— N0Nl,1A- 
BILITY.— A  marshal  of  a  federal  court,  who  seizes  property  under 
Its  order,  to  be  held  pendente  lite,  is  not  answerable  in  trespass  to  a 
stranger  claiming  title  to  the  property. 

Trespass  brought  by  tbe  appellant,  W.  B.  "Steele,  against  the 
appellee,  B.  W.  Walker,  to  recover  damages  for  the  taking  of  a 
quantity  of  logs.  The  main  contention  on  demurrer  to  the 
third  plea  was,  that  as  the  plaintiff  was  not  a  party  to  the  suit 
in  the  circuit  court  of  the  United  States,  the  federal  court 
was  without  jurisdiction  to  authorize  the  defendant,  as  receiver, 
to  take  possession  of  the  logs  claimed  by  him.  The  fifth  and 
seventh  pleas  were  also  demurred  to.  These  causes  of  de- 
murrer in  general  terms,  assailed  the  order  of  appointment,  as 
void  for  indefiniteness.  The  plaintiff  appealed  from  a  verdict 
and  judgment  for  the  defendant. 

Thomas  H.  Watts,  for  the  appellant. 

Eoquemore  &  White,  for  the  appellee. 

*^  BEICKELL,  C.  J.  This  was  an  action  of  trespass  for 
the  taking  of  a  quantity  of  logs,  in  which  the  appellant  was 
plaintiff,  and  the  appellee  was  defendant.  The  defendant 
pleaded  the  general  issue,  with  three  special  pleas;  to  the  lat- 
ter, the  plaintiff  filed  demurrers  which  were  overruled,  and  the 
overruling  of  them  is  the  matter  of  the  assignments  of  error. 

The  pleas  were  taken  "in  short  by  consent";  they  do  not  state, 
or  profess  to  state,  the  facts  relied  on  as  constituting  the  de- 
fense. They  are,  in  fact,  mere  skeletons,  or  outlines,  referring 
to  exhibits  attached  to  and  forming  parts  of  them,  ft*om  which 
the  facts  relied  on  in  bar  of  the  action  are  to  be  deduced.  A 
plaintiff  consenting  to  this  mode  of  pleading  must  be  deemed 
to  consent  that  the  pleas  shall  be  interpreted  as  if  the  outlines 
were  filled,  as  if  they  were  drawn  in  extenso,  averring  the  par- 
ticular facts,  so  far  as  these  facts  may  be  deduced  from  the  ex- 
hibits essential  to  constitute  the  defense  they  indicate;  other- 
wise, the  consent  would  be  unmeaning.  This  is  the  interpre- 
tation of  the  pleas  on  which  the  demurrer  seems  to  proceed, 
and  it  is  this  interpretation  we  will  adopt,  in  considering  their 
Buificiency. 
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The  plea  numbered  3,  the  first  to  which  the  assignments  of 
error  refer,  sets  up  in  bar  of  the  suit  a  decretal  order  of  the 
circuit  court  of  the  United  States  for  the  middle  district  of 
Alabama,  rendered  on  the  eighth  day  of  November,  1890,  in  a 
cause  therein  pending,  wherein  the  United  States  was  the  com- 
plainant, and  the  Mobile  &  Girard  Railroad  Company,  a  corpora- 
tion organized  and  existing  under  the  laws  of  this  state,  and 
a  large  number  of  natural  persons,  were  defendants.  The  plea 
annexes  as  exhibits  a  copy  of  the  original  bill  filed  in  the  cause, 
and  of  the  decretgl  order  to  which  reference  is  made.  The  ob- 
jects and  purposes  of  the  original  bill  were  the  vacation  of  a 
certification  of  the  public  lands  ■**•  to  the  Mobile  &  Girard 
Railroad  Company,  which  had  been  made  to  the  secretary  of  the 
interior  under  the  act  of  Congress  of  June  3,  1856,  granting 
lands  to  the  state  of  Alabama  to  aid  in  the  construction  of 
railroads;  to  reclaim  and  restore  to  the  public  domain  such 
parts  of  the  lands  as  were  forfeited  by  the  failure  of  the  rail- 
road company  to  perform  the  conditions  upon  which  the  grant 
was  dependent;  to  restrain  trespasses  on  the  lands;  to  recover 
timber  which  had  been  severed  from  the  freehold;  to  obtain 
the  appointment  of  a  receiver  pendente  lite  to  tai:e  possession 
and  control  of  the  lands,  and  of  all  timber,  logs,  lumber,  and 
structures  thereon.  The  decretal  order  appoints  the  defendant 
receiver,  with  .direction  and  authority,  to  use  the  language  ot 
the  order,  "to  take  possession,  charge,  and  control  of  the  lands 
described  in  the  bill,  and  of  all  the  timber,  trees,  and  lumber, 
logs  and  buildings  and  structures  thereon,"  excepting  from  its 
operation  lands  which,  as  described,  were  not  subject  to  for- 
feiture and  reclamation  by  the  United  States.  Construing  the 
plea,  as  we  have  expressed  the  opinion  it  must  be  construed, 
it  must  be  accepted  as  averring  that  the  logs,  the  making  of 
which  constitutes  the  gravamen  of  the  action,  were  found  upon 
the  lands  not  excepted  from  the  operation  of  the  decretal  or- 
der; that  they  had  been  severed  from  the  freehold;  and  that 
it  was  in  the  right  and  capacity  of  receiver  they  were  taken 
possession  of  by  the  defendant.  The  plaintiff  assigned  a  num- 
ber of  causes  of  demurrer  to  the  plea,  all  of  which,  except  two, 
in  language  not  materially  variant,  assert  the  proposition  that 
as  the  plaintiff  was  not  a  party  to  the  suit,  the  circuit  court 
was  without  jurisdiction  to  authorize  the  defendant  as  receiver 
to  take  possession  of  logs  claimed  by  him.  The  remaining 
clauses  of  demurrer,  in  general  terms,  assail  the  order  of  ap- 
pointment aa  void  for  indefiniteness. 
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It  has  not  been,  and  cannot  be,  doubted  that  the  circuit 
court  of  the  United  States,  sitting  as  a  court  of  equity,  had  jur- 
isdiction of  the  subject  matter  of  the  suit  pending  before  it;: 
nor,  if  that  were  now  a  pertinent  inquiry,  that  a  case  was  pre- 
sented in  which  rightfully  it  could  exercise  the  power  of  ap- 
pointing a  receiver.  The  United  States  can,  and  are  accustomed 
to  pursue,  for  the  protection  or  for  the  reclamation  of  the  pub- 
lic lands,  the  equitable  remedies  an  individual,  under  like  cir- 
cumstances, *^^  may  pursue  in  reference  to  his  own  lands,  and 
is  entitled  to  the  same  measure  of  relief  which  would  be  ex- 
tended to  him:  United  States  v.  Minor,  114  U.  S.  233;  United 
States  V.  Missouri  etc.  R.  R.  Co.,  141  U.  S.  358;  San  Pedro 
etc.  Co.  V.  United  States,  146  U.  S.  120.  The  grant  of  lands 
to  the  state  under  the  act  of  Congress  of  June  3,  1856,  was  a 
grant  in  praesenti,  subject  to  defeasance  by  reason  of  nonper- 
formance of  the  conditions  upon  which  it  depended.  Th& 
breach  of  the  conditions  did  not  ipso  facto  work  a  forfeiture 
of  the  grant,  nor  cause  a  reversion  of  the  lands.  The  title  re- 
mained in  the  state,  or  in  the  railroad  company,  succeeding  to- 
the  title  of  the  state,  until  the  United  States  asserted  the  for- 
feiture either  through  judicial  proceedings,  or  by  legislative 
action  manifesting  an  intention  by  Congress  to  reassert  title  and 
resume  possession:  Schulenberg  v.  Harriman,  21  Wall.  44;  Van 
Wyck  V.  Knevals,  106  U.  S.  360;  St.  Louis  etc.  Ry.  Co.  v.  Mc- 
Gee,  115  U.  S.  469;  United  States  v.  Southern  Pacific  R.  R.  Co., 
146  U.  S.  570. 

The  circuit  court  having  plenary  jurisdiction  of  the  subject 
matter  of  the  suit,  and  in  the  exercise  of  the  jurisdiction  hav- 
ing appointed  the  defendant  receiver,  authorizing  him  to  take 
possession  of  the  logs,  which,  if  severed  from  the  lands  subject 
to  forfeiture,  like  the  lands,  were  the  property  of  the  United 
States,  the  jurisdiction  was  not  limited  to  the  parties  to  the  suit; 
it  had  jurisdiction  of  the  res,  and  through  the  receiver  could 
take  custody  of  it,  without  regard  to  whether  all  claimants  were 
or  were  not  before  it  as  parties.  If  the  bill  had  shown  that  the 
logs  were  in  possession  of  the  plaintiff,  or  of  any  other  stranger 
to  the  suit,  the  court  would,  doubtless,  have  ordered  an  amend- 
ment of  the  bill,  making  the  person  having  the  possession  a 
party,  or  have  instructed  the  receiver  to  institute  the  proper 
action  for  the  recovery  of  the  possession:  Davis  v.  Gray,  16  Wall. 
203-218;  Parker  v.  Browning,  8  Paige,  388;  35  Am.  Dec.  717; 
2  Story's  Equity  Jurisprudence,  sec.  833.  But  it  was  not  shown 
by   the  bill  that   the  logs  were  not  in  possession  of  parties  to 
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the  suit,  or  that  there  were  straDgers  claiming  any  right  to 
or  interest  in  them;  and  the  receiver  having  passed  into  posses- 
sion of  them,  his  possession  was  the  custody  and  possession  of 
the  court,  not  to  he  interfered  with,  or  disturbed  by  suit  against 
him:  Beach  on  Receivers,  sees.  213,  214;  High  on  Eeceivers,  sec. 
139;  2  Story's  Equity  Jurisprudence,  sec.  833  a;  Ex  parte  Coch- 
rane, '*»*  L.  R.  20  Eq.  Cas.  282;  Krippendorf  v.  Hyde,  110 
U.  S.  276.  If  this  was  not  the  true  doctrine,  in  many  cases,  of 
which  this  is  one  as  presented  by  the  original  bill,  the  appoint- 
ment of  a  receiver  would  be,  if  not  vain  and  nugatory,  but  the 
beginning  of  multiplied  litigation,  delaying  the  administra- 
tion of  justice.  From  it  results  no  hardship  to  strangers  to  the 
suit  having  rights  or  interests  in  the  property  affected.  For 
the  protection  of  such  rights  or  interest,  they  may  intervene  in 
the  suit  in  which  the  receiver  is  appointed,  and  the  court,  tak- 
ing care  that  full  justice  is  done,  may  entertain  the  interven- 
tion, and  in  that  suit  grant  appropriate  relief,  or,  if  the  exigen- 
cies of  the  particular  case  require,  may  authorize  an  independent 
action  in  another  forum  against  the  receiver.  The  particular 
causes  of  demurrer  we  are  considering  are  limited  to  the  sin- 
gle point  that  the  order  authorizing  the  receiver  to  take  the 
logs  in  possession,  as  to  the  plaintiff,  was  void — a  nullity — be- 
cause he  was  not  a  party  to  the  suit,  a  contention  which  cannot 
be  supported. 

Prior  to  the  act  of  Congress  of  March  3,  1887,  the  enrollment 
of  which  was  corrected  by  an  act  approved  August  13,  1888,  re- 
ceivers of  the  appointment  of  the  courts  of  the  United  States, 
without  the  previous  leave  of  the  court  appointing  them,  were 
not  subject  to  suits  in  other  courts;  the  leave  was  jurisdictional, 
and  the  absence  of  it  pleadable  in  bar:  Barton  v.  Barbour,  104 
TJ.  S.  126.  The  third  section  of  the  act  of  Congress  referred 
to  authorizes  suits  against  such  receivers  in  other  courts  with- 
out the  previous  leave  of  the  court  appointing  them,  "in  re- 
spect of  any  act  or  transaction  of  his  in  carrying  on  the  busi- 
ness connected  with  such  property,'*  et  cetera.  It  is  not  in- 
sisted that  the  construction  of  the  act  lies  within  the  scope  of  the 
demurrers,  nor  has  it  been  suggested  that  it  authorizes  a  suit 
of  this  character.  We  have,  therefore,  no  occasion  to  express 
an  opinion  on  its  construction  or  the  extent  of   its   operation. 

The  indefiniteness  or  uncertainty  in  the  decretal  order  im- 
puted by  the  two  remaining  causes  of  demurrer  is  supposed  to 
consist  in  the  exception  from  its  operation  of  parts  of  the  lands 
described  in  the  original  bill.     The  exception  is  expressed  in 
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these  words:  **Except  such  portions  thereof  as  are  coterminal 
to  and  with  that  portion  of  the  Mobile  &  Girard  Railroad,  ex- 
tending '^^  from  Girard  to  Troy,  Alabama;  and  except  such 
portions  thereof  as  may  be  in  the  actual  possession  of  bona  fide 
purchasers  for  value  from  the  said  railroad  company;  and  ex- 
cept such  portions  thereof  as  the  said  railroad  company  earned 
and  sold  in  accordance  with  the  terms  and  conditions  of  the 
act  of  Congress  of  June  3,  1856."  The  decretal  order  must 
be  referred  to  and  read  in  connection  with  the  original  bill, 
which  alleges  the  construction  and  operation  of  the  railroad 
along  the  line  of  its  definite  location,  from  Girard,  one  of  its 
termini,  to  Troy;  and  this  being  true,  the  lands  excepted  from 
the  operation  of  the  decretal  order  were  not  subject  to  forfeit- 
ure or  reclamation  by  the  United  States,  and  there  would  have 
been  no  propriety  in  extending  the  receivership  to  them.  The 
argument  is,  that  the  receiver  could  have  ascertained  and  dis- 
tinguished the  lands  excepted  from  the  lands  of  which  he  was 
authorized  to  take  possession  only  by  a  resort  to  extrinsic  evi- 
dence, and  that,  of  consequence,  the  decretal  order  is  void  in  its 
entirety.  The  general  rule  is  that  property  which  is  the  sub- 
ject of  a  ju-dgment  or  decree  must  be  described  with  reason- 
able, not  with  absolute,  certainty — with  such  certainty  that  it 
may  be  identified  and  distinguished  from  other  property  of 
like  kind:  1  Freeman  on  Judgments,  4th  ed.,  sec.  500;  2  Jones 
on  Mortgages,  sec.  1462;  Hurt  v.  Blount,  63  Ala.  327;  Hurt  v. 
Freeman,  63  Ala.  335.  The  rule  must  be  of  limited  application 
to  decretal  orders,  in  their  nature  interlocutory,  under  the  con- 
trol of  the  court  until  the  rendition  of  the  final  decree.  Such 
orders  do  not  become  the  source  or  foundation  of  title  to  prop- 
erty, and  while  it  is  desirable  in  practice  to  render  them  as  cerj 
tain  as  practicable,  there  is  not  the  reason  for  exacting  from 
them  that  degree  of  certainty  required  to  .support  a  final  judg- 
ment or  decree.  The  exception  is  in  the  nature  of  a  direction 
or  instruction  to  the  receiver,  and  if  he  erred  in  its  application, 
either  in  the  taking  possession  of  lands  embraced  by  it,  or  in 
failing  to  take  possession  of  lands  not  embraced  by  it,  the 
court,  at  the  instance  of  the  party  aggrieved,  would  readily  have 
corrected  the  error.  Without  inquiring  what  would  be  the 
force  and  effect  of  a  final  judgment  or  decree,  the  source  of 
title  to  lands,  expressed  in  the  words  of  the  exception,  we  do 
not  regard  it  as  affecting  the  validity  of  the  decretal  order.  We 
cannot  say  that  the  purpose  of  the  ^®^  court  not  to  extend  the 
receivership  to  the  landa  not  the  subject  of  forfeiture  or  recla- 
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mation  by  the  United  States  could  have  been  expreBsed  more  in- 
telligibly. As  we  interpret  it,  the  plea  avers  that  the  logs  were 
found  upon,  had  been  severed  from,  and  had  been  taken  posses- 
sion of  by  the  defendant  on  the  lands  not  within  the  excep- 
tion— the  lands  to  which  the  receivership  extended.  The  de- 
murrer was  an  admission  of  the  truth  of  the  averment,  and,  the 
averment  being  true,  it  is  not  in  this  action  whatever  of  right 
or  interest  in  the  logs  the  plaintiff  may  have  can  be  asserted. 

The  next  plea,  numbered  5,  to  which  the  assignments  of  er- 
ror refer,  when  taken  in  connection  with  the  exhibits  annexed, 
must  be  regarded  as  averring  that  before  the  institution  of  this 
suit,  the  plaintiff  had  intervened  by  petition,  in  the  suit  in  the 
circuit  court  of  the  United  States,  averring  ownership  of  the 
logs,  and  praying  that  they  be  delivered  up  to  him,  or  their 
value  be  paid  him.  This  is  the  substance  of  the  petition  he 
filed,  which  may  not  be  formal  and  technical  pleading,  but  no 
objection  was  taken  to  it;  nor  was  any  objection  taken,  if  the 
fact  exists,  that  it  was  filed  without  leave  of  the  court.  In  this 
state  of  the  record  pleaded,  the  plaintiff  must  be  taken  as  hav- 
ing made  himself  a  party  to  that  suit,  elected  to  submit  to  the 
jurisdiction  of  the  court,  as  if  he  had  been  made  originally  a 
defendant:  1  Foster's  Federal  Practice,  sees.  201,  202;  French  v. 
Gapen,  105  U.  S.  509-525;  Krippendorf  v.  Hyde,  110  U.  S.  276. 
The  causes  of  demurrer  to  this  plea  are,  perhaps,  too  general; 
but,  without  resting  our  decision  upon  that  point,  we  do  not 
regard  them  as  well  taken.  Having  elected  to  make  himself  a 
party  to  the  suit  in  the  circuit  court,  it  is  in  that  forum  only 
the  plaintiff  can  prosecute  his  right  to  the  logs,  of  which  the 
court  has  possession:  Freeman  v.  Howe,  24  How.  450;  Buck  v. 
Colbath,  3  Wall.  334. 

The  seventh  plea,  the  last  to  which  the  assignments  of  error 
refer,  purports  to  be  a  plea  of  justification  under  process,  and 
annexes  as  exhibits  the  copy  of  the  original  bill,  and  of  an  order 
it  styles  an  order  of  seizure,  made  in  the  cause  by  the  circuit 
court,  on  the  eighteenth  day  of  February,  1890,  and  of  an  affida- 
vit of  W.  T.  Paulk  and  J.  B.  Adams,  to  which  the  order  refers. 
The  order  was  rendered  on  an  application  by  the  complainant 
in  the  original  bill  for  a  rule, requiring  the  defendants  to  show 
*•*  cause  why  a  receiver  should  not  be  apjwinted,  and  an  in- 
junction granted  pendente  lite,  in  accordance  with  the  prayer 
of  the  bill.  The  part  of  the  order  now  material  is  in  these 
words:  "It  is  further  ordered  that  pending  said  rule  to  show 
cause,  the  United  States  marshal  of  the  middle  district  of  Ala- 
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bama  do  so  far  take  possession  and  control  of  said  lands,  de- 
scribed in  the  bill  (except  such  portions  thereof,  as  may  be  in 
the  actual  possession  of  bona  fide  purchasers  for  value  from  said 
railroad  company,  and  except  such  portions  thereof  as  the  said 
railroad  earned  and  sold  in  accordance  with  the  terms  and  con- 
ditions of  the  act  of  Congress,  approved  June  3,  1856,  granting 
lands  to  said  railroad),  as  to  maintain  the  status  quo,  and  pre- 
vent the  removal  of  any  timber  trees,  logs,  or  lumber,  which 
may  be  found  on  the  said  lands,  or  which  has  been  cut  and  re- 
moved from  said  lands,  waiting  transportation,  and  now  within 
paid  district  and  described  in  the  affidavits  filed  with  bill,  and 
so  hold  the  same,  until  the  further  order  of  the  court.  It  is 
further  ordered  that  the  clerk  issue  copies  of  this  order  to  de- 
fendants named  in  the  original  bill,  as  well  as  to  the  persons 
named  in  the  affidavit  of  W.  T.  Paulk,  J.  B.  Adams,  and  James 
Wisher,  that  the  same  be  served  without  delay."  The  part  of 
the  affidavit  of  Paulk  and  Adams,  now  material,  states  that 
"William  B.  Steele  had  in  certain  streams  about  ten  thousand 
pine  logs,  bearing  a  particular  brand,  and  of  particular  dimen- 
sions, ninety  per  cent  of  which  had  been  cut  from  lands  in  a 
particular  township  and  range,  known  as  the  Mobile  &  Girard 
Eailroad  lands,  awaiting  high  water  for  floatage  to  market. 

V  Heading  the  plea  in  connection  with  the  exhibits,  and  adopt- 
ing the  construction  we  have  been  constrained  to  adopt  in  con- 
struing the  other  pleas,  it  must  be  accepted  as  averring  that 
the  defendant  was  the  marshal  of  the  United  States,  for  the 
middle  district  of  Alabama;  that  the  plaintiff  was  the  William 
B.  Steele  mentioned  in  the  affidavit  of  Paulk  and  Adams;  that 
the  logs  taken  by  the  defendant  were  the  logs  described  in  that 
affidavit;  that  the  taking  was  under  the  authority  and  in  obe- 
dience to  the  order.  The  plaintiff  assigned  the  causes  of  de- 
murrer which  were  assigned  to  the  third  plea,  and  in  addition 
two  others:  "The  plea  and  exhibits  do  not  show  any  justifica- 
tion for  taking  the  logs  of  plaintiff."  *"^  "The  plea  and  exhibits 
do  not  show  any  defense  to  this  action." 

The  error  underlying  the  argument  in  support  of  the  de- 
murrer is  in  the  supposition  that  the  jurisdiction  to  order  the 
seizure  of  the  logs,  and  the  holding  of  them  during  the  pendency 
of  the  rule  to  show  cause,  was  dependent  on  the  jurisdiction  of 
the  person  of  the  plaintiff.  The  sequestration  of  property,  the 
subject  matter  of  a  suit  in  equity,  that  it  may  be  preserved  in 
its  integrity,  pending  the  making  of  future  orders  in  reference 

to  it,  or  pending  the  suit,  is  not  unusual;  it  lies  within  the  in- 
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herent  jurisdiction  of  the  court.  The  sequestration  is  in  rem, 
drawing  the  property  into  the  custody  and  control  of  the  court, 
and  binds  the  property,  though  there  may  not  be  jurisdiction  of 
all  the  persons  having  rights  or  interests  in  it:  Angel  v.  Smith, 
9  Ves.  335;  Kussell  v.  East  Anglian  B.  E.  Co.,  3  Macn.  &  G. 
104;  Krippendorf  v.  Hyde,  110  U.  S.  276;  Heidritter  v.  Eliza- 
beth Oil  Cloth  Co.,  112  U.  S.  294. 

We  do  not  deem  it  necessary  to  prolong  the  discussion  of  the 
case.  As  we  feel  constrained  to  construe  the  pleas,  the  demur- 
rers were  not  well  taken,  and  the  judgment  overruling  them 
must  be  affirmed. 


RECEIVERS— SUITS  AGAINST.— The  custody  of  a  receiver  la 
the  custody  of  the  court,  and  he  cannot  be  sued  without  leave  of 
the  court  that  appointed  him:  Bell  v.  American  Protective  League, 
1G3  Mass.  558;  47  Am.  St.  Rep.  481;  People  v.  Broolss,  40  Mich.  333; 
29  Am.  Rep.  534.  Suing  him  without  leave  of  court  would  only  raise 
a  question  of  contempt,  and  would  not  affect  the  right  involved  in 
the  suit:  Chautauque  County  Bank  v.  Rlsley,  19  N.  Y.  369;  75  Am, 
Dec.  347.  The  title  to  the  property  does  not  change  because  of  his 
appointment:  Bell  v.  American  Protective  League,  163  Mass.  558; 
47  Am.  St.  Rep.  481,  and  note,  showing  that  he  holds  the  property 
for  the  benefit  of  whoever  may  eventually  establish  title  thereto. 
But  In  Dillingham  v.  Russell,  73  Tex.  47,  15  Am.  St.  Rep.  753,  it  18 
held  that  receivers  appointed  by  the  United  States  courts  are  subject 
to  suit  In  any  court  having  jurisdiction  of  the  subject  matter  without 
asking  leave  of  the  court  which  appointed  them. 

JUDGMENT— UNCERTAINTY  IN  DESCRIPTION.— A  Judgment 
In  ejectment  which  describes  the  land  as  in  the  pleadings  and  ver- 
dict Is  not  void  on  its  face  for  uncertainty  In  description:  Carlisle  v. 
Klllebrew,  91  Ala.  351:  24  Am,  St.  Rep.  915.  Compare  Bowen  v. 
Wlckersham,  124  Ind.  404;  19  Am.  St.  Rep.  lOG,  as  to  the  sufficiency 
of  a  description  of  property  in  a  decree  of  sale.  See,  also,  the  note 
to  De  Sepulveda  v.  Baugh,  5  Am.  St.  Rep.  459. 

TRESPASS.— FEDERAL  OFFICERS  may  be  sued  In  the  state 
courts  for  trespasses  committed  by  them  under  process  issued  out 
of  a  court  of  the  United  States:  Ward  v.  Henry,  19  Wis.  76;  88  Am, 
Dec.  672;  Bruen  v,  Ogden,  11  N.  J.  L.  370;  20  Am,  Dec,  593;  Dunn 
▼.  Vail,  7  Mart.  41G;12  Am,  Dec.  512. 

RULES  RESPECTING  RECEIV^KS.-In  Southern  Granite  Co, 
T.  Wadsworth.  115  Ala.  570,  the  defendant  was  appointed  by  a  cir- 
cuit court  of  the  United  States  as  receiver  for  Chapman,  Reynolds 
ft  Co.,  in  a  suit  brought  against  that  firm  by  the  Union  National  Bank 
of  Chicago.  Wadsworlh  was  ordered,  as  such  receiver,  to  take 
charge  of  all  the  property  of  the  firm,  and  did  take  charge,  as 
receiver,  of  certain  specifically  described  pieces  of  granite,  which 
the  granite  company  sought  to  recover,  but  it  brought  an  action 
of  detinue  therefor  without  order  or  leave  of  the  federal  court,  and, 
at  the  commencement  of  such  action,  the  circuit  court  was  In  pos- 
session of  the  property,  by  Its  receiver,  and  had  ordered  it  to  be  sold. 

The  court,  in  rendering  Its  opinion,  said  that  a  generally  accepted 
rule  In  respect  to  receivers  is  that:  "A  receiver  being  appointed 
for  the  preservation  of  tlie  fund  or  property  pendente  lite,  and  for 
Its  ultimate  disposal  according  to  the  rights  and  priorities  of  the 
parties  entitled,  the  remedy  is  regarded  as  In  the  nature  of  a  se- 
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questration,  rather  than  as  an  attachment  of  the  property,  and  it 
ordinarily  gives  no  advantage  or  priority  to  the  person  at  whose 
instance  the  appointment  is  made,  over  other  parties  in  interest 
Nor  does  it  change  the  title  to,  or  create  any  lien  upon,  the  prop- 
erty; its  purpose,  in  this  respect,  being  rather  lilse  that  of  an  in- 
junction pendente  lite,  to  preserve  the  subject  matter  until  the 
rights  of  all  the  parties  may  be  judicially  determined":  Citing  High 
on  Receivers,  sec.  5. 

"The  same  doctrine  is  expressed  by  the  supreme  court  of  the 
United  States  as  follows:  'A  receiver  derives  his  authority  from  the 
act  of  the  court  appointing  him,  and  not  from  the  act  of  the  par- 
ties at  whose  suggestion  he  is  appointed;  and  the  utmost  effect  of 
his  appointment  is  to  put  the  property  from  that  time  into  his  cus- 
tody as  an  officer  of  the  court,  for  the  benefit  of  the  party  ultimately 
proved  to  be  entitled,  but  not  to  change  the  title,  or  even  the  right 
of  possession.  In  the  property' ":  Union  Banl£  v.  Kansas  City  Banli, 
136  U.  S.  223;  Talladega  Mercantile  Co.  v.  Jenifer  Iron  Co.,  102  Ala. 
259. 

Another  rule  quoted  from  the  author  above  cited,  and  "so  sanc- 
tioned by  authority  as  not  to  be  questioned,"  is  that:  "A  receiver 
being  an  officer  of  the  court,  acting  under  its  direction,  and  in  all 
things  subject  to  Its  authority,  it  is  contrary  to  the  established  doc- 
trine of  courts  of  equity  to  permit  him  to  be  made  a  party  defend- 
ant to  litigation,  unless  by  consent  of  the  court  appointing  him. 
And  It  Is,  in  all  cases,  necessary  that  a  person  desiring  to  bring 
suit  against  a  receiver,  In  his  official  capacity,  should  first  obtain 
leave  of  the  court  by  which  he  was  appointed,  since  the  courts 
will  not  permit  the  possession  of  the  receiver  to  be  disturbed  by 
suit  or  otherwise,  without  Its  consent  or  permission.  The  rule  is 
established  for  the  protection  of  receivers  against  unnecessary  and 
expensive  litigation,  and.  In  most  Instances,  a  party  aggrieved  may 
have  ample  relief,  by  application  on  motion,  to  the  court  appoint- 
ing the  receiver.  And  when  an  action  Is  Instituted  against  a  re- 
ceiver, in  his  official  capacity,  without  first  obtaining  leave  of  the 
court,  the  plaintiff  In  such  action  is  guilty  of  a  contempt  of  court, 
and  will  be  punished  accordingly":  High  on  Receivers,  sec.  254. 

"It  Is  true,"  said  the  court,  "that  Congress,  by  the  act  of  March 
3,  18S7,  as  revised  and  corrected  August  13,  1888,  provided  for  the 
bringing  of  suits  against  receivers  appointed  by  any  of  the  courts 
of  the  United  States,  In  respect  to  any  act  or  transaction  of  his  In 
carrying  on  the  business  connected  with  such  property,  witliout  pre- 
vious leave  of  the  court  in  which  such  receiver  or  manager  was  ap- 
pointed, which  suit  shall  be  subject  to  the  general  equity  jurisdic- 
tion of  the  court  In  which  such  receiver  or  manager  was  appoint- 
ed; so  far  as  the  same  is  necessary  to  the  ends  of  justice.  The 
effect  of  this  act,  as  has  been  held,  is  to  allow  such  suits  in  all  mat- 
ters growing  out  of  the  management  of  the  property  In  charge  of 
receivers,  to  the  extent  of  allowing  the  establishment  of  a  debt  by 
the  judgment  of  another  court  against  the  receivership,  leaving  the 
matter  of  its  payment  and  the  adjustment  of  all  equities  between 
different  claimants  Interested  in  the  property,  to  the  determination 
of  the  court  which  appointed  the  receiver,  and  that  no  court  can 
interfere  with  the  custody  of  propertj'  held  by  another  court  through 
a  receiver":  High  on  Receivers,  sec.  395b,  and  authorities  there 
cited. 

The  court,  therefore,  held  that  the  plnlntlflf  could  not  maintain 
Its  action  against  the  receiver,  as  such,  without  the  consent  or 
order  of  the  federal  court  appointiii_'  liiin:  tliat  whether  the  federal 
court  as-sumed  possession  and  control  of  the  property  rightfully  or 
not  was  Immaterial;  that  the  title  to  the  property  was  not  disturbed 
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by  the  court  in  assuming  possession  and  control  of  the  property;  that 
the  question  of  ownership  was  one  which  the  federal  court  was 
competent  to  decide;  that  the  question  of  title  belonged  to  the  fed- 
eral court,  and  was  one  over  which  the  state  court  had  no  jurisdic- 
tion; and  that  the  plaintiff's  remedy  for  the  enforcement  of  his  right 
was  by  Intervention  by  petition  in  the  federal  court. 


Drennen  V.  Mercantile  Trust  and  Deposit  Co. 

[115  Alabama,  592.] 

WAGES— rRTORITY  OP  CORPORATION  EMPLOYES 
OVER  BONDHOLDERS— RECEIVER.— THE  EQUITABLE  DOC- 
TRINE that  employ§s  of  a  corporation,  which  has  passed  into  the 
hands  of  a  receiver,  on  a  bill  for  foreclosure,  and  the  like,  filed  by, 
or  in  behalf  of,  the  holders  of  Its  bonded  Indebtedness,  secured  by 
mortgage  or  deed  of  trust,  are  given  a  preference,  or  priority  of 
payment,  over  the  bondholders,  in  respect  to  wages  earned  within 
a  short  period  before  the  appointment  of  the  receiver,  is  not  con- 
fined to  railway  corporations,  but  applies  to  private  corporations, 
•uch  as  a  mining  and  coke  manufacturing  concern. 

WAGES-PRIORITY  OF  CORPORATION  EMPLOYES 
OVER  BONDHOLDERS-RECEIVER— DIVERSION  OF  GROSS 
INCOME.— If  a  private  corporation,  such  as  a  mining  and  coke 
manufacturing  concern,  passes  Into  the  hands  of  a  receiver,  on  a 
bill  for  foreclosure,  filed  by  the  trustee  of  the  holders  of  its  bonded 
indebtedness,  which  is  secured  by  a  deed  of  trust,  and  the  gross 
Income  of  the  corporation  has  been,  In  one  form  or  another,  divert- 
ed from  the  payment  of  wages  due  Its  laborers  and  operatives,  and 
converted,  directly  or  Indirectly,  to  the  use  and  benefit  of  the  bond- 
holders, such  wages,  and  the  accounts  of  supply  or  materialmen, 
for  labor  done  and  supplies  furnished  recently  before  the  appoint- 
ment of  the  receiver,  are  entitled.  In  equity,  to  preference  and  pri- 
ority of  payment  over  the  bondholders. 

WAGES— PRIORITY  OF  CORPORATION  EMPLOYES 
OVER  BONDHOLDERS— RECEIVER— PREFERENCE  AS  TO 
"MONEYED  ASSETS."— If  laborers  to  whom  wages  are  due  from 
a  private  corporation,  intervene,  by  petition,  in  a  pending  suit  for 
the  appointment  of  a  receiver  and  the  foreclosure  of  a  mortgage 
given  to  secure  the  company's  bonded  Indebtedness,  averring  that 
the  company,  when  the  receiver  was  appointed,  held  and  owned 
accounts  or  claims  for  products  sold,  for  a  large  amount,  such  ac- 
counts, or  their  proceeds,  constitute  "moneyed  assets,"  which  are 
a  part  of  the  gross  earnings  of  the  corporation,  and  they  belong  to 
the  employes  in  preference  to  the  bondholders.  If  they  are  still 
uncollected  in  the  hands  of  the  receiver,  the  petitioners,  under  a 
general  prayer  for  relief,  are  entitled  to  have  their  claims  charged 
upon  them;  If  they  have  been  collected  and  the  money  is  In  the 
hands  of  the  receiver,  the  petitioners  are  entitled  to  have  their 
debts  paid  out  of  It;  and  if  their  proceeds  have  been  paid  to  the 
bondholders,  or  expended  In  the  administration  of  the  receivership, 
the  claims  of  the  petitioners,  under  a  special  prayer  for  relief, 
should  be  made  a  charge  on  the  corpus  of  the  mortgaged  property, 
and  paid  out  of  the  first  moneys  coming  into  the  hands  of  the  re^ 
ceiver. 

WAGES— PRIORITY  OF  CORPORATION  EMPLOYES 
OVER  BONDHOLDERS— RECEIVER— EQUITY  MUST  BE 
SHOWN.— Wages  and  accounts  of  laborers  and  employes  of  a  cor- 
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poratloD,  accruing  recently  before  the  appointment  of  a  receiver, 
are,  under  proper  averments  and  proof,  enforceable  to  ttie  extent 
that  the  worl£  or  services  performed  contributed  to  the  permauoit 
improvement  or  betterment  of  the  property,  or  were  necessary  to 
keep  it  a  "going  concern,"  but  the  equity  of  the  laborers  or  em- 
ployes, as  against  bondholders,  cannot  be  supported  on  either  of 
these  grounds  unless  the  petition  states  the  facts  justifying  it. 

ASSIGNMENT— RIGHT  OB"  ASSIGNEE  TO  ASSERT  PRI- 
ORITY OF  CLAIM.— The  priority  of  claims  held  by  the  employes 
of  a  corporation  over  the  lien  of  a  mortgage  upon  the  property  of 
the  corporation,  may  be  asserted  by  an  assignee  of  the  claims. 

INTERVENTION— PARTIES-HOW  MADE,  BY  PRAYT2U 
THAT  NOTICE  BE  GIVEN— If  a  petition  for  intervention  is  filed 
In  a  pending  chancery  suit,  with  a  prayer  that  notice  of  its  filiug 
be  given  to  the  parties  to  the  pending  suit,  this  is  sufficient  to  make 
them  parties  to  the  Intervention. 

INTERVENTION— PLEADING— INFORMATION  AND  BE- 
LIEF.—The  averment  of  a  material  fact  on  the  information  and 
belief  of  the  petitioner.  In  a  petition  for  intervention  in  a  pending 
chancery  suit,  is  sufficient. 

Walker,  Porter  &  Walker,  for  the  appellants. 

John  P.  Tillman,  for  the  appellee. 

«>2  McCLELLAN,  J.  The  Mary  Lee  Coal  and  Railway  Com- 
pany having  made  default  in  the  payment  of  the  interest  on  its 
bonded  indebtedness,  the  trustee  in  the  mortgages  executed  by 
said  company  to  secure  its  said  indebtedness,  seasonably  after 
such  default  made,  filed  a  bill  in  the  city  court  of  Birmingham 
praying  the  appointment  of  a  receiver  "with  full  power  and  au- 
thority to  demand,  sue  for,  collect,  receive,  and  take  into  his 
possession  the  goods,  chattels,  rights,  credits,  moneys,  and  ef- 
fects, lands,  tenements,  books,  papers,  and  property  belonging 
to  the  said  Mary  Lee  Coal  and  Railway  Company,  and  that  said 
receiver  may  receive  from  the  said  court,  in  addition  to  the  ordi- 
nary powers  possessed  by  such  receivers,  full  power  and  author- 
ity to  manage,  run,  and  operate  said  property,  and  to  carry  out 
any  and  all  contracts  that  said  company  may  have  made  (and  to 
renew  the  same),  connected  with  the  conduct  of  their  business, 
and  especially  the  contract  with  T.  G.  Bush,  receiver,  if  essen- 
tial thereto  to  pay  to  the  said  Bush,  receiver,  any  indebtedness 
which  may  now  be  due  him,  and  to  preserve  and  protect  the 
corporate  franchises,  privileges,  and  property,  and  to  preserve 
the  corporate  existence  of  the  said  company,  and  to  preserve  all 
corporate  property  from  being  sacrificed,  under  any  proceeding 
phich  can  or  may  be  taken  and  would  be  likely  to  prejudice  or 
sacrifice  the  same,  and  that  an  injunction  may  issue  against  the 
said  defendant  company  and  all  persons  claiming  to  act  by, 
through,  or  under  it,  and  all  other  persons,  to  restrain  them 
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from  interfering  with  the  said  receiver's  taking  possession  of 
and  managing  the  said  property."  The  further  prayer  of  the 
bill  is  for  the  ascertainment  of  the  mortgage  indebtedness,  prin- 
cipal and  interest,  a  decree  requiring  the  defendant  to  pay  *^^ 
the  same  by  a  short  day  to  be  named  by  the  court,  and,  in  de- 
fault of  such  payment,  for  a  decree  that  said  company  and  all 
other  persons  claiming  under  it  be  absolutely  barred  and  fore- 
closed of  and  from  all  right  of  equity  of  redemption  in  and  to  said 
premises,  and  for  a  decree  directing  the  sale  of  the  whole  mort- 
gaged premises  for  the  payment  of  said  bonded  indebtedness 
and  the  interest  thereon,  et  cetera. 

The  premises  embraced  in  the  mortgages,  and  for  which  a 
receiver  and  sale  are  thus  prayed,  consisted  of  a  coal  mine  and 
plant  complete,  coking  ovens,  and  a  railway  in  Jefferson  county. 
The  railway  was  six  or  seven  miles  in  length,  built  primarily,  it 
may  be  admitted,  for  the  development  and  to  be  used  in  the 
working  of  defendant's  said  mine,  but  defendant's  charter, 
which  authorized  the  construction  and  operation  of  this  rail- 
way, required  that  defendant  should  transport  persons  and  the 
property  of  others  upon  it,  so  that  as  to  this  road  the  defendant 
corporation  was  a  common  carrier. 

A  receiver  was  appointed  in  accordance  with  the  prayer  of 
the  bill,  and  took  possession  of  all  the  property  and  effects  of 
the  respondent  corporation.  The  bill  was  filed  and  the  ap- 
pointment made  on  November  28,  1893. 

On  February  20,  1894,  Drennen  &  Co.  filed  a  petition  in  the 
cause,  which,  as  finally  amended,  presents  the  following  aver- 
ments: That  the  defendant,  the  Mary  Lee  Coal  and  Railway 
Company,  is  indebted  to  petitioners  in  the  sum  of  fourteen 
thousand  six  hundred  and  ninety-seven  dollars  and  fifty-two 
cents,  including  interest  to  time  of  filing  the  petition,  and  that 
all  this  indebtedness  had  accrued  during  the  months  of  August, 
September,  October,  and  November,  1893;  that,  as  shown  by  the 
bill,  said  defendant  owned  and  operated  a  coal  mine,  coke  ovens, 
and  a  railway  in  Jefferson  county  at  the  time  of  the  appoint- 
ment of  the  receiver  under  said  bill,  and  that  the  defendant  had 
carried  on  these  operations  for  six  months  prior  to  such  appoint- 
ment, and  that  the  company  then  owed  a  large  amount  of  back 
wages  to  its  employes  and  operatives,  a  great  part  of  which  was 
due  to  them  for  work  and  labor  done  in  said  mine  and  in  and 
about  said  coke  ovens  and  railway;  that  the  amount  alleged  to 
be  due  petitioners  from  said  company  is  a  part  of  such  back 
wages  due  by  defendant  to  its  said  employes  and  operatives  for 
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work  and  labor  done  and  performed  for  the  defendant  during 
the  ®^*  months  of  July,  August,  September,  October,  and  No- 
vember, 1893,  and  the  books  and  accounts  of  petitioners,  show- 
ing the  said  amount  alleged  to  be  due  them,  have  been  compared 
and  checked  over  with  the  books  and  accounts  of  the  defendant, 
which  are  in  the  possession  of  the  receivers  in  the  cause,  and 
both  sets  of  books  and  accounts  agree  as  to  said  amount  due  the 
petitioners;  that  the  work  done  by  said  employes  and  operatives 
during  said  months  consisted  in  part  in  digging  and  mining  and 
shipping  coal,  in  keeping  said  mine  in  operation  and  in  prepar- 
ing said  coal  for  shipment,  and  that  about  eight  thousand  nine 
hundred  and  forty-seven  dollars  and  fifty-two  cents  of  the 
amount  due  petitioners  was  for  this  work,  in  other  part,  to  the 
extent  of  about  seven  hundred  and  fifty  dollars  in  value,  in  oper- 
ating and  repairing  defendant's  said  railroad,  and  for  the  rest, 
to  the  extent  of  about  five  thousand  dollars,  in  the  operating 
and  repairing  said  coke  ovens  and  in  preparing  coke  for  ship- 
ment to  market,  and  that  all  said  work  was  necessary  to  enable 
the  defendant  to  carry  on  its  business,  and  was  done  for  the  ben- 
efit of  the  complainant  in  the  cause  and  to  preserve  the  prop- 
erty and  franchises  of  the  defendant  embraced  in  the  deeds  of 
trust  to  the  complainant;  that  petitioners  have  been  informed 
and  believe,  and  so  state,  that  there  was  due  to  the  defendant  at 
and  before  the  time  of  the  appointment  of  the  receiver  the  sum 
of  about  forty  thousand  dollars,  for  coal  and  coke  sold  by  the 
defendant,  which  had  been  taken  from  said  mine  and  manufac- 
tured in  said  ovens,  that  forty  thousand  dollars  represented  gross 
earning  of  the  defendant  into  which  the  labor  of  said  employes 
and  operatives  entered,  and  that  they  performed  work  and  la- 
bor in  mining  said  coal  and  in  manufacturing  said  coke;  that 
defendant  was,  and  had  been  for  a  year  or  more  prior  to  the 
appointment  of  the  receiver,  a  corporation  duly  organized  un- 
der the  general  laws  of  Alabama,  and  as  such  had  power  to  con- 
demn land  for  railroad  purposes  and  to  operate  its  said  rail- 
road as  a  common  carrier,  and  did  so  operate  it;  and  that  peti- 
tioners for  value  purchased  from  said  employes  and  opcrativea 
their  claims  against  the  defendant,  aggregating  said  sum  of 
fourteen  thousand  six  hundred  and  ninety-seven  dollars  and 
fifty-two  cents,  and  said  claims  were  duly  transferred  and  as- 
signed to  them  before  the  appointment  of  said  receiver.  The 
following  is  the  prayer  of  this  petition:  "That  your  honors  will 
take  jurisdiction  of  this  petition,  and  that  a  day  be  fixed  or 
set  for  the  hearing  of  the  same,  and  that  such  ***°  notice  as  is 
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required  by  law  and  the  rules  of  your  honors'  court  be  given  or 
served  upon  the  parties  to  this  cause;  and  that  upon  the  hear- 
ing of  this,  their  petition,  your  honors  will  render  a  decree  de- 
claring, or  establishing,  the  said  claim  of  the  petitioners  a  prior 
and  preferred  claim  to  and  over  said  mortgages  or  deeds  of  trust 
of  complainant;  and  that  the  said  receivers  be  required  to  pay 
said  claim  of  petitioners  out  of  the  first  moneys  that  come  into 
their  hands  over  and  above  what  shall  be  necessary  to  pay  the 
running  and  operating  expenses  of  said  property.  Petitioners 
ask  and  pray  for  all  other  and  such  other  orders  and  decrees  as 
may  be  necessary  in  the  premises."  The  petition  is  verified, 
one  of  the  petitioners  making  oath  that  its  allegations  and  state- 
ments made  of  his  own  knowledge  he  knows  to  be  true,  and 
those  made  upon  information  and  belief  he  believes  to  be  true. 

To  this  petition  the  complainant  in  the  cause  interposed  a 
demurrer  assigning  numerous  grounds  of  objection  to  its  suffi- 
ciency. The  assignments  chiefly  relied  on  may  be  summarized 
as  follows:  1.  That  the  petition  fails  to  show  that  the  Mary 
Lee  Coal  and  Railway  Company  is  a  railroad  corporation;  2. 
That  the  petition  fails  to  show  that  the  receivers  have  any  money 
in  their  hands  subject  to  the  payment  of  petitioners'  claim; 
or  that  complainant  or  the  bondholders  ever  received  any  mon- 
eys that  should  have  been  paid  to  the  petitioners;  or  that  they 
were  ever  paid  anything  on  their  bonds  after  the  accrual  of  the 
claims  of  petitioners;  or  that  the  security  afforded  by  said  mort- 
gages was  enhanced  or  improved  in  value  by  the  rendition  of 
the  services  referred  to  in  the  petition;  3.  That  the  petition 
fails  to  show  that  the  Mary  Lee  Coal  and  Eailway  Company 
ever  diverted  any  of  its  gross  earnings  from  the  payment  of  iU 
running  expenses  either  for  the  improvement  or  betterment  of 
its  said  railroad  or  other  property,  or  for  the  payment  of  inter- 
est on  any  of  the  bonds  secured  by  said  deeds  of  trust,  or  any 
of  the  other  charges  secured  by  either  of  said  deeds.  And  there 
are  other  assignments,  based  on  the  grounds  above  stated,  go- 
ing separately  to  the  particular  claims  of  petitioners  for  work,  et 
cetera,  done  on  the  railroad,  on  the  coke  ovens,  and  in  manu- 
facturing and  shipping  coke,  and  in  the  mine,  severally.  These 
need  not  be  further  set  out  at  this  place. 

•^^  The  city  court  sustained  complainant's  demurrer,  and 
dismissed  the  petition,  and  from  that  decree  petitioners  prose- 
cute this  appeal. 

The  equitable  doctrine,  whereby  employes  of  railway  corpo- 
rations which  have  passed  into  the  hands  of  receivers,  on  billa 
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for  foreclosure  and  the  like  filed  by  or  in  behalf  of  the  holders 
of  their  bonded  indebtedness  secured  by  mortgage  or  deed  of 
trust,  are  given  a  preference  and  priority  of  payment  over  the 
bondliolders  in  respect  of  wages  earned  within  a  short  period — 
generally  said  to  be  six  months — before  the  appointment  of  the 
receiver,  is  thoroughly  well  established  in  other  jurisdictions, 
and  especially  in  the  decisions  of  the  supreme  court  of  the 
United  States:  Fosdick  v.  Schdl,  99  U.  S.  235;  Miltenberger  v. 
Logansport  Ey.  Co.,  106  U.  S.  286;  Burnham  v.  Bowen,  111 
U.  S.  776;  Kneeland  v.  American  Loan  Co.,  136  U.  S.  89; 
Union  IVust  Co.  v.  Illinois  etc.  Ey.  Co.,  117  U.  S.  434;  Farmers' 
Loan  etc.  Co.  v.  Kansas  City  etc.  Ey.  Co.,  53  Fed.  Eep.  182;  Po- 
land V.  Lamoille  Valley  E.  E.  Co.,  52  Vt.  144;  Litzenberger  v. 
Jarvis  etc.  Mortgage  Trust  Co.,  8  Utah,  15;  Union  Trust  Co.  v. 
Souther,  107  U.  S.  591;  Morgan's  E.  E.  &  S.  S.  Co.  v.  Texas 
Cent.  Ey.  Co.,  137  U.  S.  171;  Hale  v.  Frost,  99  U.  S.  389. 

The  grounds  of  this  doctrine,  and  its  extent  and  limitations, 
are  nowhere  more  lucidly  and  forcibly  sta-ted  than  in  the  opin- 
ion of  Chief  Justice  Waite  in  Fosdick  v.  Schall,  99  U.  S.  235, 
where  it  is,  we  believe,  first  clearly  expounded  and  declared; 
and  we  cannot  do  better  here  than  to  quote  the  language  of  that 
learned  judge:  "As  to  the  second  question,  we  have  no  doubt 
that  when  a  court  of  chancery  is  asked  by  railroad  mortgagees 
to  appoint  a  receiver  of  railroad  property,  pending  proceedings 
for  foreclosure,  the  court,  in  the  exercise  of  a  sound  judicial  dis- 
cretion, may,  as  a  condition  of  issuing  the  necessary  order,  im- 
pose auch  terms  in  reference  to  the  payment  from  the  income 
during  the  receivership  of  outstanding  debts  for  labor,  supplice, 
equipment,  or  permanent  improvement  of  the  mortgaged  prop- 
erty as  may,  under  the  circumstances  of  the  particular  case,  ap- 
pear to  be  reasonable.  Eailroad  mortgages  and  the  rights  of 
railroad  mortgagees  are  comparatively  new  in  the  history  of 
judicial  proceedings.  They  are  peculiar  in  their  character  and 
affect  peculiar  interests.  The  **^  amounts  involved  are  gener- 
ally large,  and  the  rights  of  the  parties  oftentimes  complicated 
and  conflicting.  It  rarely  happens  that  a  foreclosure  is  carried 
through  to  the  end  without  some  concessions  by  some  parties 
from  their  strict  legal  rights,  in  order  to  secure  advantages  that 
could  not  otherwise  be  attained,  and  which  it  is  supposed  will 
operate  for  the  general  good  of  all  who  are  interested.  This 
results  almost  as  a  matter  of  necessity  from  the  peculiar  circum- 
gtances  which  surround  such  litigation. 

'^he  buainefes  of  all  railroad  companies  is  done  to  a  greater 
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or  less  extent  on  credit.  This  credit  is  longer  or  shorter,  as  the 
necessities  of  the  case  require;  and  when  companies  become  pe- 
cuniarily embarrassed,  it  frequently  happens  that  debts  for  labor, 
supplies,  equipment,  and  improvements  are  permitted  to  accu- 
mulate, in  order  that  bonded  interest  may  be  paid  and  a  disas- 
trous foreclosure  postponed,  if  not  altogether  avoided.  In  this 
way  the  daily  and  monthly  earnings,  which  ordinarily  should 
go  to  pay  the  daily  and  monthly  expenses,  are  kept  from  those 
to  whom  in  equity  they  belong,  and  used  to  pay  the  mortgage 
5ebt.  The  income  out  of  which  the  mortgagee  is  to  be  paid  is 
the  net  income  obtained  by  deducting  from  the  gross  earnings 
what  is  required  for  necessary  operating  and  managing  ex- 
penses, proper  equipment,  and  useful  improvements.  Every 
railroad  mortgagee,  in  accepting  his  security,  iii.pliedly  agrees 
that  the  current  debt  made  in  the  ordinary  course  of  business 
shall  be  paid  from  the  current  receipts  before  he  has  any  claim 
upon  the  income.  If,  for  the  convenience  of  the  moment, 
something  is  taken  from  what  may  not  improperly  be  called  the 
current  debt  fund,  and  put  into  that  which  belongs  to  the  mort- 
gage creditors,  it  certainly  is  not  inequitable  for  the  court,  when 
asked  by  the  mortgagees  to  take  possession  of  the  future  income 
a»nd  hold  it  for  their  benefit,  to  require  as  a  condition  of  such  an 
order  that  what  is  due  from  the  earnings  to  the  current  debt 
shall  be  paid  by  the  court  from  the  future  rent  receipts  before 
anything  derived  from  that  source  goes  to  the  mortgagees.  In 
this  way  the  court  will  only  do  what,  if  a  receiver  should  not  be 
appointed,  the  company  ought  itself  to  do.  For  even  though 
the  mortgage  may  in  terms  give  a  lien  upon  the  profits  and  in- 
come, until  possession  of  the  mortgaged  ®^*  premises  is  actually 
taken  or  something  equivalent  done,  the  whole  earnings  belong 
to  the  company  and  are  subject  to  its  control:  Galveston  R.  R. 
V.  Cowdrey,  11  "Wall.  459;  Oilman  v.  Illinois  etc.  Tel.  Co.,  91 
U.  S.  603;  American  Bridge  Co.  v.  Heidelbach,  94  U.  S.  798. 

"The  mortgagee  has  his  strict  rights  which  he  may  enforce 
in  the  ordinary  way.  If  he  asks  no  favors,  he  need  grant  none. 
But  if  he  calls  upon  a  court  of  chancery  to  put  forth  its  extraordi- 
nary powers  and  grant  him  purely  equitable  relief,  he  may,  with 
propriety,  be  required  to  submit  to  the  operation  of  a  rule  which 
always  applies  in  such  cases',  and  do  equity  in  order  to  get  equity. 
The  appointment  of  a  receiver  is  not  a  matter  of  strict  right. 
Such  an  application  always  calls  for  the  exercise  of  judicial  dis- 
cretion; and  the  chancellor  should  so  mold  his  order  that,  while 
favoring  one,  injustice  is  not  done  to  another.  If  this  cannot 
be  accomplished,  the  application  should  ordinarily  be  denied. 
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"We  think,  also,  that  if  no  such  order  is  made  when  tlie  re- 
ceiver is  appointed,  and  it  appears  in  the  progress  of  the  cause 
that  bonded  interest  has  been  paid,  additional  equipment  pro- 
vided, or  lasting  and  valuable  improvements  made  out  of  earn- 
ings which  ought  in  equity  to  have  been  employed  to  keep  down 
debts  for  labor,  supplies,  and  the  like,  it  is  within  the  power 
of  the  court  to  use  the  income  of  the  receivership  to  discharge 
obligations  which,  but  for  the  diversion  of  funds,  would  have 
been  paid  in  the  ordinary  course  of  business.  This,  not  because 
the  creditors  to  whom  such  debts  are  due  have  in  law  a  lien  upon 
the  mortgaged  property  or  the  income,  but  because,  in  a  sense, 
the  officers  of  the  company  are  trustees  of  the  earnings  for  the 
benefit  of  the  different  classes  of  creditors  and  the  stockholders; 
and  if  they  give  to  one  class  of  .creditors  that  which  properly 
belongs  to  another,  the  court  may,  upon  an  adjustment  of  the 
accounts,  so  use  the  income  which  comes  into  its  own  hands,  as  if 
practicable,  to  restore  the  parties  to  their  original  equita.ble 
rights.  "While,  ordinarily,  this  power  is  confined  to  the  appro- 
priation of  the  income  of  the  receivership  and  the  proceeds  of 
moneyed  assets  that  have  been  taken  from  the  company,  cases 
may  arise  where  equity  will  require  the  use  of  the  proceeds  of 
the  sale  of  the  mortgaged  property  in  the  same  way.  Thus, 
***  it  often  happens  that,  in  the  course  of  the  administration 
of  the  cause,  the  court  is  called  upon  to  take  income  which 
would  otherwise  be  applied  to  the  payment  of  old  debts  for  cur- 
rent expenses,  and  use  it  to  make  permanent  improvements  on 
the  fixed  property,  or  to  buy  additional  equipment.  In  this  way 
the  value  of  the  mortgaged  property  is  not  infrequently  ma- 
terially increased.  It  is  not  to  be  supposed  that  any  such  use 
of  the  income  will  be  directed  by  the  court,  without  giving  the 
parties  in  interest  an  opportunity  to  be  heard  against  it.  Gen- 
erally, as  we  know  both  from  observation  and  experience,  all 
such  orders  are  made  at  the  request  of  the  parties  or  with  their 
consent  Under  such  circumstances,  it  is  easy  to  see  that  there 
may  sometimes  be  a  propriety  in  paying  back  to  the  income 
from  the  proceeds  of  the  sale  what  is  thus  again  diverted  from 
the  current  debt  fund  in  order  to  increase  the  value  of  the  prop- 
erty sold.  The  same  may  sometimes  be  true  in  respect  to  ex- 
penditures before  the  receivership.  No  fixed  and  inflexible  rule 
can  be  laid  down  for  the  government  of  the  courts  in  all  cases. 
Each  case  will  necessarily  have  its  own  peculiarities,  which  must, 
to  a  greater  or  less  extent,  influence  the  chancellor  when  he 
comes  to  act    The  power  rests  upon  the  fact  that,  in  the  ad- 
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ministratian  of  the  affaire  of  the  company,  the  mortgage  cred- 
itors have  got  possession  of  that  which  in  equity  belonged  to 
the  whole  or  a  part  of  the  general  creditors.  Whatever  ia  done, 
therefore,  must  be  with  a  view  to  a  restoration  by  the  mortgage 
creditors  of  that  which  they  have  thus  inequitably  obtained.  It 
follows  that  if  there  has  been  in  reality  no  diversion,  there  can 
be  no  restoration;  and  that  the  amount  of  restoration  should 
be  made  to  depend  upon  the  amount  of  the  diversion":  Fosdick 
V.  Schall,  99  U.  S.  235,  251,  et  seq. 

The  subject  matter  involved  in  the  case  of  Fosdick  v.  Schall, 
99  U.  S.  235,  was  railroad  property,  and  stress  is  laid  upon  that 
fact  in  the  opinion.  Moreover,  in  all  the  cases  cited  above  as 
sustaining  this  doctrine,  the  question  arose  between  mortgagees 
of  railroad  property,  or  receivera  of  railroads,  and  persons  who 
claimed  to  have  furnished  labor  or  supplies  in  the  operation 
of  the  loan  or  to  have  put  permanent  improvements  and  better- 
ments upon  the  property;  and  this  character  of  the  property  is 
not  infrequently  referred  to  in  these  cases  as  one  of  the  grounds 
or  reasons  for  the  existence  of  the  doctrine;  nor  is  there  lacking 
in  ®^®  many  of  them  expressions,  which  are  perhaps  no  more 
than  dicta  of  the  judge  writing  the  opinion,  to  the  effect  that 
the  rule  has  never  been  and  cannot  be  extended  to  the  property 
of  any  other  corporation  or  class  of  corporations.  The  applica- 
tion of  the  principle  to  railroad  corporations  and  property,  and 
the  view  that  it  should  not  be  extended  to  other  corporations 
and  their  property,  is  based  partly  upon  the  supposed  peculiar- 
ities of  such  corporations  in  the  manner  of  conducting  their 
business,  adverted  to  somewhat  by  Chief  Justice  Waite,  supra, 
but  mainly  on  their  public  character,  the  public  uses  to  which 
their  property  is  devoted,  the  public  convenience  which  their 
business  is  to  conserve,  the  right  and  interest  which  the  public 
have  in  the  carrying  on  of  their  business,  without  break,  let,  or 
hindrance,  and  their  corresponding  duty  to  the  public  to  so  car- 
ry it  on.  But  while  these  considerations  are  pretty  generally 
referred  to  in  these  cases,  the  equity  of  the  principle  is  no- 
where nor  in  any  degree  made  to  rest  upon  them.  To  the  con- 
trary, they  seem  to  be  advanced  merely  for  the  purpose  of 
affording  a  justification — ^we  had  almost  said  excuse — for  the 
application  and  effectuation  in  the  particular  case  of  an  abstract 
equity  resting  entirely  upon  other  and  altogether  sufficient 
grounds  of  recognized  equitable  cognizance,  and  which  needs 
no  other  justification  or  excuse  for  its  application  in  any  case 
than  the  existence  of  the  facts  upon  which  it  arises  and  rests. 
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It  may  be — ^probably  is — that  all  which  is  said  in  the  oases 
about  railroads,  and  this  equity  being  confined  to  the  property, 
et  cetera,  of  railroad  corporations,  comes  from  a  conservative 
view  of  the  sacredness  of  the  rights  of  mortgagees  as  against 
the  subsequently  accruing  claims  of  third  persons,  and  is 
prompted  by  an  apprehension  that  if  the  principle  is  allowed  to 
operate  in  respect  of  the  property  of  other  corporations,  as  to 
which  there  may  not  be,  from  all  points  of  view,  the  same  neces- 
sity for  its  application,  it  would  become  an  engine  of  oppression 
to  bondholders  and  be  used  in  violence  to  their  vested  rights 
and  interest.  This  view  is  most  commendable,  but  the  appre- 
hension is  without  any  reasonable  foundation,  it  seems  to  us. 
If  the  principle  is  equitable  in  itself,  it  can  never  be  used  to 
work  injustice  or  inequity  to  bondholders^  or  to  anybody  else. 
And  that  it  is  inequitable  in  itself,  and  without  reference  to 
whether  the  mortgagor  ***  corporation  is  a  railroad  company 
or  not,  is  demonstrated  by  the  opinion  of  Judge  Waite  in  Fos- 
dick  V.  Schall,  99  U.  S.  235,  which  has  been  uniformly  followed 
and  never  doubted,  and  is  demonstrable  by  every  consideration 
obtaining  in  the  premises. 

The  doctrine  proceeds  on  the  broad  principle,  which  under- 
lies the  administration  of  all  law  concerning  property  right,  that 
when  one  party  has  property  which  belongs  to  another,  restitu- 
tion in  some  form  or  another  must  be  adjudged  or  decreed  by 
the  courts  upon  proper  and  seasonable  application  by  the  party 
aggrieved.  The  theory  is,  to  get  nearer  the  case  in  hand,  that 
the  bondholders,  or  the  receiver  for  them,  have  property  or 
something  of  value  to  which  the  party  invoking  the  court's  aid 
has  a  better  abstract  right,  a  superior  eqiiity.  To  state  the 
proposition  yet  more  concretely:  The  equity  arises  and  is  rested 
upon  one  or  another  of  three  following  categories  or  states  of 
fact:  1.  That  the  gross  earnings  of  the  corporation  before  the 
receivership,  to  which  its  operatives  and  laborers  and  persons 
furnishing  necessary  supplies  are  upon  all  the  authorities  enti- 
tled in  preference  and  priority  to  the  bondholders,  have  been 
diverted  from  the  payment  of  their  wages  and  accounts  and 
paid  to  the  bondholders,  or  are  in  the  hands  of  the  receiver  to 
be  paid  to  the  bondholders,  or  to  be  expended  by  him  in  the 
further  operation  of  the  corporation's  works  for  the  benefit  of 
the  bondholders,  or  have  been  expended  either  before  or  after 
receiver  appointed  in  the  improvement  and  betterment  of  the 
mortgaged  property,  whereby  the  security  of  the  bonds  is  in- 
creased to  the  obvious  advantage  and  benefit  of  the  bondholders; 

▲m.  Sr.  Rir.  Vok  LXVU.-« 


82         Deennen  v.  Mercantile  Trust  etc.  Co.     [Alabama, 

or  2.  That  whether,  strictly  speaking,  there  has  hecn  any  diver- 
sion of  gross  earnings  from  the  employes  directly  or  indirectly 
to  the  bondholders  or  not,  the  operatives  and  laborers  have  per- 
formed services  and  labor  in  the  improvement  and  betterment 
of  the  mortgaged  property,  so  that  such  labor  and  services  have 
inured  directly  to  the  benefit  of  the  bondholders  in  the  en- 
hancement of  the  value  of  their  security,  and  hence  of  their 
bonds,  they  thereby  securing,  in  addition  to  the  property  em- 
braced in  their  mortgages,  the  value  of  the  services  of  the  com- 
pany's operatives  and  laborers,  which  value  belongs  to  such 
operatives  and  laborers,  and  would  have  been  paid  ***  to  them, 
it  is  to  be  assumed,  by  the  corporation  out  of  its  gross  earnings 
but  for  the  intervention  of  the  bondholders,  and  the  appoint- 
ment at  their  instance  of  the  receiver;  or  3.  That  labor  and 
services  have  been  performed  and  rendered  in  carrying  on  the 
business  of  the  corporation  and  keeping  it  a  "going  concern," 
the  mortgages  and  bonds  evidencing  a  contemplation  of  the 
parties  to  them  that  the  operations  of  the  corporation  should 
be  kept  on  foot  and  going,  and  a  necessity  therefor  as  the  means 
of  production  of  the  net  income  out  of  which  the  bonds,  prin- 
cipal, and  interest  are  to  be  paid;  that  the  business  has  been 
kept  going  by  the  receiver  and  earnings  from  it  have  been  real- 
ized; that  such  earnings  have  been  paid  to  the  bondholders,  or 
are  held  by  the  receivers,  and  that  the  laborers  have  not  been  paid 
for  services  thus  rendered  prior  to  the  receivership.  The  first 
two  categories  of  fact  under  which  such  priority  will  be  awarded 
are  fully  stated  and  the  equity  of  the  results  flowing  from  them 
is  fully  demonstrated  in  the  opinion  of  Judge  Waite  copied 
above.  The  third  finds  ample  illustration  and  support  in  an 
opinion  of  the  supreme  court  of  the  United  States,  delivered 
also  by  the  chief  justice,  in  Burnham  v.  Bowen,  111  U,  S.  776, 
where  it  was  sought  to  have  the  amount  due  Bowen  for  coal 
supplied  to  a  railroad  company  before  the  appointment  of  the 
receiver  made  a  first  charge  upon  the  income  of  the  receivership, 
and,  such  income  having  been  paid  to  the  bondholders,  to  have 
payment  made  out  of  the  corpus  of  the  mortgaged  property;  and 
it  is  not  questioned  that  sums  due  to  laborers  stand  upon  the 
same  footing  as  supply  accounts  in  this  connection.  In  the 
course  of  the  opinion  Judge  Waite  said:  "In  the  present  case, 
as  we  have  seen,  the  debt  of  Bowen  was  for  current  expenses  and 

payable  out  of  current  earnings It  is  said,  however,  that 

as  no  part  of  the  income,  before  the  appointment  of  the  re- 
ceiver, was  used  to  pay  mortgage  interest,  or  to  put  permanent 
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improvements  on  tlie  property,  or  to  increase  the  equipment, 
there  was  no  such  diversion  of  the  funds  belonging  in  equity  to 
the  labor  and  supply  creditors  as  to  make  it  proper  to  use  the 
income  of  the  receivership  to  pay  them.  The  debt  due  Bowen 
was  incurred  to  keep  the  road  running,  and  thus  preserve  the 
security  of  the  bond  creditors.  If  the  trustees  had  taken  posses- 
sion **^^  under  the  mortgage,  they  would  have  been  subjected 
to  similar  expenses  to  do  what  the  company,  with  their  con- 
sent and  approbation,  was  doing  for  them.  There  is  nothing 
to  show  that  the  receiver  was  appointed  because  of  any  misap- 
propriation of  the  earnings  by  the  company.  On  the  contrary, 
it  is  probable,  from  the  fact  that  the  large  judgment  for  the 
right  of  way  was  obtained  about  the  same  time  the  receiver  was 
appointed,  that  the  change  of  possession  was  effected  to  avoid 
anticipated  embarrassments  from  that  cause.  But,  however 
that  may  be,  there  certainly  is  no  complaint  of  a  diversion  by 
the  company  of  the  current  earnings  from  the  payment  of  the 
current  expenses.  So  far  as  anything  appears  on  the  record, 
the  failure  of  the  company  to  pay  the  debt  to  Bowen  was  due 
alone  to  the  fact  that  the  expenses  of  running  the  road  and 
preserving  the  security  of  the  bondholders  were  greater  than 
the  receipts  from  the  businesss.  Under  these  circumstances, 
we  think  the  debt  was  a  charge  in  equity  on  the  continuing  in- 
come, as  well  as  that  which  came  into  the  hands  of  the  court 
after  the  receiver  was  appointed  as  that  before.  When,  there- 
fore, the  court  took  the  earnings  of  the  receivership  and  applied 
them  to  the  payment  of  the  fixed  charges  on  the  railroad  struc- 
tures, thus  increasing  the  security  of  the  bondholders  at  the  ex- 
pense of  the  labor  and  supply  creditors,  there  was  such  a  diver- 
sion of  what  is  denominated  in  Fosdick  v.  Schall,  99  U.  S.  235, 
the  'current  debt  fund,*  as  to  make  it  proper  to  require  the 
mortgagees  to  pay  it  back.  So  far  as  current  expense  creditors 
•re  concerned,  the  court  should  use  the  income  of  the  receiver- 
•hip  in  the  way  the  company  would  have  been  bound  in  equity 
and  good  conscience  to  use  it  if  no  change  in  the  possession  had 
been  made.  This  rule  is  in  strict  accordance  with  the  decision 
in  Fosdick  v.  Schall,  99  U.  S.  235,  which  we  see  no  reason  to 
modify  in  any  particular." 

And  to  the  same  effect,  that  it  is  not  necessary  to  the  appli- 
cation of  this  doctrine  that  there  should  be,8trictly  speaking,  any 
diversion  of  income  before  the  appointment  of  the  receiver,  are 
the  opinions  of  Judge  Thompson,  expressed  in  his  work  on  Cor- 
porations^  and    of   Judge    Caldwell  on    the   circuit   bench:  6 
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Thompson  on  Corporations,  sec.  7118;  Fanners*  Loan  etc.  Co. 
V.  Kansas  City  etc.  Co.,  53  Fed.  Rep.  183. 

Enough  has,  we  think,  been  said  by  ourselves  and  "*"* 
through  our  adoption  of  the  language  of  Judge  Waite  to  demon- 
strate that  the  equity  of  the  doctrine  lies  solely  in  the  facts  that 
the  gross  income  of  the  corporation  which  in  good  conscience  be- 
longs to  its  laborers  and  operatives  has  been,  in  one  form  or 
another,  diverted  from  them  and  converted  directly  or  indirectly 
to  the  use,  benefit,  and  behoof  of  the  bondholders  to  whom  in 
equity  and  good  conscience  it  does  not  belong,  whether  the 
mortgages  securing  the  bonds  in  terms  embrace  income  or  not, 
until  the  wages  of  laborers  and  operatives  and  the  accounts  of 
supply  or  materialmen  for  labor  done  and  supplies  furnished 
recently  before  the  appointment  of  the  receiver  have  been  paid. 
And  this  is  the  whole  equity,  and  it  is  in  itself  a  perfect  equity. 
The  fact  that  the  corporation  is  of  a  public  character  does  not 
enter  into  it  and  is  not  an  element  of  it,  any  more  than  such  fact 
would  be  necessary  to  a  recovery  in  trover  for  a  horse  converted 
by  a  corporation.  Every  element  of  this  equity  may  exist  as 
well  against  a  private  as  against  a  public  corporation,  and 
against  bond  creditors  of  the  one  as  well  as  the  other.  The 
right  to  be  asserted  is  obviously  the  same  whatever  the  char- 
acter in  this  respect  of  the  corporation.  The  wrong  done  to  the 
employes  is  the  same — the  misappropriation  of  the  fund  for  the 
payment  of  their  wages.  And  the  remedy  for  the  effectuation 
of  the  right  and  the  redress  of  the  wrong  is  applied  npon  con- 
siderations which  take  no  account  of  whether  the  corporation 
whose  earnings  have  thus  been  wrongfully  diverted  from  the 
pajrment  of  its  employes  is  a  railroad  company,  or  a  manufactur- 
ing company,  or  a  mining  company.  The  diversion  of  the  fund 
being  shown  and  the  equity  being  thus  made  to  appear,  the 
redress  is  accorded,  the  equity  is  declared  and  effectuated  by 
courts  of  chancery  upon  that  broad  and  beneficent  maxim  of 
equity  jurisprudence  which  imposes,  or  authorizes  the  court  to 
impose,  upon  every  suitor  asking  equitable  relief  the  duty  and 
burden  of  doing  equity;  and  we  have  not  heard  or  seen  it  sug- 
gested that  this  principle  is  applicable  more  to  one  suitor  than 
another  or  more  to  a  public  than  a  private  corporation.  The 
necessity  for  the  application  of  this  equitable  doctrine,  for  giv- 
ing preference  to  claims  of  employes  for  wages,  is  doubtless 
more  frequent  in  railroad  cases,  but  that  does  not  argue  that 
the  facts  which  authorize  it  cannot  well  **"  exist  in  other  cases. 
So  there  is  more  necessity  ordinarily  for  a  railroad  corporation 
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to  be  kept  a  "going  concern,"  because  of  the  duty  it  owes  tbe 
public  and  the  character  of  its  business,  and  hence  it  is  true 
that  the  facts  stated  constituting  the  equity  of  the  doctrine  in 
the  third  category,  supra,  exist  more  frequently  in  respect  of  rail- 
road property.  But  there  may  well  be,  from  the  point  of  view  of 
the  bondholders,  as  much  necessity  to  keep  the  works  of  a  private 
corporation  going  in  order  to  protect  and  preserve  the  property 
which  is  the  bondholders'  security  as  also  to  earn  income  for  the 
paym<3nt  of  current  expenses  and  the  principal  and  interest  of 
the  bonds.  And  the  necessity  of  keeping  the  corporation  a 
going  concern  is  in  all  cases  gauged,  not  from  the  standpoint 
of  the  public,  but  from  the  standpoint  of  the  bondholders,  and 
for  the  purpose  of  determining,  not  what  injury  the  public 
would  have  suffered  from  the  stoppage  of  the  works,  nor  how 
they  have  been  benefited  by  the  continuation  of  the  business, 
but  what  injury  the  bondholder  would  have  suffered  from  such 
stoppage  in  the  loss  of  net  income  and  the  diminution  of  the 
value  of  tlie  property,  with  a  view  to  measuring  the  benefits  he 
has  received  from  the  labor  of  employes  in  continuing  to  carry 
on  the  operations  of  the  corporation.  The  damages  and  loss 
to  the  bondholder  from  a  stoppage  of  the  operations  of  a  railroad 
would  generally  be  greater  than  from  the  stoppage  of  the  workg 
of  a  mining  company;  but  whether  greater  or  less,  they  stand 
upon  the  same  footing  as  a  measure  of  the  benefit  accruing  to 
him  from  the  labor  which  prevented  their  infliction  upon  him; 
the  difference  is  one  of  quantity  and  not  of  kind. 

We  have  undertaken  to  state  this  doctrine  as  it  has  been 
declared  in  other  jurisdictions,  and  there  applied  to  railroad 
property,  and  to  give  our  reasons  on  general  principles  for  the 
conclusion  we  have  reached  that  tliat  limitation  of  the  doctrine 
is  unsound,  and  that,  of  consequence,  in  our  opinion,  the  equity 
is  ^  salutary,  and  its  effectuation  is  as  practicable  and  necessary 
against  the  bondholders  of  private  as  against  those  of  the  public 
corporations.  The  argument  against  this  wider  application  of 
the  doctrine,  which  is  based  on  the  supposed  fact  that  such  ap- 
plication has  not  heretofore  been  made,  is  the  same  argument 
that  stood  in  the  way  of  the  conclusion  in  Fosdick  v.  Schall, 
99  U.  S.  235,  and  was  in  that  case  entirely  **"  demolished  in 
respect  of  railroad  corporations  and  their  property;  the  same 
argument,  indeed,  that  has  had  to  be  met  and  overthrown  in 
every  new  application  of  equitable  principles  from  the  begin- 
ning, and  which,  had  it  been  allowed  to  obtain  and  control, 
would  have  left  England  and  this  country  without  the  splendid 
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Bystem  of  equity  jurisdiction  which  now  embellishes  the  juris- 
prudence of  both  countries.  It  may  be,  as  suggested,  that  courts 
have  been  very  stupid  or  very  much  at  fault  in  not  making  an 
eariier  application  of  these  principles  to  cases  like  the  present 
one;  but,  if  so,  it  is  the  same  stupidity  which  delayed  the  declara- 
tion of  the  doctrine  of  Fo^dick  v.  Schall,  99  U.  S.  235,  that  in 
the  early  ages  failed  to  recognize  equity  jurisprudence  at  all,  and 
which,  upon  the  eventual  establishment  of  the  court  of  chan- 
cery, stood  in  the  way  of  the  immediate  development  and  appli- 
cation of  all  the  principles  of  equity  into  a  perfect  system  of 
equity  jurisprudence  which  has  not  even  yet  been  attained. 

The  broader  application  of  the  doctrine,  which  we  are  at- 
tempting to  justify  on  what  we  regard  as  very  plain  and  simple 
elementary  principles  of  equity,  will  not  lead  to,  involve  or 
admit  of  any  of  the  dire  consequences  which  are  suggested,  as 
will  be  clearly  seen  upon  reference  to  the  limitations  which 
those  principles  themselves  involve,  and  which  we  have  en- 
deavored to  state  with  care  and  precision.  It  will  not  take  the 
place  of  mechanic  lien  laws  and  the  like,  nor  obviate  the  ne- 
cessity or  policy  of  such  enactments.  It  will  not  in  any  sense 
encroach  upon  vested  or  contractual  securities  or  rights.  The 
principles  upon  which  it  rests,  in  the  application  of  it  w*hich  we 
are  proposing,  in  and  of  themselves,  mark  a  distinct  line  be- 
tween the  particular  corporation  cases  to  which  it  applies  and 
the  ordinary  cases  of  mortgages  on  property,  whether  of  indi- 
viduals or  corporations,  to  secure  the  payment  of  debts;  and 
under  it  there  is  not  the  slightest  danger  of  the  secured  creditor 
in  any  case  losing  anything  which  he  is  entitled  to  on  recognized 
principles  of  equity  and  good  conscience. 

We  have  examined  all  the  authorities  brought  to  light  in  the 
case,  not  to  speak  of  the  adjudications  of  this  court,  and  none  of 
them  conflicts  with  our  position  except  in  matter  of  obvious 
dicta  to  which  we  have  already  referred. 

^^"^  We  have  proceeded  thus  far  and  to  the  conclusion  indi- 
cated above  without  reference  to  or  consideration  of  what  has 
heretofore  been  said  or  decided  by  this  court  on  the  subject. 
Aside  from  the  case  of  Merchants'  Bank  v.  Moore,  106  Ala,' 6^:6, 
there  are  two  cases  in  our  repoiis  which  are  supposed  to  bear 
upon  it.  The  first  is  that  of  Meyer  v.  Johnston,  53  Ala.  237. 
In  this  case  it  appears  that  the  mortgagor  of  a  railway  executed 
a  second  mortgage  on  the  property  to  secure  money  borrowed 
for  the  purpose  of  making  permanent  improvements  upon  it, 
and  this  money  was  so  used.     Of  an  effort  made  by  the  bene- 
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ficiaries  in  the  second  mortgage  to  have  their  claim  given  a 
priority  over  the  first  mortgage  debt,  the  court,  by  Manning,  J., 
gaid:  "The  claim  of  the  complainants  below  for  the  value  of 
the  improvements  made  on  the  railroad  is  without  just  founda- 
tion. It  would  be  a  case  of  charging  the  mortgagee  with  im- 
provements put  on  the  mortgaged  property  by  the  mortgagor; 
which  is  wholly  inadmissible."  The  equitable  principle  of  Fos- 
dick  T.  Schall,  99  U.  S.  235,  had  not  been  formulated  and  ex- 
pounded at  the  time  of,  nor  was  it  urged  in  argument  or  at  all 
considered  by  the  court  in,  the  decision  of  Meyer  v.  Johnston, 
53  Ala.  237,  nor  indeed  did  the  facts  there  involved  present  a 
case  for  its  application.  So  that  we  feel  entirely  warranted  in 
Baying  that  that  adjudication  is  not  an  authority  against  the  so 
well  established  doctrine  of  Fosdick  v.  Schall,  99  U.  S.  235,  and 
the  other  cases  in  that  line  of  authority. 

The  other  case  referred  to  is  that  of  Lehman  v.  Tallassee  Mfg. 
Co.,  64  Ala.  567.  In  that  case  the  equitable  doctrine  invoked 
by  these  petitioners  was  not  only  fully  considered  by  this  court, 
but  it  was  reaffirmed  and  adopted,  and  its  operation  was  ex- 
pressly extended  to  the  property  of  a  manufacturing  company 
then  in  the  hands  of  a  receiver  appointed  at  the  instance  of  the 
holders  of  the  corporation's  bonds  which  were  secured  by  a  deed 
of  trust  or  mortgage  on  its  property.  Brickell,  chief  justice, 
delivered  the  opinion  of  the, court,  and,  after  quoting  with  ap- 
proval the  following  language  from  the  opinion  of  Judge  Waite 
in  Fosdick  v.  Schall,  99  U.  S.  235,  viz.:  "When  a  court  of  chan- 
cery is  asked  by  railroad  mortgagees  to  appoint  a  receiver  of 
railroad  property,  pending  proceedings  for  foreclosure,  the 
court,  in  the  exercise  of  a  sound  judicial  discretion,  may,  as  a 
****  condition  of  issuing  the  necessary  order,  impose  such  terms 
in  reference  to  the  payment  from  the  income,  during  the  re- 
ceivership, of  outstanding  debts  for  labor,  supplies,  equipment, 
or  permanent  improvement  of  the  mortgaged  property,  as  may, 
under  the  circumstances  of  the  particular  case,  appear  to  be  rea- 
sonable," went  on  to  say:  "The  further  observation  is  made  in 
reference  to  railroad  mortgages,  which  seems  to  us  applicable  to 
mortgages  by  manufacturing  and  commercial  corporations,  gen- 
erally, that  they  'are  comparatively  new  in  the  history  of  judi- 
cial proceedings.  They  are  peculiar  in  their  character  and  effect 
peculiar  interest.  The  amounts  involved  are  generally  large, 
and  the  rights  of  the  parties  oftentimes  complicated  and  con- 
flicting. It  rarely  happens  that  a  foreclosure  is  carried  through 
to  the  end  without  some  concessions  of  some  parties  from  their 
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strict  legal  rights,  in  order  to  secure  advantages  that  could  not 
otherwise  be  attained,  and  which  it  is  supposed  will  operate  for 
the  general  good  of  all  who  are  interested.  This  results,  almost 
as  a  matter  of  necessity,  from  the  peculiar  circumstances  which 
surround  such  litig'ation/  "  And  the  chief  justice  in  another 
connection  said  further:  "The  general  creditors  then  before  the 
court,  under  the  circumstances,  could  properly,  for  the  conven- 
ience and  interest  of  all,  be  required  to  concede  the  use  of  ilie 
property  belonging  to  the  mortgagor  but  not  covered  by  the 
mortgage  from  their  strict  legal  rights  to  it,  and  its  immediate 
reduction  to  money  by  a  sale;  as  the  mortgagees  could  be  re- 
quired to  concede  for  their  strict  legal  rights  that  from  the 
earnings  of  the  mortgaged  property  outetanding  debts  for  labor, 
supplies,  et  cetera,  should  be  paid".  Lehman  v.  Tallassee  Mfg. 
Co.,  64  Ala.  596,  et  seq. 

The  case  of  Merchants'  Bank  v.  Moore,  106  Ala.  646,  re- 
ferred to  above,  goes  upon  certain  dicta  of  Judge  Brewer  in 
Kneeland  v.  American  etc.  Trust  Co.,  136  U.  S.  89,  which  we 
have  already  considered,  to  the  conclusion  that  the  doctrine 
under  consideration  cannot  be  applied  to  other  than  railroad 
corporations.  That  conclusion  is,  we  think,  at  war  with  our 
own  case  of  Lehman  v.  Tallassee  Mfg.  Co.,  64  Ala.  567;  and  it 
appears  to  have  been  rendered  without  consideration,  and  cer- 
tainly without  discussion,  of  the  broad  and  beneficent  principles 
of  equity  which  not  only  support  the  doctrine  in  respect  of  rail- 
way corporations  but,  with  *^®  equal  force,  require  its  exten- 
sion to  all  corporations,  which,  as  shown  by  deeds  of  trust  or 
mortgages  to  secure  bonds,  it  is  in  the  contemplation  and  to  the 
interest  of  the  parties,  the  mortgagor  and  bondholders,  should 
be  kept  going;  and  this  without  at  all  impinging  upon  the 
sacredness  of  the  vested  rights  of  the  bondholders.  We  are  now 
of  opinion  that  what  is  said  in  that  case  in  limitation  of  the 
doctrine  to  railroads  is  unsound  in  principle,  and  must  be  modi- 
fied so  as  to  comport  with  the  views  we  now  announce.  And  we 
will  return  to  and  reaffirm  the  decision  in  Lehman  v.  Tallassee 
Mfg.  Co.,  64  Ala.  567,  and  upon  that,  in  connection  with  the 
general  equities  to  which  we  have  adverted,  we  do  not  hesitate 
to  apply  the  doctrine  of  Fosdick  v.  Schall,  99  U.  S.  235,  to  the 
property  of  the  defendant  corporation,  though  it  be  only  a  min- 
ing and  coke  manufacturing  concern,  now  in  the  hands  of  the 
receivers  appointed  at  the  instance  of  the  trustee  in  the  deeds 
of  trust,  if  £he  petition  presents  the  particular  facts  which  are 
essential   elements  of    the  equity    petitioners  invoke  and  rely 
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upon.  To  return,  then,  to  the  petition:  We  find  no  averment 
in  it  of  any  such  improvement  or  betterment  of  the  mortgaged 
property  by  the  laborers  whose  wages  are  unpaid,  and  to  whose 
claims  petitioners  have  succeeded,  as  would  entitle  them  to 
priority  over  the  bondholders.  There  are  averments  of  repairs 
to  the  coke  ovens  and  to  the  railroad;  but  mere  casual  and  inci- 
dental repairs,  such  as  are  implied  here,  the  mere  mending  a 
break  or  defect  caused  by  current  use,  et  cetera,  are  not  im- 
provements or  betterments  within  the  rule  we  are  considering. 
The  improvements  must  be  of  such  character  as  to  add  a  value 
in  a  sense  permanent  to  the  property,  so  that  the  security  of  the 
bonds  is  thereby  increased,  before  the  bondholders  can  be  called 
upon  to  make  restitution  of  that  value  to  the  laborers. 

Nor  do  we  find  that  a  case  is  made  under  the  third  state- 
ment of  facts  supporting  this  equity  above.  It  is  said  that  the 
labor  was  necessary  to  continue  the  business  of  the  corporation, 
but  it  is  not  shown  either  that  such  continuance  was  to  the  ad- 
vantage of  the  bondholders,  or  necessary  in  conservation  of  their 
interests,  or  that  any  income,  out  of  which,  or  because  of  the 
receipt  of  which,  the  wages  for  this  labor  should  be  paid,  had 
been  realized  by  the  receiver  from  his  administration  *****  and 
operation  of  the  business  and  works  of  the  corporation.  Hence 
no  case  is  made  under  the  third  statement  above  of  the  facts  con- 
stituting this  equity. 

But  we  do  find  an  averment  on  information  and  belief  that 
"there  was  due  to  the  defendant  at  and  before  the  time  of  the 
appointment  of  said  receiver  the  sum  of  about  forty  thousand 
dollars,  which  was  due  for  coal  and  coke  sold  by  the  defendant, 
and  which  was  taken  from  said  mine  and  manufactured  in  said 
ovens,  and  that  said  forty  thousand  dollars  represented  the 
gross  earnings  of  the  defendant  into  which  the  labor  of  said 
employes  and  operatives  entered,  and  that  said  employes  per- 
formed work  and  labor  in  the  mining  of  said  coal  and  in  manu- 
facturing said  coke,  and  which  is  referred  to  in  this  section." 
This  averment  is  not  objectionable  because  of  being  made  on  in- 
formation and  belief:  Christian  v.  American  etc.  Mtg.  Co.,  92 
Ala.  130;  Lucas  v.  Oliver,  34  Ala.  626;  Nix  v.  Winter,  35  Ala. 
309.  It  is  as  definite  as  to  amount  as  if  the  language  had  been 
"a  large  sum,  to  wit,  forty  thousand  dollars,"  which  means 
about  forty  thousand  dollars,  and  is  a  customary  and  sufficient 
mode  of  averring  such  facts.  It  is  an  averment  that  the  com- 
pany when  the  receiver  was  appointed  held  and  owned  claims 
for  products  sold,  bills  receivable,  for  about  forty  thousand  dol- 
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lara.  Prima  facie,  the  parties  owing  these  bills  were  solvent  and 
the  amounts  against  them  were  good.  It  is  shown  that  the 
receivers  were  authorized  and  directed  to  take  into  their  posses- 
sion all  the  property  of  the  corporation,  special  reference  being 
made  to  assets  of  this  kind,  and  that  they  did  take  possession  of 
all  its  property  of  every  kind.  It  is  probable  these  accounts 
have  been  collected,  but  whether  so  or  not,  they  or  their  proceeds 
constitute  the  "moneyed  assets  that  have  been  taken  from  the 
company,"  spoken  of  by  Judge  Waitc  as  the  class  of  assets  upon 
which  ordinarily  the  power  to  give  laborers  priority  of  payment 
over  bondholders  is  exercised.  The  petition  shows  that  these 
''moneyed  assets"  belonged  to  and  were  a  part  of  the  gross  earn- 
ings of  the  corporation.  They  therefore  belonged  to  the  em- 
ployes in  preference  to  the  bondholders.  If  they  are  still  un- 
collected in  the  hands  of  the  receiver,  the  petitioners  are  en- 
titled to  have  their  claims  charged  upon  them  under  the  gen- 
eral prayer  for  relief.  If  they  have  been  collected  and  the 
money  is  in  the  hands  of  the  receiver,  petitioners  are  entitled  to 
***  have  their  debts  paid  out  of  it.  And  if  their  proceeds  have 
been  paid  to  the  bondholders  or  expended  in  the  administration 
of  the  receivership,  the  claims  of  the  petitioners  should  be 
made  a  charge  on  the  corpus  of  the  mortgaged  property,  and 
paid  out  of  the  first  moneys  coming  into  the  hands  of  the  re- 
ceiver, as  specially  prayed  in  the  petition. 

The  claims  of  the  petitioners  being  for  labor  done  within  six 
montlis  before  the  appointment  of  the  receiver  come  within  the 
strictest  rule  declared  by  any  of  the  cases  as  to  time:  6  Thomp- 
son on  Corporations,  sec.  7115. 

No  objection  to  the  relief  prayed  can  be  based  upon  the  fact 
that  petitioners  claim  as  assignees  of  the  employes:  5  Thomp- 
son on  Corporations,  sec.  7117. 

The  petition  prays  that  notice  of  its  filing  be  given  to  the 
parties  to  the  pending  suit.  This  was,  in  our  opinion,  sufficient 
in  respect  of  making  parties  to  the  intervention,  and  the  objec- 
tion in  this  connection  taken  by  the  demurrer  is  untenable. 

Finally,  our  conclusion  is,  that  the  petition  made  a  case  for  the 
relief  as  shown  above,  and  the  demurrer  to  it  should  not  have 
been  sustained.  The  decree  of  the  city  court  is,  therefore,  re- 
versed, the  demurrer  to  the  petition  as  a  whole  is  overruled,  and 
the  cause  is  remanded. 

COLEMAN,  J.,  DISSENTED.— "The  real  Issue  Involved,"  he  Raid, 
"Is  whether  the  doctrine  believed  to  have  been  first  promuls?iit<-d  in 
the  case  of  Fosdick  v.  Schall,  99  U.  S.  235,  which  allowed  wages 
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earned  within  six  months  before  the  appointment  of  a  receiver 
preference  and  priority  over  the  bondholders  whose  debts  were  se- 
cured by  a  mortgage  preceding  the  accrual  of  the  claim  for  wages, 
and  which  doctrine,  by  that  decision  and  others  since  rendered,  was 
expressly  limited  to  public  railroads,  shall  be  further  extended,  and, 
as  extended,  be  applied  to  private  business  corporations,  companies, 
and  individual  transactions.  The  principle  asserted  and  the  rule 
adopted  for  its  application  In  the  opinion  of  the  court  logically  leads 
to  this  result.  No  case  has  been  cited  in  support  of  the  contention, 
and  the  writer  believes  it  is  without  precedent." 

"Is  it  a  fact,"  he  continued,  "that  the  gross  income  covered  by  a 
prior  executed  mortgage,  iinown  to  the  parties,  belongs.  In  any 
sense,  to  the  laborer  or  materialman  as  a  matter  of  equal  or  equita- 
ble right;  and  that  It  does  not  belong  to  the  bondholder,  althon-^h 
by  contract  he  has  secured  a  prior  lien,  which  lien  existed,  and  which 
the  laborer  and  materialmen  knew  existed,  when  the  services  were 
rendered  and  the  supplies  or  material  were  furnished?  Have  we  dis- 
covered or  invented  a  legal  X-ray  which  exposes  to  the  j>idicifil  eye 
an  imperfection  in  the  old  doctrine  of  contract  on  porsoual  credit, 
or  manifests,  as  unsound,  the  rule  which  declares  contracts  to  be 
sacred  and  inviolable? 

"If  the  Income  'belongs*  to  the  laborer,  he  ought  to  be  able  to 
recover  It  in  an  action  for  money  had  and  received,  and  not  by  a 
judgment  for  services  rendered.  If  he  or  the  materialman  has  a 
lien  upon,  or  prior  claim  to,  the  income,  or  upon  the  'coii^us  into 
which  the  labor  or  material  has  entered,'  as  an  'abstract'  and  'per- 
fect equity,'  independent  of  contract  or  statute,  the  judicial  mind  for 
a  century  or  more  has  been  grossly  at  fault.  The  interventions  of 
legislatures  to  provide  for  labor  and  material  furnished,  and  the 
study  and  worry  of  courts  to  adjust  the  rights  of  contractors  and 
prior  mortgagees  under  these  statutory  enactments,  were,  to  a  great 
degree,  superfluous,  and  labor  lost,  for,  if  the  doctrine  now  con- 
tended for  be  sound,  there  arose  from  the  facts,  without  the  statute, 
or  agreement,  a  perfect  equity,  which  only  needed  application  and 
enforcement.  If  the  doctrine  now  contended  for  is  sound,  there 
must  arise  on  every  farm,  in  every  manufactory,  mine,  and  enter- 
prise In  which  labor  is  performed  and  material  furnished  from 
which  a  gross  Income  is  derived,  the  same  riphts  and  equity,  inde- 
pendent of,  and  superior  to,  the  claims  of  all  other  creditors  without 
regard  to  previous  or  subsequent  contracts.  If  the  perfect  equity 
exist,  the  arbitrary  limitation,  by  some  courts,  to  six  months  within 
which  such  claims  may  be  enforced  is  a  t.vrnunical  usurpation  by 
the  courts." 

The  cases  of  Fosdick  v.  Schall,  99  U.  S.  235,  and  Kneeland  r. 
American  etc.  Trust  Co.,  13G  U.  S.  89,  were  cited  as  showing  that 
the  doctrine  of  the  principal  case  is  liniitod  to  railway  mortgages, 
and  the  writer  of  tlie  dissenting  opinion  declared  that  he  could  not 
sanction  as  sound  a  rule  of  equity  which  annuls,  or,  as  usually  ex- 
pressed, "displaces,"  existing  relations  between  a  mortgagor  and 
mortgagee,  in  the  interest  pf  a  tlilrd  party,  wliose  Interest  was  ac- 
quired against  the  mortgagor,  subsequent  to,  and  with  a  full  knowl< 
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edge  of,  the  rights  of  the  mortgagee.  "The  Jtistificatlon  of  the 
courts,"  he  said,  "denying  a  mortgagee  his  priority,  has  been  rested 
mainly  upon:  1,  The  equitable  doctrine  that  he  who  seeks  equity 
must  do  equity;  2.  Upon  the  equitable  doctrine  of  estoppel;  and  3. 
That  the  claim  is  one  of  abstract  right  arising  from  certain  coudi- 
tions  and  circumstances.  As  to  the  first  of  these  propositions,  that 
he  who  seeks  the  aid  of  a  court  of  equity  must  do  equity,  the  rule 
operates  only  between  the  parties  to  an  agreement  or  transaction 
to  prevent  the  one  from  taking  an  undue  advantage  of  another,  but 
cannot  be  Invoked  by  a  stranger,  who  is  not  even  a  proper  party  to 
the  suit  But  the  argument  assumes  the  question  In  controversy, 
and  that  is  that  these  claimants  have  an  equity  peculiar  to  them 
because  of  the  character  of  the  claims.  These  claims  must  neces- 
sarily arise  either  from  contract,  express  or  implied,  or  from  the 
statute,  or  result  into  such  superior  claims  as  matter  of  law  from 
facts.  It  is  not  pretended  that  the  right  is  of  statutory  creation, 
or  of  contract  between  the  parties,  the  mortgagee  and  labor  or  ma- 
terial creditor,  nor  between  the  mortgagor  as  the  agent  of  the  mort- 
gagee, and  the  labor  or  material  creditor. 

"Is  it  a  conclusion  of  law  that  a  mortgagee  guarantees  to  laborers 
and  materialmen  that  the  business  of  the  company  or  corporation 
will  be  conducted  on  business  principles,  and  the  company  never 
become  insolvent?  Is  it  a  conclusion  of  law  that  a  mortgagee's  lien 
shall  be  subordinate  to  claims  for  labor  and  material?  Is  It  a  con- 
clusion of  law  that  a  lien  upon  Incomes  acquired  by  solemn  con- 
tract is  subordinate  to  such -claims?  And,  on  the  other  hand,  is 
the  right  of  the  laborer  or  materialman  made  by  law  to  depend  upon 
the  skill  and  judgment  of  the  employer,  so  that,  if  permanent  In- 
Jury  results,  his  claim  becomes  thereby  of  a  higher  and  superior 
character,  or  does  it  depend  upon  how  the  gross  income  be  expend- 
ed by  the  employer?  If  this  be  law,  it  is  because  the  courts  make 
It  law,  and  In  no  sense  is  it  the  application  of  any  just  principle. 

"Contracts  for  labor  and  material,  unaided  by  special  provision 
of  the  contract,  or  statute,  stand  on  no  higher  ground  than  other 
simple  contract  creditors,  and  are  no  more  entitled  to  the  income 
than  the  latter  creditors.  Labor  and  material  claimants  have  aa 
much  right  to  have  a  simple  contract  creditor,  to  whom  income  has 
been  paid,  declared  a  trustee  for  their  benefit,  as  to  have  a  mort- 
gagee, who  has  a  lien  upon  it,  to  whom  It  has  been  paid,  declared 
such  trustee. 

"There  is  not  a  single  element  of  an  estoppel  in  the  whole  matter. 
Neither  the  laborer  nor  the  materialman  acts,  or  refrains  from  act- 
ing, at  the  instance  of  the  mortgagee.  It  is  a  question  of  con- 
tract between  them  and  the  mortgagor  in  a  matter  not  under  the 
control  or  supervision  of  the  mortgagee,  and  rendered  with  a  full 
knowledge  of  the  mortgagee's  lien.  It  would  require  affirmative 
action  on  the  part  of  the  mortgagee.  Inducing  the  labor  and  pur- 
chase, to  raise  an  estoppel  against  him. 

"The  new  doctrine  Is  a  revolution  in  jurisprudence,  subverting  set- 
tled principles,  and  not  the  application  of  new  remedies  to  existing 
rights,  and  it  should  be  walled  into  the  'exceptional  cases'  declared 
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to  be  snch  by  Mr.  Justice  Brewer,  In  Kneeland  r.  American  etc. 
Trust  Co.,  136  U.  S.  89,  and  reasserted  in  Thomas  v.  Western  Car 
Co.,  149  U.  S.  95." 

The  cases  of  Wood  r.  Guarantee  etc.  Co.,  128  U.  S.  416,  421, 
National  Banlc  v.  Carolina  etc.  R.  R.  Co.,  63  Fed.  Rep.  25,  Hanna 
V.  State  Trust  Co.,  70  Fed.  Rep.  2,  Raht  v.  Attrill,  100  N.  Y.  423,  60 
Am.  Rep.  456,  Coe  v.  New  Jersey  Midland  Ry.  Co.,  31  N.  J.  Eq.  105, 
Poland  V.  Lamville  Valley  R.  R.  Co.,  52  Vt,  144,  Thomas  v.  West- 
ern Car  Co.,  149  U.  S.  95,  and  Kneeland  v.  American  etc.  Trust  Co., 
136  U.  S.  89,  were  then  cited  to  show  that  the  rule  of  the  principal 
case  applies  only  to  railroads,  and  not  to  purely  private  business 
enterprises,  such  as  manufacturing  corporations  and  the  lilie: 
Fidelity  ^us.  etc.  Co.  v.  Shenandoah  Iron  Co.,  42  Fed.  Rep.  372;  Sev- 
enth Nat.  Bank  v.  Shenandoah  Iron  Co.,  35  Fed.  Rep.  436.  "If  the 
equitable  right  exist,"  he  said,  "as  an  abstract  right,  the  parties 
themselves  can  come  Into  the  courts  and  Insist  upon  Its  protection, 
and  need  not  wait  for  the  bondholder  or  mortgagee."  The  cases  of 
In  re  Tallassee  Mfg.  Co.,  64  Ala.  567,  and  Merchants'  Bank  v.  Moore, 
106  Ala.  646,  were  then  reviewed,  with  the  result  that  It  was  'Im- 
possible to  find  any  conflict"  between  them  "as  to  any  issue  In- 
volved In  either  case";  and  the  opinion  In  Meyer  v.  Johnston,  53  Ala. 
237,  was,  as  a  whole,  considered  to  be  in  direct  conflict  with  the 
principle  asserted  In  the  principal  case.  It  was  said  In  the  principal 
case  that  when  Meyer  v.  Johnston,  53  Ala.  237,  was  rendered,  the 
equitable  principle  of  Fosdick  v.  Schall,  99  U.  S.  235,  had  not  been 
formulated  and  expounded,  but  this  was  considered  to  be  no  argu- 
ment, for  "the  same  equity  existed  then,  and  it  was  directly  repu- 
diated." Besides  this,  the  dissenting  Justice  showed  that  the  opin- 
ion in  Fosdick  v.  Schall.  99  U.  S.  235.  had  been  rendered  when 
Meyer  v.  Johnston,  53  Ala.  137,  came  up  on  a  second  appeal. 

"It  Is  clear,"  he  said,  "from  the  authorities  of  this  state,  and  else- 
where, that  when  the  MaryXee  Coal  and  Railway  Company  executed 
Its  mortgage  to  the  Mercantile  Trust  &  Deposit  Company,  Its  mort- 
gage was  valid  as  a  conveyance  upon  all  Its  property,  and  upon 
'Income  and  tolls,'  and  that  the  principle  of  law  entered  Into  [It J 
as  a  constituent  of  that  contract  That  this  prior  right,  acquired 
by  a  solemn  contract,  cannot  be  displaced  In  favor  of  the  claims 
of  petitioner  subsequently  accruing,  and  which,  In  the  absence  of 
agreement,  must  be  presumed  to  have  been  rendered  upon  the  per- 
sonal obligation  of  the  mortgagor,  without  Impairing  the  obligation 
of  the  mortgage  contract.  Is  too  clear  to  admit  of  controversy.  It 
Is  the  doctrine  of  all  the  courts.  Even  In  cases  where  the  rule  has 
been  enforced  against  a  prior  mortgage,  the  courts  concede  that 
the  effect  of  the  application  of  the  rule  Is  to  'displace'  prior  liens. 
and  the  'displacement'  is  Justified  solely  upon  the  ground  that 
courts  of  equity  may  demand  from  the  mortgagee,  as  a  condition 
precedent  to  relief  either  in  the  appointment  of  a  receiver  or  fore- 
closure, that  he  concede  or  consent  to  the  final  payment  of  the 
claim  of  the  laborer  and  materialman,  although,  by  virtue  of  the 
mortgage,  the  Hen,  in  fact  and  in  law,  Is  prior  and  superior  to  .my 
claim  for  labor  or  supplies,  realizing  that  the  priority  could  not  be 
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adjudicated  npon  any  principle  of  'abstract  equity.'  So  apparout 
was  It  that  the  Innovation  impaired  the  obligation  of  contracts,  the 
courts  limited  the  application  of  the  'condition  precedent'  to  rail- 
roads because  of  their  public  character,  and  to  'going  railroads,'  an«l 
where  there  was  a  'diversion'  of  Income.  How  can  It  be  that  tho 
application  of  assets,  whether  money  or  property,  to  the  satisfac 
tion  of  a  mortgage,  which,  by  valid  contract  known  to  all  parties 
is  a  first  lien  upon  It,  is  a  'diversion'  of  assets,  remains  yet  to  be  sus- 
tained. There  is  much  force  In  the  position  that  the  public  have 
great  Interest  In  railroads,  and  that  no  one  should  be  allowed  to 
strike  down  without  warning  the  public  interest.  The  question  la 
one  not  simply  of  debtor  and  creditor  growing  out  of  contract,  but 
of  commerce  itself.  Many  states  have  provided  for  these  condi- 
tions by  statute,  and  saved  their  courts  from  the  imputation  of 
'court  made  law':  Central  Trust  Co.  v.  Thurman,  94  Ga.  735." 

In  conclusion,  it  was  the  opinion  of  the  dissenting  Justice  that  the 
doctrine  under  discussion  could  not  be  applied  to  such  cases  as  tho 
principal  one  without  violating  the  sacredness  of  contracts;  that  the 
rule  In  Merchants'  Bank  v.  Moore,  106  Ala.  646,  strictly  followed 
ileyer  v.  Johnston,  53  Ala.  237;  and  that  It  ought  to  be  adhered  to. 
"Certainly,"  he  said,  "If  there  was  any  conflict  between  the  case  of 
Merchants'  Bank  v,  Moore,  106  Ala.  646,  and  In  re  Tallassee,  64  \\:i. 
507,  the  same  conflict  exists  between  the  latter  case  and  Meyer  v. 
Johnston,  53  Ala.  237,  and  which,  if  there  be  such  conflict,  was 
virtually  overruled,  without  any  reference  to  It.  In  my  opinion, 
there  is  no  conflict  in  any  of  the  decisions  previous  to  that  rendered 
in  the  case  at  bar."  Head,  J.,  concurred  in  the  above  dissenclu.t; 
opinion.  In  connection  with  it,  and  the  principal  case,  the  mono- 
graphic note  to  Green  v.  Coast  Line  R.  R.  Co.,  54  Am.  St.  Rep.  418. 
on  claims  which  take  precedence  over  mortgages  of  railway  and  like 
property,  may  be  consulted  with  profit 


WAGES— PRIORITY  OF  CORPORATION  EMPLOYES  OVER 
BONDHOLDERS— RECEIVER.— The  doctrine  of  the  principal  case, 
as  applied  to  railway  corporations,  is  discussed  in  the  monographic 
note  to  Green  v.  Coast  Line  R.  R.  Co.,  54  Am.  St.  Rep.  418,  on 
claims  which  take  precedence  over  mortgages  of  railway  and  like 
property,  but  It  is  new  as  applied  to  other  corporations. 

ASSIGNMENT— ACTION  BY  ASSIGNEE.— By  statute,  in  many 
states,  an  assignee  of  a  chose  In  action  may  maintain  an  action  in 
his  own  name:  Petersen  v.  Chemical  Bank,  32  N.  Y.  21;  88  .Vm.  Dec. 
298;  Roberts  v.  Corbln.  26  Iowa.  315;  96  Am.  Dec.  146;  Jordan  t. 
Thornton,  2  Bng.  224;  44  Am.  Dec.  546. 
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Alabama  National  Bank  v.  Rivers. 

[116  Alabama,  1.] 

NEGOTIABLE  INSTRUMENTS,  IDENTIFICATION  —  IN- 
DORSEMENT FOR— The  indorsement  of  a  stranger  to  a  draft, 
made  only  for  the  purpose  of  identifying  the  payee,  is  purely  an 
In-egular  accommodation  indorsement. 

NEGOTIABLE  INSTRUMENTS.-THE  LIABILITY  OF  AN 
INDORSER  IS  GOVERNED  by  the  law  of  the  place  of  the  indorse- 
ment. 

NEGOTIABLE  INSTRUMENTS.— ACCOMMODATION  IN- 
DORSEMENTS, if  unexplained,  impose  a  liability  on  the  indorser 
strictly  analogous  to  the  liability  upon  a  regular  indorsement. 

NEGOTIABLE  INSTRUMENTS  — ACCOMMODATION  IN- 
DORSER.—Inability  of  an  iiTegular  accommodation  indorser  is  con- 
tingent.  depending  upon  due  ptt-esentmemt,  nonpayment,  and  noUee 
of  dishonor;  and  if  a  da-aft  so  indorsed  was,  in  fact  and  in  legal  eon- 
templation,paid  by  the  drawee,  this  paymeoit  constitutes  a  complete 
defense  to  an  action  seeking  to  hold  such  indorser  liable. 

NEGOTI A  BDE  INSTRUMENTS— INDORSEMENT-PLEAD- 
ING.—If,  in  an  action  against  an  indorsei*  of  a  draft,  he,  by  special 
plea,  sets  up  as  a  defense  that  the  di'aft  has  been  paid  by  the  drtiwee, 
a  domurrer  to  such  plea,  upon  the  ground  that  payment  was  made  by 
mistake,  or  undei*  such  circumstances  that  the  refubding  of  the 
amount  paid  oould  be  legally  compelle<l,  and  it  was  in  fact  rtfi;nv!ed, 
is  properly  oven-uled,  as  such  facts  constitute  proper  matter  for 
replication,  or  eould  be  shown  under  issue  joined  on  the  plea  of  pay- 
ment. 

NEGOTIABLE  INSTRUMENT&-INDORSE]\[BNT.— PAROL 
EVIDENCE  Is  not  admissible  to  vary  the  legal  effect  of  an  indoi-se- 
ment  by  showing  an  agreement,  contemporaneously  made,  that  the 
indorser  should  not  be  made  personally  liable,  and  that  such  indorse- 
ment was  made  only  for  the  purpose  of  identification. 

NEGOTIABLE  INSTRUMENTS  —  INDORSIUMETs'T  —  DE- 
MAND AND  NOTICE— WAIVER.— If  an  accommodation  indorser 
of  a  bill  or  note,  with  knowledge  that  the  usual  steps  of  demand, 
protest,  and  notice  have  not  been  taken,  promisee  to  pay,  be  fixes 
his  liability  to  the  same  extent  as  If  there  had  l>een  no  laches  on 
the  part  of  the  holder,  and  facts  which  excuse  demand  and  notice,  or 
oi>erate  as  a  waiver  of  laches  In  respect  to  them,  are  deemed 
Ifvoot  of  such  demand  aifd  notice,  and  allegations  of  these  facts 
may  be  proved  by  showing  a  waiver  of  them. 

NEGOTIABLE  INSTRUMENTS— INDORSEMENT.-PROM- 
ISE  TO  PAY  or  acknowledgment  such  as  shows  that  the  accommo- 
dation Indoi-scir  assumes  a  liability  to  pay  a  bill  or  note  ca.sts  upon 
him  thie  burden  of  proving  laches  In  regard  to  demand  and  notice, 
and  that  he  was  Ignorant  of  It. 

NEGOTIABLE  INSTRUMENTS.— PROTEST  of  negotiable 
Instruments  Is  gonei-ally  excused,  or  laches  In  respect  to  It  waived, 
by  whatever  excu.ses,  or  amounts  to  a  waiver  of,  notice  of  dishonor. 

NEGOTIABLE  INSTRUMENTS— ACCOMMODATION  IN- 
DORKEMEXT-CONSIDERATION.— To  fasten  liability  upon  an  ac- 
<v>mnio<Ifllion  IndoirKcr  of  a  draft.  It  Is  not  neres^ary  that  any  con- 
sideration should  move  directly  to  him.  The  contract  of  such  In- 
doTsement  Is  supported  by  the  consideration  moving  to  the  payee 
from  the  person  to  whom  he  negotiates  the  draft. 

NEGOTIABLE  INSTRUMENTS— EVIDENCE.— PRESUMP- 
TION that  a  foo-gcd  draft  paid  by  the  di-aweor  upon  presentation  has 
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been  returned  to  the  Indorsee  and  payment  refunded  by  him  arises 
from  his  possession  of  the  diraft  marked  paid  by  his  agent,  tx)  whom 
he  forwarded  It  for  coUectsion,  especlaJly  when  It  ie  mutilatetl  i 
the  manner  used  by  the  drawee  to  cancel  drafts  by  drawing  pen  and 
Ink  marks  through  the  word  "paid." 

NEGOTIABIyE  INtyiTlUMENTS— PAYMENT  OP  FORGED 
DRAFT— RIGHT  TO  RECOVER  AMOUNT  PAID.— The  diawea-  of 
a  forged  draft,  who  r>ays  it  to  a  bank  to  which  It  has  been  sent 
for  collection,  may,  upon  discovering  the  forgery,  recover  the  amount 
Ci"om  such  bank,  if  it  has  not  in  fact  paid  the  money  over  to  itB 
principal,  but  has  merely  credited  its  account  with  the  amount,  and 
the  bank  may  charge  back  to  its  principal  the  amount  credited,  and 
retium  the  draft  to  it. 

NEGOTIABLE  INSTRUMENTS —An  liTegular  accommoda- 
tion indorser,  who,  without  knowing  that  the  draft  indoreed  is 
forged,  receives  part  of  the  proceeds  thereof  from  the  purpoa-ted 
payee,  In  payment  of  the  Litter's  indebtedness  to  him,  and  surrendea-s 
his  c-(>llateial  securities  therefor,  though  liable  as  an  indo-rser,  is 
not  liable  for  money  had  and  received,  to  the  purchaser  of  the  draft, 

EVIDENCE  — DEPOSITIONS.  — OBJECTIONS  TO  IM- 
PROPER QUESTIONS  In  a  deiwsiition  cannot  be  made  for  the  first 
time  when  the  deposition  including  such  questions  aiid  answers 
Is  ri-ad  to  the  Jury. 

.  NE'^OTIABI.B  INSTRUMENTS— ACCOMMODATION  IN- 
DORSEMENT—EVIDENCE,— In  an  action  by  an  indorsee  against 
an  ii-regnlar  accommodation  indorsei-  of  a  draft  purchased  by  the 
indosee  from  a  person  named  therein  as  payee  and  shown  to  have 
been  aliered  and  changed  and  the  amount  thereof  raised  before  such 
purchase,  evidence  to  show  by  whom  such  indorser  was  asked  to 
Indoa-se  the  draft  is  admissible. 

NE(iOTIABLE  INSTRUMENTS —  INT>ORSEMEiNT  —  EVI- 
DENCE.—If,  In  an  action  by  an  indoreee  of  a  draft  against  the  in- 
dorser. who  sets  up  the  defense  of  want  of  demand,  protesit,  and  . 
notice  of  dishonor,  there  Is  evidence  on  the  part  of  the  indorsee  that 
the  Indorser  wiote  to  him  promising  to  pay  the  draft,  but  the  letter 
Is  not  produiced  In  evidence,  the  indoi-ser  is  competent  to  testify 
that  he  has  not  so  written  to  the  indorsee. 

NEGOTIABLE  INSTRUMENTS— FORGED  DRAFT— COIj- 
LATERAL  SECURITY- EiVIDEiNCE.- The  fact  that  notes  evi- 
dencing Indebtedness  were  secured  by  the  Indorsement  of  a  third 
person  Is  admissible  to  strengthen  the  evidence  of  the  holder  thereof 
that  he  gave  value  for  money  received  for  the  surrender  of  the 
notes,  when  It  Is  sought  to  hoJd  him,  as  for  money  had  and  re- 
ceived, on  the  ground  that  the  money  paid  him  by  the  maker  of  the 
notes  was  derived  from  a  forged  draft 

Action  for  assumpsit.  Judgment  for  defendant,  and  plain- 
tiff appealed. 

Lane  &  White  and  Mountjoy  &  Tomlinson,  for  the  appellant 

Arnold  &  Evans,  0.  W.  Underwood,  and  J.  A.  Mitchell,  for 
tiie  appellee. 

**  BRICKELL,  C.  J.  This  was  an  action  instituted  by  the 
Alabama  National  Bank,  appellant,  against  E.  R.  Rivers,  ap- 
pellee, to  enforce  the  latter's  liability  aa  an  accommodation  in- 
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dorser  of  a  check  or  draft,  which  had  been  purchased  from  the- 
apparent   payee   upon  appellee's    indorsement,  and  which  had 
been  raised  from  two  dollars  to  two  thousand  dollars  between  the- 
date  of  its  issue  and  the  purchase  by  appellant.     On  February 
23,  1892,  the  Gate  City  National  Bank  of  Atlanta,   Georgia,, 
issued  its  check  or  draft  on  the  National  Park  Bank  of  New 
York  for  the  sura  of  two  dollars,  payable  to  the  order  of  Thomas 
Hall.     Subsequently    the  draft    was    fraudulently    altered  by 
changing  the  name  of  the  payee  from  Thomas  Hall  to  M.  Gell- 
hom,  and  changing  the  amount  from  two  dollars  to  two  thou- 
sand dollars,  and  punching  or  cutting  the  figures  "2000"  in  the- 
body  of  the  draft.     The  signature  was  not  changed  in  any  re- 
spect.    On  February  25,  1892,  Eivers,  who  was  a  customer  of 
and  well  known  to  the  plaintiff,  went  to  the  bank  with  said 
Gellhom  and,  leaving  the  latter  outside,  asked  the  cashier  **- 
whether    he  wanted  any    New  York  exchange,  stating  that  ». 
friend  of  his  had  some  and  that  he  would  bring  him  in.     Ec- 
ceiving  an  affirmative  reply,  he  called  in  and  introduced  Gcll- 
horn,  who  produced  the    draft  altered  as    stated  above.     The 
cashier  agreed  to  purchase  the  draft,  and  told  Rivers  to  indorse 
it.     The  latter  at  first  refused  to  indorse  the  draft,  saying  that 
he  had  not  come  to  indorse  for  Gellhorn,  but  only  to  identify 
him,  but  finally  did  so,  writing  his  name  under  and  after  that . 
of  Gellhom.     The  latter  then  went  to  the  papng  teller  and  re-- 
ceived  two  thousand  dollars,  less  one  dollar  charged  by  plaintiff" 
for  exchange.     Gellhom  was  indebted  to  Eivers  at  the  time  in 
the  sum  of  seven  hundred  and  fifteen  dollars,  for  which  he  had 
given  security,  and,  after  receiving  the  money  from  the  paying 
teller,  he  immediately  returned  to  the  cashier's  desk  and  asked 
the  cashier  to  count  out  that  amount  for  Rivers,  which  was  done; 
the  latter  amount  being  paid  to  Rivers  by  Gellhorn  in  the  pres- 
ence of  the  cashier,  and  Rivers  immediately  deposited  it  to  his 
credit  in  the  plaintiff  bank.     The  draft  was  sent  at  once  by  the 
plaintiff  to  its  New  York  correspondent,  the  National  City  Bank^ 
indorsed  "for  collection." 

The  complaint  consists  of  six  counts.  The  first  is  in  the 
statutory  form  of  a  complaint  by  indorsee  against  indorser;  the 
second,  third,  and  fourth  declare  on  the  contract  of  indorsement, 
reciting  the  forgery  and  averring  presentment,  nonpayment, 
and  due  notice  of  dishonor;  the  fifth  and  sixth  are  the  common 
counts  for  money  had  and  received  and  money  paid.  Besides 
the  general  issue  the  defendant  filed  many  special  pleas  setting 
up  the  defense,  in  various  forms,  that  the  draft  had  been  paid 
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hy  the  drawee  upon  presentment,  that  the  defendant  had  in- 
•^orsed  the  draft  only  for  the  purpose  of  identifying  the  payee, 
and  not  for  the  purpose  of  inciprring  any  liability  as  an  indorser, 
^nd  want  of  consideration. 

It  will  be  obsersed  that  the  defendant  at  the  time  of  the  in- 
■clorsement  was  a  stranger  to  the  draft,  and  that  his  indorsement 
"was  not,  therefore,  a  regular  indorsement  for  the  purpose  of 
transfer,  but  purely  an  irregular  accommodation  indorsement, 
^here  is,  perhaps,  no  subject  of  law  upon  which  there  has  been 
^eater  diversity  of  opinion  than  that  of  the  nature  of  the  lia- 
bility incurred  by  such  an  indorsement.  But  we  need  not  ** 
cite,  nor  attempt  to  reconcile,  the  various  and  conflicting 
'©pinions  upon  this  question.  The  liability  of  an  indorser  is 
:^overned  by  the  law  of  the  place  of  the  indorsement,  and  the 
liability  incurred  by  the  defendant  must,  therefore,  be  deter- 
mined by  the  law  of  this  state.  The  question  has  long  been  set- 
tled in  this  state,  by  decisions  which  have  been  steadily  adhered 
to  and  followed,  that  such  indorsements,  unexplained,  impose  a 
liability  on  the  indorser  in  favor  of  the  person  against  wTiom  the 
indorsement  is  made,  which  is  strictly  analogous  to  the  liability 
Tipon  a  regular  indorsement:  Marks  v.  First  Nat.  Bank,  79  Ala. 
563;  58  Am.  Eep.  620;  Hooks  v.  Anderson,  58  Ala.  239;  29 
JAm.  Eep.  745;  Price  v.  Lavender,  38  Ala.  389;  Jordan  v.  Gar- 
nett,  3  Ala.  610;  Milton  v.  De  Yampert,  3  Ala.  648.  And 
-€ince  the  liability  of  an  indorser  is  a  contingent  one,  depending 
«n  due  presentment,  nonpayment,  and  notice  of  dishonor,  if 
the  draft  in  controversy  was  in  fact  and  in  legal  contemplation 
gpaid  by  the  drawee  to  the  National  City  Bank,  the  agent  of 
plaintiff  for  its  collection,  this  fact  constituted  a  complete  de- 
fense to  the  present  suit.  If  payment  was  made  by  mistake,  or 
under  such  circumstances  that  the  refunding  of  the  amount 
paid  could  legally  be  compelled,  and  it  was  in  fact  refunded, 
these  facts  were  proper  matter  for  replication,  or  could,  perhaps, 
he  shown  under  issue  Joined  on  the  plea  of  payment.  The  de- 
murrers to  the  pleas  setting  up  this  defense  were,  therefore, 
properly  overruled. 

But  the  court  below  erred  in  overruling  the  demurrers  to 
"those  pleas  which  set  up  the  defense  that  the  defendant  indorsed 
the  draft  only  for  the  purpose  of  identifying  Gellhorn,  the  payee, 
and  not  for  the  purpose  of  incurring  any  liability  as  an  in- 
<lorser.  These  pleas  show  that  the  facts  relied  on  to  establish  the 
^defense  rested  in  parol  only.  The  defense  was,  not  that  the 
liability  incurred  was  that  of  «  guarantor  or  surety,  as  distin- 
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guished  from  that  of  indorser,  but  that  no  liability  whatever 
was  intended  to  be,  or  was,  in  fact,  incurred,  because  the  sole 
purpose  of  the  indorsement  was  to  serve  as  a  memorandum  to 
enable  plaintiiT,  if  necessary,  to  recall  by  whom  the  payee  had 
been  identified,  and  that  this  purpose  was  known  to  the  plaintiff. 
Whether  parol  evidence  is  admissible  to  show  that  the  circum- 
stances attending  the  indorsement  indicate  an  intention  of  the 
indorser  to  be  bound  only  as  a  guarantor,  surety,  *"*  or  co- 
maker, and  not  as  an  indorser,  we  need  not,  therefore,  decide: 
See  Hullum  v.  State  Bank,  18  Ala.  805;  l^ller  v.  Shearer,  20 
Ala.  596.  It  has  long  been  settled  by  the  decisions  of  this  court 
that  the  legal  effect  of  the  indorsement  cannot  be  varied  by 
parol  evidence  of  an  agreement,  contemporaneously  made,  that 
the  indorser  of  a  note  or  bill  should  not  be  made  personally 
liable  for  its  payment.  The  specific  legal  import  of  the  con- 
tract evidenced  by  the  defendant's  indorsement  was,  that  he 
would  pay  the  draft  if  payment  should  be  refused  by  the  drawee 
upon  due  presentment,  and  he  should  be  duly  notified  of  tho 
dishonor;  and  this  import  cannot  be  destroyed  and  the  contract 
varied,  even  in  a  suit  between  the  immediate  parties  to  the  con- 
tract, by  proof  that  the  indorsement  was  only  for  the  purpose 
of  identification:  Day  v.  Thompson,  65  Ala.  273;  Preston  v. 
Ellington,  74  Ala.  139;  Tankersley  v.  Graham,  8  Ala.  251; 
3  Randolph  on  Commercial  Paper,  sec.  1983.  Such  pleas,  more- 
over, since  they  deny  the  legal  effect  of  the  indorsement,  that 
is,  deny  that  it  was  made  in  such  manner  as  to  be  binding  on 
the  defendant,  should  be  verified  by  affidavit:  Code  188G,  sec. 
2676;  Tiller  v.  Shearer,  20  Ala.  597;  Bryan  v.  Wilson,  27  Ala. 
208.  This  ground  of  objection  was  not  specified  in  the  demur- 
rers, and,  therefore,  cannot  be  considered  in  passing  upon  them. 
We  have  referred  to  the  want  of  the  affidavit  only  for  the  pur- 
pose of  showing  that  the  legality  of  the  testimony  as  to  the  cir- 
cumstances under  which  the  indorsement  was  made  must  be  re- 
ferred to  the  issues  under  which  it  was  offered,  and  cannot  be 
considered  for  the  purpose  of  showing  that  the  liability  incurred 
by  the  defendant  was  only  that  of  a  guarantor  or  surety,  for 
which  purpose  it  would  have  been  illegal  in  the  absence  of  a 
sworn  plea. 

The  court  below  gave  the  general  charge  in  favor  of  the  de- 
fendant, and  it  is  earnestly  contended  by  the  appellee  that  the 
charge  was  properly  given,  because  the  evidence  showed  affirma- 
tively, and  was  uncontradicted,  that  the  draft  was  in  fact  paid 
by  the  drawee,  and  failed  to  show  demand,  protest,  and  notice. 
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The  liability  of  an  irregular  accommodation  indorser,  when  there 
is  a  valid  consideration  to  support  the  indorsement,  being,  as 
we  have  seen,  the  same  as  that  of  a  regular  indorser,  and  there- 
fore contingent  upon  due  presentment,  nonpayment,  ^°  and 
notice  of  dishonor,  in  order  to  charge  such  indorser  these  pre- 
requisites to  his  liability  must  be  proven:  Marks  v.  First  Nat. 
Bank,  79  Ala.  562;  58  Am.  Eep.  C20.  When  the  indorsement 
is  on  a  foreign  bill  of  exchange,  protest  also  is  necessary  to  fix 
the  indorser's  liability.  But  it  is  well-settled  doctrine  that  if 
the  indorser  of  a  bill  or  note,  with  knowledge  that  the  usual 
steps  of  demand,  protest,  and  notice  have  not  been  taken,  prom- 
ise to  pay,  this,  without  more  fixes  his  liability  to  the  same  ex- 
tent as  if  there  had  been  no  laches  on  the  part  of  the  holder: 
Boiling  V.  McKenzie,  89  Ala.  475;  Kennon  v.  McRae,  7  Port. 
175;  3  Randolph  on  Commercial  Paper,  sec.  1370  et  seq.;  2 
Daniel  on  Negotiable  Instruments,  sec.  1147.  And  facts  which 
excuse  demand  and  notice,  -or  operate  as  a  waiver  of  laches  in 
respect  to  them,  will,  in  law,  be  deemed  proof  of  such  demand 
and  notice,  and  allegations  of  these  facts  may,  therefore,  be 
proved  by  showing  a  waiver  of  them:  Manning  v.  Maroney,  87 
Ala.  567;  13  Am.  St.  Rep.  67.  It  was  furthermore  held  by  this 
court  at  an  early  day  that  a  promise  to  pay  or  acknowledgment 
such  as  shows  that  the  indorser  assumes  a  liability  will  cast  upon 
him  the  double  burden  of  proving  laches  and  that  he  was  ig- 
norant of  it:  Kennon  v.  McRae,  7  Port.  175.  There  is  evidence 
tending  to  show  that  on  the  second  or  fourth  day  after  the 
plaintiff  had  mailed  the  draft  to  the  National  City  Bank  for  col- 
lection, the  cashier  notified  defendant  of  the  forgery,  and  the 
defendant  told  him  "to  rest  easy;  that  we  [the  bank]  would  not 
lose  a  cent  by  it;  to  give  him  time";  and  that  subsequently 
Rivers  wrote  to  the  bank  "agreeing  to  pay  the  money."  The 
defendant  testified  that  the  cashier  on  one  occasion  told  him 
that  if  the  plaintiff  had  to  pay,  it  would  look  to  him  for  reim- 
bursement, and  he  replied,  "Mr.  Urquhart,  if  I  have  to  pay  it,  it 
will  be  mighty  hard;  but  if  I  have  to  pay  it,  I  will  do  it."  This 
was  sufficient  evidence  of  a  promise  to  pay  to  require  the  sub- 
mission to  the  jury  of  the  question  of  laches  in  respect  to  pre- 
sentment and  notice.  It  is  not  necessary,  in  view  of  this  evi- 
dence of  a  promise  to  pay,  to  decide  whether  protest  of  the  draft 
was  necessary  in  order  to  charge  the  defendant,  since  protest  is 
in  general  excused,  or  laches  in  respect  to  it  waived,  by  what- 
ever will  excuse,  or  amount  to  a  waiver  of,  notice  of  dishonor: 
Manning  v.  Maroney,  87  Ala.  567;  13  Am,  St.  Rep.  67;  3  Ran- 
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dolph  on  Commercial  Paper,  sec.  1148.  Hence,  if  necessary  in 
this  case,  the  **  question  whether  defendant  had  waived  the 
laches  was  for  the  jury  to  determine.  The  general  cliarge  could 
not,  therefore,  have  been  predicated  on  the  want  of  evidence 
of  demand,  protest,  or  notice  of  dishonor.  Nor  could  it  have 
-been  properly  based  on  any  want  of  consideration  to  support 
"  "le  contract  to  indorsement.  It  was  not  necessary  that  any  con- 
dderation  should  have  moved  directly  to  the  defendant.  The 
lonsideration  moving  to  Gellhom,  the  payee,  was  sufficient  to 
iphold  not  only  his  promise,  but  also  the  contemporaneous  con- 
:ract  of  the  indorser:  Marks  v.  First  Nat.  Bank,  79  Ala.  562; 
>8  Am.  Eep.  620.  There  remains  to  be  considered,  then,  only 
:he  question  whether  the  evidence  that  the  draft  had  been  paid 
)y  the  drawee  was  so  undisputed  as  to  justify  the  general  charge. 
The  testimony  as  to  what  occuiTed  in  New  York  at  the  time 
^-i)f  and  subsequent  to  the  presentment  of  the  draft  to  the  drawee 
y^s  very  meager,  and  leaves  to  inference  many  facts  which  it 
was  certainly  in  the  power  of  the  plaintiff  to  prove  by  positive 
evidence.  It  appears  from  the  testimony  of  plaintiff's  cashier 
hat  when  the  draft  was  sent  by  plaintiff  to  its  correspondent, 
►the  National  City  Bank  of  New  York,  for  collection,  the  amount 
^^h^hereof  was  entered  to  its  credit  in  that  bank,  and  that  a  week 
**^or  ten  days  afterward  it  "came  back  unpaid."  When  asked  di- 
rectly whether  plaintiff  was  charged  with  the  amount  credited 
to  it,  he  only  replied,  "The  check  came  back  to  us,  and  when 
it  is  returned  it  means  it  is  unpaid."  The  cashier  also  testified 
that  "it  is  the  custom  of  banks  in  returning  or  sending  back 
a  check  to  charge  it  to  your  account  when  it  is  returned  to  you. 
It  is  the  custom  of  banks  to  return  refused  checks."  The  draft, 
when  offered  in  evidence,  had  stamped  on  the  back,  "Note 
teller.  PAID.  Feb.  27,  1892.  National  City  Bank,  N.  Y.," 
with  pen  and  ink  marko  drawn  through  the  words,  and  there 
was  a  peculiar  cutting  of  the  paper  in  the  manner  usually  em- 
ployed by  the  drawee  bank  to  cancel  a  paid  draft.  Whether 
the  draft  was  actually  presented  to  the  drawee  and  payment  re- 
fused, or  whether  payment  was  made  to  the  National  City  Bank 
and  afterward  refunded  upon  the  discovery  of  the  forgery  and 
charged  back  to  the  plaintiff,  doee  not  appear  by  positive  testi- 
mony, but  must  be  inferred,  if  found,  from  the  facts  stated  and 
the  fact  of  ^"^  the  possession  of  the  draft  by  the  plaintiff.  Con- 
ceding the  defendant's  theory  that  the  draft  was  actually  pre- 
sented and  paid,  we  think  the  above  testimony,  aided  by  certain 
presumptions   which    the  law  indulges  from  the  facta  stated. 
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was  sufficient  to  raise  an  issue  of  fact  as  to  tlie  payment  that 
should  have  been  submitted  to  the  jury.  As  between  the  drawee, 
the  National  Park  Bank,  and  the  National  City  Bank,  holding 
the  draft  for  collection  as  the  plaintiff's  agent,  if  the  former  in 
fact  paid  the  draft  to  the  latter,  the  payment,  assuming  the 
draft  to  have  been  raised  as  alleged,  would  be  treated  in  law 
as  made  under  a  mistake  of  fact,  and  if  the  latter  had  not  in  fact 
paid  the  money  over  to  the  plaintiff,  but  had  merely  credited  its 
account  with  the  amount,  it  could  have  been  compelled  to  refund 
the  money  to  the  drawee,  and,  having  refunded  it,  could  have 
charged  back  to  plaintiff  the  amount  credited:  Birmingham  Nat. 
Bank  V.Bradley,  103  Ala.  119;  49  Am.  St.  Rep.  17;  National  Park 
Bank  v.  Seaboard  Bank,  114  N.  Y.  28;  11  Am.  St.  Rep.  612; 
United  States  Nat.  Bank  v.  National  Park  Bank,  129  N.  Y.  647; 
3  Randolph  on  Commercial  Paper,  sec.  1486.  And  whatever  it 
could  have  been  legally  compelled  to  do,  it  had  the  right  to  do 
without  awaiting  compulsion.  In  the  ordinary  course  of  banking 
business,  the  draft,  having  been  paid,  would  have  been  surren- 
dered to  the  drawee.  But  we  find  it  in  the  possession  of  the  plain- 
tiff, stamped  paid,  not  by  the  drawee,  but  by  the  plaintiff's  agent 
for  its  collection,  and  mutilated  in  the  manner  employed  by  the 
drawee  to  cancel  paid  drafts.  What  inferences  and  legal  pre- 
sumptions arise  from  these  facts?  It  is  well  settled  that  if  a  note 
or  bill  is  found  in  the  possession  of  one  who  appears  to  have 
previously  transferred  it,  the  legal  presumption  is  that  it  has 
been  regularly  returned  to  him  and  that  the  title  is  in  him, 
and  the  burden  of  showing  the  contrary  is  on  the  defendant: 
Anniston  Pipe  Works  v.  Mary  Pratt  Furnace  Co.,  94  Ala.  607; 
Price  V.  Lavender,  38  Ala.  391;  Herndon  v.  Taylor,  6  Ala.  461. 
Conceding  that  the  drawee  paid  the  draft  upon  presentment,  it 
could  not  have  been  regularly  returned  to  the  plaintiff,  and  the 
title  could  not  be  in  the  latter,  in  the  ordinary  course  of  business, 
unless,  upon  the  discovery  of  the  forgery,  the  National  City 
Bank  had  refunded  the  money  to  the  drawee,  received  the  draft 
in  return,  charged  back  to  plaintiff  the  amount  credited,  and  re- 
turned the  draft  to  '^  it.  The  just  inference  from  the  facts 
proven,  aided  by  the  legal  presumption,  is  that  all  these  things 
were  done.  In  the  absence,  therefore,  of  proof  sufficient  to  over- 
come the  inference  and  presumption,  the  case  presented  is  not 
different  in  any  respect  from  wliat  it  would  have  been  if  the 
plaintiff  had  presented  the  draft  directly  to  the  drawee  and.pay- 
ment  had  been  refused.  It  follows  that  there  was  sufficient  evi- 
dence of  presentment,  nonpayment,  protest,  if  protest  was  neces- 
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sary,  and  notice  of  dishonor,  to  justify  the  submission  of  these- 
issues  to  the  jury,  and  that  the  court  below  erred  in  giying  ther 
general  charge  in  favor  of  the  defendant. 

But  we  are  of  the  opinion  that  the  evidence  would  not  justify- 
a  recovery  on  the  common  counts  for  money  had  and  received 
and  money  paid.  Rivers  is  not  shown  to  have  had  any  beneficiaE' 
interest  in  the  draft,  as  contended  by  counsel,  and  no  part  of  ther 
proceeds  of  the  draft  was  paid  to  him  by  the  bank.  He  was. 
simply  a  creditor  of  Gellhorn,  having  loaned  him  money  an*, 
taken  mortgages  and  indorsed  notes  as  security,  and  was  in- 
nocent of  any  connection  with,  or  complicity  in,  the  forgery 
and  fraud  practiced  by  Gellhorn.  When  the  latter  received: 
the  money  on  the  draft,  he  paid  to  the  defendant  the  amount, 
due  him — seven  hundred  and  fifteen  dollars — taking  a  receipt 
in  full  discharging  the  indebtedness.  The  fact  that  Rivers? 
knew  the  money  was  part  of  the  proceeds  of  the  draft,  ancL 
that  it  was  paid  immediately  after  the  cashing  of  the  drafts 
is  of  no  importance,  when  it  is  shown  that  he  had  no  knowl- 
edge that  the  draft  had  been  raised,  and  that  upon  the  pay- 
ment by  Gellhorn  of  his  debt,  he  discharged  the  same  and  sur- 
rendered the  securities  held  by  him.  No  greater  reason  can  exist 
for  holding  him  liable  for  money  had  and  received,  or  money- 
paid  to  the  extent  of  the  seven  hundred  and  fifteen  dollars  pai(i^ 
to  him  by  Gellhorn,  than  would  have  existed  if,  instead  of  being- 
paid  directly  by  Gellhorn,  the  money  had  passed  through  a  dozen' 
hands  and  then  been  paid  to  him  by  an  entire  stranger  to  thfr. 
transaction.  His  liability  is  strictly  tliat  of  an  indorser,  and  not 
that  of  one  to  whom  money  has  been  paid  under  a  mistake  o£ 
fact. 

The  inquiry  in  the  sixteenth  cross-interrogatory  to  A.  W.  Hill,, 
as  to  who  was  the  cashier  and  assistant  cashier  of  the  Gate  City 
National  Bank,  the  drawer,  at  the  time  ***  the  draft  was  issued,, 
was  irrelevant,  and  the  answer  was  calculated  to  work  injury  to-v 
the  plaintiff  in  the  minds  of  any  of  the  jury  who  may  have.' 
known  the  history  of  the  assistant  cashier's  connection  with  that 
bank.  It  does  not  appear,  however,  when  the  objection  to  tha- 
question  was  made,  and  the  court  cannot,  therefore,  be  put  ia' 
error  for  overruling  the  objection.  Inasmuch  as  the  question  it<- 
self  was  illegal,  the  objection,  if  not  made  until  the  deposition; 
was  read  to  the  jury,  was  properly  overruled:  Louisville  etc.  11- 
R.  Co.  V.  Hall,  91  Ala.  112;  24  Am.  St.  Rep.  863.  In  view  oT 
the  issues  on  which  the  case  was  tried,  it  was  competent  to  in- 
quire by  whom  the  defendant  was  »£ked  to  indorse  the  drafts 
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The  cashier  of  plaintiff  having  testified  that  defendant  had  writ- 
ten to  plaintiff  promising  to  pay,  and  the  letter  not  having  been 
j)roduced,  it  was  clearly  permissible  for  the  defendant  to  deny 
that  he  had  so  written.  1'hat  part  of  the  proceeds  of  the  draft 
■which  was  paid  by  Gellhom  to  defendant,  having  been  paid  to 
-discharge  an  indebtedness  due  from  the  former  to  the  latter, 
--evidence  was  properly  admitted  to  show  that  the  notes  evidenc- 
ing the  indebtedness  were  secured  by  the  indorsement  of  a  third 
person,  since  it  tended  to  strengthen  the  testimony  that  defend- 
•«iit  gave  value  for  the  money  paid  him. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for 
-further  proceedings  in  conformity  to  this  opinion. 

NEGOTIABLE  INSTRUMENTS— CONTRACT  OF  INDORSE- 
MENT—LAW OF  PLACE.— The  law  of  Indiajia  governs  as  to  the 
liability  of  an  indoa-seir,  whea-e  promissory  notes  are  made  and  in- 
dorsed in  that  state:  Dumiigan  v.  Stevens,  122  111.  396;  3  Am,  St 
JUiep.  496,  and  note. 

NEGOTIABLE  INSTRUMENTS  — ACCOMMODATION  IN- 
DORSEMENT-RIGHT'S AND  LIABILITIES  ARISING  FROM  — 
TTie  contract  and  liability  of  an  accommodation  party  are,  In  geu- 
ei'al,  those  of  surely  foi*  the  party  accommodated.  The  make<r  of 
•an  accommodation  note  delivered  to  the  payee  to  be  discoumted  for 
his  benefit  cannot  set  up  want  of  consideration  as  a  defense  against 
a  holder  for  value:  See  monographic  note  to  Altoona  Second  Nat 
Bank  V.  Dunn,  31  Am.  St.  Rep.  745-757,  on  the  rights  and  liabilities 
of  makers  and  indoreers  of  accommodation  paper.  An  accommo- 
dation indorser  cannot  set  up.  In  a  suit  against  him  and  his  in- 
dorsee, that  there  was  an  agi'eement  between  them,  at  the  time  of 
putting  their  names  on  the  paper,  tha.t  such  indorsement  shouM  oon- 
-stitute  a  joint  and  not  a  successive  liability:  Johnson  v.  Ramsey, 
•43  N.  J.  L.  279;  39  Am.  Rep.  580.  See  extended  note  to  Credit 
•tJo.  V.  Howe  Machine  Co.,  1  Am.  St.  Rep.  135-138;  Ewan  v.  Bi-ooks- 
Waten-lield  Co.,  55  Ohio  St  596;  60  Am.  St.  Rep.  719.  As  against  a 
holder  for  value,  an  accommodation  maker  of  a  note  can  defend 
only  on  the  gi-ound  of  nctual  payment  The  fact  that  it  is  made  for 
a.ccommodatlon,  and  without  consideration  is  immaterial:  PhiUer  v. 
Fattereon,  168  Pa.  St  4)08;  47  Am.  St  Rep.  896,  and  note. 

NEGOTIABLE  INSTRUMENTS- WAIVER  OF  DEMAND,  NO- 
TICE, AND  PROTEST.— Waiver  of  notice  and  protest  waives  de- 
-raand  and  nx)tice:  Wolford  v.  Andrews,  29  Min;i»  250;  43  Am.  Rep. 
UOl;  Baker  v.  Scott  29  Kan.  136;  44  Am.  Rep.  628.  Whether  facts 
■and  circumstances  sihiown  by  evidence  amount  to  waiver  of  demand 
and  notice  is  a  matter  of  fact  to  be  determined  by  the  jury:  Lary  r. 
Young,  13  Ark.  401;  58  Am.  Doc.  332.  The  burden  of  pi-oving  that 
-a  promise  of  a  drawer  or  indoa'ser  to  pay  a  draft  or  note,  made  after 
failure  to  make  presentment  and  give  notice  of  nonpayment,  was 
made  with  full  knowledge  of  facts  is  upon  the  party  relying  upon 
such  pi\>mise  as  a  waiver  of  presentment  and  notice:  Walker  v. 
Bogers,  40  111.  278;  89  Am.  Dec.  348,  and  note;  Trimble  v.  Thorne, 
16  Johns.  152;  8  Am.  Dec.  302.  Waiver  of  demand  and  notice  on 
a  note  need  not  be  in  writing,  and  may  he  proved  by  direct  evi- 
dence, or  inferred  from  expressions  and  conduct  of  parties:  HJbbard 
V.  Russell,  16  N.  H.  410;  41  Am.  Dec.  733.  and  note. 

DEPOSITIONS— OBJECTIONS— WHEN  SHOULD  BE  TAKEN. 
Objection  to  the  manner  and  form  of  taking  a  deposition  must  be 
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made  at  the  time  the  deposition  is  taken.  Such  objection  cannot 
be  made  for  the  first  time  at  the  trial:  International  etc.  Ey.  Co.  v. 
i'rince,  77  Tex.  500;  19  Am.  St,  Hep.  796.  See  WLutei-s  v.  Winters, 
102  Iowa,  53;  03  Am,  St  Repi  428;  Striclder  v.  Todd,  10  Serg.  &  IL 
63;  13  Am.  Dec.  ei9;  Donnell  v.  Jones,  13  Ala.  490;  48  Am.  Dec.  59. 
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EQUITY— PLEADING.— A  demurrer  to  a  bill  In  equity  con- 
fesses only  such  matters  of  fact  as  are  well  pleaded  and  not  con- 
clusions or  inferences  of  law  or  fact;  and  when  fraud  is  averred 
in  general  terms,  and  no  facts  are  alleged  constituting  tlie  fraud, 
the  court  cannot  consider  tlie  averment  in  passing  upon  tlie  demur: 
rer,  as  such  averment  is  a  mere  conclusion  of  the  pleader. 

ATTACHMENT— PEIUSHABLE  PROPERTY— SALE  OF,— 
Under  a  statute  authorizing  the  court,  on  motion,  to  order  tiw  sale, 
In  advance  of  judgment,  of  perishable  property  under  attacluiicnt, 
the  court  has  jurisdiction  to  order  the  sale  of  any  property  subject 
to  attachment,  and  a  sale  made  under  such  order  vests  .a  perfect 
title  in  the  purchaser,  as  against  the  parties  plaintiff  and  defend- 
ant, and  all  others  not  having  a  paramount  title  or  lien. 

ATTACHMENT— SALE  OF  PERISHABLE  PROPERTY- 
COLLATERAL  AT'l'ACK,— If  property  subject  to  attachment  is 
levied  on,  and  motion  is  made  by  either  party  In  a  proper  man- 
ner for  an  order  of  sale,  on  the  ground  that  the  property  is  perish- 
able, the  jurisdiction  of  the  court  to  order  the  sale  attaches,  and 
whatever  may  be  the  character  of  the  property,  if  the  court  is  sat- 
isfied that,  either  by  reason  of  its  perishable  nature,  or  because  of 
the  expense  of  keeping  It  until  the  termination  of  the  litigation. 
It  will  prove,  or  be  likely  to  prove,  fruitless  to  the  creditor,  and  that 
the  purpose  of  Its  original  seizure  will  probably  be  frustrated,  its 
judgment  in  ordering  the  sale  is  conclusive,  until  reversed  In  some 
direct  proceeding,  and  cannot  be  collaterally  attacked. 

EQUITY— CONTROL  OF  DEBTOR'S  PROPERTY-JURIS- 
DICTION.—Insolvency  alone,  In  the  absence  of  fraud  or  collusion, 
does  not  authorize  a  court  of  equity  to  take  charge  of  a  debtor's 
property  at  the  suit  of  his  creditor,  and'  to  administer  It  for  the 
benefit  of  creditors. 

Mount]  oy  &  Tomlinson,  for  the  appellant. 

W.  Percy,  for  the  appellee. 

**®  BRICKETiL,  C.  J.  This  is  an  appeal  from  a  decree  sus- 
taining a  demurrer  to  a  bill  of  complaint  filed  by  appellants, 
creditors  of  B.  Somers  &  Co.,  which  seeks  to  have  declared 
void  a  sale  of  personal  property,  which  had  been  seized  as  the 
property  of  snid  B.  Somers  &  Co.  under  a  writ  of  attachment 
sued  out  by  the  Bonicy  National  Bank,  and  sold  under  an  ordert 
of  the  court,  in  advance  of  judgment,  as  "perishable  property," 
and  purchased  at  the  sale  by  the  Borncy  National  Bank;  and  to 
have  the  latter  declared  a  trustee  of  said  property,  or  the  pro- 
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ceeds  thereof,  and  compelled  to  account  as  Buch.  The  prop- 
erty consisted  of  a  stock  of  dry  goods,  of  the  alleged  value  of 
fifteen  thousand  dollars,  a  complete  set  of  store  fixtures,  valued 
at  two  thousand  dollars,  and  a  leasehold  interest  in  the  store- 
room, valued  at  fifteen  hundred  dollars;  all  of  which  were  bid 
in  and  purchased  by  the  bank  for  the  sum  of  five  thousand  five 
hundred  dollars, 

A  demurrer  to  a  bill  confesses  only  matters  of  fact  which 
axe  well  pleaded,  and  not  conclusions  or  inferences  of  law  or 
fact.  When,  therefore,  fraud  is  averred  in  general  terms,  and 
no  facts  are  alleged  constituting  the  fraud,  the  court  cannot 
consider  the  averment  in  passing  on  the  demurrer,  for  such  aver- 
ments are  mere  conclusions  of  the  pleader:  Flewellen  v.  Crane, 
58  Ala.  629;  Loucheim  v.  First  Nat.  Bank,  98  Ala.  524;  Fort 
Payne  Furnace  Co.  v.  Fort  Payne  Coal  etc.  Co.,  96  Ala.  476;  38 
Am.  St.  Pep.  109;  McDonald  v.  Pearson,  114  Ala.  630.  Such 
are  the  allegations  that  the  purpose  of  appellee  in  obtaining  the 
order  for  the  sale  of  said  property  was  "to  buy  it  at  a  great 
sacrifice  before  other  creditors  could  have  an  opportunity  to 
bid  at  the  sale,'*  and  that  "the  sale  was  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  creditors  of  B.  Somers  &  Co."     ' 

Eliminating  these  averments,  therefore,  and  dismissing  them 
from  consideration,  the  only  theory  that  can  be  offered  in  sup- 
port of  the  bill  is,  that  the  property  ordered  by  the  court  to  be 
sold  was  not  "perishable"  within  the  meaning  of  section  2958 
of  the  code  of  1886  (Code  1896,  sec.  ^^^  549),  authorizing  the 
court,  on  motion  of  either  party,  to  order  the  sale,  in  advance  of 
judgment,  of  perishable  property  which  had  been  levied  on;  and 
therefore  the  court  had  no  authority  to  order  the  sale,  the  order 
and  sale  thereunder  were  void  for  want  of  jurisdiction,  and  no 
title  passed  to  the  defendant.  This  theory  would  limit  the 
power  of  the  court  to  order  the  sale  of  only  such  property  as 
contained  in  itself  the  elements  of  speedy  decay,  such  as  fruits, 
fish,  fresh  meats,  et  cetera,  or  such  as,  from  its  nature,  could  be 
said  to  be  perisliable  without  any  evidence  to  prove  the  fact, 
and  cannot  be  sustained  without  giving  to  our  statutes  regulat- 
ing the  subject  a  construction  so  narrow  as  to  defeat  the  mani- 
fest purpose  intended  to  be  accomplished  by  the  legislature  in 
their  enactment,  and  to  defeat  qlso,  in  many  instances,  the  pur- 
pose of  the  statutes  authorizing  the  remedy  by  attachment.  The 
purpose  of  the  preliminary  seizure  of  the  property  of  a  supposed 
debtor,  before  any  judgment  determining  the  fact  or  amount  of 
indebtedness,  is  to  conserve  it  for  eventual  execution  after  the 
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lien  created  by  the  seizure  shall  have  been  perfected,  by  judg- 
ment.    But  in  many  instances  the  nature  of  the  property  and 
the  expense  of  keeping  it  to  await  the  termination  of  the  litiga- 
tion, a  period  indefinite  and  often  impossible  of  ascertainment, 
would  render  the  remedy  fruitless  to  the  creditor,  if  the  prop- 
erty should  be  kept  in  the  form  in  which  it  was  seized.     The 
statutes  authorizing  the  conversion  into  imperishable  cash  of 
property  that  would  otherwise  be  destroyed,  or  would  deterior- 
'ate  greatly  in  value  if  kept,  were  therefore  adopted,  and  their 
manifest  pui-pose  was,  as  has  heretofore    been    stated    by  this 
court,  "as  well  to  protect  the  attaching  creditor  and  give  him  a 
fruitful  remedy  against  his  debtor,  as  to  protect  the  debtor  and 
prevent  the  sacrifice  of  his  property  without  accomplishing  the 
payment  of  his  debt.     Both  the  creditor  and  debtor  have  an 
equal  interest  in  the  sale   of   the    property  falling  within  the 
scope  of  the  statute,  as  it  pays  the  debt  on  the  one  side,  and  at 
the  same  time  it  deprives  the  other  of  his  property.     But  for 
this  law  the  debtor  would  often  be  deprived  of  his  property, 
whilst  the  debt  for  which  the  attachment  was  issued  would  be 
left  unpaid-':  Millfird  v.  Hall,  24  Ala.- 230.     This  purpose  could 
not  be  effected,  in  the  great  majority  of  cases,  if  the  power  of 
the  court  to   order  the  *^**  sale,  in    advance   of   judgment,  of 
property  levied  on  should  be  limited  to  such  property  only  as 
was  in  its  nature  perishable,  containing  in  itself  the  elements  of 
speedy   decay;   for  this   species  of   property  constitutes   but   a 
small  proportion  of  that  which  is  usually  levied  on.     The  stat- 
ute must  be  given  a  broader  construction  if  the  purpose  of  the 
legislature  is  to  be  effectuated.     In  the  case  cited,  the  defend- 
lant  in  attachment  brought  an  action  of  detinue  for  the  recovery 
of  a  slave  which  had  been  levied  on,  against  the  purchaser  at 
a  sale  which  the  court  had  ordered  in  advance  of  judgment, 
on  the  ground  that  the  property  was  perishable.     It  was  con- 
tended that  a    slave  was   not    perishable    property  within  the 
meaning  of  the  statute,  and  that  the  order  of  sale  was,  there- 
fore, void  for  want  of  jurisdiction,  and  the  sale  vested  no  title 
in  the  purchaseir.     The  statute  then  in  force  was  very  carefully 
considered  for  the  purpose  of  determining  what  property  the 
court  had  authority  to  order  sold,  and   it  was  held  that  the 
power  of  the  court  under  the  statute  was  broad  enough  to  au- 
thorize it  to  order  the  sale  of  any  species  of  property  that  was 
subject  to  levy  under  a  writ  of  attaclimcnt.     Gildjons,  J.,  deliv- 
ering the  opinion,  said:  "Giving  to  the  statute  this  construc« 
tion,  it  will  be  seen  that  its  terms  are  quite  comprehensive;  all 


108  McCkekuy  v.  Berxey  National  Bank.     [Alabama, 

that  is  necessary  to  be  shown  is,  that  the  article  levied  on  is 
likely  to  waste  or  be  destroyed  by  keeping.  It  need  not  be 
shown  that  it  will  necessarily  waste  or  be  destroyed;  but  if  it  be 
likely  to*  waste  or  be  destroyed,  it  may  be  sold — not  one  partic- 
ular article,  or  one  species  of  articles,  but  any  estate  attached." 
And  again:  "If  it  is  shown  that  by  keeping  the  article  it  will 
necessarily  become,  or  is  likely  to  become,  worthless  to  the  cred- 
itor, and  by  consequence  to  the  debtor,  then  it  is  embraced  by 
the  statute.  It  matters  not,  in  our  opinion,  what  the  subject 
matter  is;  it  may  be  cotton  bales,  livestock,  hardware,  provisions, 
or  dry  goods;  if,  by  keeping  them  to  the  end  of  the  litigation, 
they  will  prove,  or  be  likely  to  prove,  fruitless  to  the  creditor, 
he  may  liave  them  sold,  on  the  order  of  the  judge,  according  to 
the  statute  in  such  case  made  and  provided."  While  the  stat- 
ute under  which  that  case  was  decided  was  somewhat  different 
in  its  terms  from  the  present  statute,  in  that  it  used  the  words 
*1ikely  to  waste,  or  be  destroyed  by  keeping,*'  ^^^  instead  of 
the  word  "perishable,"  the  reasons  given  for  the  construction 
placed  on  that  statute  apply  equally  to  the  statute  under  con- 
sideration. Although  section  2958  refers,  in  terms,  only  to 
property  which  is  "perishable,"  section  2959  makes  it  the  duty 
of  the  sheriff,  in  vacation,  to  sell  property  levied  on,  if  it  be  of 
*'so  perishable  a  nature  that  it  will  deteriorate  greatly  in  value, 
or  be  destroyed,  before  the  meeting  of  the  court,  or  if  the  charge 
of  keeping  it  be  very  great";  and  it  cannot  be  doubted  that  the 
power  of  the  court  is  as  great  and  its  discretion  as  broad,  under 
the  one  section,  as  the  sheriff's  under  the  other. 

It  will  be  seen,  therefore,  that  the  subject  matter  cannot  affect 
the  question  of  jurisdiction  to  order  the  sale,  when  the  property 
levied  on  is  subject  to  attachment.  If  the  evidence  adduced  in 
support  of  the  motion  satisfies  the  court  that  it  will  be  to  the 
interest  of  all  the  parties  to  sell  the  property  in  advance  of  judg- 
ment, this  evidence  cannot  be  reviewed,  and  its  sufficiency  ques- 
tioned, in  a  collateral  proceeding,  for  the  purpose  of  defeating 
the  title  of  the  purchaser  at  the  sale.  It  necessarily  follows  that 
when  property  subject  to  attachment  is  levied  on,  and  a  mo- 
tion is  made  in  the  proper  manner  by  either  party  for  an  order 
of  sale,  on  the  ground  that  the  property  is  perishable,  the  juris- 
diction of  the  court  to  order  the  sale  attaches,  and  the  validity 
of  the  sale,  if  ordered,  cannot  be  drawn  in  question  collaterally. 
Whatever  may  be  the  character  of  the  property,  if  the  court  is 
satisfied  that,  either  by  reason  of  its  perishable  nature,  or  be- 
cause of  the  expense  of  keeping  it  until  the  termination  of  the 
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litigation,  it  will  prove,  or  be  likely  to  prove,  fruitless  to  the 
creditor,  and  that  the  purpose  of  its  original  seizure  will  proba- 
bly be  frustrated,  its  judgment  is  conclusive  until  reversed  in 
some  direct  proceeding.  And  it  necessai'ily  results,  also,  that 
a  sale  made  under  such  an  order  vests  a  perfect  title  in  the  pur- 
chaser as  against  the  parties  plaintiff  and  defendant,  and  all 
others  not  having  a  paramount  title  or  lien. 

The  appellants  rely  on  the  case  of  First  Nat.  Bank  v.  Con- 
solidated Electric  Light  Co.,  97  Ala.  465,  in  support  of  the  con- 
tention, that  a  sale  of  property  which  is  not  in  fact  perishable, 
although  found  to  be  so  by  the  court,  is  absolutely  void;  and, 
in  particular,  that  a  sale  of  a  leasehold  interest  in  land,  in  ad- 
vance of  judgment,  is  void  *^^  and  vests  no  title.  It  is  true 
there  is  an  intimation  to  that  effect  in  the  opinion  in  that  case, 
but  the  real  point  on  which  the  case  was  decided  was,  that  a 
leasehold  interest  in  land  is  not  subject  to  seizure  under  an  at- 
tachment sued  out  by  a  landlord  to  enforce  his  lien,  because 
it  is  not  "goods,  furniture,  and  effects"  within  the  meaning  of 
the  statute  giving  to  a  landlord  a  lien  for  his  rent  and  a  remedy 
by  attachment  for  its  enforcement.  But  the  attachment  under 
which  the  leasehold  interest  of  B.  Somers  &  Co.  was  levied  on 
is  not  shown  to  have  been  sued  out  by  a  landlord  to  enforce  his 
lien.  We  may  presume,  therefore,  that  appellee  was  a  mere 
general  creditor,  like  complainants,  seeking  to  collect  its  debt 
by  the  process  of  attachment;  and  it  may  be  said  that,  in  general, 
any  property  which  is  subject  to  levy  and  sale  under  execution  is 
subject  to  attachment.  We  can  conceive  of  no  species  of  prop- 
erty which  will  more  surely  deteriorate  in  value,  pending  litiga- 
tion, and  become  destroyed  and  fruitless  alike  to  the  creditor 
and  all  others  in  interest,  than  a  leasehold  interest  in  a  store- 
room. Its  destruction  is  as  inevitable  as  the  lapse  of  time.  Its 
value  is  the  amount  it  will  sell  for  in  the  market  in  excess  of 
the  aggregate  rental  reserved  in  the  lease,  and  it  is  self-evident 
that  this  amount  will  diminish  day  by  day  until  the  expiration 
of  the  lease,  when  it  will  be  nothing.  If  the  remainder  of  the 
term  vested  in  the  defendant  should  not  be  longer  than  the 
probable  duration  of  the  litigation,  the  levy  on  it  would  be  fu- 
tile, if  the  court  had  no  authority  to  order  its  sale  in  advance 
of  judgment;  for  after  judgment  there  would  be  nothing  to  sell. 
If,  on  the  contrary,  the  lease  has  many  years  to  run  after  the 
tennination  of  the  litigation,  this  is  a  fact  that  should  affect  the 
discretion  of  the  court,  and  might  justify  its  refusal  to  sell  de- 
fendant's interest  therein,  but  would  not  be  ground  for  declaring 
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the  sale  void  in  a  collateral  proceeding.  But  we  need  not  and 
do  not  decide  this  question.  If  we  concede  the  theory  of  ap- 
pellant, that  the  sale  was  void  for  want  of  jurisdiction  in  the 
court  to  order  it,  and  vested  no  title  to  the  property  in  the 
appellee,  yet  the  averments  of  the  bill  do  not  show  any  title  in 
complainants  to  the  relief  prayed  for.  If  no  title  passed  by  the 
Bale,  then  the  title  to  the  property,  or  right  to  the  proceeds  there- 
of, is  in  B.  Somers  &  Co.,  and  no  facts  are  averred  in  the  bill 
Buificient  *^^  to  authorize  a  court  of  equity  to  take  the  prop- 
erty into  its  custody  and  administer  it  for  the  benefit  of  the 
creditors  of  that  firm.  Insolvency  alone,  in  the  absence  of  any 
fraud  or  collusion,  is  insufficient  for  this  purpose:  O'Bear  Jew- 
elry Co.  V.  Volfer,  106  Ala.  219;  54  Am.  St.  Rep.  31. 

We  find  no  error  in  the  decree  sustaining  the  demurrers,  and 
it  must  be  affirmed. 


rLEADING—DEMUimER— ADMISSIONS  BY.— A  demurrer  ad- 
mits Duly  such  facts  as  are  well  pleaded.  It  does  not  admit  con- 
clusions of  fact  or  of  law:  Note  to  Sutherland  v.  Sutherland,  63 
Am.  St.  Rep.  479;  nor  do  they  admit  facts  which  are  in  their  nature 
improbable  or  impossible:  Southern  lly.  Co.  v.  Covenia,  100  Ga.  4G; 
62  Am.  St.  Rep.  312,  and  note. 

RECEIVERS  — GROUNDS  FOR  APPOINTMENT  — INSOD- 
VENCY.— A  receiver  will  be  refused,  where  plaintiff's  claim  to  real 
property  is  apparently  doubtful,  and  he  makes  the  application 
merely  on  the  ground  of  the  insolvency  of  the  person  in  possession: 
See  monographic  note  to  Cortelyeu  v.  Hathaway,  64  Am.  Dec.  484, 
as  to  when  and  over  what  property  a  receiver  will  be  appointed. 
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BONDS,  FORTHCOMING— MISRECITAL  IN.— If  a  forth- 
coming bond  shows  on  its  face  that  it  was  given  for  the  forth- 
coming of  certain  property  levied  upon  and  claimed  as  exempt. 
Identifies  the  contest  with  respect  to  the  pendency  of  which  it  is 
given,  and  shows  that  the  obligors  bind  themselves  to  the  forth- 
coming of  the  particular  property  involved  in  the  contest,  It  is  suffi- 
cient as  a  statutory  obligation  and  in  respect  to  the  summary  pro- 
ceedings ui)on  it  authorized  by  statute,  and  Its  validity  or  suffi- 
ciency is  not  affected  by  the  fact  that  it  erroneously  recites  the  levy 
of  an  execution  upon  the  property  when  the  levy  In  question  was 
In  fact  that  of  an  attachment. 

JUDGMENT  UNDER  FORTHCOMING  BOND— CONCLB^ 
SIVENESS  OF— PARTIES  BOUND  BY.— If,  in  a  contest  of  a  claim 
of  exemption,  a  forthcoming  bond  is  executed,  an  assessment  of 
the  value  of  the  property  in  contest  by  the  court  and  a  judgment 
sustaining  the  claim  of  exemption  as  authorized  by  statute  are  con- 
clusive as  against  the  parties  to  the  suit  and  the  sureties  on  the 
bond,  no  fraud  or  collusion  intervening. 


Nov.  1896.]  Troy  v.  Rogers.  Ill 

BONDS,  FORTHCOMING-FORFEITURE— RIGHT  OF  AC- 
TION.—If,  in  a  contest  of  a  claim  of  exemption,  a  judgment  is 
rendered  sustaining  tlie  claim,  and  a  forthcoming  bond  given  in 
the  action  is  returned  forfeited,  the  exemption  claimant  may  have 
execution  issued  upon  the  forfeited  bond,  or  he  may  sue  thereon 
in  a  separate  action,  and  he  is  then  entitled  to  recover  as  damages 
the  value  of  the  property  claimed,  as  judicially  determined  in  the 
contest  proceeding. 

EVIDENCE— JUDGMENT  RECORD— The  record  of  a  judg- 
ment in  a  contest  of  a  claim  of  exemption  is  admissible  in  evidence 
in  an  action  on  a  forthcoming  bond  given  by  the  plaintiff  in  such 
contest. 

Action  by  R.  M.  Troy  against  W.  H.  Rogers  and  the  sure- 
ties on  a  forthcoming  bond  executed  by  him.  This  bond  was 
given  for  the  forthcoming  of  certain  personal  property  seized 
in  attachment,  for  which  a  claim  of  exemption  was  interposed 
and  sustained.  Plaintiff  appealed  from  a  judgment  in  his  fa- 
vor assigning  as  error  the  ruling  of  the  trial  court  in  refusing 
to  allow  the  introduction  in  evidence  of  the  record  of  the  judg- 
ment determining  the  exemption  contest. 

J.  London,  for  the  appellant. 

J.  W.  Bush,  for  the  appellees. 

«*8  McCLEIiLAN,  J.  Section  2533  of  the  code  of  1886 
(Code  189G,  sec.  2058  ),  is  as  follows:  "When  bond  has  been  exe- 
cuted by  the  plaintiflE  or  the  defendant  for  the  forthcoming  of 
the  property  in  contest,  the  value  of  the  property  and  the  dam- 
ages resulting  from  its  retention  must  be  assessed  by  the  court 
or  jury  trying  the  contest;  and  if  the  unsuccessful  party  fails 
for  twenty  days  after  judgment  to  deliver  the  property  and  pay 
the  damages,  as  required  by  the  condition  of  the  bond,  it  shall 
be  the  duty  of  the  sheriff  to  make  due  return  of  that  fact;  and 
upon  such  return  being  made,  the  bond  shall  have  the  force  and 
effect  of  a  judgment,  and  execution  may  issue  thereon  against 
the  obligors  on  the  bond  for  the  value  of  the  property  and  the 
damages  assessed,  or  either,  and  costs."  The  bond  referred  to 
in  this  section  is  that  provided  by  two  preceding  sections  to  be 
given  by  the  defendant — section  2522  of  the  code  of  1886  (Code 
]806,  sec.  2048) — or,  if  he  fail  for  five  days,  et  cetera,  by  the 
plaintiff— *«*»  section  2523  of  the  code  of  1886  (Code  1896,  sec. 
2049) — where  personal  property  has  been  levied  upon,  a  claim 
of  exemption  thereof  has  been  interposed  by  the  defendant  in 
the  process,  and  such  claim  is  contested  by  the  plaintiff  in  the 
process.  For  all  the  purposes  of  these  several  sections,  it  is  im- 
material whether  the  process  is  a  writ  of  attachment  or  an  exe- 
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cution  upon  Judgment;  the  one  essential  in  this  connection  is 
that  a  levy,  whether  of  the  one  writ  or  the  other,  has  been  made 
upon  the  property;  the  statutes  employ  only  the  word  '^evy." 
Hence  it  is  that  a  bond  reciting  a  levy,  without  more,  would 
be  in  strict  conformity  to  the  statutory  requirement  and  fully 
Bhow  the  statutory  occasion  and  consideration  for  its  execution. 
If,  however,  it  recited  the  levy  of  an  execution  or  of  an  attach- 
ment, as  might  be  the  fact,  it  would  not,  of  course,  be  objection- 
able therefor.  Neither,  of  course,  would  it  be  aided  thereby. 
A  question  in  this  case  is  as  to  the  effect  upon  such  bond,  as  a 
statutory  obligation  and  in  respect  of  the  summary  proceedings 
upon  it  authorized  by  the  section  quoted,  of  a  misrecital  there- 
in of  the  process  levied  upon  the  property  in  contest;  the  fact 
being  that  an  attachment  was  as  levied  and  the  recital  being  that 
an  execution  was  levied.  We  cannot  think  the  misrecital  is  of 
any  importance.  The  fact  misstated,  being  of  matter  of  mere 
inducement  to  the  obligation,  and  not  necessary  to  be  stated 
at  all  as  inducement  or  otherwise,  is  surplusage,  and  to  be  dis- 
regarded as  such.  With  or  without  the  characterization  of  the 
levy  as  having  been  made  under  an  execution,  and  whether  such 
characterization  be  true  or  false,  the  bond  fills  all  the  terms  of 
the  statute;  it  shows  upon  its  face  that  it  was  given  for  the  forth- 
coming of  certain  property  levied  upon  and  claimed  as  exempt, 
it  identifies  the  contest  with  respect  to  the  pendency  of  which 
it  is  given,  and  shows  that  the  obligors  bind  themselves  to  the 
forthcoming  of  the  particular  property  involved  in  that  contest. 
It  is  essentially  the  bond  the  execution  of  which  by  the  plain- 
tiff or  defendant  forms  the  basis  for  an  assessment  of  the  value 
of  the  property  in  contest,  and  the  summary  proceedings  there- 
on authorized  by  section  2532. 

It  follows  that  the  assessment  by  the  city  court  of  the  value 
of  the  property  in  contest  in  and  by  the  judgment  sustaining 
the  claim  of  exemptions  was  authorized  and  *****  required  by  the 
statute.  The  value  being  an  issue  in  that  case  and  therein  de- 
termined, the  parties  to  the  case  are  bound  and  concluded  by 
that  determination.  The  sureties  on  the  forthcoming  bond 
given  by  the  plaintiff  on  the  contest,  though  not  strictly  parties 
to  the  cause,  are  bound  by  the  judgment  equally  with  their  prin- 
cipal, no  fraud  or  collusion  intervening;  they  might  have  dis- 
charged the  bond  by  paying  the  value  so  assessed,  and  the  assess- 
ment being  thus  conclusive  in  their  favor  must  be  so  also  against 
them.  The  present  plaintiff  might  have  had  the  bond  returned 
forfeited  and  an  execution  issued  upon  it  as  a  judgment;  but 
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these  rights  were  not  exclusive  of  his  right  to  sue,  as  he  has  in 
this  case,  on  the  bond  itself,  and  recover  thereon  what  has  been 
ascertained  judicially  in  a  proceeding  to  which  the  obligors  were 
parties,  or  the  judgment  in  which  was  as  binding  upon  them  as 
if  they  had  been  parties  to  the  record,  to  be  the  value  of  the 
property  which  the  bond  required  should  be  delivered  to  him, 
but  which  in  breach  of  the  condition  thereof  has  been  withheld 
by  the  principal  in  the  undertaking. 

The  city  court  erred  in  excluding  the  judgment  in  the  con- 
test from  the  jury,  and  its  judgment  is  reversed.  The  cause  is 
remanded. 


ATTACHMENT  —  FORTHCOMING  BONDS— SUITS  UPON— 
MEASURE  OF  DAMAGES.— An  attachment  bond,  though  volun- 
tary and  not  authorized  by  any  statute,  is  good  as  a  common-law 
bond;  all  bonds,  though  voluntary,  if  they  do  not  contravene  pub- 
lic policy,  nor  violate  any  statute,  are  valid  and  binding  on  the 
parties  to  them:  Barnes  v.  Webster,  16  Mo.  258;  57  Am.  Dec.  232. 
The  measure  of  damages  recoverable  upon  an  attachment  bond  is 
the  actual  expense  and  loss  resulting  from  levying  of  the  attach- 
ment, including  fees  of  counsel  for  services  rendered  in  relation 
to  the  attachment:  Dlclcinson  v.  Maynard,  20  La.  Ann.  66;  96  Am. 
Dec.  379.    See  Alexander  v.  Harrison,  38  Mo.  258;  90  Am.  Dec.  431. 

ATTACHMENT  BONDS— ACTIONS  UPON— EVIDENCE.— In  an 
action  on  an  attachment  bond,  the  record  and  proceedings  in  the 
original  case  are  competent  evidence  for  the  plaintiff:  Raver  r. 
Webster,  8  Iowa,  502;  66  Am.  Dec.  96,  and  note. 
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EXECUTIONS  ISSUED  BY  JUSTICE  TO  ANOTHBB 
COUNTY  have  no  force  unless  authority  is  expressly  given  by  stat- 
ute. 

EXECUTION  ISSUED  BY  JUSTICE  TO  ANOTHER  COUN- 
TY.—A  statute  providing  that  when  a  judgment  debtor  removes  to 
another  county,  or  has  property  in  any  county  other  than  that  in 
which  the  judgment  was  rendered,  execution  may  be  Issued  by  the 
justice  rendering  such  judgment,  "diiected  to  any  constable  of  such 
county,"  is  mandatory,  and  an  execution  Issued  by  such  justice 
In  one  county,  directed  to  "any  lawful  officer  of  said  county,"  and 
sent  to  another  county  to  be  executed,  is  void. 

EXECUTIONS  ISSUED  BY  JUSTICE  -  SUFFICIENT  AU- 
THENTICATION.—If  an  execution  is  issued  by  a  Justice  in  one 
county  and  sent  to  another  county  to  be  executed,  the  certificate 
of  the  probate  judge  of  the  county  in  which  the  execution  Issued, 
indorsed  thereon,  that  the  person,  naming  him,  who  Issued  It  was 
an  acting  justice  of  the  peace  for  the  county  in  which  the  judg- 
ment was  rendered,  is  sufficient,  under  a  statute  providing  that  such 
execution  "must  be  certified  by  the  judge  of  probate  of  the  county  In 
which  the  judgment  Is  rendered,  or  by  a  justice  of  the  county  to 
which  It  Is  sent,  who  has  knowledge  of  the  handwriting  of  the 
justice  Issuing  It."  The  latter  phrase  hns  reference  to  the  Justice 
to  whom  the  execution  is  sent,  and  not  to  the  probate  Judge. 
AX.  Br.  Rip..  Vol.  LXVII-h 
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Davis  &  Haralson,  for  the  appellant. 

***  HEAD,  J.  Independent  of  any  statutory  provision  to  the 
contrary,  an  execution  issued  by  a  justice  of  the  peace  has  no 
force  outside  of  the  county  of  the  justice.  Section  3349  of  the 
code  of  1886  (Code  1896,  sec.  1936)  provides  that:  "When  a 
defendant  in  judgment  removes  to  another  county,  or  has 
property  in  any  county  other  than  that  in  which  the  judgment 
iwas  rendered,  execution  on  such  judgment  may  be  issued  by 
the  justice,  and  directed  to  any  constable  of  such  county,  which 
must  be  certified  by  the  judge  of  probate  of  the  county  in  which 
the  judgment  was  rendered,  or  by  a  justice  of  the  county  to 
which  it  is  sent,  who  has  knowledge  of  the  handwriting  of  the 
justice  issuing  it/'  The  next  section  provides  that:  "Such  exe- 
cution may  be  executed  by  any  constable  of  the  county  to  which 
it  is  sent,  and  must  be  by  him  returned  to  the  justice  issuing  it, 
as  in  other  cases," 

In  order  to  be  a  valid  levy  and  sale  in  a  county  other  than 
that  in  which  the  judgment  was  rendered,  there  must  be  a  sub- 
stantial compliance  with  these  provisions. 

This  case  turns  upon  the  validity  of  an  execution  issued  by  a 
justice  of  the  peace  in  DeKalb  county,  by  whom  the  judgment 
was  rendered,  and  by  him  sent  to  a  constable  in  Cherokee  county, 
who  levied  it  upon  the  land  in  question,  lying  in  Cherokee 
county. 

There  are  two  objections  made  to  this  execution:  1.  That  it 
is  addressed:  "The  state  of  Alabama,  DeKalb  county.  To  any 
lawful  officer  of  said  county:"  with  nothing  upon  the  execution 
to  show  that  it  was  to  be  sent  to,  or  executed  in,  Cherokee 
county;  and  2.  That  it  was  not  certified  as  required  by  said  sec- 
tion 3349  of  the  code  of  1886  (Code  of  1896,  sec.  1936.) 

Under  the  general  statute  regulating  executions  from  justices* 
courts,  which  are  to  be  executed  in  the  county  where  the  judg- 
ment is  rendered,  it  is  provided  that  the  writ  shall  be  addressed: 

"State  of  Alabama, county.    To  any  lawful  officer  of 

the  county  of :"  ***  It  has  been   held  by  this  court 

that  this  provision  was  directory,  and  a  failure  to  conform  to  it 
did  not  render  the  execution  void:  Sandlin  v.  Anderson,  82  Ala. 
330. 

We  are  considering  now,  however,  a  special  provision  for  the 
execution  of  the  writ  in  another  county,  and  find  that  the  stat- 
ute requires  in  express  terms  that  it  shall  be  directed  to  any 
constnble  of  such  other  county.  We  think  this  is  a  mandatory 
requirement    It  was  not  intended  that  an  execution  issued  by 


Nov.  1896.]  Campbell  v.  Smith.  115 

a  justice  should  be  sent  to  any  county  in  the  state,  without  some 
designation  upon  the  writ  of  the  particular  county  whose  offi- 
cers are  to  be  authorized  to  execute  it.  The  provision  is,  that 
when  the  defendant  removes  to  another  county,  or  has  property 
in  any  county  other  than  that  in  which  the  judgment  was  ren- 
dered, execution  may  be  issued  by  the  justice  and  directed  to 
any  constable  of  such  county.  The  justice  is  called  upon  to 
ascertain  either  that  the  defendant  has  removed  to,  or  has  prop- 
erty in  another  county,  and  what  county,  and  then  to  direct  the 
writ  to  any  constable  of  the  county,  so  ascertained,  and  cause 
it  to  be  placed  in  the  hands  of  a  constable  of  such  county  for 
execution. 

Before  being  sent  to  Cherokee,  the  probate  judge  of  DeKalb 
county  certified  upon  the  writ  that  Lake  Moore,  the  person  who 
issued  it,  was  an  acting  justice  of  the  peace  for  said  DeKalb 
county.  There  was  no  other  indorsement.  We  think-  this  was 
sufficient.  The  clause  of  said  section  3349,  "who  has  knowl- 
edge of  the  handwriting  of  the  justice  issuing  it,"  has  reference 
to  the  justice  of  the  county  to  which  the  writ  is  sent,  who  is, 
by  the  section,  authorized  to  certify  the  writ,  and  not  to  the 
judge  of  probate  of  the  county  in  which  the  judgment  was  ren- 
dered. Though  not  expressly  decided,  this  was  evidently  the 
opinion  of  the  court  as  intimated  in  Street  v.  McClerkin,  77 
Ala.  580. 

"We  are  of  opinion  that  the  execution  was  void  by  reason  of 
the  noncompliance  with  the  statute  above  pointed  out,  and  that 
the  plaintiff  acquired  no  title  to  the  land  by  the  sheriff's  sale 
and  deed.     Affirmed. 

JUSTICE  OP  THE  PEACE— CONSTRUCTION  OF  POWERS- 
ISSUANCE  OF  EXECUTION.— Justices  of  the  peace  derive  all  ihelr 
Judicial  powers  from  legislation.  Tliey  exercise  no  common-law 
powers:  AU)rlght  v.  Lapp,  20  Pa.  St.  99;  07  Am.  Dec.  402.  Nothing 
is  presumed  in  favor  of  their  Jurisdiction:  Spear  v.  Carter,  1  Mich. 
11);  48  Am.  Dec.  088,  and  note.  Execution  issued  by  a  justice,  but 
not  returnable  according  to  law,  as  where  it  is  returnable  In  sixty 
days  Instead  of  ninety,  is  absolutely  void,  and  not  merely  erroneous. 
It  is  otherwise  with  writs  Issued  by  courts  of  general  jurisdiction: 
Stevens  v.  Chouteau,  11  Mo.  382;  49  Am.  Dec.  92.  A  constable  is 
protected  in  the  execution  of  process  of  a  Justice  which  shows 
upon  Its  face  that  the  justice  had  jurisdiction  of  the  8ul)ject  mat- 
ter, when  nothing  appears  to  apprise  him  that  he  had  not  jurisdiction 
of  the  person:  McDonald  v.  Wllkie,  13  III.  22;  54  Am.  Dec.  423. 
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Jefferson  v,  Birmingham  Railway  and  Electric 

Company. 

[116  ALABAMA,  2^1.] 

NEGLIGENCE-INJURY  TO  TRESPASSING  CHILD.-The 
failure  of  a  street  railway  company  to  so  guard  its  cars  as  to  pre- 
vent a  trespassing  child,  five  years  of  age,  from  getting  on  or  off, 
or  from  being  thrown  or  falling  from  such  cars  while  being  op- 
erated and  in  motion,  is  not  negligence  for  which  the  company 
can  be  held  liable. 

NEGLIGENCE— INJURY  TO  TRESPASSING  CniLD.-A 
complaint  alleging  that  while  defendant  was  operating  a  dummy 
line  of  street-cars,  the  plaintiff,  a  boy  five  years  of  age,  "got  upon 
one  of  the  cars  of  said  dummy  line,  and  defendant,  through  its 
servants  or  agents,  recklessly  and  wantonly,  or  intentionally,  caused 
plaintiff  to  leave  said  car  while  it  was  in  motion,  and,  in  conse- 
quence thereof,  plaintiff  suffered  the  injuries  and  damages"  com- 
plained of,  does  not  aver  actionable  negligence. 

Action  by  J.  Jefferson,  by  his  next  friend,  against  the  defend- 
ant to  recover  damages  for  personal  injuries.  The  complaint 
alleged  that  the  defendant  operated  a  line  of  street-cars  without 
sufficient  precaution  being  taken  to  prevent  children  from  get- 
ting upon  them;  that  on  October  9,  1896,  the  defendant,  through 
its  servants  or  agents,  negligently  allowed  the  plaintiff,  a  boy 
five  years  of  age,  to  get  upon  one  of  said  cars  then  in  operation, 
without  any  guardian  or  other  proper  attendant,  and  that  such 
servants  or  agents  wantonly,  recklessly,  and  intentionally  caused 
plaintiff  to  leave  said  car  while  it  was  in  motion,  in  consequence 
whereof  plaintiff  suffered  injuries  and  damages  to  the  extent  of 
twenty-five  thousand  dollars.  The  court  sustained  a  demurrer 
to  the  complaint  and  gave  judgment  for  the  defendant,  and 
plaintiff  appealed. 

Bowman  &  Harsh  and  C.  P.  Beddow,  for  the  appellant. 

Walker,  Porter  &  Walker,  for  the  appellee. 

200  HARALSON,  J.  The  rule  in  respect  to  contributory 
negligence  of  children  has  been  stated  by  this  court  to  be,  that 
"a  child  between  seven  and  fourteen  years  of  age  is  prima  facie 
incapable  of  exercising  judgment  and  discretion,  but   evidence 

may  be  received  to  show  capacity If  the  plaintiff  is  of 

such  tender  years  that  he  is  conclusively  presumed  incapable 
of  judgment  and  discretion,  and  of  owing  duty  to  another, 
neither  *oo  contributory  negligence  on  his  part,  nor  that  of  his 
parent,  can  be  set  up  to  defeat  a  recovery":  Pratt  etc.  Co.  v. 
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Brawley,  83  Ala.  374;  3  Am.  St.  Rep.  751;  Government  etc.  R. 
R.  Co.  V.  Hanlon,  53  Ala.  70.  See  also  3  Elliott  on  Railroads, 
sec.  1261. 

In  speaking  of  the  liability  for  injury  to  trespassing  children, 
Elliott,  in  his  work  on  Railroads,  says:  "In  actions  for  injuries 
to  children,  as  in  other  cases,  there  can  be  no  recovery  unless 

the  defendant  has  been  guilty  of  a  breach  of  duty There 

is  a  sharp  conflict  among  the  authorities,  however,  as  to  what 
the  duty  of  a  railroad  company  is  to  children  who  come  upon 
its  premises  as  trespassers  or  mere  licensees.  We  believe  the 
true  rule  to  be  that,  although  the  age  of  the  cliild  may  be  im- 
portant in  determining  the  question  of  contributory  negligence 
or  the  duty  of  the  company  after  discovering  him,  the  com- 
pany is,  in  general,  no  more  bound  to  keep  its  premises  safe  for 
children  who  are  trespassers,  or  bare  licensees  not  invited  or  en- 
ticed by  it,  than  it  is  to  keep  them  safe  for  adults."  To  sustain 
this  doctrine  he  cites  a  long  list  of  authorities  from  many  courts: 
3  Elliott  on  Railroads,  sec.  1359. 

In  Bishop  v.  Union  R.  R.  Co.,  14  R.  I.  314,  51  Am.  Rep.  386, 
similar  in  principle  to  the  one  before  us,  and  which,  from  the 
frequency  of  its  citation,  as  well  as  from  its  own  inherent  mer- 
its, seems  to  be  a  leading  case  on  the  subject,  the  supreme  court 
of  that  state  lay  down  the  doctrine  that  the  owner  of  property 
which  has  been  trespassed  upon  is  not  liable  to  the  trespasser 
for  an  injury  arising  from  the  trespass  merely  because  he  might 
by  care  have  guarded  against  it.  Referring  to  the  class  of  cases 
relied  on  by  appellant  in  this  case  to  sustain  his  complaint — as 
where  defendant's  servant  left  his  cart  and  horse  in  a  public 
street,  unattended,  for  half  an  hour,  and  a  boy  six  years  old,  who 
had  gotten  into  the  cart  and  attempted  to  get  out  was  injured, 
after  another  boy  had  started  the  horse  off:  Lynch  v.  Nurdin, 
1  Ad.  &  E.,  N.  S.,  29;  or  where  a  child  six  years  old  was  injured 
while  playing  with  a  turntable  of  a  railroad  company:  Railroad 
Co.  V.  Stout,  17  Wall.  657;  or  where  defendant  put  a  heavy  gate 
on  his  own  land,  beside  a  passway  which  was  used  by  children 
going  to  and  from  the  public  road,  but  left  it  so  carelessly  that 
it  fell  upon  and  injured  a  child  between  six  and  sevcn^ears  old, 
***  who  shook  it  in  passing:  Birge  v.  Gardner,  19  Conn.  507; 
50  Am.  Dec.  261;  in  each  of  which  cases  a  verdict  was  sustained 
against  the  defendant  therein — the  court  said:  *^e  know  of 
no  cases  more  favorable  to  the  plaintiff  than  the  three  cases  last 
cited,  but  in  all  three  of  them  the  object  which  caused  the  in- 
jury was  a  dangerous  object  left  exposed  without  guard  or  at- 
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tendant  in  a  public  place  of  common  resort  for  children.  An 
object  so  left  is  a  standing  temptation  to  the  natural  curiosity 
of  a  child  to  examine  it,  or  to  his  instinctive  propensity  to  med- 
dle or  play  with  it."  The  court  added:  ''The  case  at  bar  dif- 
fers very  much  from  the  three  cases  previously  stated,  for  in  the 
case  at  bar  the  cars,  instead  of  being  left  unattended,  were  in 
the  charge  of  the  driver  who  was  in  the  act  of  driving  them,  so 
that  there  was  nothing  done  to  encourage  the  trespass,  which 
was  merely  the  result  of  momentary  impulse.  Ordinarily,  a 
man  who  is  using  his  property  in  a  public  place  is  not  obliged 
to  employ  a  special  guard  to  protect  it  from  intrusion  of  chil- 
dren, merely  because  an  intruding  child  may  be  injured  by 
it.  We  have  all  seen  a  boy  climb  up  behind  a  chaise  or  other 
vehicle  for  the  purpose  of  stealing  a  ride,  sometimes  incurring 
a  good  deal  of  risk.  It  has  never  been  supposed  that  it  is  the 
duty  of  the  owner  of  such  a  vehicle  to  keep  an  outrider  on  pur- 
pose to  drive  such  boys  away;  and  that,  if  he  does  not,  he  is  lia- 
ble to  any  who  is  injured  while  thus  secretly  stealing  a  ride.  In 
such  a  case  no  duty  of  care  is  incurred."  In  support  of  the 
doctrine  many  cases  are  cited,  to  which  may  be  added,  as  being 
in  point.  Western  Ey.  Co.  v.  Mutch,  97  Ala.  194;  28  Am.  St.  Rep. 
179;  Catlett  v.  Railway  Co.,  57  Ark.  461;  38  Am.  St.  Rep.  254; 
Chicago  etc.  R.  R.  Co.  v.  Stumps,  69  111.  409;  Hestonville  etc. 
Ry.  Co.  V.  Connell,  88  Pa.  St.  520;  32  Am.  Rep.  472;  Rodgera 
V.  Lees,  140  Pa.  St.  475;  23  Am.  St.  Rep.  250;  Daniels  v.  New 
York  etc.  R.  R.  Co.,  154  Mass.  349;  26  Am.  St.  Rep.  253;  Sny- 
der V.  Hannibal  etc.  R,  R.  Co.,  60  Mo.  413;  Chicago  etc.  Ry.  Co. 
V.  Smith,  46  Mich.  504;  41  Am.  Rep.  177;  Railway  Accident 
Law,  sec.  75. 

From  what  has  been  predicated,  it  will  appear  that  counts 
of  the  complaint  numbered  1,  2,  3,  and  5,  were  insufficient  as 
charges  of  negligence  ngainst  defendant,  and  were  subject  to 
the  demurrer  interposed  to  them. 

The  fourth  count  was  intended  to  set  up  that  the  servants  of 
the  defendant  willfully  or  intentionally  caused  the  injury  to  the 
child.  It  not  only  fails  in  this  respect,  but  does  not  even  aver 
any  actionable  negligence.  ^^^  The  defendant's  servants  had 
the  rightlo  cause  the  trespassing  child  to  get  ofE  the  train  under 
proper  conditions,  and  from  aught  appearing  in  the  count,  the 
conditions  were  not  improper:  Ilaley  v.  Kansas  City  etc.  R. 
R.  Co.,  113  Ala,  640.  There  was  no  error  in  sustaining  the  de- 
murrer to  the  count. 

Affirmed. 
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STREET  RAILROADS— INJURY  TO  TRESPASSING  CHILD— 
NEGLIGENCE.— If,  seeing  a  boy  upon  the  car,  the  conductor  calls 
out  to  him  and  makes  a  movement  of  a  nature  to  justify  the  boy 
In  believing  that  he  is  about  to  receive  punishment  or  bodily  injury, 
and  he  thereupon  lets  go  and  falls  and  is  injured,  and  brings  an 
action  for  such  injury,  he  may  recover,  if,  in  the  opinion  of  the 
jury,  the  act  of  the  conductor  was  done  for  the  pui-pose  of  remov- 
ing the  boy  from  the  car,  and  was  improper,  unnecessarily  danger- 
ous, and  the  proximate  cause  of  the  injury:  Ansteth  v.  Buffalo  Ry. 
Co.,  145  N.  Y.  210;  45  Am.  St.  Rep.  607.  Compare  Hestonville  Pass. 
Ry.  Co.  V.  Connell,  88  Pa.  St.  520;  32  Am.  Kep.  472;  Bishop  v.  Union 
R.  E.  Co.,  14  R.  I.  314;  51  Am.  Rep.  386. 
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[116  Alasaha.  310.] 

NUISANCE.- KEEPING  EXPLOSIVES,  such  as  gunpowder. 
In  large  quantities  in  a  public  place  is  not  a  nuisance  per  se,  with- 
out regard  to  the  manner  of  its  use  or  keeping. 

NUISANCE.— DIFFERENCE  BETWEEN  PUBLIC  AND 
PRIVATE  NUISANCES  does  not  consist  in  any  difference  in  the 
nature  or  character  of  the  thing  itself,  but  a  nuisance  is  public 
when  the  danger  Is  to  the  public,  and  private  when  the  danger 
is  to  an  Individual  as  distinguished  from  the  public. 

EVIDENCE— JUDICIAL  NOTICE.— The  court  does  not  know 
judicially  that  a  powder  magazine  may  not  be  so  constructed  and 
provided  as  to  Insure  absolute  safety  from  lightning. 

NUISANCE.— Storing  and  keeping  gunpowder  and  dynamite 
In  large  quantities  near  dwellings  in  a  thickly  settled  portion  of  a 
city,  and  near  a  public  street,  is  not  a  nuisance  per  se.  To  consti- 
tute such  keeping  a  nuisance  and  Impose  liability  for  an  accidental 
explosion  there  must  be  negligence  In  "keeping"  or  In  the  "manner" 
of  keeping  and  storing  the  gunpowder. 

NUISANCE-STORING  GUNPOWDER— LIABILITY.— Stor- 
ing and  keeping  large  quantities  of  gunpowder  and  dynamite  In  a 
"wooden  building"  in  a  populous  place  in  a  city  is  prima  facie  a 
nuisance,  and  Imposes  a  liability  for  an  explosion  thereof  without 
specifically  alleging  negligence  in  keeping  and  storing  It 

EXPLOSIVES— LIABILITY  FOR.— KEEPING  GUNPOW- 
DER stored  In  a  city  in  violation  of  a  statute  imposes  a  liability  In 
favor  of  a  person  damaged  in  consequence  of  such  violation.  If  the 
latter  was  one  for  whose  protection  the  statute  was  Intended. 

Lee  &  McMaster,  for  the  appellant. 

G.  H.  Parker  and  J.  M.  Falkner,  for  the  appellees. 

•*'  COLEMAN,  J.  The  material  questions  are  the  same  in 
both  of  these  eases,  and  probably  it  would  have  been  better  had 
both  been  submitted  together  as  one.  Section  4093  of  the  Crim- 
inal Code  of  1886  reads  as  follows:  "Any  person,  who  keeps 
on  hand,  at  any  one  time,  within  tlie  limits  of  any  incorporated 
city  or  town,  for  sale  or  for  use,  more  than  fifty  pounds  of  gun- 
powder, must,  on  conviction,  be  fined  not  less  than  one  hundred 
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dollars.**  In  some  of  the  counts  of  the  complaint,  it  is  averred 
that  the  defendants  kept  stored  within  the  corporate  limits  of 
the  town  of  Cullman  more  than  fifty  pounds  of  gunpowder, 
which  exploded  and  caused  the  destruction  of  plaintiff's  prop- 
erty, but  neither  of  the  counts  show  that  the  cause  of  action  was 
founded  upon  the  statute.  Other  counts  aver  the  storage  of 
just  fifty  pounds,  while  in  others  the  averment  is  that  large 
quantities  and  dangerous  quantities  of  dynamite  and  gunpowder 
were  so  kept  and  stored.  In  some  of  the  counts  it  is  alleged 
that  defendants  negligently  kept  large  quantities  of  dynamite 
and  gunpowder  in  a  wooden  building  in  the  town  of  Cullman, 
or  near  other  buildings,  et  cetera.  The  assignments  of  error 
raise  the  question  of  the  common-law  liability  of  a  person  who 
keeps  in  store,  in  a  town  or  city,  large  quantities  of  explosive 
material,  such  as  dynamite  and  gunpowder,  for  damages  result- 
ing from  its  explosion,  and  also  his  liability  for  damages,  re- 
sulting from  a  violation  of  the  statute.  We  have  no  *^®  stat- 
ute declaring  the  storage  of  gunpowder  or  explosives  in  cities 
or  populous  places  to  be  a  nuisance,  and  the  question  must  be 
determined  by  common-law  principles.  At  common  law,  "a 
public  nuisance  signified  anything  that  worketh  hurt,  inconve- 
nience, or  damage  to  the  king's  subjects":  1  Eussell  on  Crimes, 
sec.  317;  3  Blackstone's  Commentaries,  sec.  216;  2  Bouvier's 
Institutes,  603;  2  Bouvier's  Law  Dictionary,  248;  2  Hawkins 
Pleas  of  the  Crown;  Ferguson  v.  Selma,  43  Ala.  398.  Prob- 
ably as  comprehensive  and  correct  a  definition  as  any  may 
be  found  in  the  sixteenth  volume  of  American  and  English 
Encyclopedia  of  Law,  page  293,  where  it  is  said:  "The  term 
Nuisance'  in  legal  phraseology  is  applied  to  that  class  of  wrongs 
that  arise  from  the  unreasonable,  unwarrantable,  or  unlawful  use 
by  a  person  of  his  own  property,  real  or  personal,  or  from  his 
own  improper,  indecent,  or  unlawful  personal  conduct,  working 
an  obstruction  or  injury  to  a  right  of  another,  or  of  the  public, 
and  producing  such  material  annoyance,  inconvenience,  discom- 
fort or  hurt,  that  the  law  will  presume  a  consequent  damage.'* 
It  will  be  observed  that  this  definition  is  broad  enough  to  em- 
brace public  and  private  nuisances,  and  such  as  are  nuisances  per 
se,  as  well  as  those  which  become  such  by  reason  of  the  manner 
and  character,  or  the  place  of  the  .use.  The  distinction  between 
nuisances  which  are  such  per  se,  and  those  uses  which  become 
nuisances  by  reason  of  the  manner  and  character  of  the  use,  or 
the  place,  have  always  been  recognized  in  well-considered  cases: 
Ogletree  v.  McQuaggs,  67  Ala.  580;  42  Am.  Eep.  112;  Rouse  v. 
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Martin,  75  Ala.  510;  51  Am.  Eep.  463;  Kingsbury  v.  Flowers, 
65  Ala.  479;  39  Am.  Rep.  14;  St.  James  Church  v.  Arrington, 
36  Ala.  546;  76  Am.  Dec.  332;  English  v.  Progress  Electric  etc. 
Co.,  95  Ala.  259.  The  distinction  is  clearly  stated  in  the  case  of 
the  Earl  of  Ripon  v.  Hobart,  1  Coop.  Sel.  Cas.  333,  3  Mylne  & 
K.  169,  by  Lord  Brougham:  "If  the  thing  sought  to  be  pro- 
hibited is  in  itself  a  nuisance,  the  court  will  interfere  to  stay 
irreparable  mischief  without  waiting  for  the  result  of  a  trial. 
But  when  the  thing  sought  to  be  restrained  is  not  unavoidably 
and  in  itself  noxious,  but  only  something  which  may,  according 
to  circumstances,  prove  so,  then  the  court  will  refuse  to  inter- 
fere." This  construction  is  in  accordance  with  the  common  law, 
that  "a  nuisance  per  se  is  that  which  worketh  hurt,'*  or  as  de- 
fined in  the  Encyclopedia,  "working  such  an  effect  upon  the 
right  of  another  that  the  law  will  presume  a  consequent  dam- 
age." •"*  Unless  the  thing,  of  itself  because  of  its  inherent 
qualities,  without  complement,  is  productive  of  injury,  or,  by 
reason  of  the  manner  of  its  use  or  exposure,  threatens  or  is  dan- 
gerous to  life  or  property,  it  cannot  be  said  to  be  a  nuisance 
per  se  at  common  law.  If  an  occupation  be  lawful,  and  by  care 
and  precaution  it  can  be  conducted  without  danger  or  inconven- 
ience to  another,  the  occupation  is  not  per  se  a  nuisance,  and  if 
such  an  occupation  or  business  becomes  a  nuisance,  it  is  because 
of  a  want  of  proper  care  or  precaution. 

In  7  American  and  English  Encyclopedia  of  Law,  517,  it  is 
said:  "As  a  general  rule,  the  true  and  only  ground  of  liability 
for  damage  caused  by  an  explosion  occurring  while  the  party 
sought  to  be  charged  is  in  the  lawful  possession  or  use  of  the 
thing  exploding  is  the  want  of  ordinary  care  and  skill."  In  the 
note  to  this  page,  it  is  said:  "'Ordinary  care  and  skill'  is  a  rela- 
tive term  exacting  a  decree  of  vigilance  and  technical  knowl- 
edge in  proportion  to  the  dangerous  character  of  the  substance 
dealt  with,  and  requiring  that  a  person  shall  take  for  thesafety 
of  others  whatever  precautions  tbe  nature  of  his  employment 
suggest":  Citing  Thompson  on  Negligence,  c.  1,  sees.  11-13. 
The  question  of  care  and  diligence  does  not  arise  in  a  case  of 
damages  resulting  from  nuisance  per  se,  because  the  thing  itself 
was  unlawful.  Courts  have  not  always  been  careful  to  maintain 
the  difference  in  cases  where  suit  was  brought  to  recover  dam- 
ages resulting  from  a  cause  that  is  a  nuisance  per  se,  and  dam- 
ages resulting  from  the  manner  of  the  use  of  the  thing.  The 
rule  of  "sic  utere"  requires  a  person  to  so  use  his  own  as  not 
to  injure  another,  and  he  ia  responsible  for  the  failure  to  do  go. 
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whether  the  "thing**  used  be  a  nuisance  per  se,  or  made  bo  by  its 
use.  The  reasoning  is  not  sound  that  concludes  "a  thing"  to  be 
a  nuisance  per  se,  because  in  its  use  injury  has  resulted.  The 
blasting  of  rocks  is  not  per  se  unlawful.  But  when  a  person 
undertakes  to  blast  rocks,  whether  in  a  city  or  in  the  country, 
he  may  become  responsible  for  the  damage  inflicted  upon  the 
person  or  property  of  others:  this,  not  solely  because  of  the  ex- 
plosive material  used  to  effect  the  blasting,  but  because  of  the 
damage  resulting  from  the  means  used  and  place  and  manner  of 
using.  A  person  who  would  cut  a  tree  down  with  an  ax,  stand- 
ing on  his  own  right  of  way,  so  ^*^  as  to  fall  upon  the  house  of 
another,  would  be  responsible  and  equally  liable  as  if  a  huge 
rock  had  been  thrown  by  blasting  upon  the  house.  So  a  city  or 
person  may  be  liable  in  damages  for  a  nuisance,  by  causing  water 
to  leave  its  natural  course,  and  overflow  the  lands  of  another, 
but  this  does  not  argue  that  water  per  se  is  a  nuisance,  but  only 
that  the  manner  of  its  use  may  become  such.  The  result  does 
not  conclusively  determine  that  the  means  or  instrument  used 
was  dangerous,  but  may  show  that  on  account  of  the  place  and 
the  manner  of  use,  it  was  such. 

It  has  been  frequently  held  that  the  law  as  to  explosives  ia 
the  same  as  that  which  applies  to  keeping  dangerous  and  vicious 
animals.  A  dog,  however  vicious,  may  be  secured  so  as  to  ren- 
der it  absolutely  harmless.  A  dog  thus  kept  on  one's  own  prem- 
ises is  not  a  nuisance  per  se,  because  it  cannot  work  a  hurt  to 
another.  If,  however,  the  dog  escapes,  and,  upon  the  highway 
or  upon  the  private  premises  of  another,  commits  an  injury, 
the  owner  is  liable.  Every  menagerie  or  zoo  having  dangerous 
and  wild  animals  for  exhibition,  however  securely  caged,  would 
be  guilty  of  a  nuisance  per  se  if  the  mere  having  such  animals 
in  cities  or  on  the  highway  constituted  a  nuisance.  Steam  is 
dangerous,  and  at  times,  suddenly,  without  warning,  there  are 
explosions  from  steam,  causing  destruction  of  property  and 
death.  If  the  fact  that  explosions  do  occur,  causing  damage, 
was  conclusive  that  steam  power  was  a  nuisance  per  se,  manu- 
facturing in  towns  and  near  other  people's  premises  must  cease. 
Under  such  rule,  all  steamboating  and  railroading  would  be  a 
nuisance  per  se. 

Is  gunpowder  kept  in  large  quantities  in  public  places  dan- 
gerous, and  per  se  a  nuisance,  without  regard  to  the  manner  of 
its  use  or  keeping?  When  we  consider  the  vast  number  of  gov- 
ernment magazines  in  this  country  and  throughout  the  world, 
its  daily  transportation  by  every  known  power  of  conveyance,  its 
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daily  use  by  millionB  of  persons  in  war  or  for  blasting,  or  for 
amusement,  with  scarcely  a  single  well-authenticated  instance  of 
spontaneous  combustion,  it  ctinnot  be  said  that  gunpowder  per 
se  is  dangerous.  The  difference  between  a  public  nuisance  and 
a  private  nuisance  does  not  consist  in  any  difference  in  the 
nature  or  character  of  the  thing  itself.  It  is  public  because  of 
the  danger  to  the  public.  ^^*  It  is  private  only  because  the 
individual,  as  distinguished  from  the  public,  has  been  or  may 
be  injured.  Public  nuisances  are  indictable.  Private  nuisances 
are  actionable,  either  for  their  abatement,  or  for  damages,  or 
both.  If  the  storing  of  gunpowder  so  near  another's  dwelling  in 
the  country,  where  there  is  no  other  building,  that  an  explosion 
would  damage  the  owner,  be  not  a  private  nuisance  per  se,  the 
storing  of  the  powder  in  a  city  will  not  be  a  public  nuisance 
per  se.  The  decisions  of  the  supreme  or  appellate  courts  of  dif- 
ferent states  axe  not  uniform  in  their  statements  of  the  law. 
We  will  refer  to  a  few  of  the  leading  cases. 

The  case  of  Laflin  Powder  Co.  v.  Teamey,  131  111.  322,  19 
Am.  St.  Eep.  34,  at  first  reversed,  and  on  rehearing  affirmed, 
shows  that  the  complaint  was  not  demurred  to,  and  it  was  held 
that  the  first  count  which  averred  the  keeping  of  the  powder 
magazine,  its  explosion,  and  consequent  damages,  contained  a 
sufficient  cause  of  action  to  support  a  judgment.  The  court 
held  that  this  count  showed  that  the  defendant  kept  a  powder 
magazine  "upon  its  premises  so  situated  with  reference  to  the 
dwelling-house  of  t^e  plaintiff  that  it  was  liable  to  inflict  serious 
injury  upon  her  person  or  property  in  case  of  explosion.  It 
was  a  private  nuisance,  and  therefore  the  defendant  was  liable 
whether  the  powder  was  carefully  kept  or  not."  The  second 
count  charged  that  the  powder  was  kept  in  violation  of  a  city 
ordinance.  The  court  held  that  the  keeping  of  the  powder  was 
an  illegal  act,  and  "the  defendant  was  responsible  for  all  conse- 
quences resulting  from  the  act." 

The  case  of  McAndrews  v.  Collerd,  42  N.  J.  L.  189,  36  Am. 
Rep.  508,  was  a  case  where  the  defendant  had  collected  a  maga- 
zine of  explosives  to  be  used  for  bl;;sting,  witliin  the  city  limits 
of  Jersey  City.  A  statute  of  the  state  had  declared  the  keeping 
of  explosives  within  the  limits  of  a  city  in  larger  quantities  than 
a  specified  amount  to  be  a  misdemeanor.  In  discussing  the 
question  generally,  the  court  stated  tliat  the  keeping  of  gun- 
powder in  large  quantities  in  the  vicinity  of  a  dwelling-house 
to  be  a  nuisance  per  se. 

The  case  of  Cheatham  v.  Shearon,  1  Swan,  213,  55  Am.  Dec. 
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734,  was  a  case  where  a  powder-house  was  ^**  erected  in  a  pop 
ulous  part  of  the  city  and  which  was  exploded  by  lightning. 
The  court  held  "that  the  erection  of  a  powder  magazine  in  a 
populous  part  of  a  city,  and  keeping  stored  therein  large  quan- 
tities of  gunpowder,  is  per  se  a  nuisance."  The  court  uses  the 
following  argument:  "The  fact  that  it  is  liable  to  explode  by 
means  of  lightning,  against  which  no  human  agency  could 
guard,  is  decisive  of  the  question.  If  the  explosion  could  only 
be  produced  by  human  agency,  there  would  be  much  force  in 
the  reasoning  of  the  majority  of  the  court  (in  People  v.  Sands, 
1  Johns.  78,  3  Am.  Dec,  396),  that  the  question  whether  it  was 
a  nuisance  or  not  depends  upon  the  manner  in  which  it  is  kept, 
because  there  might  be  a  building  so  secure  and  a  method  of 
keeping  it  so  careful  as  that  danger  would  not  be  apprehended,** 
et  cetera.  If  the  conclusion  of  the  court  had  been  that  the 
powder-house  in  question  was  so  constructed  that  it  was  liable 
to  be  exploded  by  lightning,  and  the  fact  that  it  was  so  exploded 
was  conclusive  that  it  was  not  properly  constructed,  there 
would  be  "much  more  force  in  the  reasoning  of  the  court.*'  But 
when  the  court  undertakes  to  declare  that  it  is  impossible  to 
protect  a  powder-house  from  lightning,  and  bases  its  conclusion 
that  a  powder-house  in  a  populous  city  is  a  nuisance  per  se  from 
3uch  a  premise,  we  are  not  prepared  to  assent  without  some 
further  reason.  We  do  not  know  judicially  that  a  powder  maga- 
zine may  not  be  constructed  and  so  provided  as  to  insure  abso- 
lute security  from  lightning.  "We  do  not  think  the  criticism 
upon  the  argument  of  chief  justice  Kent  is  well  maintained. 

In  the  case  of  Wilson  v.  Phoenix  Powder  Mfg.  Co.,  40  W.  Va. 
413,  52  Am.  St.  Rep.  890,  it  was  declared  that  the  "manufacture 
and  keeping  of  quantities  of  gunpowder,  nitro-glycerine,  and 
other  explosives  in,  or  dangerously  near  to,  public  places,  sucli 
as  towns  or  highways,  is  a   public  nuisance   and  indictable  as 

such Negligence  is  no  material  element,*'  et  cetera.     It 

will  be  observed  that  "manufacturing  and  keeping  of  large  quan- 
tities of  gunpowder**  was  declared  to  be  a  nuisance.  It  was  a 
manufactory  of  powder  as  well  as  the  keeping  of  powder  that 
exploded  in  this  case.  We  will  not  discuss  the  question  of  the 
manufacturing  of  explosives,  and  refer  to  the  case  for  the  pur- 
pose of  considering  some  of  the  statements  and  propositions  of 
the  court.  It  is  ^-^  said:  "Now,  if  this  mill  were  located  in  a 
secluded  place,  and  removed  from  highways,  being  in  itself  a 
lawful  business,  the  case  would  be  different;  it  would  not  be  a 
public  nuisance,  and  to  recover  injury  from  an  explosion,  I  ap- 
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prebend,  the  plaintiff  must  show  negligence  on  the  defendant's 
part."  If  the  thing  be  a  nuisance  per  se,  and  injury  results  to 
another's  premises,  no  rule  of  law  requires  evidence  of  negli- 
gence. A  private  nuisance  per  se  is  actionable  as  much  so  as  a 
public  nuisance.  The  only  difference  is,  that  in  order  to  main- 
tain an  action  in  his  individual  name,  he  must  show  an  injury 
not  common  to  others.  Whatever  constitutes  a  public  nuisance 
as  to  the  public  will  constitute  a  private  nuisance,  if  established 
so  as  to  have  the  same  effect  upon  the  premises  or  health  of  a 
private  person  as  it  would  have  upon  the  public,  if  established  in 
a  city  or  highway.  The  constituents  and  definitions  of  a  niii- 
sance,  whether  public  or  private,  are  the  same.  It  becomes  a 
public  or  private  nuisance  as  it  affects  the  public,  or  the  indi- 
vidual only,  but  we  do  not  see  how  the  fact  that  the  "place"  is 
public  can  determine  the  "thing"  to  be  a  nuisance  per  se.  Cer- 
tainly the  place  does  not  bring  it  within  the  common-law  defini- 
tion. The  opinion,  referring  to  the  case  of  People  v.  Sands,  1 
Johns.  78,  3  Am.  Dec.  296,  says  later  New  York  cases  have  over- 
ruled it.  "We  presume  the  court  referred  to  the  case  of  Heeg  v. 
Lioht,  80  N.  Y.  579,  36  Am.  Rep.  654,  and  Meyers  v.  Malcolm. 
6  Hill,  293,  41  Am.  Dec.  744,  as  these  are  the  only  New  York 
cases  cited.  The  case  of  Heeg  v.  Licht,  80  N.  Y.  679,  36  Am. 
Rep.  654,  has  been  cited  in  most  of  the  decisions  which  hold 
that  a  powder  magazine  erected  in  a  public  place,  or  near  the 
premises  of  another,  in  which  powder  is  kept,  is  a  nuisance 
per  se,  as  supporting  that  proposition.  We  do  not  fully  and 
clearly  apprehend  all  the  principles  intended  to  be  laid  down 
as  applicable  to  the  facts  in  the  case  of  Heeg  v.  Licht,  80  N.  Y. 
579;  36  Am.  Rep.  654.  It  was  admitted  that  the  defendant 
had  gunpowder  stored  in  his  magazine,  that  it  exploded  and 
caused  the  damage  to  the  buildings  of  the  plaintiff.  The  trial 
court  instructed  the  jury  that  plaintiff  could  not  recover  unless 
they  found  that  the  defendant  "carelessly  and  negligently  kept 
the  gunpowder  on  his  premises.**  It  was  held  on  appeal  that 
"this  charge  was  not  warranted  by  the  facts."  The  trial  court 
refused  to  instruct  the  jury  "that  the  powder  magazine  was  dan- 
gerous ****  in  itself  to  plaintiff  and  his  property  and  was  a  pri- 
vate nuisance,**  et  cetera.  On  appeal,  it  was  held  that  this 
charge  was  properly  refused.  The  case  then  is  this:  Tlie  de- 
fendant stored  gunpowder  and  other  explosives  in  a  magazine  in 
such  quantities  and  close  contiguity  to  tlie  building  of  the 
plaintiff,  that  an  explosion  was  liable  to  damage  and  did  dam- 
age the  plaintiff  and  his  property.     On  these  undisputed  facts 
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it  was  held  on  the  one  hand  that  the  facts  did  not  warrant  the 
court  to  charge  the  jury  that  plaintiff  "could  not  recover  unless 
he  showed  negligence,"  and  on  the  other,  that  these  facts  did 
not  show  that  "the  powder  magazine  was  dangerous  in  itself  to 
plaintiff  and  his  property,  and  wae  a  private  nuisance,"  et  cetera. 
As  we  read  the  case,  it  was  disposed  of  in  the  following  proposi- 
tion: "The  keeping  or  manufacturing  of  gunpowder  or  of  fire- 
works does  not  necessarily  constitute  a  nuisance  per  se.  That 
depends  upon  the  locality,  the  qiiantity,  and  the  surrounding 
circumstances,  and  not  entirely  upon  the  degree  of  care  used. 
In  the  case  at  bar,  it  should  have  been  left  for  the  jury  to  de- 
termine whether,  from  the  dangerous  character  of  the  defend- 
ant's business,  the  proximity  to  other  buildings,  and  all  the  facts 
proved  upon  the  trial,  the  defendant  was  chargeable  with  main- 
taining a  private  nuisance,"  et  cetera.  Certainly  nothing  can 
be  found  here  which  authorizes,  as  a  legal  conclusion,  from 
locality  and  quantity,  only,  that  storing  of  gunpowder  is  a  nui- 
sance per  se.  There  must  be  "other  surrounding  circum- 
stances," and  it  depends  upon  the  facts  of  the  case  whether  the 
party  is  guilty  of  maintaining  a  nuisance. 

In  the  case  of  Cosulich  r.  Standard  Oil  Co.,  122  N.  Y.  118, 
19  Am.  St.  Rep.  475,  the  damages  resulted  from  an  explosion 
petroleum.  The  court  held  that  the  business  of  the  defend- 
ant was  lawful,  and  that  it  was  incumbent  upon  the  plaintiff  to 
show  a  want  of  due  care. 

In  the  case  of  Walker  v.  Chicago  etc.  Ry.  Co.,  71  Iowa,  658, 
the  damages  resulted  from  an  explosion  of  dynanute  then  on  a 
car  in  defendant's  yard.  The  evidence  showed  that  the  djTia- 
Tmite  exploded  and  injured  the  property  of  plaintiff.  It  was 
held  that  the  burden  was  on  plaintiff  to  show  that  the  place 
where  stored  was  an  improper  place. 

The  case  of  Judson  v.  Giant  Powder  Co.,  107  Cal.  549,  48  Am. 
St.  Rep.  146,  ^'^  was  for  the  recovery  of  damages  resulting 
from  an  explosion  of  dynamite  and  nitro-glycerine  stored  in  a 
magazine.  The  complaint  averred  negligence,  and  upon  the 
issue  thus  made,  the  trial  was  had.  There  was  expert  evidence 
tending  to  show  that  by  the  exercise  of  proper  precaution  an 
explosion  could  be  avoided.  An  important  rule  laid  down  by 
the  court  is,  that  proof  of  the  explosion  raises,  prima  facie,  a  pre- 
sumption of  negligence  and  places  the  burden  upon  the  defend- 
ant to  overcome  it.  There  are  many  citations  in  the  notes  to 
the  report  of  the  case  in  Judson  v.  Giant  Powder  Co.,107  Cal. 
649;  49  Am.  St,  Rep.  146. 
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In  Ibc  case  of  People  v.  Sands,  1  Johns.  78,  3  Am.  Dec.  296, 
the  defendant  was  indicted  for  a  nuisance  for  keeping  fifty  bar- 
rels of  gunpowder  near  the  dwelling-houses  of  divers  good  citi- 
zens and  near  a  certain  public  street  in  the  city  of  Brooklyn, 
et  cetera.  The  indictment  was  held  bad,  for  the  reason  that  it 
failed  to  charge  that  the  gunpowder  was  negligently  or  im- 
providently  kept.  All  the  authorities  which  have  referred  to 
this  case  expressly  or  impliedly  concede  that  it  decides  that  the 
keeping  of  gunpowder  in  large  quantities  in  a  public  place  in  a 
city,  is  not  a  nuisance  per  se.  The  West  Virginia  case  cited 
above  says  it  was  overruled  by  later  New  York  cases.  ^\''e  have 
been  unable  to  find  the  cases  overruling  it.  The  Tennessee 
case,  supra,  criticises  the  opinion  of  Chief  Justice  Kent,  hold- 
ing that  the  indictment  was  bad.  In  referring  to  the  case  de- 
cided by  Holt,  C.  J.,  while  stating  that  it  had  been  loosely  re- 
ported. Chief  Justice  Kent  first  quoted  the  principle  decided, 
and  then  used  the  following  language:  "This  case,  as  far  as  it 
is  any  authority,  goes  in  confirmation  of  the  principle  that  the 
time,  place,  and  manner  are  all  important  and  essential  in  deter- 
mining whether  a  powder-house  amounts  to  a  nuisance." 

Tlie  case  of  Meyers  v.  Malcolm,  6  Hill,  292,  41  Am.  Dec.  744, 
has  been  cited  as  not  sustaining  the  case  of  People  v.  Sands,  1 
Johns.  78;  3  Am.  Dec.  296.  Our  reading  of  the  case  is  differ- 
ent. We  think  it  not  only  approves  of  the  principles  an- 
nounced, but  cites  it  as  authority.  In  the  case  of  Meyers  v. 
Malcolm,  6  Hill,  292,  41  Am.  Dec.  744,  the  action  was  for  dam- 
ages resulting  from  an  explosion  of  six  hundred  pounds  of 
powder  in  kegs  in  the  upper  story  of  a  wooden  building,  near 
several  wooden  buildings,  some  of  which  were  inhabited.  On 
the  trial,  it  was  left  to  the  jury  to  determine  ^^^  "whether  the 
conduct  of  the  defendants  in  regard  to  the  manner  of  deposit- 
ing the  powder  was  such  as  to  render  them  guilty  of  a  public 
nuisance."  And,  further  commenting,  it  was  the  opinion  of  the 
court  that  "the  most  satisfactory  position  for  the  plaintiff,  and 
the  one  most  difficult  to  be  answered  by  the  defendants  is  the 
ground  that  the  depositing  and  keeping  of  the  powder  in  the 
ej- posed  sitvation  [we  italicize]  described  by  the  witnesses 
amounted  to  a  public  nuisance."  Says  the  court:  "Upon  the 
frets  disclosed  in  this  case,  it  cannot  be  doubted  that  the  gun- 
powder was  deposited  in  a  building  insufficiently  secured  and 
jHotecte^,  and  altogether  unfit  for  the  safekeeping  of  so  largo 
a  quantity  of  the  article."  This  opinion  certainly  gives  no  sup- 
port to  the  position  that  the  storing  of  gunpowder  in  a  public 
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place  is  per  se  a  public  nuisance.  The  case  is  directly  in  support 
of  the  principle  that  the  "time,  place,  and  manner"  are  im- 
portant and  essential  in  determining  whether  a  powder-house 
amounts  to  a  nuisance,  and  accords  with  the  rule  declared  in 
Heeg  V.  Licht,  80  N.  Y.  579;  36  Am.  Rep.  654. 

The  case  of  Bradley  v.  People,  56  Barb.  72,  referred  to  in  some 
of  the  decisions  as  supporting  the  proposition  that  the  keeping 
of  gunpowder  in  large  quantities  in  populous  places  is  a  nuisance 
perse,  to  our  understanding  of  the  decision  is  an  authority  to 
the  contrary.  This  decision  not  only  cites  People  v.  Sands,  1 
Johns.  78,  3  Am.  Dec.  296,  and  Meyers  v.  Malcolm,  6  Hill,  292, 
41  Am.  Dec.  744,  as  authority,  but  the  decision  itself  is  rested 
upon  these  two  cases.  Says  the  court:  "The  careless  and  im- 
proper manner  of  building  and  continuing  the  powder-house  and 
keeping  the  powder  therein  are  fully  charged";  and  that  was 
the  real  issue  tried.  This  ease  was  reversed,  because  the  trial 
court  admitted  testimony  for  the  prosecution  to  show  in  what 
manner  the  government  magazines  were  constructed.  In  com- 
menting on  this  testimony  the  court  used  the  following  lan- 
guage: "And  if  it  was  intended  to  show  that  it  was  the  duty  of 
the  defendants  to  build  theirs  in  the  same  way,  it  was  incom- 
petent; for  to  hold  that  all  dealers  in  gunpowder  who  have  oc- 
casion to  keep  it  in  quantities  are  bound  to  construct  their 
storehouses  for  that  purpose  in  the  same  way  that  is  deemed 
necessary  in  forts  and  arsenals,  woud  virtually  interdict  the  traf- 
fic in  the  article  by  private  persons,  who  could  not  afford  the 
expense  necessary  to  comply  with  any  ^^''  such  requirement 
With  the  selection  of  a  suitable  location  I  think  a  much  less 
expensive  warehouse  would  be  suiEcient.  The  court  below 
doubtless  admitted  the  testimony  because  it  was  thought  to  be 
material,  and  that  it  would  aid  the  jury  in  determining  the  ques- 
tion of  negligence  on  the  part  of  the  defendants,  and  it  may 
have  had  that  effect.  At  all  events,  I  cannot  see  that  it  did 
not  affect  the  result." 

It  seems  clear  that  in  New  York  the  case  of  People  v.  Sands, 
1  Johns.  78,  3  Am.  Dec.  296,  is  adhered  to  as  sound  law. 

In  the  case  of  Regina  v.  Lister,  Dears.  &  B.  C.  C.  209,  de- 
cided in  1857,  the  question  is  discussed  at  some  length.  The 
defendant  was  indicted  for  a  public  nuisance.  The  indictment 
charged  that  the  defendant  "unlawfully,  knowingly,  and  will- 
fully did  deposit  in  a  warehouse  near  to  divers  streets  and  high- 
ways and  dwelling-houses,  et  cetera,  large  and  excessive  quan- 
titieB  of  a  dangerous,  ignitable,  and  explosive  fiuid,  called  wood 
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naphtha,  ....  and  did  keep  the  said  fluid  in  such  large,  excea- 
sive  and  dangerous  quantities,  whereby  the  queen's  subjects  pass- 
ing along  the  said  streets  and  highways  and  residing  in  said 
dwelling-houses  were  in  gTeat  danger  of  their  lives  and  prop- 
erty," et  cetera.  This  indictment  was  held  good.  It  was  shown 
that  wood  naphtha  was  more  dangerous  and  explosive  than 
gunpowder.  This  case  more  directly  supports  the  proposition 
that  the  keeping  of  gunpowder  in  large  quantities  in  a  populous 
place  is  a  nuisance  per  se  than  any  other  English  authority  we 
have  been  able  to  find.  The  court  used  the  following  lan- 
guage: "Upon  the  trial  of  such  indictments,  we  consider  that  it 
is  a  question  of  fact  for  the  jury,  whether  the  keeping  and  de- 
positing, or  the  manufacturing,  of  such  substances,  really  does 
create  danger  to  life  and  property  as  alleged — and  this  must  be 
a  question  of  degree,  depending  on  the  circumstances  of  each 
particular  case.  No  general  rule  of  law  can  be  laid  down  be- 
yond this,  that  the  substantial  allegations  in  the  indictment 
must  be  substantially  proved.  In  the  present  case,  we  think 
that  sufficient,  although  not  necessarily  conclusive,  evidence  was 
adduced,  and  that  although  the  judge  would  not  have  been  jua- 
tified  in  directing  a  verdict  of  guilty  to  be  entered  without  tak- 
ing the  opinion  of  the  jury  upon  it,  he  was  fully  justified  in 
telling  the  jury  (which  he  appears  to  have  done)  that  if  ^^**  the 
depositing  and  keeping  the  naphtha  in  the  manner  described, 
coupled  with  its  liability  to  ignition,  ab  initio,  created  a  danger 
to  life  and  property  to  the  degree  alleged,  they  might  find  a 
verdict  of  guilty."  The  predominant  principle  declared  in  the 
opinion  is,  that  "the  substance  must  be  of  such  a  nature,  and 
kept  in  such  large  quantities,  and  under  such  local  circum- 
stances, as  to  create  real  danger  to  life  and  property." 

In  the  older  edition  of  Kussell  on  Crimes,  section  321,  the 
following  language  is  used:  "7/  seems  [we  italicize]  that  erect- 
ing gunpowder  mills,  or  keeping  gunpowder  magazines  near  a 
town  is  a  nuisance  by  the  common  law,  for  which  an  indictment 
or  information  will  lie."  In  the  International  edition  of  Russell 
on  Crimes,  the  phraseology  is  changed,  and  the  author  is  made  to 
say:  "Erecting  gunpowder  mills,  or  keeping  gunpowder  maga- 
zines near  a  town  is  a  nuisance  by  the  common  law,  for  which  an 
indictment  or  information  will  lie."  We  are  of  opinion  that  the 
author  himself  knew  and  weighed  the  effect  of  words,  and  used 
those  which  conveyed  his  exact  meaning.  An  examination  of 
the  cases  cited  to  the  text  shows  that  the  principle  was  recog- 
nized that  tradee  which  were  necessary  and  lawful  of  them- 
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Bclves  were  not  to  be  interfered  with  by  indictment  or  informa- 
tion unless  they  come  within  the  definition  of  a  public  nuisance. 
Dealing  in  gunpowder  was  a  lawful  business.  Being  a  lawful 
business,  the  question  was,  whether  the  keeping  of  gunpowder 
in  populous  places  or  near  highways  was  an  indictable  offense 
under  any  circumstances.:  One  of  the  earliest  cases  reported 
was  that  of  Kex  v.  Taylor,  2  Strange,  1167,  where,  "upon  affi- 
davits of  the  defendant  keeping  great  quantities  of  gunpowder,to 
the  endangering  the  church  and  houses  where  he  lived,  an  in- 
formation was  granted."  This  is  the  entire  report  of  the  case. 
What  the  evidence  showed,  or  the  result  of  the  case,  is  not  re- 
ported. The  affidavit  was  the  keeping  of  the  gunpowder  to  the 
endangering  of  the  church  and  houses.  No  doubt  the  informa- 
tion was  properly  granted,  and,  if  the  proof  showed  it  was  so 
kept  as  to  endanger  "the  church  and  houses,"  it  was  a  nuisance. 
Another  case  was  that  of  Rex  v.  Williams,  in  which  the  defend- 
ant was  convicted  of  a  nuisance  for  keeping  four  hundred  bar- 
rels of  gunpowder  near  the  town  of  Bradford.  How  this  powder 
was  kept  is  not  ^"^  stated.  Upon  these  cases,  for  they  are  the 
cases  cited  to  support  the  text,  Russell  on  Crimes  announced  the 
proposition:  "It  seems  that  erecting  gunpowder  mills  or  keeping 
magazines  near  a  town  is  a  nuisance  at  common  law";  and  this 
view  of  the  principle  is  emphasized  in  the  case  of  Crowder  v. 
Tinkler,  19  Ves.  617.  In  the  latter  case,  an  injunction  was 
prayed  for.  The  court  ascertained,  from  an  ex  parte  investiga- 
tion, that  the  defendant  might  keep  as  much  as  twelve  hundred 
pounds  safely,  for  the  demands  of  trade,  and  made  an  order  al- 
lowing this  quantity  to  be  kept,  until  a  trial  could  be  had  by 
a  jury.  It  is  important  to  notice  the  real  issue  he  submitted  to 
the  jury.  It  was  not  merely  whether  the  defendant  manufac- 
tured or  stored  large  quantities  of  gunpowder  in  the  place  where 
it  was  charged  to  have  been  done,  upon  which  the  court  would 
pronounce  as  a  conclusion  of  law  that  such  use  would  be  a 
nuisance  per  se,  but  the  jury  were  required  to  determine  the 
question  of  danger.  And  in  the  case  of  Regina  v.  Lister,  Dears. 
&  B.  C.  C.  209,  the  direct  question  arose  as  to  whether  the 
finding  of  the  jury  should  be  limited  merely  to  the  keeping  of 
the  explosive  as  charged,  or  should  further  find  that  such  keep- 
ing was  dangerous,  and  it  was  held  that,  under  proper  instruc- 
tions, it  devolved  upon  the  jury  to  determine  not  only  the  fact 
of  keeping  the  explosive,  but  whether  the  facts  showed  such 
keeping  was  dangerous  to  property  or  life.  These  cases  are  in 
line  with  the  rule  declared  in.  New  York  and  in  other  courts; 
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and  that  is,  that  when  gunpowder  is  so  manufactured  or  stored 
as  to  endanger  life  or  property,  such  use  is  a  nuisance.  "Whether 
it  is  so  or  not  is  a  question  of  fact,  dependent  upon  the  "place, 
manner,  and  surrounding  circumstances,"  to  be  ascertained  by 
the  jury. 

In  Wharton's  Criminal  Law,  section  2376,  it  is  said:  "The 
mere  keeping  of  a  large  quantity  of  gunpowder  in  a  house,  near 
dwelling-houses  and  a  public  street,  does  not  constitute  a 
nuisance;  but  keeping  it  negligently  and  improvidently  does." 

In  Wood  on  the  Law  of  Nuisance,  section  140,  it  is  said:  "In 
determining  the  question,  the  locality,  the  quantity,  and  the 
manner  of  keeping  will  all  be  considered,  as  well  as  the  nature 
of  the  explosive,  and  its  liability  to  accidental  explosion";  and 
as  supporting  the  general  principle,  the  cases  of  People  v.  Sands, 
1  Johns.  »3o  78,  3  Am.  Dec.  296,  Myers  v.  Malcolm,  6  Hill,  292, 
41  Am.  Dec.  744,  and  Heeg  v.  Licht,  80  N.  Y.  579,  36  Am. 
Eep.  654,  are  cited  as  authorities. 

The  question  came  before  the  court  in  the  case  of  Dumesnil 
V.  Dupont,  18  B.  Mon.  800,  68  Am.  Dec.  750,  upon  a  bill  filed 
to  abate  the  keeping  of  a  powder-house  in  which  large  quantities 
of  powder  were  kept.  The  answer  of  respondents  averred  that 
"their  magazine  is  well  constructed,  and  is  protected  against  ac- 
cidents by  secure  fencing,  lightning  rods,  and  by  the  constant 
presence  of  a  trusty  man;  tbat  it  stands  in  a  sparsely  settled 
neighborhood,"  et  cetera.  These  statements  were  proven.  The 
evidence  was  conflicting  as  to  the  effects  of  an  explosion.  The 
question  upon  which  tbe  case  was  determined  was,  whether  the 
keeping  of  the  powder-house,  in  which  large  quantities  of  pow- 
der were  stored,  was  a  nuisance  per  se.  Eeferring  to  the  opin- 
ion of  Chief  Justice  Kent  in  the  case  of  People  v.  Sands,  1 
Johns.  78,  3  Am.  Dec.  296,  the  court  declared  that  "the  point 
had  been  conclusively  settled  by  very  high  judicial  authority." 
The  further  statement  is  made,  "that  the  only  adjudged  case  we 
have  met  with  in  which  the  principle  seems  to  have  been  differ- 
ently settled  is  that  of  Cheatham  v.  Shearon,  1  Swan,  213,"  65 
Am.  Dec.  734,  and  it  declared  that  "the  principles  and  rea- 
soning upon  which  the  decision  rests  are  opposed  to  the  un- 
broken current  of  modem  authority,  English  and  American,  up- 
on the  subject." 

In  the  case  of  Wright  v.  Chicago  etc.  Ry.  Co.,  27  HI.  App. 
200,  after  discussing  the  liability  of  parties  for  damages  result- 
ing from  keeping  explosive  materials,  the  court  uses  the  follow- 
ing language:  "We  are  content  with  the  rule,  that  the  keeping 
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of  explosives  unsafely  guarded,  in  such  quantities  as  to  be  dan- 
gerous to  persons  and  property,  near  a  frequented  street,  or 
other  public  place,  or  in  the  vicinity  of  the  residences  or  places 
of  business  of  others,  under  circumstances  that  threaten  calamity 
to  the  person  or  property  of  others,  the  consequences  thereof 
being  an  explosion  of  such  articles  which  causes  damage  to  the 
person  or  property  of  another,  gives  the  latter  a  right  of  action 
to  recover  from  the  person  keeping  the  explosive  such  damages 
as  would  not  have  happened  in  their  absence":  Citing  Myers 
V.  Malcolm,  6  Hill,  292;  41  Am.  Dec.  744;  Cooley  on  Torts,  607. 

In  the  case  of  Cook  v.  Anderson,  85  Ala.  99,  the  court  ^* 
used  the  following  language:  "Keeping  explosive  substances  in 
large  quantities  in  the  vicinity  of  dwelling-houses  or  places  of 
business  is  ordinarily  regarded  a  nuisance,  whether  so  or  not 
being  dependent  upon  the  locality,  the  quantity,  and  the  sur- 
rounding circumstances."  What  was  dependent  "upon  the  lo- 
cality, the  quantity,  and  the  surrounding  circumstances"? 
There  is  but  one  answer,  and  that  is,  whether  "the  keeping  of 
explosive  substances  in  large  quantities  in  the  vicinity  of  dwell- 
ing-houses or  places  of  business"  was  a  nuisance.  Again  the 
terms,  "the  locality,  the  quantity,  and  the  surrounding  circum- 
gtances,"  are  identical  with  those  used  in  Heeg  v.  Licht,  80 
N.  Y.  679,  36  Am.  Eep.  654,  and  no  doubt  were  taken  from  it 
or  from  Wood  on  Nuisance,  section  140,  and  used  in  the  same 
sense. 

This  question  came  before  us  again  in  the  case  of  Collins  v. 
Alabama  etc.  R.  R.  Co.,  104  Ala.  390,  where  the  principle  is 
stated  as  follows:  "The  fact  that  defendant  had  in  its  ware- 
house twelve  hundred  pounds  of  powder  is  not,  of  itself,  such 
evidence  of  negligence  as  entitles  the  plaintiff  to  recover.  While 
it  may  be  said  that  the  keeping  of  large  quantities  of  explosive 
material  in  a  building  in  a  populous  town  or  city  may  be  a 
nuisance,  yet  the  fact  that  it  is  such  or  not  must  depend  on  the 
locality,  quantity  of  material  stored,  and  the  circumstances. 
Negligence  in  keeping  it,  or  in  the  manner  of  its  keeping,  is 
requisite  to  impose  a  liability  to  answer  in  damages,  for  injuries 
caused  by  an  accidental  explosion  of  fire." 

After  a  most  careful  examination  of  the  common-law  text- 
books and  decisions,  we  have  no  doubt  of  the  correctness  of  our 
conclusion  in  the  foregoing  cases,  and  which  exactly  accords 
with  the  law  as  declared  in  People  v.  Sands,  1  Johns.  78;  3  Am. 
Dec.  296.  Steam  power,  gas,  electricity,  dynamite,  gunpowder 
are  in  daily  use,  and  have  become  indispensable  to  the  con- 
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venience  of  the  public,  and  for  the  public  defense.  Invention 
of  man  and  advancement  in  science  has  enabled  the  manufac- 
turer of,  or  dealer  in,  these  articles  to  provide  the  public  or  the 
individual  with  almost,  if  not  altogether,  absolute  protection 
against  danger  or  hurt  from  explosion.  And  even  had  the  man- 
ufacturing and  storage  of  gunpowder,  in  its  early  history,  been 
a  nuisance  at  common  law,  the  common-law  definition  of  a  nui- 
sance would  not  include  gunpowder  at  this  day. 

832  There  is  another  aspect  in  which  the  record  presents  the 
plaintiiTs"  cause  of  action.  Section  4093  of  the  Criminal  Code 
of  1886,  quoted  supra,  makes  the  keeping  of  more  than  fifty 
pounds  of  gunpowder  for  sale  or  for  use  within  the  corporate 
limits  of  a  town  or  city  a  misdemeanor.  We  are  of  opinion  that 
if  the  defendant  kept  gunpowder  in  violation  of  this  statute,  and 
the  plaintiff,  being  a  person  intended  to  be  protected  by  the  stat- 
ute, was  damaged  in  consequence  of  such  violation,  the  defend- 
ant would  be  liable  to  him.  This  is  the  rule  declared  in  Laflin 
Powder  Co.  v.  Teamey,  131  111.  322,  19  Am.  St.  Eep.  34,  and 
in  the  case  of  Ferguson  v.  Gies,  82  Mich.  358,  21  Am.  St.  Rep. 
576.  The  same  rule  was  declared  in  this  stat-e  in  the  case  of 
Grey  v.  Mobile  IVade  Co.,  55  Ala.  387,  407;  28  Am.  Eep.  729. 
Of  course,  if  the  jury  should  find,  as  some  of  the  evidence  tends' 
to  show,  that  plaintiffs'  building  caught  on  fire  from  other  causes 
and  would  have  been  destroyed  independent  of  the  explosion, 
it  could  not  be  said  the  explosion  of  the  gunpowder  waa  the 
proximate  cause  of  the  damage. 

We  are  of  opinion  that  a  count  prima  facie  sufficiently  shows 
a  want  of  due  care,  which  charges  the  storing  of  large  quantities 
of  gunpowder  in  a  wooden  building  in  a  populous  place  in  the 
city  of  Cullman.  The  demurrer  was  properly  sustained  to  the 
count  which  merely  charged  the  storing  of  gunpowder  and  its 
explosion  without  further  averment  showing  that  on  account  of 
location,  quantity,  and  surrounding  circumstances  it  was  dan- 
gerous. Some  of  the  instructions  of  the  court  were  not  in  ac- 
cordance with  correct  legal  principles  as  applied  to  the  evidence. 

Reversed  and  remanded. 


THE  CASE  of  Rudder  v.  Koopman,  116  Ala.  332,  Involved  the 
same  facts  as  the  principal  case,  and  was  decided  after  a  consid- 
eration of  the  same  authorities  as  those  reviewed  in  that  case.  In 
the  former  case,  It  was  held  that  the  keeping  of  larjfe  quantities 
of  dynamite  and  gunpowder  In  a  wooden  buildlnjr  In  n  thickly  set- 
tled part  of  a  city  where  there  were  many  buildings  and  persons 
Is  a  nuisance,  and  creates  a  liability  for  the  burning  of  a  building 
Ignited  by  flrobrnnds  cast  upon  it  by  an  exploson  of  such  gunpowder 
aud  dynamite  caused  by  a  fire  originating  on  the  premises  of  & 
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third  person  and  without  any  fault  of  the  owner  of  the  explosives. 
Upon  proof  of  the  foregoing  facts,  the  person  thus  injured  may 
recover  without  allegation  or  proof  of  negligence  on  the  part  of 
the  owner  of  the  explosives,  as  to  his  manner  or  mode  of  lieepiug 
and  storing  them, 

NUISANCE— PUBLIC  AND  PRIVATE  DISTINGUISHED.— In- 
convenience or  injury  resulting  in  common  to  all  citizens  from  the 
same  source  of  complaint  is  a  common  or  public  nuisance,  and  the 
remedy  therefor  must  be  by  indictment:  Mayer  v.  Marriott,  9  Md. 
IGO;  6G  Am,  Dec,  320;  Rung  v.  Shonberger,  2  Watts,  23;  26  Am.  Dec. 
95,  A  private  nuisance  is  anything  which  does  hurt  or  annoyance 
to  the  lands,  tenements  or  hereditaments  of  another:  Burditt  v. 
Swenson,  17  Tex.  489;  67  Am,  Dec.  665,  and  note. 

EzploBives— Iiiability  for  Keeping. 

A  number  of  the  cases  maintain  that  the  true  and  only  ground 
of  liability  for  damage  arising  from  keeping  explosives  and  caused 
by  an  explosion  happening  while  the  party  sought  to  be  charged 
Is  in  the  lawful  possession  or  use  of  the  thing  exploding,  is  the 
want  of  ordinary  care  or  sliill  In  Its  management,  or  In  the  manner 
In  which  it  Is  kept.  The  true  rule,  however,  we  think  is,  that 
If  the  manufacture  or  storage  of  explosives  is  such  as  to  amount 
to  a  nuisance,  either  public  or  private,  the  party  so  manufacturing 
or  storing  the  articles  in  question  is  liable  for  all  damages  occa- 
sioned thereby  or  through  an  explosion  thereof,  even  though  ho 
may  not  have  been  guilty  of  negligence  and  regardless  of  the  care 
exercised  in  storing  the  explosives,  or  In  choosing  the  place  in  which 
they  are  kept.  Thus,  In  McAndrews  v.  Collerd,  42  N,  J,  L.  189,  36 
Am.  Rep.  508-510,  the  court  said  that  "the  keeping  of  gunpowder, 
nitro-glycerine,  or  other  explosive  substances,  in  large  quantities. 
In  the  vicinity  of  a  dwelling-house  or  place  of  business,  is  a  nuisance 
per  se,  and  may  be  abated  as  such  by  an  action  at  law  or  injunctiou 
in  equity,  and,  if  actual  injury  results  therefrom,  the  person  keep- 
.Ing  them  Is  liable  therefor,  even  though  the  act  occasioning  the 
explosion  is  due  to  other  persons,  and  is  not  chargeable  to  his  per- 
sonal negligence."  Again,  in  Laflin  etc.  Powder  Co,  v.  Tearney, 
131  111.  322,  19  Am.  St.  Rep.  34-30,  Mr.  Justice  Magruder,  in  deliver- 
ing the  opinion  of  the  court,  said:  "The  powder  magazine  kept  by 
the  defendant  upon  its  premises  was  so  situated  with  reference 
to  the  dwelling-house  of  the  plaintiff  that  It  was  liable  to  inflict 
serious  injury  upon  her  person  or  her  property  in  case  of  an  ex- 
plosion. It  was  a  private  nuisance,  and  therefore  the  defendant 
was  liable,  whether  the  powder  was  carefully  kept  or  not  As  a 
general  rule,  the  question  of  care  or  want  of  care  is  not  involved 
in  an  action  for  injuries  resulting  from  a  nuisance.  If  actual  in- 
jury results  from  the  keeping  of  gunpowder,  the  person  keeping 
it  will  be  liable  thortfor,  even  tliough  the  explosion  is  not  charge- 
able to  his  personal  negli,;:?ence." 

In  this  case  of  Laflin  etc.  Powder  Co.  v.  Tearney,  131  111.  322, 
19  Am.  St,  Rep.  34,  it  was  further  held  that  an  allegation  in  a 
complaint  that  a  powder  magazine  exploded  shows  that  it  was 
dangerous,  and  an  allegation  that  the  explosion  destroyed  plaintiffs 
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buildings  shows  that  the  keeping  of  gunpowder  In  the  magazines, 
considered  with  reference  to  the  locality,  the  quantity,  and  the ' 
surrounding  circumstances,  constitutes  a  nuisance  per  se.  Hence, 
a  complaint  containing  these  averments  is  sufficient.  This  ruling 
is  in  accord  with  that  in  Judson  v.  Giant  Powder  Co.,  107  Cal.  549, 
48  Am.  St.  Rep.  14G,  that  an  explosion  in  a  dynamite  factory  raises 
a  presumption  of  negligence,  and,  unexplained,  malies  a  prima  facie 
case  for  recovery  for  injury  to  person  or  property. 

The  ejection  of  a  powder  magazme  in  a  populous  part  of  a  city, 
and  keeping  stored  theredn  large  quantities  of  gunpowder.  Is  a  nui- 
sance per  se  which  renders  the  owner  thereof  liable  for  all  dam- 
ages aris-ing  thorefi-om:  Cheatam  v.  Shearon,  1  Swan,  213;  55  Am, 
Dec.  734. 

In  Wilsom  v.  Phoenix  Powder  Co.,  40  W.  Va.  413,  52  Am.  St.  Rep. 
890,  It  was  held  that  the  owner  O'f  powder  works  Is  answeraWe  twr 
all  dam.ages  done  to  the  person  or  property  by  their  explosion, 
whethei'  he  is  negligent  or  not,  if  they  ai'e  so  situate  that  such  ex- 
plosion would  probably  Involve  Injury  to  the  person  cor  property  of 
third  persons.  i 

The  manufacture  and  keeping  of  quantities  of  gunpowder,  nitro- 
glycerine, and  other  explosives  in  or  dangerously  near  to  public 
places,  such  as  towns  or  highways,  Is  a  public  nuisance  and  Indict- 
able as  such.  It  makes  no  difference  whether  carefully  or  negli- 
gently conducted  or  managed.  Negligence  is  here  no  material  ele- 
ment. If  damage  Is  Inflicted  on  a  person  by  an  explosion,  he  la 
entitled  to  compensation  without  proving  negligence  on  the  part  of 
the  defendant  He  Is  injured  by  that  which  breaks  the  law— the  law 
against  public  nuisance.  He  Is  In  no  fault,  while  the  other  man  Is, 
and  he  has  received  damage  from  that  other  man's  wrongful  act. 
He  has  a  right  to  Immunity  from  this  Injury,  and  the  other  man 
owed  him  the  duty  of  securing  him  immunity.  The  slate  Is  wronged 
by  the  maintenance  of  a  nuisance  which  may  at  any  moment  take 
the  lives  and  destroy  the  property  of  Its  people  passing  and  repass- 
ing over  its  highways,  and  reposing  and  working  in  their  accus- 
tomed places,  and  the  particular  person  hurt  has  special  cause  of 
complaint  because  he  Is  specially  Injured":  Wilson  v.  Phoenix  Pow- 
der Co.,  40  W.  Va.  413;  52  Am.  St.  Itep.  892.  To  the  same  effect 
is  Huntington  etc.  Land  Development  Co.  v.  Phoenix  Powder  Co., 
40  W.  Va.  711. 

Gunpowder  may  be  a  nuisance  although  it  affects  only  the  plain- 
tiff, and  though  no  explosion  has  occurred,  and  in  an  action  for 
damages  suffered  from  such  nuisance,  he  may  join  a  demand  for  an 
Injunction  against  It:  Emory  v.  Hazard  Powder  Co.,  22  S.  C.  47(5; 
53  Am,  Rep.  730.  The  keeping  of  gunpowder  or  other  explosivo 
upon  private  premises  may  be  a  nuisance,  when  in  case  of  explosion 
It  would  be  liable  to  Injnre  the  persons  or  property  of  those  residing 
in  the  neighborhood,  although  it  should  be  carefully  stored  or  kept. 
Negligence  alone  In  the  keeping  of  the  gunpowder  Is  not  controlling, 
and  the  danger  arising  from  the  locality  where  such  powtier  or 
other  explosive  Is  kept  is  to  be  tak<n  into  consideration  in  main- 
taining an  action  to  recover  for  an  injury  from  an  explosion:  Hceg  v. 
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Licht,  80  N.  T.  679;  3G  Am.  Rep.  654.  A  person  who  places  a  powder 
magazine  In  dangerous  proximity  to  another's  dwelling  Is  liable  for 
the  damages  resulting  from  Its  explosion  without  his  direct  negli- 
gence, which  need  not  be  shown,  nor  Is  it  necessary  that  such  nui- 
sance should  have  been  prohibited  by  law:  Chicago  etc.  Coal  Co.  v. 
Glass,  34  111.  App.  304. 

In  Commlnge  v.  Stevenson,  76  Tex.  642.  It  was  held  that  a  powder 
magazine  situated  some  three  or  four  hundred  feet  from  plaintiff's 
residence,  and  which  depreciated  the  value  of  his  property,  was 
a  nuisance,  for  the  maintenance  of  which  he  could  recover  com- 
pensatory damages. 

Lounsbury  v.  Foss,  80  Hun,  296,  was  an  action  brought  for  the 
recovery  of  damages  resulting  from  the  death  of  plaintiff's  intes- 
tate, caused  by  the  explosion  of  the  dynamite  worlss  of  the  de- 
fendant, and  the  court  held  that  the  keeping  of  explosive  materials 
does  not  necessarily  constitute  a  nuisance  per  se,  that  depends  upon 
the  locality,  the  quantity  and  the  surrounding  circumstances,  but 
"the  keeping  of  gunpowder  or  other  explosive  materials  In  a  place 
or  under  circumstances  where  it  will  be  liable.  In  case  of  an  ex- 
plosion, to  Injure  the  dwelling-houses  or  the  persons  of  those  re- 
siding In  close  proximity,  constitutes  a  private  nuisance,  for  which 
the  person  so  keeping  them  is  liable  to  respond  in  damages  in  case 
of  Injury  resulting  therefrom,  and  that  without  regard  entirely 
to  the  question  whether  he  was  chargeable  with  carelessness  or 
negligence."  The  erection  of  a  powder-house  for  storing  large  quan- 
tities of  gunpowder  may  be  restrained  by  injunction  to  prevent 
Irreparable  Injury,  although  the  neighborhood  in  which  it  is  sought 
to  erect  such  magazine  is  sparsely  inhabited.  If  in  fact  such  neigh- 
borhood Is  fast  filling  up,  and  the  magazine  would  be  a  constant 
menace  to  those  already  living  there,  and  would  depreciate  the  value 
of  their  property:  Wier's  Appeal,  74  Pa.  St.  230.  The  keepmg  of 
explosives  in  such  quantities  as  to  be  dangerous  to  persons  and  prop- 
erty. In  such  place  and  under  such  circumstances  as  to  threaten 
Injury  to  the  persons  and  property  of  others,  the  consequence  being 
an  explosion  which  causes  damage  to  such  persons  and  property, 
gives  a  right  of  action  for  any  damages  that  would  not  have  been 
Incurred  in  the  absence  of  such  explosives:  Wright  v.  Chicago  etc. 
Ry.  Co.,  27  111.  App.  200. 

In  McAndrews  v.  CoUerd,  42  N.  J.  L.  189,  36  Am.  Rep.  508,  It  ap- 
peared that  a  railroad  company  having  legislative  authority  to  con- 
struct a  tunnel,  contracted  with  McAndrews  to  do  the  work.  He 
collected  a  magazine  of  explosives  with  which  to  do  the  necessary 
blasting,  and  these  explosives,  while  thus  stored,  exploded,  thereby 
causing  a  great  amount  of  damage  to  the  plaintiff,  Collerd's,  prop- 
erty, and  It  was  held  that  he  could  recover  of  McAndrews  without 
proof  of  negligence  in  the  care  of  such  explosives.  Municipal  ordi- 
nances prohibiting  the  storage  within  the  limits  of  the  city,  or  the 
transportation  along  Its  streets,  of  dynamite,  nitro-glycerine,  gun- 
powder, or  other  high  explosive,  in  large  quantities,  are  constitu- 
tional and  valid:  Hays  v.  St.  Marys,  55  Ohio  St.  197.  Tlie  main- 
tenance of  a  magazine  containing  a  large  quantity  of  gunpowder 
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within  a  city  In  violation  of  a  municipal  ordinance  Is  a  nuisance 
which  renders  the  owner  liable  for  any  injury  sustained  by  third 
persons  or  strangers  from  an  explosion  of  such  magazine  from  what- 
ever cause  resulting:  Hazard  Powder  Co.  v.  Volger,  58  Fed.  Kep. 
152,  158;  Wright  v.  Chicago  etc.  Ry.  Co.,  27  III.  App.  200;  Lafliu  etc. 
PoAvder  Co.  v.  Tearney,  131  111.  322;  19  Am.  St.  Rep.  34.  In  such 
case,  a  person  Is  not  guilty  of  contributory  negligence  in  living  in 
his  home  or  doing  business  near  such  magazine,  with  knowledge  of 
the  danger  to  be  apprehended  therefrom:  Hazard  Powder  Co.  v. 
Volger,  58  Fed.  Rep.  152;  nor  does  he  assume  the  rislis  of  explosions 
arising  from  negligent  acts,  although  he  has  conveyed  to  the  manu- 
facturer the  property  upon  which  the  explosive  is  manuftictured  and 
stored:  Judson  v.  Grant  Powder  Co.,  107  Cal.549;  48  Am.  St.  Rep.l4G. 
Nor  is  It  any  defense  that  there  were  other  powder  magazines  in  the 
same  neighborhood  at  the  time,  that  they  were  there  when  the  land 
was  bought  and  the  injured  buildings  erected,  that  plaintiff's  hus- 
band had  been  employed  in  the  powder  business,  that  the  property 
was  bought  and  such  buildings  erected  after  the  erection  of  the 
defendant's  magazine  in  order  that  plaintiff's  husband  might  be  near 
such  magazine,  that  he  had  been  a  stockholder  in  a  powder  com- 
pany, and  that  the  plaintiff  had  leased  her  land  to  powder  compa- 
nies for  the  purpose  of  storing  powder  thereon:  Laflin  etc.  Powder 
Co.  V.  Tearney,  131  111.  322;  19  Am,  St.  Rep.  84. 

A  municipal  ordinance  making  it  unlawful  to  store  or  keep  for 
sale  within  the  city  limits  any  crude  petroleum,  or  refined  carbon 
oil,  exceeding  one  barrel,  in  any  part  of  a  building  except  the  cellar, 
is  violated  by  a  railroad  company  in  keeping  In  Its  warehouse  such 
articles  for  a  reasonable  time  for  the  purpose  of  transportation.  In 
such  case,  the  railway  company  is  liable  for  the  damage  to  persons 
or  property  caused  by  the  explosion  of  such  materials  regardless  of 
the  care  exercised  In  storing  them:  Wright  v.  Chicago  etc.  Ry.  Co.. 
27  111.  App.  200.  In  Fiilo  v.  Jones,  2  Abb.  App.  Dec.  121,  It  was  held 
that  the  mere  fact  of  keeping  explosives,  such  as  fireworks,  within 
the  city  limits.  In  violation  of  a  city  ordinance,  is  not  such  a  wrong- 
ful act  as  to  render  the  keeper  liable  In  damages,  for  a  death  caused 
by  an  explosion,  but  that  negligence,  or  a  common-law  nuisance 
must  be  shown.  This  case,  as  we  have  shown,  is  opposed  to  the 
great  weight  of  authority,  and  is  In  effect  overruled  by  subsequent 
cases  In  the  same  state:  Heeg  v.  LIcht,  80  N.  Y.  579;  30  Am.  Rep. 654. 

There  Is  a  line  of  cases  which  maintains  that  a  magazine  contain- 
ing large  quantities  of  gunpowder  or  other  high  explosive,  and  sit- 
uated near  to  dwelling-houses  and  a  public  street.  Is  not  a  nuisance 
per  se.  and  that  the  owner  thereof  Is  not  liable  In  case  of  an  explo- 
sion and  an  Injury  to  person  or  property,  or  both,  unless  he  is  In 
some  way  negligent  In  (he  manner  In  which  the  explosive  Is  stored 
or  kept  These  authorities  also  Insist  that,  as  negligence  Is  the  gist 
of  the  offense  or  Injury,  it  must  be  alleged  and  proved  before  a  re- 
covery can  be  had.  The  first  case  maintaining  this  doctrine  Is  that 
of  People  V.  Sands,  1  Johns.  78,  3  Am.  Dec.  290,  In  effect  overruled 
by  Hoog  V.  LIcht.  80  N.  T.  570;  30  Am.  Rep.  654.  In  Myers  v.  Mal- 
colm. 6  Hill,  292,  41  Am.  Dec.  740,  it  wa«  held  that  the  keeping  of  a 
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Inrffe  qnnntlty  of  gunpowder  In  a  wooden  bnilding,  near  other  build- 
ings, amounts  to  a  public  nuisance,  and  renders  the  person  so  keep- 
ing It  liable  for  damages  resulting  therefrom,  although  he  may  not 
have  been  guilty  of  negligence  In  causing  the  fire  which  caused  the 
explosion  and  resulting  damages.  The  decision  in  this  case  was 
placed  upon  the  ground  that  the  situation  of  the  building  contaiuiug 
the  explosive  rendered  It  a  nuisance,  and  that  keeping  an  expiosive 
in  a  wooden  and  insecure  building  was  negligence.  And  it  was 
again  held  In  Bradley  v.  People,  56  Barb.  72,  that  the  careless  or 
negligent  keeping  of  gunpowder  In  large  quantities,  near  dwelling- 
houses,  or  where  the  lives  of  persons  are  thereby  endangered,  is  a 
nuisance  per  se.  In  this  case,  however,  the  careless  and  improper 
manner  of  building  and  continuing  the  powder-house  and  keeping 
the  powder  therein  were  fully  charged.  In  Dumesnil  v.  Dupont, 
18  B.  Mon.  800,  68  Am.  Dec.  750,  the  court  held  that  the  dangery  to 
residents  in  the  vicinity  of  a  powder  magazine,  properly  constructed 
and  managed,  Is  not  so  impending  or  probable  as  to  authorize  a  de- 
cree abating  such  magazine  as  a  nuisance.  The  keeping  of  explo- 
sives does  not  necessarily  constitute  a  nuisance  per  se,  and  whether 
it  Is  or  not  depends  upon  the  locality,  the  quantity,  and  the  surround- 
ing circumstances:  Lounsbury  v.  Foss,  80  Hun,  296.  Thus  in  Cook 
V.  Anderson,  85  Ala.  105,  It  was  held  that  while  It  might  be  said 
that  the  keeping  of  large  quantities  of  explosive  materials  in  a 
building  In  a  populous  town  or  city  may  be  a  nuisance,  yet  the  fact 
whether  it  Is  or  not  must  depend  on  the  locality,  quantity  of  the 
material  stored,  and  the  circumstances.  Negligence  in  keeiiJing  it, 
or  In  the  manner  of  Its  keeping,  Is  requisite  to  impose  a  liability  to 
answer  In  damages  for  Injuries  caused  by  an  accidental  explosion 
or  fire,  which  Is  incumbent  on  the  party  affirming  to  prove,  and  in 
Collins  v.  Alabama  etc.  R.  II.  Co.,  104  Ala.  390,  the  court  decided 
that  the  fact  that  a  railroad  company  stored  a  large  quantity  of  gun- 
powder in  Its  warehouse  in  a  city  Is  not,  of  Itself,  such  act  of  negli- 
gence as  entitles  one  whose  goods  are  destroyed  by  an  explosion  of 
the  powder  to  recover.  Whether  the  storing  of  such  a  quantity  of 
powder  is  a  nuisance  depends  on  the  locality  and  peculiar  circum- 
stances of  each  particular  case,  and  the  burden  of  proving  negligence 
In  the  storing  of  the  explosive  Is  on  the  person  affirming  it. 

The  fact  that  one  erects  a  building  In  a  populous  neighboruood 
and  stores  therein  large  quantities  of  carbon  oil  and  gasoline,  does 
not  constitute  the  storehouse  a  nuisance  per  se,  but  It  may  be  shown 
that  such  building  is  a  nuisance  by  evidence  that  the  owner  selfishly 
carries  on  a  lawful  business  in  a  populous  neighborhood  in  a  negli- 
gent manner,  greatly  to  plaintiff's  injury:  Gavjgan  v.  Atlantic  Re- 
fining Co.,  186  Pa.  St.  604. 

A  presumption  of  negligence  does  not  arise  from  evidence  show- 
ing that  a  tank  of  oil  in  the  yard  of  the  defendant's  petroleum 
factory  exploded,  igniting  other  oil  in  such  yard,  thus  causing  the 
injury  complained  of.  In  such  a  case,  negligence  must  be  allegoil 
and  proved  by  a  preponderance  of  the  evidence:  Cosulich  v.  Stand- 
ard Oil  Co.,  122  N.  Y.  118;  19  Am.  St.  Rep.  475.  In  Walker  v.  Clii- 
cago  etc.  Ry.  Co.,  71  Iowa,  658,  plaintiff's  property  was  injured  by 
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the  explosion  of  a  carload  of  dynamite  standing  in  defendant's  rail- 
road yard  awaiting  transportation;  and  it  was  held  that  the  plain- 
tiff could  not  recover  without  allegation  and  preponderance  of  evi- 
dence that  the  dynamite  was  not  properly  protected,  or  that  it  was 
stored  in  an  improper  place,  or  that  the  injury  was  otherwise  caused 
through  the  negligence  of  the  defendant. 

If  torpedoes  necessary  to  the  operation  of  a  railroad  are  deposited 
and  kept  in  the  railroad  company's  untenanted  sectionhouse,  wiiii  its 
doors  and  windows  secux'ely  fastened  shut,  and  access  to  and  i^ 
moval  of  these  explosives  are  effected  by  children  by  unfastening 
and  opening  one  of  such  windows,  the  railroad  company  is  not  lia- 
ble for  a  subsequent  explosion  of  the  torpedoes  thus  removed:  Slay- 
ton  V,  Fremont  etc.  R.  K.  Co.,  40  Neb.  840.  If  the  contractors  for 
a  railroad  company,  engaged  in  building  its  railroad,  with  its  con- 
sent, sublet  the  rock  excavating  to  a  third  person,  it  being  agreed 
that  nitro-glycerine  might  be  used  in  making  the  excavations  and 
that  such  third  person  might  erect  a  magazine  on  the  company's 
land  and  store  nitro-glycerine  therein  necessary  to  do  the  work,  and 
such  third  person,  subsequently,  and  without  the  consent  of  the 
company  or  the  contractors,  stores  in  such  magazine  a  quantity  of 
nitro-glycerine  belonging  to,  and  for  the  benefit  of  a  third  company, 
neither  the  company  nor  the  contractors  are  liable  for  injury^  through 
an  explosion  of  the  last-named  glycerine  caused  by  the  negli- 
gence of  the  subcontractor's  servant  while  removing  it  from  the 
magazine  at  the  request  of  the  owners:  Cuff  v.  Newark  etc.  R.  R. 
Co.,  35  N.  J.  L.  17;  10  Am.  Rep.  205;  affirmed,  35  N.  J.  L.  574. 

If  negligence  is  shown  on  the  part  of  the  owner  or  keeper  in  the 
manner  In  which  any  high  explosive  is  kept  or  stored,  he  is  liable 
for  all  Injuries  resulting  from  an  explosion  thereof.  Thus  a  rail- 
road company,  storing  explosives  In  a  depot  building  with  a  defective 
chimney  flue,  by  reason  whereof  the  building  takes  fire  and  there  Is 
an  explosion  Injuring  the  plaintiff's  neighboring  property,  Is  liable 
for  such  injury:  Denver  etc.  R.  R.  Co.  v.  Conway,  8  Colo.  1;  54  Am. 
Rep.  537.  A  person  In  possession  of  real  property  as  a  bare  licensee 
may  recover  the  value  of  his  personal  property  thereon  destroyed 
by  an  explosion  of  dynamite  stored  a  short  distance  away,  If  such 
explosion  Is  caused  by  the  want  of  ordinary  care  and  skill  of  the 
owner  of  the  dynamite  in  Its  management,  although  he  Is  In  law- 
ful possession  of  the  property  and  of  the  exiilosive  at  the  time  of 
the  explosion:  Clarkln  v.  Biwabik-Bessemer  Co.,  05  Minn.  483.  If 
a  railroad,  hauling  tank  cars  filled  with  petr<>k'uni,  neglects  to  re- 
move them  for  two  hours  after  one  of  them  h:is  been  set  on  fire 
by  a  collision,  Avhich  neglect  results  in  an  explosion  of  one  of  the 
cars  which  might  have  been  removed,  the  company  is  liable  to  one 
who  is  injured  by  such  explosion:  Henry  v.  Cleveland  etc.  R.  R.  Co., 
07  Fed.  Rep.  420.  One  who  uogllgcutly  keeps  in  his  warehouse  a 
large  quantity  of  gasoline  and  kerosene  in  an  unsafe  condition  is 
Hable  for  the  damages  caused  by  an  c>;ploslon  thereof  to  nn  adja- 
cent storehouse:  Waters  Pierce  Oil  Co.  v.  King.  0  Tex.  Civ.  App.  93. 
To  put  a  number  of  slaves  in  a  room  to  live,  with  nn  open  kep  of 
powder  under  their  sleeping  bunk,  unknown  to  them,  Is  negligence. 
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and  subjects  a  negligent  bailee  to  damages  to  the  slaves  for  In- 
juries arising  from  an  explosion  of  the  powder:  Allison  v.  Western 
etc.  R.  R.  Co.,  G4  N.  C,  382.  In  Powers  v.  Harlow,  53  Mich.  5U7, 
51  Am.  Rep.  154,  it  appeared  that  a  farm  owner  leased  a  small  par- 
cel of  land  iu  the  middle  of  the  farm  to  a  laboring  man,  that  a  farm 
road  approached  the  leased  property,  but  did  not  reach  it,  that 
toward  the  leased  land  from  the  end  of  the  road  the  landlord  stored 
a  box  of  dynamite,  with  cartridge  exploders  under  a  shed  made 
against  a  stump,  and  only  partially  inclosed  in  a  rough  box,  not  al- 
ways liept  covered  and  never  securely  fastened.  A  child  of 
the  lessee,  who  had  been  at  work  in  the  held,  went  into  such  shed, 
took  one  of  the  cartridges  from  the  box,  and  exploded  it  by  striking 
it  with  a  stone.  Neither  he  nor  his  father  knew  what  was  kept 
atored  in  the  shed,  or  of  any  danger  there,  or  of  any  reason  for 
keeping  away  from  it,  nor  was  there  any  warning  on  or  about  the 
shed,  except  the  word  "powder"*  written  on  the  box,  which  neither 
of  them  seeing  It  could  have  read,  and  It  was  held  that  the  land- 
lord was  negligent  and  liable  in  damages  for  the  injury  to  the  child 
caused  by  such  explosion:  Powers  v.  Uarlow,  53  Mich.  507;  51  Am. 
Bep.  154. 
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VENDOR  AND  PURCHASER— PURCHASE  FROM  EXEC- 
UTOR—ESTOPPEL.— A  vendee  in  possession  of  the  property  of 
an  estate  of  a  deceased  person  acquired  under  purchase  from  an 
executor  or  administi-ator  cannot  retain  such  possession  and  defend, 
when  sued  for  the  purchase  money,  on  the  ground  that  the  executor 
or  administrator  from  whom  he  purchased  and  received  possession 
had  no  authority  to  make  the  sale  and  could  convey  no  title. 

VENDOR  AND  PURCHASER-ESTOPPEL  TO  DENY  AU- 
THORITY OF  VENDOR  TO  CONVEY.— If  a  person  In  possession 
of  land,  not  claiming  it  In  his  own  right,  sells  It  for  a  conslderaton, 
and  puts  the  vendee,  who  has  knowledge  of  his  vendor's  title,  in 
possession,  such  vendee  cannot,  without  surrendering  possession, 
defend  against  the  recovery  of  the  purchase  price  by  his  vendor, 
upon  the  ground  that  the  latter  had  no  authority  to  sell,  and  con- 
▼eyed  no  title. 

Action  by  B.  B.  Smith  against  the  Union  Stave  Company  to 
recover  the  amount  alleged  to  be  due  for  timber  sold  by  the 
plaintiff.  Charges  2  and  3,  referred  to  in  the  opinion,  were 
requests  by  the  defendant  for  the  court  to  instract  the  jury  to 
find  in  his  favor  if  the  evidence  was  believed  by  the  jury  or  if 
such  evidence  left  the  matter  in  uncertainty  or  doubt.  Judg- 
ment for  plaintiff,  and  defendant  appealed. 

J.  E.  Brown,  for  the  appellant. 

Martin  &  Bouldin,  for  the  appellee. 
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410  COLEMAN,  J.  Barton  B.  Smith,  the  executor  of  the 
will  of  Henry  F.  Smith,  without  legal  authority,  sold  to  the  de- 
fendant the  timber  growing  upon  certain  lands  of  his  testator. 
Under  the  contract,  the  defendant  cut  and  converted  a  large 
quantity  of  timber,  paid  for  the  greater  portion  of  it,  and  re- 
fused to  pay  for  the  balance.  This  suit  was  to  recover  that  bal- 
ance. Under  the  facts  in  the  case,  the  court  did  not  err  in 
refusing  charges  No.  2  and  3  requested  by  the  defendant.  The 
essential  facts  upon  which  the  plaintiff's  right  of  action  depends 
are  not  materially  controverted. 

The  legal  questions  are,  Can  a  vendee  in  possession  of  prop- 
erty of  an  estate,  and  who  acquired  possession  of  it  under  a  pur- 
chase from  an  executor  or  administrator,  retain  that  possession 
and  defend,  when  sued  for  the  purchase  *^**  money  by  his  ven- 
dor, upon  the  ground  that  the  vendor,  administrator  or  executor, 
from  whom  he  purchased  and  received  possession,  had  no  au- 
thority to  make  the  sale,  and  could  convey  no  title?  The  other 
question  is.  When  a  person  in  possession  of  land,  not  claiming 
it  in  his  own  right,  sells  the  same  for  a  consideration,  and  puts 
the  vendee  in  possession,  can  the  vendee  defend  against  the  re- 
covery of  the  purchase  price,  without  surrendering  possession, 
upon  the  ground  that  his  vendor  had  no  authority  to  sell,  and 
conveyed  no  title?  At  the  time  of  the  sale  of  the  timber,  the 
lands  were  vested  in  the  children  of  the  testator,  one  of  whom 
and  probably  both  had  attained  their  majority,  of  full  age,  but 
tlie  executor  had  not  settled  the  administration  of  the  estate. 
The  decisions  in  this  state  are  not  consistent,  at  least  upon  the 
first  proposition.  In  the  case  of  Riddle  v.  Hill,  51  Ala,  224, 
the  administratrix  Hill  sued  upon  a  promissory  note  given  for 
four  mules  sold  by  plaintiff  as  administratrix.  The  defense  set 
up  in  the  plea  was,  in  effect,  that  the  mules  belonged  to  the 
estate  of  Charles  W.  Hill,  and  were  sold  by  the  plaintiff  without 
authority,  and  that  the  sale  was  void.  In  the  opinion  the  court 
declared,  "as  settled  law,  that  a  sale  of  personalty  made  by  the 
administrator  without  an  order  of  court,  or  under  an  order  void 
on  its  face  for  want  of  jurisdiction  passes  no  title  to  the  pur- 
chaser." There  is  no  conflict  of  authority  that  we  know  of  un- 
der our  statute  as  to  this  proposition.  This  was  all  the  plea  as- 
serted. The  court  went  further,  however,  and  declared  that  "it 
was  also  settled  that  there  can  be  no  recovery  on  the  purchaser's 
promise  to  pay  the  purchase  money  on  such  sale":  Citing  Beene 
V.  Collenberger,  38  Ala.  647,  and  authorities  there  cited.  In 
tlie  case  of  Beene  v.  Collenberger,  38  Ala,  647,  the  facts  showed 
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that  Beene,  as  the  administator  of  Ellen  Chapman,  without 
authority,  sold  two  slaves  to  Collenberger  and  received  the  pur- 
chase money.  Subsequently,  the  administrator  de  bonis  non  of 
Ellen  Chapman  recovered  from  Collenberger  the  slaves,  the 
court  holding  that  the  sale  by  Beene  was  without  authority  and 
null  and  void.  After  the  recovery  of  the  slaves,  Collenberger 
filed  a  claim  for  the  purchase  money  against  the  estate  of  Beene, 
who  had  died.  The  question  before  the  court  was  as  to  the 
allowance  of  the  claim.  There  was  really  no  question  in  the 
case  '*^*  which  called  for  an  adjudication  of  the  question  under 
consideration  in  the  present  case.  The  court,  however,  did 
declare  as  a  proposition  arguendo  that  Beene  could  not  have 
maintained  an  action  on  the  contract  of  sale  to  Collenberger, 
the  sale  being  contrary  to  law:  Citing  in  support  of  the  propo- 
sition Tettit  V.  Pettit,  32  Ala.  288,  and  Fambro  v.  Gantt,  12 
Ala.  298.  The  only  principle  decided  in  the  case  of  Pettit  v. 
Pettit,  32  Ala.  288,  bearing  upon  the  question  under  considera- 
tion was,  that  the  proceeds  of  a  void  sale  of  land  sold  by  an 
administrator  are  not  assets  of  the  estate.  This  question  was 
fully  considered  and  reaffirmed  in  the  case  of  Woods  v.  Legg, 
Dl  Ala.  511,  where  a  distinction  was  drawn  as  to  the  proceeds 
of  an  unauthorix-  d  sale  of  personal  property  by  an  administra- 
tor and  a  void  &•.":■:  of  realty.  In  the  case  of  Fambro  v.  Gantt, 
12  Ala.  298,  the  decision  of  the  case  was  rested  fairly  upon  the 
proposition  that  an  administrator  could  not  coerce  payment  of 
the  purchase  money  for  an  unauthorized  sale  of  slaves  made  by 
him,  that  such  a  contract  was  unlawful  and  void  in  its  inception, 
and  that  no  right  of  action  can  arise  from  an  unlawful  act.  This 
decision  announces  the  proposition  that  though  the  sale  was 
unlawful  and  void,  the  administrator  could  not  recover  back  the 
property  from  the  purchaser  by  an  action  in  his  own  name,  on 
the  ground  that  he  was  estopped.  The  general  rule  is,  that  es- 
toppels are  mutual,  and  we  do  not  well  see  why  the  doctrine  of 
estoppel  should  apply  to  the  administrator,  and  not  apply  to  the 
purchaser,  and  not  estop  him  from  denying  the  right  of  his 
vendor  to  recover.  In  the  case  of  Wilson  v.  Armstrong,  42  Ala. 
168,  94  Am.  Dec.  635,  the  question  came  fairly  before  the  court, 
and  it  was  held  that  "the  order  of  sale  was  void,  and  the  plain- 
tiff [who  was  the  vendor]  cannot  recover  the  purchase  money." 
Says  the  court:  ''We  regret  such  is  the  law,  yet  it  has  been  long 
60  settled  in  this  state/'  It  would  seem  from  the  fore^^oing  ex- 
amination of  the  decisions  the  question  was  fully  settled  in  this 
state. 
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We  propose  next  to  examine  some  of  the  authorities  which 
declare  a  diiferent  rule.  In  Hickson  v.  Lingold,  47  Ala.  449, 
the  action  was  upon  notes  given  for  the  purchase  of  lands  sold 
by  the  executors.  The  defense  was  that  the  lands  were  sold 
without  authority.  The  court  held  that  the  defense  could  not 
be  made  if  the  purchaser  retained  possession  of  the  land.  The 
invalidity  *^^  of  the  sale  was  no  defense  to  the  action.  Many 
decisions  are  cited  in  support  of  the  proposition,  among  them 
that  of  Harbin  v.  Levi,  6  Ala.  399,  in  which  it  was  declared  that 
when  a  purchase  is  made  from  an  administrator,  and  the  prop- 
erty delivered  under  the  sale,  the  purchaser  cannot  defend  upon 
the  ground  of  an  insufficient  or  defective  title.  It  is  said  that 
"the  general,  if  not  the  universal  rule  is,  that  one  in  this  con- 
dition is  estopped  from  denying  his  vendor's  title.'*  And  in 
Ogbum  V.  Ogburn,  3  Port.  126,  also  cited,  it  was  held  that  a 
vendee  of  a  slave  in  possession  could  not  retain  the  slave  and 
defend  on  proof  of  want  of  title  in  the  vendor.  In  this  case 
the  court  declared  that  as  a  vendee  could  not  recover  back  the 
purchase  money  and  retain  the  property,  he  was  equally  estopped 
from  denying  the  vendor's  title,  when  sued  for  the  purchase 
money.  The  decision  in  Hickson  v.  Lingold,  47  Ala.  449,  has 
been  cited  with  approval  in  many  subsequent  decisions  of  this 
court:  Bland  v.  Bowie,  53  Ala.  152;  Sivoly  v.  Scott,  56  Ala. 
555;  Meeks  v.  Gamer,  93  Ala.  17.  In  Morris  v.  Morris,  58  Ala. 
443,  it  is  declared  as  a  general  proposition,  in  support  of  which 
many  authorities  are  cited,  that  "the  executor  and  purchaser 
from  him  cannot  be  heard  to  controvert  the  legality  of  their 
own  sales  and  purchases,  because  each  is  estopped,  so  far  as  they 
are  personally  concerned."  In  the  case  of  Martin  v.  Truss,  50 
Ala.  95,  the  action  was  upon  notes  given  for  the  purchase  money 
of  land  sold  by  the  plaintiff  as  executor,  and  the  defendant  had 
been  let  into  possession.  It  was  held  that,  retaining  the  land, 
he  could  not  defend  on  the  ground  that  the  sale  was  irregular, 
erroneous  or  even  void.  Others  might  be  cited,  but  enough  has 
been  to  show  that  the  decisions  are  at  variance.  The  principle 
prevails  almost  universally  that  where  there  has  been  a  sale  and 
delivery  of  property,  and  payment  of  purchase  money,  to  author- 
ize either  party  to  rescind  the  sale,  and  recover  back  tliat  which 
•lie  has  parted  with,  he  must  restore  that  which  he  has  received; 
and  that  a  purchaser  of  property  on  a  credit,  retaining  posses- 
eion,  cannot  defend  when  sued  for  the  purchase  price,  upon  the 
ground  of  fraud,  mistake,  want  of  title  in  his  vendor,  or  in- 
validity of  the  sale.    Estoppels  are  mutual.    If  the  purchaser 
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retains  the  property,  he  cannot  set  up  the  invalidity  of  the  sale, 
by  which  he  acquires  the  possession,  '*^^  when  sued  for  the  price. 
"Why  should  a  different  rule  be  applied  to  sales  by  executors  and 
administrators?  We  can  perceive  no  good  reason  for  it.  In  the 
present  case,  there  are  other  considerations  also  why  the  de- 
fendant should  pay  for  the  timber.  The  contract  shows  on  its 
face  that  plaintiff  sold  the  timber  on  the  lands  of  the  estate  of 
Henry  F.  Smith.  No  doubt  both  parties  supposed  the  executor 
had  authority  under  the  will;  but  whether  this  be  true  or  not, 
the  defendant  was  not  deceived  or  imposed  upon.  It  knew  pre- 
cisely what  it  was  purchasing,  and,  as  matter  of  law,  knew 
whether  the  plaintiff  had  authority  to  make  the  sale.  It  cut  and 
converted  the  timber  under  the  purchase,  retains  the  timber,  and 
refuses  to  pay  the  purchase  money.  Again,  it  is  in  evidence 
that  the  children  were  informed  of  the  sale,  have  accepted  in 
part  the  purchase  money  paid  under  the  contract  to  plaintiff, 
and  have  given  no  evidence  of  any  intention  to  dissent  from  the 
sale.  The  general  charge  requested  by  the  defendant  (No.  1) 
was  properly  refused.     There  is  no  error  in  the  record. 

Rehearing  granted,  former  judgment  set  aside,  and  the  judg- 
■  ment  of  the  trial  court  affirmed. 

MR.  CHIEF  JUSTICE  BRICKELL,  dissenting,  said:  "A  sale  of 
growing  timber,  by  which  a  present  transfer  of  title  is  Intended,  Is 
a  sale  of  an  Interest  ib  lands;  If  not  in  writing,  It  Is  offensive  to  the 
statute  of  frauds:  Mitchell  v.  Billingsley,  17  Ala.  391;  Heflin  v.  Bing- 
ham, 56  Ala.  56t>;  28  Am.  Rep.  77G;  Riddle  v.  Brown,  20  Ala.  412;  5« 
Am.  Dec.  202.  In  Its  primary  aspect,  the  case  presents  directly  the 
question  whether  a  personal  representative  who  has  made  a  private 
sale  of"  an  interest  In  the  lands  of  his  testator  or  Intestate,  not  hav- 
ing any  other  power  than  that  which  Is  derived  from  his  oflSce,  may 
recover  the  purchase  money;  and  that  question,  on  authority  and 
principle,  must  be  answered  negatively.  As  we  have  said,  vlrtute 
officii,  a  personal  representative  succeeds  to  no  estate  or  Interest  in 
the  lands  of  the  testator  or  intestate.  Powers  derived  from  and 
dependent  on  the  statute  he  may  exercise;  but  to  those  powers  the 
statutes  do  not  annex,  and  It  is  not  essential  to  their  due  execution 
that  an  estate  or  interest  in  the  lands  should  have  been  annexed. 
An  order  or  decree  of  sale  may  be  obtained  from  the  court  of  pro- 
bate, but,  before  granting  it,  the  court  must  determine  wheiuer 
the  necessity  of  sale  the  statutes,  prescribe  exists;  this  determina- 
tion Is  the  function  of  the  court,  not  of  the  personal  representative; 
and  a  function  not  to  be  performed  except  upon  evidence  taken  in 
the  course  of  a  judicial  proceeding,  to  which  the  heirs  or  devisees 
are  parties,  having  the  opportunity  to  defend.  The  court  must  also 
determine  at  what  place  and  upon  what  terms  tbe  lands  are  to  be 
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sold,  and  in  no  event  can  it  decree  any  other  than  a  public  sale,  of 
Avhich  the  statutory  notice  must  be  given.  The  sale  must  be  re- 
ported to  the  court  for  confirmation;  and  after  confirmation,  before 
a  decree  of  conveyance  can  be  passed,  tliere  must  be  a  report  to 
the  court  of  the  payment  of  the  purchase  money.  The  sale  is  strictly 
and  essentially  judicial;  the  court  is  really  the  vendor,  not  the  por- 
sonal  representative.  The  agency  of  the  personal  representative  Is 
that  of  a  special  oflicer  or  agent,  designated  by  the  law  to  perform 
special  duties,  and  clothed  with  special  trusts:  Crufkshank  v.  Lat- 
trell,  67  Ala.  318,  and  authorities  cited. 

"in  Its  real  significance  and  essence,  the  contract  is  an  agreement 
for  the  commission  of  a  deliberate  trespass.  If  the  lands  had  been 
in  the  possession  of  a  tenant  of  a  particular  estate,  and  the  estate 
of  the  devisee  had  been  a  reversion  or  a  remainder,  without  being 
guilty  of  waste,  the  commission  of  which  a  court  of  equity  would 
have  enjoined,  or  for  which  compensation  in  damages  would  have 
been  compelled,  the  tenant  could  not  have  severed  and  removed 
timber  from  the  freehold,  for  the  mere  purpose  of  sale:  Tiedeman 
on  Real  Property,  sec.  74;  Alexander  v.  Fisher,  7  Ala.  514.  There 
was  no  particular  estate,  no  rightful  possession  intervening— the 
immediate  estate  and  possession  resided  in  the  devisees.  The  con- 
tract intends  an  invasion  of  the  possession;  the  forcible  severance 
and  removal  of  things  affixed  to  and  forming  part  of  the  freehold,  a 
deliberate  trespass.  AH  contracts  for  the  unlawful  invasion  of 
property,  or  rights  of  property,  are  illegal,  offensive  to  public  policy 
and  sound  morality:  Renfro  v.  Heard,  14  Ala.  23;  48  Am.  Dec.  82; 
Moore  v.  Appleton,  26  Ala.  633.  The  law  leaves  all  who  share  in 
the  illegality  where  It  finds  them;  it  lends  no  aid  to  the  enforce- 
ment of  the  contract  while  executory,  nor  after  execution  to  its  re- 
scission, or  to  the  restitution  of  wliatever  may  have  passed  as  its 
consideration:  Olark  v.  Colbert,  67  Ala.  92;  Williams  v.  Higgins, 
60  Ala.  517. 

"The  court  below,  in  my  judgment,  erred  in  refusing  to  Instruct 
the  jury,  on  the  evidence,  to  find  a  verdict  for  the  defendant" 


VENDOR  AND  PURCHASER— RKMEI^HES  FOR  DEFFPT  TN 
TITLE.— A  vendee  cannot  resist  payment  of  purchase  money  on 
the  ground  of  defect  in  title  while  he  retains  the  warranty  bond 
and  continues  In  possession  of  the  laud:  Lynch  v.  liaxier,  4  'iv.\. 
431;  51  Am.  Dec.  735.  See  Giles  v.  Williams,  3  Ala.  316;  37  Am. 
Dec.  692.  He  cannot,  while  declining  to  pay  such  price  on  account 
of  the  defect  In  the  title,  hold  possession  of  the  property  untH  the 
title  shall  be  perfected:  Worley  v.  Nethecott,  91  CaL  612;  25  Am. 
St.  Rep.  209. 
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O'Connor  v.  Bank  op  Attalla. 

[116  Alabama,  58A.] 

EXECUTION  SALES— LIABILITY  OF  PURCHASER  TO 
REDEMPTIONEK  FOR  WASTE— A  judgment  creditor  who  re- 
deems lands  from  a  purchaser  at  an  execution  sale  cannot  recover 
damages  for  waste  committed  by  such  purchaser  prior  to  redemption. 

Denson,  Burnett  &  Culli,  for  the  appellant. 

Dortch  &  Martin,  for  the  appellee. 

*^<*  McCLELLAN,  J.  The  only  question  presented  by  this 
record  is,  whether  a  judgment  creditor  who  redeems  lands  from 
a  purchaser  at  execution  sale  may  recover  damages  for  waste 
committed  by  such  purchaser  prior  to  redemption.  The  pur- 
chaser being  the  absolute  owner  of  the  land  and  all  rights  and 
interests  in  it,  subject  only  to  the  right  of  repurchase  outstand- 
ing in  judgment  creditors  of  the  defendant  in  execution — 
among  others — it  would  seem  upon  general  principles  that  he 
4s  not  liable  to  the  redemptioner  for  waste;  and  so  we  under- 
stand it  to  have  been  substantially  decided  by  this  court:  Mor- 
ris V.  Beebe,  54  Ala.  300,  307,  308;  Otis  v.  McMillan,  70  Ala. 
46,  Gl,  62,  citing  approvingly  Kannon  v.  Pillow,  7  Humph. 
292.  The  case  of  Dozier  v.  Mitchell,  65  Ala,  511,  relied  on  for 
appellant,  involved  redemption  from  a  mortgagee  in  possession 
before  valid  foreclosure  and  not  '^*^'^  redemption  from  a  pur- 
chaser at  foreclosure  sale;  it  was  the  assertion  of  the  equity  of 
redemption  and  not  of  the  statutory  right  of  redemption,  and 
is,  therefore,  not  authority  in  the  case  at  bar. 

Affirmed. 


EXECUTION  —  REDEMPTION  BY  JUDGMENT  CREDITOR. 
The  right  of  redemption,  being  purely  statutory,  must  be  exercised 
In  the  manner  prescribed  by  statute:  Old  field  v.  Eulert,  148  111.  614; 
39  Am.  St.  Rep.  2.31,  and  note.  A  judgment  creditor  is  not  entitled, 
under  the  statute,  to  redeem  from  a  sale  made  to  satisfy  a  judg- 
ment entered  in  his  own  favor  as  well  as  in  favor  of  other  lienhold- 
ers:  Horn  v.  Indianapolis  Nat.  Bank,  125  Ind.  381;  21  Am.  St.  Rep. 
231.  The  statutes  of  the  different  states  which  provide  as  to  who 
may  redeem  property  sold  under  execution  differ  more  or  less  from 
one  another,  but  they  generally  confer  the  right  to  redeem  upon 
three  classes  of  persons— the  defendant  in  execution  and  his  succes- 
sors in  interest,  creditors  having  liens  by  judgment,  and  creditors 
having  Hens  by  mortgage:  See  monographic  note  to  Horn  y.  Indian- 
apolis Nat.  Bank,  21  Am.  St,  Rep.  244. 
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BOGGS. 

[116  Alabama,  687.] 

MECHANICS'  LIENS  —  MORTGAGE  LIENS  —  SUPii^RI- 
ORITY.— A  mortgage  given  by  the  vendee  to  secure  the  purchase 
money  for  land,  or  to  secure  the  repayment  of  money  procured  to  pay 
such  purchase  money,  and  executed  at  the  time  of  the  execution  of 
a  deed  to  the  land  to  the  vendee,  and  as  part  of  the  same  transaction, 
creates  a  lien  superior  to  that  of  a  mechanic's  lien  for  materials  fur- 
nished to  such  vendee  and  used  In  the  construction  of  a  building  on 
the  land,  both  before  and  after  the  execution  of  the  mortgage,  where 
part  of  such  materials  were  furnished  and  used  before  the  execution 
of  the  deed,  and  while  the  vendee  supposed  he  was  the  owner  of  the 
land,  though  in  fact  lie  had  no  title  to,  or  interest  therein  at  that 
time. 

Symer  &  Symer,  for  the  appellant 

J,  H.  Miller,  for  the  appellee. 

*"***  COLEMAN,  J.  The  action  is  ejectment,  and  the  ap- 
pellee Boggs,  who  was  plaintiff,  relies  upon  a  title  derived  froin 
the  enforcement  of  the  mechanic's  lien,  and  the  appellant 
claims  title  through  a  mortgage  foreclosure,  and  the  question 
involves  the  priority  of  liens.  The  meritorious  facts  may  be 
substantially  stated  as  follows:  One  Garrison,  the  owner,  en- 
tered into  an  agreement  with  one  Westbrook  to  erect  for  him  a 
dwelling  upon  lots  numbered  6  and  7.  In  pursuance  of  the 
agreement  Westbrook,  who  had  contracted  to  furnish  ^^^  the 
material,  purchased  from  the  Hawkins  Lumber  Company  cer- 
tain material  and  began  the  construction  of  the  building.  Dur- 
ing the  progress  of  the  work.  Garrison  ascertained  that  he  had 
mistaken  the  location  of  his  lots  6  and  7,  and  that  the  improve- 
ments were  being  made  upon  lots  8  and  9,  to  which  lots  he  had 
no  title  and  in  which  he  owned  no  interest.  He  was  a  mere 
trespasser  upon  these  lots.  He  immediately  suspended  work, 
and  it  appears  that  Westbrook  never  afterward  performed  any 
other  services,  or  procured  any  additional  material.  One 
Thweatt,  a  resident  citizen  of  Talladega,  a  distant  county, 
owned  lots  8  and  9,  and  Garrison  began  arrangements  for  the 
purchase  of  these  lots  from  the  owner.  Not  having  the  money 
to  pay  for  them,  he  applied  to  the  Birmingham  Building  and 
Loan  Association  for  a  loan,  which  association  agreed  to  ad- 
vance him  a  sufficient  amount.  The  agreement  upon  which  the 
money  was  advanced  or  loaned  seems  to  have  been  as  follows: 
Thweatt  executed  a  deed  to  Garrison  which  was  not  to  be  de- 
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livered  until  the  purchase  money  was  paid,  and  for  this  pur- 
pose the  deed  was  sent  by  express  to  Birmingham.  Gariison 
executed  a  mortgage  upon  the  lots  8  and  9  to  the  building  and 
loan  association,  and,  upon  the  execution  of  the  mortgage  by 
Garrison,  the  loan  company  paid  over  the  money  to  Thweatt 
and  received  the  deed  from  the  express  company,  and  delivered 
it  to  GaiTison.  After  completing  the  purchase  of  the  lots  8 
and  9  upon  the  terms  stated.  Garrison  proceeded  with  the  con- 
struction of  the  improvements,  and  for  this  purpose  procured 
additional  material  from  the  Hawkins  Lumber  Company.  The 
materials  not  having  been  paid  for,  the  Hawkins  Lumber  Com- 
pany instituted  legal  proceedings  to  enforce  a  materialman's 
lien,  which  resulted  in  a  judgment  and  sale  of  the  premises,  at 
which  sale  Boggs,  the  appellee,  became  the  purcliaser.  The 
building  and  loan  association  was  not  a  party  to  the  legal 
proceedings  for  the  enforcement  of  the  lien  for  materials,  and, 
on  the  day  of  sale  at  which  Boggs  became  purchaser,  gave  notice 
of  its  claim.  The  mortgage  debt  not  being  paid,  it  was  fore- 
closed, and  the  appellant,  by  virtue  of  a  power  contained  in  the 
mortgage,  purchased  the  property  and  entered  into  possession. 
Boggs  instituted  ejectment,  and,  under  the  instructions  of  the 
court,  the  jury  returned  a  verdict  for  the  plaintiff. 

*^®^  In  considering  the  question,  we  regard  the  transaction 
between  Garrison  and  Thweatt  and  the  loan  company  for  the 
purchase  of  lots  8  and  9  as  contemporaneous  and  constituting 
but  one  transaction.  Appellee  insists  that,  under  the  rule  de- 
clared in  some  of  our  decisions,  the  material  lien  attached  as 
soon  as  the  lumber  was  placed  upon  the  lots.  However  correct 
a  principle  this  may  be  when  applied  to  the  facts  of  the  cases 
in  which  it  was  asserted,  it  was  not  intended  to  declare  that  the 
lien  attached  to  lots  not  owned  by  the  contracting  party,  and 
that  a  lien  could  be  created  by  a  mere  trespass  upon  another's 
property.  It  is  evident  that  at  no  time,  in  law,  did  Garrison 
own  lots  8  and  9  before  it  was  subject  to  the  mortgage.  What- 
ever rights  Garrison  may  have  acquired  by  the  purchase  related 
back  in  favor  of  the  material  lien,  but  no  others,  and,  as  we  have 
seen,  these  rights  were  subject  to  appellant's  mortgage.  The 
court  erred  in  assuming  and  declaring  as  matter  of  law,  the 
material  lien  attached  to  lots  8  and  9  from  the  date  the  lumber 
was  placed  upon  these  lots. 

Whether  the  appellee  Boggs  is  entitled  to  any  equitable  relief 
under  the  rule  declared  in  the  case  of  Wimberly  v.  Mayberry^ 
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94  Ala.  240,  cannot  be  considered,  as  in  the  present  action  we 
can  only  deal  with  the  legal  title. 

We  are  of  opinion  the  decision  of  the  question  considered  ia 
sufficient  to  guide  the  trial  court  on  the  next  hearing. 

Reversed  and  remanded. 


MECHANICS'  LIENS-rmOKITY  OVER  MORTGAGES.— If 
mortgages  are  Loth  executed  and  delivered,  and  the  money  which 
they  are  given  to  secure  is  advanced,  before  the  commencement  of 
the  construction  of  a  building  on  the  mortgaged  premises,  liens  for 
labor  and  materials  used  in  the  construction  of  such  building  are  sub- 
ject to  the  liens  of  the  mortgages,  though  the  latter  are  not  recoa-ded: 
Math  wig  V.  Mann,  96  Wis.  213;  65  Am.  St.  Rep.  47.  A  lien  or  mort- 
;;age  existing  at  the  inception  of  a  mechanic's  lien  is  protected: 
Oriental  Hotel  Co.  v.  Griffiths,  88  Tex.  574;  53  Am.  St.  Rep.  790.  See 
Jarvis  v.  State  Banli,  22  Colo.  309;  55  Am.  St.  Rep.  129.  and  note. 
The  lien  of  a  mortgage  for  the  purchase  price  of  land  cannot  be  dis- 
placed or  postponed  by  a  mechanic's  lien  for  materials  furnished  for 
a  building  thereon  which  attaches  simultaneously  with  the  acquisi- 
tion of  title  by  the  mortgagor  and  the  execution  of  the  mortgage: 
Russell  V.  Grant,  122  Mo.  161;  43  Am.  St.  Rep.  563,  and  note.  See 
Chapman  v.  Brewer,  43  Neb.  890;  47  Am.  St.  Rep.  779,  and  note. 


Taylor  v.  Fomby. 

[116  ALABAMA,  C21.] 

BOUNDARIES— HEARSAY  EVIDENCE  TO  ESTABLISH,— 
Hearsay  evidence,  if  material,  is  admissible  to  establish  ancient 
botrndarles. 

BOUNDARIES-ADVERSE  POSSESSION.-If  one  of  two  ad- 
jacent landowners  extends  his  fence  so  as  to  include  within  his  in- 
closure  lands  belonging  to  his  neighbor,  In  ignorance  of  the  true 
boundary  line  between  them  and  without  intention  of  claiming 
such  extended  area,  but  intending  to  claim  adversely  only  to  the 
true  boimdary  line,  such  possession  Is  not  adverse,  but  if  the  fence, 
so  extended,  is  believed  to  be  the  true  line,  and  the  claim  of  own- 
ership is  to  the  fence,  such  possession  is  adverse,  although  the  es- 
tablished boundary  Is  eiToneous. 

BOUNDARIES— QUESTION  FOR  JURY.-If,  in  a  conbeet 
concerning  the  true  boundary  line  between  adjacent  ownei's,  the 
evidence,  as  well  as  two  surveys  thereof,  is  in  conflict,  the  question 
Bhould  be  submitted  to  the  jury. 

BOUNDARIES— WHAT  GOVBRNS.-If  different  parts  of  the 
description  of  boundaries  in  a  deed  or  patent  conflict,  those  pai-ti- 
culare  which  are  most  stable  and  certain,  and  least  liable  to  be 
mistaken,  are  to  prevail  and  a  description  of  boundaries  by  known 
and  visible  natural  and  artiflcial  monument-s  or  landmarks  is  pre- 
fen-ed  to  a  description  by  courees  and  distances  and  other  measure- 
ments. 

BOUNDARIES  — HOW  ASCERTAINED.  —  In  determining 
boundaries,  coui-ses  and  distances  are  the  next  most  certain  items 
of  description,  after  calLs  for  monuments,  natiiral  or  artiflcial.  to 
which  alone  tlioy  yield,  and  In  the  absence  of  calls  for  monuments, 
or  if  those  called  for  cannot  be  found,  the  courses  and  distance* 
control  quantity,  and  other  less  definite  terms  of  descrlj^tloik 
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BOUNDARIES^WHAT  CONTROT^.— In  establlshtag  an 
original  line  of  survey  according  to  the  field  notes  used  therein, 
attention  is  given,  first  t»  caUs  for  natural  or  artificial  monuments, 
and,  If  these  are  not  to  be  found,  to  coui'ses  and  distaoices,  with 
the  variation  of  the  needle  fi-om  the  tru-e  meridian,  as  indicated  for 
the  original  survey  om  the  field  notes. 

BOUNDARIES— BY  WHAT  GOVERNED.— AU  disputes  as  to 
the  boundary  of  laud  are  governed  by  the  United  States  sui-vey,  in 
the  absence  of  statute  to  the  contrary.  The  field  notes  and  plats  of 
tbe  oiiginal  surveyor  are  the  primary  and  controlling  evidence 
of  boundary.  The  lines  of  sections  and  subdivisioris  thei-eof  must 
be  located  by  the  original  survey. 

BOUNDARIES-HOW  ESTABLISHED.— If,  in  fixing  the 
boundary  of  land,  the  lines  established  by  the  original  government 
sui-vey  are  obvious,  they  must  be  followed  though  made  on  an  as- 
sumed or  wrong  magnetic  variation.  It  is  only  when  lost  lines  and 
cornel's  are  to  be  renewed  that  due  allowance  must  be  made  for 
the  vaiiation  of  the  magnetic  needle  from  the  true  meridian. 

BOUNDARIES— BY  WHAT  CONTROLLED.— If,  in  estab- 
lishing a  disputed  boundary,  the  line  is  to  be  run  by  certified  copies 
of  the  field  notes  of  the  original  government  survey  and  by  the 
calls  tor  natural  monuments  indicated  thereon,  the  magnetic  varia- 
tions of  the  needle  from  the  true  meridian  have  no  bearing  or  in- 
fiuence  on  the  question. 

Ejectment.  The  parties  to  the  suit  admitted  "that  the  only 
question  of  difference  and  dispute  between  the  parties  was 
as  to  the  true  location,  as  run  and  established  by  the  surveyors 
who  made  the  original  United  States  government  surveys,  of 
the  section  line,  running  from  the  southwest  corner  of  section 
10,  township  20,  range  10,  in  Kandolph  county,  north  to  the 
Tallapoosa  river."  Judgment  for  plaintiff,  and  defendant  ap- 
pealed. 

S.  Blake,  for  the  appellant. 

J.  W.  Oliver,  for  the  appellee. 

«2«  HAEALSO^",  J.  The  first,  second,  third,  and  fourth 
assignments  of  error  are  without  merit.  That  boundaries  may 
be  proved  by  hearsay,  and  by  the  long  acquiescence  of  parties 
in  a  designated  boundary  as  being  the  true  one,  is  not  to  be 
questioned.  Landmarks  very  frequently  are  of  perishable  ma- 
terials, which  soon  decay  or  are  destroyed.  It  is  important, 
therefore,  that  hearsay,  if  pertinent  and  material  to  the  issues 
between  the  parties,  should  be  received  to  estabh'sh  ancient 
boundaries:  Boardman  v.  Eeed,  6  Pet.  341.  It  is  also  well  set- 
tled that  if  one  of  two  adjacent  landowners  extend  his  fence  so 
as  to  embrace  within  his  inelosure  lands  belonging  to  his  neigh- 
bor, in  ignorance  of  the  true  boundary  line  between  them,  and 
•with  no  intention  of  claiming  such  extended  area,  but  intending 
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to  claim  adversely  only  to  the  real  and  true  boundary  line, 
wherever  it  may  be,  such  possession  will  not  be  adverse  or 
hostile  to  the  true  owner.  But  if  the  fence  is  believed  to  be 
the  true  line,  and  the  claim  of  ownership  is  to  the  fence,  even 
though  the  established  division  is  erroneous,  a  different  rule 
will  apply,  as  has  been  held;  for  in  such  case  there  is  a  clear 
intention  to  claim  to  the  fence  as  the  true  line,  and  the  pos- 
session docs  not  originate  in  an  admitted  possibility  of  a  mis- 
take: Alexander  v.  Wheeler,  69  Ala.  340;  Bernstein  v.  Humes, 
75  Ala.  244;  Humes  v.  Bernstein,  73  Ala.  556. 

^^"^  The  evidence  admitted  tended  to  show,  without  dispute, 
that  the  plaintiff  had  been  in  possession  of  the  disputed  prem- 
ises for  about  thirty  years;  that  a  fence  had  been  built  for  a 
part  of  the  way,  upon  a  line  established  by  a  survey  made  by 
Joseph  Curry,  a  county  surveyor,  in  1856;  that  the  owners  of 
the  land  in  section  9  had  recognized  the  Curry  line  as  the  true 
line;  that  said  line  had  been  recognized  by  the  owners  on  each 
side  of  the  line  as  the  dividing  line  between  each  section,  up 
to  the  time  of  the  Jones  survey  in  March,  1896,  a  period  of 
about  forty  years.  After  a  witness  had  so  testified,  the  court 
explained  to  the  jury  that  they  could  only  look  to  this  testi- 
mony, if  true,  as  a  circumstance  to  be  considered  by  them,  to- 
gether with  all  the  other  evidence  in  the  cause,  as  determining 
where  the  true  line  had  been  run  by  the  United  States  sur- 
veyors. This  explanation  placed  the  evidence  admitted,  cer- 
tainly, on  unassailable  grounds. 

2.  The  first  charge  requested  by  defendant  was  properly  re- 
fused. The  two  surveys  by  Jones  and  Ferryman  both  intro- 
duced in  evidence  to  show  where  the  line  surveyed  by  the 
United  States  government  ran,  were  in  conflict,  and  the  evi- 
dence in  the  cause  was  altogether  such  as  ought  to  have  been 
submitted  to  the  jury,  as  was  done. 

3.  As  to  the  second  charge,  we  may  appropriately  repeat 
what  has  been  so  well  said  by  Mr.  Freeman,  in  liis  notes  to  the 
case  of  Heaton  v.  Hodges,  14  Me.  66,  30  Am.  Dec.  731:  "As  a 
result  of  the  general  rule  already  referred  to,  that  where  dif- 
ferent parts  of  the  description  in  a  deed  or  patent  conflict,  those 
particulars  which  are  most  stable  and  certain,  and  least  liable 
to  be  mistaken,  are  to  prevail,  it  has  been  the  established  rule 
of  construction  that  a  description  of  boundaries  by  known  and 
visible  natural  and  artificial  monuments  or  landmarks  is  gen- 
erally to  be  preferred  to  a  description  by  courses  and  distance* 
and  other  measurements.     A  principle  of  law,  so  well  and  so 
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long  settled,  does  not  require  the  citation  of  authorities  to  sup- 
port it."  As  illustrative  of  the  various  applications  of  this  rule, 
numerous  authorities  are  appended. 

The  learned  annotator  makes  the  further  statement  of  the 
rule  that  ''courses  and  distances  are  the  next  most  certain  items 
of  description,  after  calls  for  monuments,  natural  or  artificial, 
to  which  alone  they  yield:  Chadbume  ®^®  v.  Mason,  48  Me. 
389.  In  the  absence  of  calls  for  monuments,  therefore,  or  if 
the  monuments  called  for  cannot  be  found,  the  courses  and  dis- 
tances control  quantity,  and  all  other  less  definite  terms  of  de- 
scription." 

In  establishing  an  original  line  of  survey,  according  to  the 
field  notes  used  in  such  survey,  attention  is  given,  therefore, 
first  to  calls  for  natural  or  artificial  monuments,  and  if  these 
are  not  to  be  found,  to  courses  and  distances,  with  the  variation 
of  the  needle  from  the  true  meridian  as  indicated  for  the 
original  survey  on  the  field  notes.  Ferryman  ran  his  line  by  the 
natural  monuments  indicated,  and  by  coincident  courses  and 
distances  indicated,  and  established  it  by  the  monuments. 
Curry  ran  his  line  without  field  notes,  by  setting  "the  com- 
pass [as  is  stated]  so  as  to  make  the  line  run  to  meet  the  line 
exactly  opposite  the  same  section  line  at  the  north  bank  of  the 
Tallapoosa  river,"  and  his  line  coincided  with  Ferryman's, 
Jones  professed  to  run  his  line  by  calls  on  field  notes,  the  same 
as  used  by  Ferryman.  The  general  rule  is,  that  all  disputes 
as  to  the  boundaries  of  land  are  governed  by  the  United  States 
surveys,  unless  there  is  some  statute  of  the  state  to  the  con- 
trary; and  the  United  States  statutes  make  the  field  notes  and 
plats  of  the  original  surveyor  the  primary  and  controlling  evi- 
dence of  boundary:  Tiedeman  on  Eeal  Froperty,  sec.  832;  24 
Am.  &  Eng.  Ency.  of  Law,  1002.  In  this  state,  the  lines  of 
sections  and  subdivisions  thereof  are  to  be  located  by  the  orig- 
inal government  survey:  Code  1886,  sec.  84,  subds.  13-15, 
sec.  832.  In  these  surveys,  north  and  south  lines  are  to  be 
run,  according  to  the  tnie  meridian:  U.  S.  Stats.,  sec.  2395; 
and  it  has  been  held  that  where  the  lines  are  obvious,  they 
must  be  followed,  though  made  on  an  assumed  or  wrong  mag- 
netic variation:  Bonney  v.  McLeod,  38  Miss.  393.  And,  it  is 
only  when  lost  lines  and  corners  are  to  be  renewed,  due  allow- 
ance must  be  made  for  the  variation  of  the  magnetic  needle 
from  the  true  meridian:  Bryan  v.  Beckley,  12  Am.  Dec.  27G; 
Budd  v.  Brooke,  3  Gill,  198;  43  Am.  Dec.  321.  In  the  hotter 
case  it  is  said:  "In  changing  the  course  to  gratify  a  call,  the 
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line  is  run  accordingly,  either  to  east  or  to  the  west,  without 
regard  to  the  fact  whether  from  the  date  of  the  original  sur- 
vey to  the  time  of  the  location  of  the  line,  the  variation  of  the 
needle  has  been  to  the  east  or  to  the  west." 

«ao  ipj^g  ijj^g  jjj  ^]^}g  QQgQ  ^ygg  pyjj^  gg  ^}^Q  evidcnce  tends  to 

show,  by  certified  copies  of  the  original  field  notes,  and  by  the 
calls  for  natural  monuments  indicated  thereon.  Where  that 
line  was,  was  a  fact  to  be  determined  by  the  jury  from  all  the 
evidence  in  the  case.  There  was  no  error,  therefore,  in  the 
charge  by  the  court  that  the  magnetic  variations  of  the  needle 
from  the  true  meridian  had  no  bearing  or  influence  on  the  case. 
Nor  was  there  any  error  in  refusing  charge  No.  2,  on  the  same 
subject,  requested  by  the  defendant. 

There  is  no  error  in  the  record,  and  the  judgment  below  is 
affirmed. 


EVIDENCE  — HEARSAY  — ADMISSIBILITY  TO  PROVE 
BOUNDARY.— Hearsay  evidence,  in  the  absence  of  higlier  evidence 
of  tlie  identity  of  land,  is  admissible  to  prove  ancient  boundaries: 
Martin  v.  Atliinson,  7  Ga.  228;  50  Am.  Dec.  403;  George  v.  Tliomas, 
16  Tex.  74;  67  Am.  Dec.  612,  and  note;  extended  note  to  Coate  v. 
Speer,  15  Am.  Dec.  028-631. 

ADVERSE  POSSESSION  BY  MISTAKE  AS  TO  BOUNDAR'liS. 
lu  cases  of  mistake  as  to  the  true  boundary  line  between  adjoining 
lands,  the  real  test  as  to  whether  or  not  a  title  is  acquii-ed  by  a  hold- 
ing for  the  period  of  the  sta.tute  of  limitatio'iis  is  tiie  intention  of 
the  party  holding  beyond  the  true  line.  If  such  occupation,  is  by 
mere  mlstalie,  with  no  intention  on  the  part  of  tJie  occupant  to 
claim  as  his  own,  land  which  docs  not  belong  to  him,  but  he  In- 
tends to  hold  only  to  the  true  line,  wherever  it  may  be,  the  holding 
Is  not  adverse.  If,  however,  tlie  occupant  takes  po-ssession,  be- 
lieving the  land  to  be  his  up  to  the  mistaken  line,  and,  claiming 
title  to  It,  so  holds,  the  holding  Is  advei-sc.  The  Intent  to  claim 
up  .to  the  line  Is  an  indisjiensable  element  of  adverse  holding;  the 
claim  of  right  must  be  as  lnH)nd  as  the  possession:  Watrous  v.  Mor- 
rison, 33  Fla.  261;  30  Am.  St.  Rep.  139  and  note;  Wilson  v.  Hunter, 
50  Ala.  626;  43  Am.  St.  Rep.  03;  Preble  v.  Maine  etc.  R.  R.  Co., 
86  Me.  260;  35  Am.  St.  Rep.  366,  and  note. 

BOUNDARIES— DISPUTED-QIIESTIONS  FOR  JURY.— Ques- 
tions of  disputed  boundaries,  wliere  donbls  exist  as  to  monuments, 
cturncrs,  or  lines,  are  Issues  of  fact  for  the  jury:  Extended  note  to 
Johnson  v.  Archibald.  22  Am.  St.  Rep,  36. 

BOUNDARIES— WHAT  GOVERNS— HOW  ASCERTAINED.— 
The  settled  rul«  In  desalptlona  of  boundaries  of  land  Is  that  monu- 
ments, whether  natural  objects  or  nrlificial  marks,  are  allowed  to 
dominate  courses  and  distances  given  In  dee<ls:  Orampton  v.  Prince, 
83  Ala.  2W;  3  Am.  St.  Rep.  718;  because  they  are  more  endurable 
Bort  less  likely  to  change:  Extended  note  to  .Tolinson  v.  Arc^iibald. 
22  Am.  St.  Rep.  34.  In  the  sale  of  land  In  sections  or  sulHllvlslonis 
thereof.  Including  lots,  according  to  the  goroniment  survey,  tho 
mirvey  ns  actually  made  controls.  If  the  monuments,  corners,  or 
lines  'actuallv  established  can  be  locate<l  or  proved:  Watrous  r. 
Morrison.  .'?.'^  Fla.  261;  30  Am.  St.  Rep.  130.  and  note.  Where  thore 
was  nothing  in  the  deed  or  patent  to  control  the  call  for  cowrBe 


154  Ph(Enix  Assurance  Co.  v.  McAutuor.    [Alabama, 

and  distance,  the  land,  according  to  the  practice  in  the  older  stnto^. 
was  to  be  taken  as  bounded  by  the  courses  and  distances  of  the  deed 
or  patent  according  to  the  magnetilc  meridian:  Note  to  Wells  y. 
Jaclison  Iron  Mfg.  Oo.,  90  Am.  Dec.  592. 


Phoenix  Assurance  Company  v.  MoAuthoe. 

[116  ALABAMA,  6o9.} 

EVIDENCE— AGENCY.— Error  in  admitting  evidence  In  re- 
lation to  an  agency  before  such  agency  is  shown  to  have  existed 
Is  cured  by  subsequesnt  erideu'ce  establishing  such  agency. 

EVIDENCE.— SECONDARY  EVIDENCE  of  the  contents  of 
a  written  private  contract  Is  not  admissible  until  a  sufficieait  ex- 
cuse is  shown  for  a  failure  to  produce  the  contract  itself. 

EVIDENCE— SECONDARY.— If  an  insurance  policy  or  writ- 
ten conti-act  is  shown  to  be  in  the  possession  of  the  person  who 
wrote  it,  but  no  notice  Is  served  upon  him  to  produce  it,  his  evidence 
that  he  does  not  know  whiere  such  writing  is,  and  that  he  cannot 
find  It,  is  not  sufficient  to  admit  secondary  evidence  of  Its  contents. 

EVIDENCE -SECONDARY— CONTENTS  OF  WRITING.— If 
a  person  Is  shown  to  have  had  the  possession  of  a  written  contract, 
secondary  evidence  of  its  contents  Is  admissible  only  after  it  is 
shown  that  he  has  made  a  bona  fide  and  diligent,  but  unsuccessful, 
search  for  It  In  the  place  where  It  was  most  likely  to  be  found. 

INSURANCE— DELIVERY  OP  POLICY— Whether  or  not  an 
Insurance  policy  has  been  delivered  after  its  issuance  does  not  de- 
pend upon  its  manual  possession  by  the  assured,  but  upon  the  In- 
tention of  the  parties  as  manifested  by  their  acts  or  agreement,  and 
where  the  contract  of  insurance  Is  completed  and  put  in  writing, 
and  the  Insured  Is  notified  by  the  insurance  agent  that  this  has  been 
done,  and  that  the  policy  Is  In  his  possession  for  the  insured,  this 
must  be  deemed  a  sulficient  delivery  of  the  policy  to  render  It  valid 
and  binding. 

INSURANCE  —  CANCELLATION  -  BURDEN  OP  PROOF. 
If,  In  an  action  to  recover  Insurance,  the  defense  Is  set  up  that  there 
was  a  cancellation  of  the  policy  before  the  loss  by  reason  of  a  failure 
to  pay  the  premium  within  five  days  after  notice,  as  required  by  the 
policy,  and  the  evidence  shows  a  completed  contract  by  the  Issuance 
and  delivery  of  the  policy,  the  burden  of  showing  such  cancellation 
Is  upon  the  defendant,  and  If  there  is  a  conflict  of  evidence  the  ques- 
tion must  be  determined  by  the  jury. 

WITNESSES.-ONE  WHO  INTRODUCES  a  witness  who 
testifies  In  his  behalf  Is  not  bound  by  such  testimony  as  being  that  of 
a  credible  witness  worthy  of  belief. 

Action  upon  a  policy  of  fire  insurance.  The  defendant  re- 
quested that  the  following  instructions  be  given  to  the  jury,  and 
the  court  refused  the  request:  1.  "If  the  jury  believe  the  evi- 
dence, they  must  find  for  the  defendant."  2.  "The  court 
charges  the  jury  that  Frank  Murphree  was  introduced  by  the 
plaintiff  as  his  witness,  and  the  plaintiff  is  bound  by  Frank  Mur- 
phree's  testimony  as  that  of  a  credible  witness  worthy  of  be- 
lief/'   Judgment  for  plaintiff,  and  the  defendant  appealed. 
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W.  L.  Parks,  for  tlie  appellant. 
Espy  &  Fanner,  for  the  appellee. 

^^^  HAKALSON,  J.  1.  Suit  upon  a  fire  insurance  policy; 
complaint  in  code  form.  The  second  and  third  assignments  of 
error — the  first  assignment  not  being  insisted  on — may  be  con- 
sidered together  as  raising  substantially  the  same  objections  to 
the  introduction  of  evidence,  viz.:  1.  That  the  evidence  offered 
of  the  contents  of  the  policy  was  secondai7;  2.  That  only  a 
part  of  the  contract  of  insurance  was  offered;  and  3.  That  Mur- 
phree,  who  issued  the  policy,  had  not  been  shown  to  be  the 
agent  of  the  company.  As  to  the  last  objection,  it  is  sufficient 
to  say  that,  if  there  was  error  in  the  ruling  of  the  court  as  to 
Murphree's  agency,  it  was  cured,  in  that  it  was  afterward  shown 
that  he  was  a  member  of  the  firm  of  Glenn  &  Murphree,  and 
that  they  were  agents  of  the  defendant  company  at  the  time 
of  the  issuance  of  the  policy. 

If  the  first  objection  was  good,  it  included  the  second.  It 
is  a  familiar  rule  that  secondary  evidence  of  the  contents  of  a 
written  private  contract  is  not  admissible  until  a  sufficient  ex- 
cuse is  shown  for  a  failure  to  produce  the  contract  itself:  Home 
Protection  etc.  v.  Whidden,  103  Ala.  203;  Lewis  v.  Hudmon, 
56  Ala.  186.  The  proof  showed  that  the  policy  was  in  the  pos-* 
session  of  Murphree,  and  though  issued,  it  had  not  been  deliv- 
ered to  plaintiff.  There  had  been  no  notice  to  Murphree  to 
produce  the  policy.  He  did  testify  that  he  did  not  know  where 
the  policy  was,  and  that  he  could  not  find  it.  This  was  not  a 
sufficient  showing  for  the  introduction  of  secondary  evidence  of 
the  contents  of  the  paper.  The  witness  did  not  show  where  he 
looked  for  the  policy,  nor  what  the  character  of  the  search  he 
made  was — whether  ****^  diligent  or  otherwise.  He  ought  to 
have  shown  that  he  made  a  bona  fide  and  diligent,  but  unsuc- 
cessful search  for  it  in  the  place  where  it  was  most  likely  to  be 
found.  The  court  erred  in  admitting  and  not  excluding  the 
evidence:  Began  v.  McCutchcn,  48  Ala.  493;  Tanner  v.  Hall, 
89  Ala.  628;  1  Greenleaf  on  Evidence,  558. 

2.  Whether  or  not  the  policy  was  delivered  after  its  issuance 
depended  not  upon  its  manual  possession  by  the  assured,  after 
ite  issuance,  but  rather  upon  the  intention  of  the  parties  aa 
manifested  by  their  acts  or  agreement.e;  for,  as  has  been  well 
said,  "whatever  the  parties  have  agreed  to  as  a  delivery,  or  what- 
ever their  conduct  shows  to  have  been  considered  as  a  delivery 
bj  them,  controlB";  11  Am.  &  Eng.  Ency.  of  Law,  285,  and  au- 
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tliorities  there  cited;  Home  Ins.  Co.  v.  Adler,  71  Ala.  51G,  52G. 
The  evidence  tended,  without  conflict,  to  show  that  the  con- 
tract of  insurance  was  completed  and  put  in  writing,  and  the 
assured  was  notified  by  the  agent  that  this  had  been  done,  and 
that  the  policy  was  in  his  possession  for  the  plaintiff. 

3.  The  defendant  claimed  that  the  policy  had  been  canceled 
under  and  according  to  a  provision  contained  in  it  for  the  pur- 
pose, before  the  fire  occurred.  There  was  a  plea  setting  up  a 
cancellation  as  a  defense,  and  the  proof  elicited  by  defendant 
from  plaintiff's  witness  showed  a  condition  in  the  policy  which 
gave  the  company  the  right  to  cancel  it,  unless  the  premium 
was  paid  within  five  days  after  notice.  The  evidence  was  in 
conflict  as  to  whether  the  premium  was  paid,  and  as  to  whether 
there  was  any  notice  for  cancellation.  The  burden  of  showing 
the  cancellation,  when  the  undisputed  evidence  showed  tliere 
was  a  completed  contract,  was  on  the  defendant,  and  the  evi- 
dence heing  in  dispute,  the  question  was  properly  submitted  to 
the  jury.  The  general  charge  for  defendant  was  rightly  re- 
fused. 

Charge  2  requested  by  defendant  was  properly  refused:  Jones 
V.  State,  115  Ala.  67;  3  Brickell's  Digest,  sees.  98-100,  p.  828; 
29  Am.  &  Eng.  Ency  of  Law,  812. 
•     Reversed  and  remanded. 


EVIDENCE-SECONDARY-RULE  AS  TO  ADMISSIBILITY.— 
Secondary  evidence  of  the  contents  of  a  letter  or  paper  is  not  ad- 
missible where  the  letter  or  paper  is  not  produced,  ajid  its  nonpro- 
duction  is  not  accounted  for:  State  v.  Reed,  53  Kan.  767;  42  Am.  St 
Rep.  322.  If  a  writing  is  shown  to  be  lost,  secondary  evidence  of  its 
contents  may  be  received:  Spears  v.  Lawrence,  10  Wash.  308;  45  Am. 
St  Rep.  789,  and  note. 

INSURANCE— DELIVERY  OF  POLICY  —  WHAT  CONSTI- 
TUTES.—The  contract  of  insurance  is  complete  without  delivery  of 
the  policy,  where  an  application  has  been  made  which  has  been  ap- 
proved and  accepted  by  the  company  or  its  proper  agents  for  that 
purpose,  and  a  policy  has  thereupon  been  made  and  executed,  and 
notice  of  such  execution  given  to  the  applicant:  Sheldon  v.  Connecti- 
cut Life  Ins.  Co.,  25  Conn.  207;  Go  Am.  Dec.  5G5.  See  Dibble  v. 
Northern  Assur.  Co.,  70  Mich.  1;  14  Am.  St  Rep.  470. 

INSURANCE  —  CANCELLATION  OR  FORFEITURE  OF 
POLICY— BURDEN  OF  PROOF.— The  burden  of  proof  is  upon  the 
company  to  prove  nonpayment  of  a  premium  note  in  order  to  avoid 
a  policy  mnde  and  accepted  on  condition  that  it  should  cease  and 
determine  upon  the  failure  of  the  insured  to  pay  when  due  a  pre- 
mium note  given  by  him  to  the  insurers:  Hodsdon  v.  Guardian  Life 
Ins.  Co.,  97  Mass.  144;  93  Am.  Dec.  73. 

WITNESSES-IMPEACHING  ONE'S  OWN.— The  party  calling 
a  witness  is  not  precluded  from  showing  the  truth  of  any  particular 
fact  by  any  other  competent  testimony:  Omaha  etc.  Co.  v.  Tabor,  13 
Ck)Io.  41;  16  Am.  St  Rep.  185.    The  rule  as  now  laid  down  in  both 
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the  English  and  American  cases,  as  appears  from  the  examination  of 
a  loii.sj  line  of  harmonious  authorities,  appears  to  be  that  a  party  who 
produces  witnesses,  and  presents  them  to  the  court,  will  not  be  per- 
mitted afterward  to  impeach  their  general  reputation  for  truth,  or 
to  impugn  tlieir  credibility  by  general  evidence  showing  them  to  be 
unworthy  of  belief.  If,  however,  after  a  party  has  thus  called  a  wit- 
ness, he  should  state  facts  against  him,  or  his  evidence  should  talie 
him  by  surprse,  he  may  call  other  witnesses  to  disprove  the  facts 
as  testified  to  by  his  first  witness:  Extended  note  to  Burkhalter  v. 
Edwards,  tJO  Am.  Dec.  749;  Olmstead  v.  Wiusted  Bank,  32  Conn.  278; 
So  Am.  Dec.  260. 


Clarkji;  v.  State. 

[117  ALABAMA,   1.] 

INDICTMENT  FOR  KILLING  AN  INFANT— SEX  OF 
CHILD,  WHETHER  MUST  BE  DESCRIBED.— In  an  indictment 
for  killing  an  unnamed  Infaat  by  Inflicting  injury  on  Its  mother 
before  its  birth,  it  is  not  necessary  to  state  the  sex  of  the  child. 

WITNESSES.— A  WIFE  IS  A  COxMPETENT  WITNESS  TO 
TESTIFY  IN  FAVOR  OF  HER  HUSBAND  on  the  trial  of  a  charge 
against  hipi  of  having  beaten  her  while  pregnant,  thereby  causing 
the  death  of  her  child  after  its  birth,  for  in  all  cases  where  pei-soual 
Injuries  are  alleged  to  have  been  committed  by  a  husband  or  wife 
against  each  other,  the  Injured  one  is  an  admissible  witness  for  or 
against  the  other. 

WITNESSBS.~IN  ALL  CASES  IN  WHICH  A  WIFE  is  ad- 
missible as  a  witness  against  her  husband  she  is  admissible  for  him. 

THE  MURDER  OF  AN  INFANT  MAY  BE  COMMITTED 
BY  INFLICTING  INJURY  ON  IT  OR  ON  ITS  MOTHER  while  it 
remains  in  her  womb,  if  therefrom  it  dies  after  first  being  born. 
It  is  otherwise  if  it  dies  from  such  injury  while  still  in  her  womb. 

MURDER  IN  THE  SECOND,  AND  NOT  IN  THE  FIRST 
DEGREE,  may  be  committed  by  the  Inflicting  of  injuries  on  a 
woman  known  to  be  quick  with  child,  from  which  It  dies  after  its 
birth,  if  there  Is  no  evidence  of  express  malice  or  of  an  intent  to 
take  life,  though  such  injury  consisted  of  beating  the  mother  unlaw- 
fully and  In  a  manner  dangerous  to  life.  Malice  in  such  a  c:ise  is 
Implied,  and  Implied  malice  is  the  distingulehing  characteristic  of 
murder  in  the  seoond  degree. 

MANSLAUGHTER.- IF  THE  KILLING  OP  A  HUMAN 
BEING  IS  NOT  COMMITTFJD  NEGLIGENTLY,  but  by  an  act 
itself  unlawful  and  dangerous  to  human  life,  from  wlilch  mallco  is 
Implied.  It  Is  proper  to  refuse  to  Instruct  the  jury  rospooting  man- 
slaughter, for  the  offppso  is  murder  in  the  second  degree. 

Tnclictment  nprainst  the  defendant  for  murder.  It  was  de- 
murred to  on  the  {rround  that  it  failed  to  state  the  name  and 
sex  of  the  child  allpp:ed  to  have  heen  murdered,  but  the  de- 
murrer was  overruled.  The  evidence  tended  to  show  that  the 
defendant  unlawfully  beat  his  wife  while  she  was  quick  with 
child,  inflicting  injuries  from  which  it  died  after  it  was  born. 
I'he  defendant  offered  his  wife  as  a  witness  for  the  purpose  of 
proving  by  her  that  he  did  not  beat  her  at  the  time  stated  by 
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the  witnesses  for  the  prosecution,  nor  at  all.  Tlia  prosecution 
objected  to  her  testifying  on  the  ground  that,  because  of  her 
being  the  wife  of  the  accused,  she  was  incompetent  to  testify 
for  him.  The  objection  was  sustained.  The  court  instructed 
the  jury  that  the  evidence  did  not  tend  to  sustain  a  conviction 
of  any  crime  unless  it  was  murder  in  the  second  degree,  that  if 
a  woman  be  quick  with  child  and  be  beaten  by  one  intention- 
ally and  knowing  her  to  be  so,  and  the  cliild,  after  being  born 
alive,  die  because  of  such  beating,  then  the  offense  was  murder 
in  the  second  degree.  The  jury  found  the  defendant  guilty  of 
murder  in  the  second  degree. 

SoUie  &  Kirkland,  for  the  appellant. 

William  C.  Fitts,  attorney  general,  for  the  state. 

*  BPiICKELL,  C.  J.  1.  The  indictment  contains  three 
counts,  not  materially  different,  alleging  that  the  defendant, 
with  malice  aforethought,  killed  an  infant  child  by  the  unlaw- 
ful beating  of  the  mother  while  it  was  in  the  womb,  causing  its 
death  after  birth.  The  ^  child  is  not  otherwise  described  than 
by  reference  to  its  maternity;  and  in  the  first  and  third  counts 
it  is  alleged  that  it  was  unnamed,  and  in  the  second  count  it  is 
alleged  the  name  was  to  the  grand  jury  unknown.  In  the  Eng- 
lish precedents  of  indictments  for  like  offenses,  in  the  cases 
referred  to  in  Wharton  on  Homicide,  section  305,  and  Wharton 
on  Criminal  Pleadings,  section  112,  the  sex  of  the  child  is  aver- 
red, but  there  was  no  discussion  of  the  necessity  of  the  aver- 
ment. In  Mr.  Bishop's  Directions  and  Forms,  section  527,  a 
form  of  indictment  for  this  particular  offense  is  found,  con- 
taining a  distinct  averment  of  the  sex  of  the  child.  We  have 
eeen  no  American  case  in  which  the  necessity  of  the  averment 
was  the  subject  of  consideration,  except  that  of  State  v.  Morris- 
eey,  70  Me.  405,  in  which  the  court  said:  **We  have  seen  no 
precedent  of  indictment  that  omits  an  allegation  of  the  sex  of 
the  infant  child,  nor  has  any  case  come  to  our  notice  which 
decides  that  the  allegation  is  necessary.  Mr.  Wharton,  in  his 
Criminal  Precedents,  remarks  that  the  averment  is  necessary. 
But  why  necessary?  The  law  requires  a  person  to  be  described 
by  his  name.  We  take  it  that  if  an  infant  has  a  name,  there 
-would  be  no  more  occasion  for  averring  the  sex  than  in  any 
•other  case.  But  it  is  laid  down  as  a  rule  that,  the  name  being 
unknown,  it  is  sufficient  to  aver  the  name  of  the  killed  or  in- 
jured person  to  be  unknown.     The  law  requires  that  an  indict- 
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ment  shall  be  so  certain  as  to  the  party  against  whom  the  of- 
fense was  committed  as  to  enable  the  prisoner  to  understand 
who  the  party  is,  and  upon  what  charge  he  is  called  upon  to 
answer,  so  as  to  prevent  the  prisoner  from  being  put  in  jeopardy 
a  second  time  for  the  same  offense,  and  as  will  authorize  the 
court  to  give  the  appropriate  judgment  upon  conviction.    What 
would  it  practically  add,  in  these  respects,  to  the  rights  and 
safety  of  the  accused  in  this  case  to  have  the  sex  alleged?"     The 
tendency  of  all  our  legislation,  and  of  our  decisions  for  more 
than  half  a  century,  has  been  to  divest  indictments  of  mere 
formal  allegations,  while  not  lessening  the  degree  of  evidence 
by  which  the  accusation  they  may  import  must  be  supported. 
The  general  statutory  requirement  is  that  "the  indictment  must 
fttate  the  facts  constituting  the  offense  in  ordinary  and  concise 
language,  without  prolixity  or  repetition,  in  such  a  manner  ^ 
as  to  enable  a  person  of  common  understanding  to  know  wliat 
is  intended,  and  with  that  degree  of  certainty  which  will  enable 
the  court,  on  conviction,  to  pronounce  the    proper   judgment; 
and  in  no  case  are  the  words  'force  and  arms'  or  'contrary  to  the 
form  of  the  statute'  necessary":  Crim.  Code  1886,  sec.  43G8; 
Crim.  Code  1896,  sec.  4896.     If  time  be  not  a  material  ingre- 
dient of  the  offense,  a  general  statement  that  it  was  committed 
before  the  finding  of  the  indictment  is  sufficient:  Crim.  Code 
1886,  sec.  4373;  Crim.  Code  1896,  sec.  4901.     It  is  not  neces- 
sary to  allege  the  venue  of  the  offense,  but  on  the  trial,  it  must 
be  proved  to  have  been  committed  in  the  county  in  which  the 
indictment   is   preferred:  Crim.    Code    1886,    sec.  4374;  Crim. 
Code  1896,  sec.  4902.     When  the  name  of  the  defendant  is  un- 
known to  the  grand  jury,  it  may  be  so  alleged  without  further 
identification  of  the  defendant:  Crim.  Code  1886,  sec.  4376; 
Crim.  Code  1896,  sec.  4904.     When  the  means  by  which  the  of- 
fense was  committed  are  unknown  to  the"  grand  jury,  and  do 
not  enter  into  the  essence  of  the  offense,  the  indictment  may 
allege  that    they  are    unknown:  Crim.  Code  1886,  sec.  4378; 
Crim.  Code  1896,  sec.  4906.     When  an  intent  to  injure  or  de- 
fraud is  necessary  to  constitute  the  offense,  it  is  sxifficient  to 
•liege  an  intent  to  injure  or  defraud  generally,  without  nam- 
ing the  particular  person,  corporation,  or  government  intended 
to  be  injured  or  defrauded:  Crim,  Code  1886,  sec.  4380;  Crim. 
Code  1896,  sec.  4908.     These  statutes,  though  in  some  particu- 
lars merely  affirmatory  of  the  common  law,  taken  in  connec- 
tion, are  illustrative  of  the  general  legislative  policy,  to  divest 
indictmente  of  mere  formal  averments,  while  not  narrowing  the 
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scope  of  the  evidence  by  which  they  may  be  supported.  Tho 
Bex  of  the  child  was  not  an  ingredient  of  the  offense;  an  allega- 
tion of  it  would  have  been  descriptive,  necessary  to  be  proved 
as  laid,  and  if  not  proved,  involving  a  variance,  the  peril  of 
which  was  properly  avoided.  Without  contravening  the  gen- 
eral legislative  policy  deducible  from  the  statutes  to  which  we 
have  referred,  and  other  kindred  statutes,  and  the  course  of 
judicial  decision  keeping  pace  with  this  policy,  we  cannot  hold 
that  an  allegation  of  the  sex  of  the  child  was  necessary  to  the 
sufficiency  of  the  indictment.  The  remaining  causes  of  de- 
murrer to  the  indictment,  as  will  be  apparent  from  the  further 
consideration  of  the  case,   were  not  well  taken. 

''  2.  The  gravamen,  an  indispensable  constituent  of  the  of- 
fense charged  in  the  indictment,  is  the  unlawful  beating  of 
the  mother  while  pregnant,  causing  the  death  of  the  child  after 
birth.  Though  not  alleged  in  the  indictment,  the  fact  was 
shown  by  the  evidence  that  she  was,  at  and  prior  to  the  beating, 
the  wife  of  the  defendant;  and  the  next  question  for  considera- 
tion is  her  competency  as  a  witness  for  the  defendant.  In  rela- 
tion to  the  competency  of  husband  and  wife  as  witnesses  for  or 
against  each  other  in  criminal  cases  or  proceedings,  we  have 
no  statute  which  changes  or  modifies  the  common  law.  By  the 
common  law,  in  all  cases  of  personal  injuries  committed  by 
husband  or  wife  against  each  other,  the  injured  party  is  an  ad- 
missible witness  against  the  other:  1  Greenleaf  on  Evidence, 
sec.  343;  1  Bishop's  New  Criminal  Procedure,  sees.  1151-1155; 
Wharton's  Criminal  Evidence,  sec.  393,  et  seq.  This  exception 
to  the  general  rule  excluding  husband  and  wife  as  witnesses  for 
or  against  each  other,  it  may  be,  originally  grew  out  of  a  sup- 
posed necessity  of  the  protection  of  the  wife  against  personal 
violence,  threatened  or  actual,  by  the  husband.  Whatever  may 
have  been  the  origin  of  the  exception,  it  is  now  recognized  at 
extending  to  all  cases  in  which  the  element  of  personal  vio- 
lence to  the  wife  is  a  necessary  constituent  of  the  offense:  State 
V.  Dyer,  59  Me.  303.  The  case  cited  was  an  indictment  agaii^st 
the  husband  and  another  for  using  an  instrument  with  intent 
to  procure  the  miscarriage  of  the  wife  while  pregnant,  and  is  not 
in  reason  or  principle  distinguishable  from  the  present  case. 
Wherever  the  element  of  personal  violence  is  a  necessary  con- 
stituent of  the  offense,  every  reason  exists,  upon  which  the  ex- 
ception rested  originally,  and  for  the  sake  of  public  justice,  the 
wife  should  be  admitted  as  a  witness.  And  in  all  cases  in  which 
she  is  admissible  against^  she  is  admissible  for,  the  husband: 
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Wharton's  Criminal  Evidence,  sec.  394  a;  Commonwealth  v. 
Murphy,  4  Allen,  491;  State  v.  Neill,  6  Ala.  685;  Tucker  v. 
State,  71  Ala.  343.  The  court  below  erred  in  the  exclusion  of 
the  wife  as  a  witness. 

3.  Murder  was  defined  or  described  by  Lord  Coke  in  these 
words:  ''"When  a  person  of  sound  memory  and  discretion  un- 
lawfully killeth  any  reasonable  creature  in  being,  and  under 
the  king's  peace,  with  malice  aforethought,  express  or  implied." 
The  definition  or  description  was  adopted  by  Blackstone,  and  in 
commenting  ®  upon  the  phrase  "reasonable  creature  in  being," 
it  was  said:  "To  kill  a  child  in  the  mother's  womb  is  now  no 
murder,  but  a  great  misprision;  but  if  the  child  be  bom  alive, 
and  dieth  by  reason  of  the  potion  or  bruises  it  received  in  the 
womb,  it  seems,  by  the  better  opinion,  to  be  murder  in  such  as 
administered  or  gave  them":  2  Cooley's  Blackstone,  197.  In  3 
Russell  on  Crimes,  sixth  edition,  6,  it  is  said:  "An  infant  in  its 
mother's  womb,  not  being  in  rerum  natura,  is  not  considered  as 
a  person  who  can  be  killed  within  the  description  of  murder;  and, 
therefore,  if  a  woman,  being  quick  or  great  with  child,  take  any 
potion  to  cause  abortion,  or  if  another  give  her  any  such  potion, 
or  if  a  person  strike  her,  whereby  the  child  within  her  is  killed, 
it  is  not  murder  or  manslaughter."  Further,  it  is  said:  "When  a 
child,  having  been  bom  alive,  afterward  died  by  reason  of  any 
potion  or  bruises  it  received  in  the  womb,  it  seems  always  to  have 
been  the  better  opinion  that  it  was  murder  in  such  as  admin* 
istered  or  gave  them."  The  same  doctrine  is  stated  in  1  Whar- 
ton's American  Criminal  Law,  9th  ed.,  sec.  445;  Whaxton  on 
Homicide,  sec.  303;  2  Bishop's  Criminal  Law,  sec.  633.  The 
offense  is  murder,  not  manslaughter,  upon  the  settled  principle 
of  the  common  law,  that  where  death  ensues  from  an  act  done 
without  lawful  purpose,  dangerous  to  life,  malice,  the  esi^ntial 
ingredient  of  murder,  is  implied:  Commonwealth  v.  Parker, 
9  Met.  263-265;  43  Am.  Dec.  396;  State  v.  Moore,  25  Iowa,  134; 
95  Am.  Dec.  776;  1  Wharton's  Criminal  Law,  9th  ed.,  sec.  316; 
1  Bishop's  Criminal  Law,  sec.  328,  et  seq. 

4.  The  court  below,  very  properly,  limited  the  instructions 
to  tlie  jury  to  the  determination  of  whether  the  offense  was 
Tiuirder  in  the  second  degree.  There  was  an  absence  of  all  evi- 
dence of  express  malice — of  all  evidence  that  the  alleged  beat- 
ing of  the  wife  was  with  an  intent  to  take  life,  and,  of  conse- 
quence, an  exclusion  of  the  characteristics  of  murder  in  the  first 
degree.  If  the  beating  was  inflicted,  it  was  unlawful,  danger* 
ens  to  the  life  of  the  mother,  an  act  malum  in  se,  from  which, 
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as  we  have  said,  malice  is  implied;  and  implied  malice  is  the 
distinguishing  characteristic  of  murder  in  the  second  degree: 
3  Brickell's  Digest,  sec.  495,  p.  214,  "Manslaughter  is  the  un- 
lawful and  felonious  killing  of  another,  without  any  malice, 
either  express  or  implied":  Wharton  on  Homicide,  sec.  4.  The 
code  divides  manslaughter  into  degrees,  and  the  first  degree  is 
described  as  the  voluntary  deprivation  of  ®  human  life:  Crim, 
Code  1896,  sec.  4800.  The  statute  is  construed  in  connection 
with  the  common  law,  and  it  has  not  been  supposed  that  it  en- 
larged or  diminished  the  elements  of  the  offense  as  known  to 
the  common  law:  Harrington  v.  State,  83  Ala.  9;  Williams  v. 
State,  83  Ala.  16.  The  offense  not  having  been  committed 
negligently,  if  committed  at  all,  perpetrated  by  an  act  in  itself 
unlawful  and  dangerous  to  life,  from  which  malice  was  im- 
plied, there  was  marked  propriety  in  withholding  all  instruc- 
tions touching  manslaughter — such  instructions  would  have 
been  abstract.  Tested  by  these  principles,  the  instructions 
given  by  the  court  ex  mero  motu,  to  which  exceptions  were 
reserved,  are  free  from  error. 

5.  The  several  instructions  requested  by  the  defendant  and 
refused,  numbered  from  3  to  7  inclusive,  are  in  conflict  with 
the  view  of  the  law  we  have  expressed,  and  were  properly  re- 
fused; and  the  same  is  true  of  the  tenth  instruction.  Of  the 
ninth  instruction  it  should  be  said  there  was  not  an  absence  of 
all  evidence  from  which  the  jury  could  have  inferred  that  the 
bruises  on  the  person  of  the  mother,  to  which  the  exception  re- 
fers, were  inflicted  by  the  defendant;  whether  this  was  the  just 
inference,  it  was  their  province  to  determine.  The  eight  in- 
struction is  so  obviously  erroneous  that  it  is  unnecessary  to  dis- 
cuss it;  and  the  same  must  be  said  of  the  first,  second,  and  third 
instnlctions. 

For  the  errors  we  have  pointed  out,  the  judgment  must  be 
reversed  and  the  cause  remanded;  the  defendant  will  remain 
in  custody  until  discharged  by  due  course  of  law. 

Keversed  and  remanded. 

WITNESSES  —  HUSBAND     AND     WIFE  —  COMPETENCY.— A 

wife  is  competent  to  testify  against  her  husband  In  a  criminal  action 
whenever  she  is  the  individual  particularly  and  directly  injured  or 
affected  by  the  crime  for  which  he  is  being  prosecuted:  Note  to  Bax- 
ter V.  State,  53  Am.  St  Rep.  722.  See  extended  note  to  State  v. 
Boyd,  27  Am.  Dec.  377-381. 

HOMICIDE— MALICE- WHEN  IMPLIED.— If  the  act  which  pro- 
duced death  be  attended  with  such  circumstances  as  indicate  a 
wicked,  depraved,  and  malignant  spirit,  the  law  will  imply  malice 
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without  reference  to  what  was  passing  in  the  prisoner's  mind  at 
the  time:  State  v.  Levelle,  34  S.  0.  120;  27  Am.  St.  Rep.  799,  and  note. 

HOMICIDE— MURDER  IN  SECOND  DEGREE.— Homicide  per- 
petrated through  criminal  carelessness,  but  not  from  willful  design. 
Is  mm-der  of  the  second  degree:  Whiteford  v.  Commonwealth,  6 
RanU.  721;  18  Am.  Dec.  771,  and  monogi-aphic  note  on  the  statutory 
division  of  murder  into  degrees. 

HOMICIDE  —  INDICTMENT  —  NAME  OF  DECEASED.— The 
name  of  the  i>erson  murdered  must  be  stated  in  the  indictment,  and 
if  it  is  not  so  stated  the  defect  is  fatal:  Dias  v.  State,  7  Bla,ckf.  20; 
S9  Am.  Dec.  448.  An  indictment  for  the  murder  of  one  George  Bopp 
need  not  aver  that  the  deceased  was  a  human  being;  the  name 
imports  a  human  being:  Palmer  v.  People,  138  111.  356;  32  Am.  iSt. 
Rep.  146. 
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[117  ALAItAUA,  80.] 

MARRIAGE,  EVEN  ON  A  PROSECUTION  FOR  BIGAlklY, 
MAY  BE  PROVED  BY  CIRCUMSTANCES,  and  the  Jury  may 
properly  infer  marriage  from  evidence  tending  to  prove  that  the 
accused  and  the  woman  alleged  to  have  been  his  wife  before  the 
second  marriage  lived  under  the  same  roof  and  had  born  to  them 
children,  that  she  and  the  children  were  known  by  his  name,  and 
they  culled  him  fathetr,  that  she  joined  with  him  in  the  execution 
of  a  deed  in  which  she  was  described  as  his  wife,  and  that  during 
the  gieater  part  of  the  time  they  were  living  together  her  mother 
lived  with  them. 

EVIDENCE— SHORTHAND  RENDERING  OF  FACTS.- It  is 
competent  for  a  wituess,  after  testifying  to  an  acquainiance  for 
several  years  with  the  accused,  to  state,  in  general  terras,  that  he 
and  the  woman  to  whom  it  is  claimed  he  was  married  lived  together 
as  man  and  wife,  and  that  he  held  her  out  as  his  wife.  This  is  not 
the  stating  of  a  conclusion  either  of  law  or  of  fact,  but  is  a  short- 
hand rendering  of  facts. 

JURY  TRIALr— ASSUMPTION  OP  FACTS  BY  THE  COURT. 
"Where  there  is  no  conflict  in  the  evidence,  the  court  may.  In  In- 
Bti-ucting  the  jury,  assume  it  to  be  true,  and  charge  upon  It  directly 
without  any  hypothesis. 

Indictment  for  bigamy.  The  woman  who  was  claimed  to  be 
the  defendant's  wife  before  his  second  marriage  was  called  as  a 
witness  in  his  favor,  and,  while  testifying  that  he  and  she  lived 
together  for  thirteen  years,  denied  their  marriage.  The  court 
instructed  the  jury  that  they  might  look  to  the  fact  that  the 
accused  and  the  woman  lived  together  for  thirteen  years  under 
the  same  roof;  that  when  one  of  the  children  died,  he  and  she 
went  to  the  grave  together,  she  leaning  on  his  arm;  that  they 
signed  deeds  as  husband  and  wife — in  deciding  what  weight  to 
give  to  her  testimony.  To  this  instruction  the  accused  ex- 
cepted.    The  jury  returned  a  verdict  of  guilty. 

Coleman  &  Bankhead,  for  the  appellant. 

William  C.  Fitta,  attorney  general,  for  the  state. 
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^  BRICKELL,  C.  J.  The  appeal  is  taken  from  a  judgment 
of  conviction  of  bigamy.  The  second  or  alleged  bigamous  mar- 
riage was  show  to  have  been  ceremonial,  in  strict  conformity 
to  the  statutes.  The  prior  marriage,  if  it  existed,  was  to  be 
deduced  from  facts  and  circumstances,  from  the  cohabitation 
and  conduct  of  the  parties.  Though  there  is  some  diversity 
of  judicial  decision  upon  the  question,  the  better  doctrine,  and 
that  which  prevails  in  this  state,  is,  that  marriage,  like  any  other 
fact  involved  in  a  judicial  inquiry,  may  be  proved  by  circum- 
stances— direct  or  positive  proof  of  the  fact  is  not  necessary: 
1  Bishop  on  Marriage  and  Divorce,  sec.  487;  2  Wharton  on  Evi- 
dence, sec.  1297;  2  Greenleaf  on  Evidence,  sec.  461;  Langtry  v. 
State,  30  Ala.  536;  Campbell  v.  Gullatt,  43  Ala.  57;  Williams  v. 
State,  54  Ala.  131;  25  Am.  Rep.  665;  Parker  v.  State,  77  Ala. 
47;  54  Am.  Rep.  43. 

Numerous  exceptions  were  reserved  on  the  trial  in  the  court 
below  to  the  admission  of  the  evidence,  upon  the  ground  of  ir- 
relevancy. The  undisputed  fact  was,  that  the  defendant  and 
the  woman  alleged  to  be  his  wife,  for  more  than  ten  years 
prior  to  the  second  marriage,  had  lived  under  the  same  roof, 
having  bom  to  them  eight  children.  We  cannot  doubt  that  the 
fact  that  during  this  period  she  was  known  by  his  name,  as  were 
the  children,  that  the  children  called  him  father,  or  by  the 
synonym,  pa;  that,  described  as  wife,  she  joined  him  in  the  exe- 
cution and  acknowledgment  of  a  deed  and  of  a  mortgage  convey- 
ing lands;  and  that  during  a  large  part  of  the  time  the  mother 
of  the  woman  resided  with  them,  were  facts  admissible  upon  the 
inquiry  of  marriage  vel  non:  State  v.  Gonce,  79  Mo.  600.  And 
it  is  to  the  admission  of  evidence  of  these  facts  the  objection  of 
irrelevancy  was  taken  in  the  court  below. 

K'or  was  it  objectionable  to  permit  a  witness  testifying  to  an 
acquaintance  of  several  years  with  the  defendant  and  the  woman 
further  to  testify  that  they  lived  together  as  man  and  wife,  and 
that  the  defendant  held  the  woman  out  as  his  wife.  Neither  was, 
as  is  argued  by  counsel,  the  expression  of  a  conclusion  of  law,  or 
of  fact.  If  so  regarded,  there  is  no  matter  which  involves  a 
combination  of  facts  that  is  not  liable  to  be  called  a  conclusion: 
Massey  v.  Walker,  10  Ala.  288.  It  was  no  more  than  that  which 
Mr.  Wharton  terms  a  "shorthand  rendering  of  the  facts":  1 
Wharton  on  Evidence,  sec.  510;  Hood  v.  Disston,  90  Ala.  379; 
Gofer  V.  Scroggins,  98  Ala.  342;  39  Am.  St.  Rep.  54. 

®^  The  general  rule  is,  when  a  que<:tion  of  fact  is  involved, 
dependent  on  oral  testimony,  the  credibility  of  the  evidence 
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must  be  referred  to  the  jury;  and  an  instruction  assuming  ita 
truth  is  an  invasion  of  their  province  and  erroneous.  Origi- 
nally, the  rule  was,  that  if  the  facts  were  clear  and  undisputed, 
the  court  could  charge  upon  them  directly  without  hypothesis: 
1  Brickell's  Digest,  336.  This  rule  was  departed  from  in  Stewart 
V.  Russell,  38  Ala.  619,  and  it  was  held,  however  free  from 
conflict,  however  clear  and  undisputed  the  evidence  may  be,  it 
was  erroneous  for  the  court  to  charge  upon  it  directly.  The 
later  decisions  have  not  followed  the  lead  of  Stewart  v.  Russell, 
38  Ala.  619,  but  their  tendency  is  to  the  restoration  of  the 
original  rule — to  hold  that  when  the  evidence  is  free  from  con- 
flict and  is  clear,  the  court  does  not  err  in  instructing  upon  it 
directly.  If  the  evidence  is  not  conflicting — if  it  is  clear,  undis- 
puted— ^the  jury  cannot  disregard  it,  and  it  is  difficult  to  con- 
ceive of  any  good  reason  for  requiring  the  court  to  submit  its 
credibility  to  them  hypothetically.  The  very  hypothesis  would 
not  be  witkout  tendency  to  induce  the  jury  to  disregard  it,  and, 
if  they  should  disregard  it,  might  necessitate  the  grant  of  a 
new  trial.  There  is  not  a  fact  referred  to  by  the  court  in  that 
part  of  its  charge  to  which  an  exception  was  reserved,  not  fully 
and  clearly  proved — not  one  as  to  which  there  was  any  conflict 
of  evidence — ^not  one  which  was  denied  by  the  defendant  in 
testifying  for  himself,  and  we  are  unwilling  to  say  the  court 
invaded  the  province  of  the  jury  in  charging  upon  these  facta 
without  hypothesis:  Marx  v.  Leinkauff,  93  Ala.  453-464.  The 
want  of  consistency  of  the  evidence  of  the  woman  with  these  un- 
disputed facts  affected  her  credibility,  as  the  want  of  harmony 
with  undisputed  facts  affects  the  credibility  of  any  witness. 

The  locality  or  venue  of  the  offense  was  fully  proved.  The 
evidence  does  not,  as  is  insisted  in  support  of  the  general  affirma- 
tive charge  requested  by  the  defendant,  leave  the  fact  in  doubt 
or  uncertainty — it  is  not  referable  to  any  other  county  than  to 
the  county  of  Walker  in  this  state. 

We  find  no  error  in  the  record,  and  the  Judgment  must  be 
affirmed. 


BIGAMY— PROOF  OF  FORMER  MARRIAGE.— While  there  is  a 
distinct  conflict  of  authority  upon  the  question,  the  weight  both  of 
authority  and  reason  supports  the  holding  of  the  principal  case,  and 
maintains  that  In  prosecutions  for  bigamy  the  former  marriage  of 
the  defendant  may  be  established  by  proof  of  his  conduct,  oohablta- 
tlon,  and  declarations  that  the  woman  with  whom  he  was  living 
was  his  wife.  A  marriage  thus  established,  if  bolieverl  by  the  jury, 
Is  sufficient  basis  for  a  conviction,  without  other  evidence  of  an 
actual,  solemnized  marriage:  See  monographic  note  to  Hiler  v.  Peo* 
pie,  47  Am.  St.  Rep.  228. 
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INSTRUCTIONS  ASSUMING  FACTS  TO  BE  TRUE— An  In- 
struction assuming  that  there  Is  no  evidence  tending  to  establish  a 
proposition  Is  not  ground  for  reversal  if  such  Is  the  case:  Sharp  v. 
Parks,  48  111.  511;  96  Am.  Dec.  5G5;  Helm  y.  McCaughan,  32  Miss. 
17;  G6  Am.  Dec.  568;  Fahey  v.  State.  27  Tex.  App.  146;  11  Am.  St. 
Bep.  182. 
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BIGAMY.— THE  CONTINUANCE  OP  BIGAMOUS  COHABI- 
TATION DOBS  NOT  NECESSARILY  INVOLVE  CONTINUING 
SEXUAL  INTERCOURSE.— The  man  Is  guilty  of  this  offense  by 
living  with  the  woman,  apparently  and  confessedly  as  husband 
and  wife,  he  having  a  wife  living,  though  the  woman  with  whom  ne 
so  lived  had  become  Incapable  of  sexual  intercourse,  and  for  that 
reason  it  had  been  discontinued  several  yeai-s,  this  fact  being,  how- 
ever, unknown  to  the  public. 

DEFINITION.— MATRIMONIAL  COHABITATION  IS  the 
living  together  of  a  man  and  a  woman,  ostensibly  as  husband  and 
wife,  with  or  without  sexual  Intercourse  between  them. 

BIGAMY.— To  bigamy  sexual  intercourse  betweA  the  par- 
ties is  essential;  but  the  continuance  of  such  intercourse  is  not  in- 
dispensable to  the  continuance  of  bigamous  cohabitation. 

Tally  &  Proctor,  for  the  appellant. 

•     William  C.  Fitts,  attorney  general,  for  the  state. 

10^  BRICKELL,  C.  J.  The  indictment  is  founded  on  the 
last  clause  of  section  4406  of  the  Criminal  Code  of  1896,  which 
in  its  entirety  reads:  "If  any  person,  having  a  former  husband 
or  wife  living,  marries  another,  or  continues  to  cohabit  with 
Buch  second  husband  or  wife  in  this  state,  he  or  she  must,  on 
conviction,  be  imprisoned  in  the  penitentiary  for  not  less  than 
two  nor  more  than  five  years."  The  statute  was  originally  en- 
acted as  part  of  the  Penal  Code  of  1841  (Clay's  Digest,  sees.  4, 
5,  p.  432),  and,  with  changes  of  verbiage  and  structure  not 
affecting  its  constniction,  has  been  incorporated  in  all  subse- 
quent revisions  or  codifications  of  the  statute:  Code  1852,  sees. 
3232,  3233;  Eev.  Code  1867,  sees.  3599,  3600;  Code  1876,  sees. 
4185,  4186;  Crim.  Code  1886,  sees.  4016,  4017;  Crim.  Code 
1896,  sec.  4406.  In  Beggs  v.  State,  55  Ala.  108-110,  the  first 
case  in  which  it  became  necessary  to  construe  the  statute,  it  was 
said:  "When  tliis  statute  is  read  in  connection  with  the  com- 
mon law  existing  at  the  time  of  its  enactment,  it  is  apparent 
two  offenses  are  thereby  created;  or,  rather,  the  common-law 
offense  of  bigamy  is  declared,  and  the  punishment  which  must 
follow  conviction  defined;  and  a  statutory  offense,  the  continu- 
ance of  cohabitation  under  the  vicious  marriage  making  bigamy. 
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punishable  as  the  latter  offense,  is  created.  The  offense  of  big- 
amy remains,  indictable  and  punishable  at  the  place  of  its  com- 
mission. If  the  second  marriage  was  in  this  state,  the  county 
of  its  commission  is  the  only  place  in  which  an  indictment  for 
the  offense  will  lie.  As  to  this  offense,  the  common  law  is  not 
changed.  Necessity  for  a  change  is  obviated  by  the  creation  of 
the  new  oft'ense — the  cohabitation  under  the  second  marriage. 
If  the  marriage  was  in  another  state,  and  the  cohabitation  in 
this  state,  the  wrong  done  here  is  the  evil  example  of  persona 
living  together  as  husband  and  wife,  who  do  not  in  fact  and  in 
law  sustain  that  relation — ^the  open  continuance  of  an  adulterous 
connection.'* 

^^  The  evidence,  without  conflict,  shows  that  the  defend- 
ant, having  a  wife  living,  he  and  she  being  residents  of  tha 
county  of  Jackson  in  this  state,  married  Margaret  Hughes  in 
the  state  of  Tennessee,  subsequently  living  with  her  as  his  wife 
in  the  county  of  Jackson,  then  removing  to  the  state  of  Ten- 
nessee, and  there  living  with  her  as  his  wife.  About  five  weeka 
before  the  finding  of  the  indictment,  they  returned  to  the  county 
of  Jackson,  lived  together  as  man  and  wife  under  the  same 
roof,  occupied  the  same  bed,  acknowledging  each  other  as  hus- 
band and  wife,  and  in  all  respects  so  conducted  themselves  in 
the  presence  of  the  community.  The  defendant  introduced  evi- 
dence tending  to  show,  that  six  or  seven  years  prior  to  the  trial, 
said  Martha,  by  reason  of  a  serious  surgical  operation  to  which 
she  had  been  compelled  to  submit,  was  incapacitated  from  sexual 
intercourse,  and  since  the  operation  he  had  not  had  sexual  inter- 
course with  her,  and  for  more  than  three  years  had  not  had 
such  intercourse  with  her  in  the  county  of  Jackson.  Upon  this 
phase  of  the  evidence,  the  defendant  requested  several  instruc- 
tions, basing  the  right  to  an  acquittal  upon  the  proposition  that 
continuous  sexual  intercourse  is  an  indispensable  element  of  the 
statutory  offense. 

"We  do  not  doubt  that  sexual  intercourse  is  a  necessary  in- 
gredient of  the  statutory  offense.  From  its  original  enactment, 
through  all  subsequent  revisions  or  codifications  of  the  stat- 
ute, the  statute  has  been  associated  with  other  statutes  cre- 
ating or  declaratory  of  offenses,  of  which  such  intercourse  ia 
the  essential  criminating  element.  Originally,  it  was  associated 
with  the  statute  denouncing  the  offense  of  a  man  and  woman 
living  together  in  adultery  or  fornication,  and  the  statute  de- 
fining incest  and  fixing  its  punishment:  Clay's  Digest,  sees.  2-6, 
pp.  429,  430.    Without  now  tracing  the  statute  through  sub- 
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sequent  revisions  or  codifications,  it  will  be  found  in  the  Crim- 
inal Code  of  1886,  sections  412-419,  associated  with  the  statutes 
in  relation  to  incest,  living  in  adultery  or  fornication,  seduc- 
tion, and  miscegenation. 

Apart  from  the  association  of  the  statute  with  other  statutes, 
the  terms  of  the  statute,  "continues  to  cohabit  with  such  second 
husband  or  wife,"  imply  or  involve  sexual  intercourse.  The 
word  "cohabit,"  and  its  derivation  "cohabitation,"  are  words  of 
large  signification.  "Cohabit,"  *****  in  its  general  sense,  is  de- 
fined in  the  Century  Dictionary,  "to  dwell  together;  inhabit  or 
reside  in  company,  or  in  the  same  place  of  country."  And  a 
specific  definition  is,  "to  dwell  or  live  together  as  husband  and 
wife;  often  with  reference  to  persons  not  legally  married,  and 
usually,  but  not  always,  implying  sexual  intercourse."  There 
is  a  corresponding  definition  of  "cohabitation."  In  Eawle's 
Bouvier's  Law  Dictionary,  Eawle's  edition,  "cohabit"  is  defined 
**to  live  together  in  the  same  house,  claiming  to  be  married"; 
and  when  used  without  reference  to  the  relation  of  the  parties 
as  husband  and  wife,  the  definition  is,  "to  live  together  in  the 
Bame  house."  Mr.  Bishop's  definition  of  cohabitation  is:  "To 
cohabit  is  to  dwell  together.  Matrimonial  cohabitation  is  the 
living  together  of  a  man  and  woman  ostensibly  as  husband  and 
wife";  Bishop  on  Marriage  and  Divorce,  sec.  777.  And  from 
such  cohabitation,  he  adds,  "the  carnal  act  is  presumed":  2 
Bishop  on  Marriage  and  Divorce,  sec.  628. 

It  is  one  proposition  to  assert  that  sexual  intercourse  is  a 
necessary  element  of  the  statutory  offense,  and  quite  another 
to  assert  that  it  must  be  continuous — ^that  it  must  attend  the 
whole  period  of  time  during  which  the  parties  live  together 
ostensibly  as  husband  and  wife.  The  question  was  very  fully 
discussed  and  considered  in  Cannon  v.  United  States,  116  TJ.  S. 
65.  The  third  section  of  the  act  of  Congress  for  the  suppres- 
sion of  polygamy,  reads:  "That  if  any  male  person  in  a  territory 
or  other  place  over  which  the  United  States  have  exclusive  juris- 
diction hereafter  cohabits  with  more  than  one  woman,  he  shall 
be  deemed  guilty  of  a  misdemeanor,"  et  cetera.  Cannon  was 
indicted  for  a  violation  of  this  act,  and  sought  to  defend  upon 
the  ground  that  he  did  not  have  sexual  intercourse  with  the 
woman  with  whom  he  was  dwelling  after  the  enactment  of  the 
ftct.  The  court  said:  "The  principal  question  argued  at  the 
bar  was  the  proper  construction  of  section  3  of  the  act  of  1882. 
That  question  depends  upon  the  meaning  of  the  word  ^cohabit' 
an  the  section.     The  meaning  contended  for  by  the  defendant 
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is  indicated  by  his  offer  to  show  by  Clara  D.  Cannon  nonaccess, 
and  facts  to  rebut  the  presumption  of  sexual  intercourse  with 
her,  and  the  actual  absence  of  such  intercourse,  and  by  requests 
for  instructions  to  the  jury,  which  are  based  on  the  view  that 
the  word  'cohabit'  necessarily  implies  the  idea  of  having  sexual 
*'*''  intercourse.  But  we  are  of  opinion  that  this  is  not  the 
proper  interpretation  of  the  statute;  and  that  the  court  properly 
charged  the  jury  that  the  defendant  was  to  be  found  guilty 
if  he  lived  in  the  same  house  with  the  two  women,  and  ate 
at  their  respective  tables  one-third  of  his  time  or  thereabouts, 
and  held  them  out  to  the  world,  by  his  language  or  conduct, 
or  both,  as  his  wives;  and  that  it  was  not  necessary  it  should 
be  shown  that  he  and  the  two  women,  or  either  of  them,  occu- 
pied the  same  bed  or  slept  in  the  same  room,  or  that  he  had  sex- 
ual intercourse  with  either  of  them It  is  the  practice  of 

unlawful  cohabitation  with  more  than  one  woman  that  is  aimed 
at — ^a  cohabitation  classed  with  polygamy  and  having  its  out- 
ward semblance.  It  is  not,  on  the  one  hand,  meretricious  un- 
marital  intercourse  with  more  than  one  woman.  General  legis- 
lation as  to  lewd  practices  is  left  to  the  territorial  government. 
Xor,  on  the  other  hand,  does  the  statute  pry  into  the  intimacies 
of  the  marriage  relation.  But  it  seeks  not  only  to  punish  big- 
amy and  polygamy  when  direct  proof  of  the  existence  of  these 
relations  can  be  made,  but  to  prevent  a  man  from  flaunting 
in  the  face  of  the  world  the  ostentation  and  opportunities  of 
a  bigamous  household,  with  all  the  outward  appearances  of  the 
continuance  of  the  same  relations  which  existed  before  the  act 
was  passed,  and  without  reference  to  what  may  occur  in  the 
privacy  of  these  relations.  Compact  for  sexual  nonintercourse, 
easily  made  and  as  easily  broken,  when  the  prior  marriage  rela- 
tions continue  to  exist,  with  the  occupation  of  the  same  house 
and  table  and  the  keeping  of  the  same  family  unity,  is  not  a 
lawful  substitute  for  the  monogamous  family  which  alone  the 
statute  tolerates." 

By  the  bigamous  marriage  in  Tennessee,  sexual  intercourse 
was  contemplated  and  followed  in  this  state,  and  in  the  county 
of  Jackson,  originally.  It  is  true  that,  prior  to  the  finding  of 
the  indictment,  the  statute  of  limitations  had  operated  a  bar  to 
a  prosecution  for  the  original  vicious  cohabitation.  But  the 
parties  returned  to  this  state,  living  under  the  same  roof,  ac- 
knowledging each  other  as  husband  and  wife,  and  presenting  to 
the  community  every  indicia  of  that  relation.  The  "carnal  act" 
may  not  have  been  committed;  that  was  prevented  by  the  in- 
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capacity  of  the  woman,  not  by  the  desire  or  intent  of  the  parties 
to  abstain  from  it.  If  capacity  had  ***®  been  restored,  it  would 
have  been  resumed.  The  incapacity,  so  far  as  may  be  inferred 
from  the  evidence,  was  a  fact  known  only  to  the  parties — it  was 
not  known  in  the  community  in  which  they  were  dwelling  to- 
gether. Cases  may  possibly  occur  in  which  parties  may  aban- 
don cohabitation — a  living  together  ostensibly  as  husband  and 
wife;  as  parties  may  abandon  living  together  in  adultery  or  for- 
nication, and  they  may  continue  under  the  same  roof.  But  in 
such  cases,  to  relieve  from  criminality,  there  must  be  such  ex- 
ternal evidence  of  the  abandonment,  as  will  neutralize  the  ap- 
pearance to  the  community  of  the  open  and  demoralizing  ex- 
ample of  living  in  an  illicit  relation.  The  law  intends  to  pre- 
serve and  promote  the  institution  of  marriage,  to  prohibit  pre- 
tenses, or  false  assumptions  of  its  existence,  and  to  prevent 
the  public  scandal  and  disgrace  following  the  living  in  that 
ostensible  relation. 

There  was  no  error  in  the  refusal  of  the  instructions  request- 
ed by  the  defendant,  and  the  judgment  of  the  court  below  must 
be  affirmed. 


BIGAMY— ESSENTIALS  OF  CRIM&-COHABITATION.— The 
offense  of  bigamy  is  committed  by  the  second  maiTiage;  after  that 
time  the  offense  is  complete.  Cohabitation  is  not  necessary  to  con- 
stitute the  offense.  The  parties  may  immediately  separate  after 
the  second  marriage  has  been  consummated,  and  they  wUl  then  be 
ffuilty  of  bigamy:  See  monogi-aphic  note  to  State  v.  Johnson,  03  Am. 
Dec.  252.    See  Nelms  v.  State,  84  Ga.  4G6;  20  Am.  St.  Bep.  377. 
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ATTACHMENT  BOND— BREACH  OF,  WHAT  IS.— If  any 
ground  exists  for  an  attachment,  it  is  not  wrongfully  sued  out,  and 
there  is  no  breach  of  the  attachment  bond,  though  the  ground  stat- 
ed in  the  affidavit  for  the  attachment  cannot  be  maintained.  There- 
fore, in  an  action  upon  such  a  bond,  the  plaintiff  must  state  in  his 
complaint  that  no  ground  for  the  attachment  existed.  If  exemplary 
damages  are  sought,  the  complaint  must,  in  addition  to  showing 
that  the  attichment  was  •wrongfully  sued  out,  negative  the  sworn 
ground  upon  which  the  attachment  was  issued  and  aver  that  It 
was  sued  out  without  probable  cause  to  believe  the  sworn  ground 
to  be  true. 

ATTACHMENT,  WRONGFUIvLY  SUING  OUT— MITIGA- 
TION OF  DAMAGES.— In  an  action  for  wrongfully  suing  out  an  at- 
tachment, the  defendant  is  entitled  to  plead,  in  mitigation  of  dam- 
ages, that  the  plaintiff  replevied  the  goods  levied  upon  and  af- 
terward sold  them  and  applied  their  proceeds  to  tiie  payment  of 
the  debt  due  the  defendant. 
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PRACTICE.— A  PLEA  STATING  FACTS  DISCLOSED  BY 
THE  COMPLAINT  is  unnecessary  and  Improper.  If  the  elements 
of  damage,  as  claimed  by  the  complaint  itself,  axe  not  recoverable, 
the  proper  way  to  raise  this  objection  is  by  motion  to  strilie  out, 
by  objection  to  the  evidence  offered  to  prove  damages,  or  by  a  re- 
quest for  proper  instructions  to  the  jm-y. 

ATTACHMENT.— THE  FRAUDULENT  DISPOSITION  OF 
HIS  INDIVIDUAL  PROPERTY  BY  A  PARTNER  is  not  a  fraudu- 
lent disposition  of  the  property  of  the  partnerehip,  and  does  not  of 
itself  coustilute  a  ground  for  suing  out  an  attachment  against  the 
partnership  by  one  of  its  creditors.  In  an  action  by-  the  partnership 
for  wrongfully  suing  out  the  attachment  against  it,  it  is  no  defense 
that  one  of  the  partners  fraudulently  disposed  of  his  individual 
piropeity. 

PARTNEiRSHIP— CONSENT  OR  RELEASE  BY  ONE  PART- 
NER  ONLY.— In  an  action  for  wrongfully  suing  out  an  attachment 
against  a  partnership,  it  is  no  defense  tliat  one  of  the  partners  as- 
siented  to  such  attachment.  The  partnership  cannot  be  deprived  of 
the  right  to  redress  wi-ongs  committed  against  It  by  an  estoppel  or 
release  of  one  of  its  members. 

PARTNERSHIP— ACTION,  WHEN  DBEME©  TO  BE  IN 
BEHALF  OF  AND  NOT  OF  ITS  MEMBERS  AS  INDIVIDUALS.— 
A  complaint  describing  the  plaintiffs  as  A,  B,  and  C,  late  partners 
doing  business  under  the  name  of  A,  B  &  Company,  must  be  deemed 
to  be  for  the  enforcement  of  a  partnership  obligation,  and  not  as 
In  sujiport  of  an  action  commenced  by  the  members  as  individuals. 

ATTACHMENT  BOND— JOINDER  OF  PARTIBS.— All  the 
obligees  in  an  attachment  bond  must  be  joined  as  plaintiffs  in  tii  > 
capacity  in  which  They  are  named  for  the  use  of  sucn  as  claimed 
to  have  been  injured. 

PRACTICE— VARIANCE.— If  a  complaint  by  three  persons 
styling  themselves  as  late  partners  seeks  to  recover  upon  an  attach- 
ment bond,  which  it  describes  as  being  payable  to  the  plaintiffs, 
and  such  bond,  upon  being  offered  in  evidence,  appears  to  have  been 
In  favor  of  the  partnership  and  also  in  favor  of  the  three  members 
as  Individuals,  there  is  a  fatal  rairiance,  and  the  jury  should  be  in- 
structed to  find  for  the  defendants. 

Action  by  Dan  Munn,  George  Munn,  and  Tom  Edwards,  part- 
ners, against  W.  li.  Painter  and  others,  sureties  on  an  attach- 
ment bond,  in  an  action  by  J.  S.  Reeves  and  Co.  against  the 
plaintiffs  in  this  action.  After  the  attachment  was  levied,  the 
property  seized  was  replevied  and  taken  into  the  possession  of 
the  plaintiffs  in  the  present  suit,  who  sold  and  converted  it  into 
money,  and  afterward  paid  such  money  toward  the  satisfaction 
of  the  judgment  recovered  against  them  in  the  attachment  suit. 
Judgment  for  the  plaintiffs.  The  questions  involved  sufficient- 
ly appear  from  the  opinion  of  the  court. 

Sollie  &  Kirkland,  for  the  appellants. 

Borders  &  Carmichael  and  A.  A.  Evans,  contra. 

^^  BKTCKELTj,  C.  J.  This  was  an  action  on  an  attach- 
ment bond  to  recover  damages  for  the  breach  thereof  by  wrong- 
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ful  suing  out  of  the  attachment.  The  original  complaint  and 
the  second  count  of  the  amended  complaint  were  withdrawn, 
and  the  trial  was  had  on  the  first  count  of  the  amended  com- 
plaint. In  this  count,  which  claims  actual  damages  only,  the 
only  breach  assigned  is,  "the  said  attachment  was  wrongfully 
sued  out  in  this,  because  the  said  [plaintiffs]  were  not  about 
fraudulently  to  dispose  of  their  property  as  alleged  in  the  affi- 
davit in  said  attachment  suit."  The  defendant  demurred  to 
this  count  on  the  grounds  that  it  did  not  deny  that  the  debt 
for  which  the  attachment  was  sued  out  was  due,  and  failed  to 
aver  that  no  ground  existed  for  the  suing  out  of  the  attach- 
ment, and  the  overruling  of  the  demurrer  is  one  of  the  errors 
assigned.  One  of  the  conditions  of  an  attachment  bond  is,  that 
the  obligors  shall  pay  to  the  defendant  in  the  attachment  all 
such  damages  as  he  may  sustain  by  the  wrongful  or  vexatious 
suing  out  of  the  attachment.  In  an  action  on  such  bond,  the 
defendant  is  not  confined  in  his  defense  to  proof  of  the  exist- 
ence of  the  particular  ground  of  attachment  averred  in  the  affi- 
davit, but  may  show  the  existence  of  any  statutory  ground.  If 
any  such  ground  existed,  the  attachment  was  not  wrongfully 
sued  out,  and  there  was  consequently  no  breach  of  the  bond 
in  this  respect,  if  there  was  a  valid  debt  due  from  the  defend- 
ant to  the  plaintiff:  Gabel  v.  Hammerwell,  44  Ala.  336;  Lock- 
hart  V.  Woods,  38  Ala.  631.  Hence,  when  only  actual  dam- 
ages are  sought,  and  the  fact  of  the  indebtedness  is  not  denied, 
the  complaint  should,  in  some  form,  negative  the  existence  of 
any  statutory  ground  for  the  suing  out  of  the  attachment,  since 
the  bond  is  not  broken  unless  the  attachment  waa  wrongfully 
sued  out,  and  the  nonexistence  of  the  particular  ground  averred 
in  the  affidavit,  or  of  any  particular  ground,  does  not  render 
the  attachment  wrongful:  Crofford  v.  Vassar,  95  Ala.  548;  Mc- 
Lane  v.  McTighe,  89  Ala.  411,  When  exemplary  damages  are 
claimed  the  complaint,  in  addition  to  averring  that  the  attach- 
ment was  wrongfully  sued  out,  must  negative  the  sworn  ground 
upon  which  the  attachment  issued,  and  aver  that  it  was  sued  out 
without  probable  cause  for  believing  the  sworn  ground  to  be 
true:  City  Nat.  Bank  v.  Jeffries,  73  Ala.  183;  Schloss  v.  Rovel- 
sky,  107  Ala.  596.  *^*  But  this  averment  is  not  necessary  where 
only  actual  damages  are  claimed:  McLane  v.  McTighe,  89  Ala. 
411.  An  averment  in  the  complaint  that  the  attachment  was 
wrongfully  sued  out,  'Haecause  the  said  [plaintiffs]  were  not 
•bout  fraudulently  to  dispose  of  their  property  as  alleged  in  the 
affidavit,"  i«  equivalent  only  to  an  averment  of  the  noneiistence 
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of  the  particular  ground  upon  which  the  process  issued.  It  is 
not  equivalent  to  an  averment  that  the  attachment  was  wrong- 
fully sued  out,  since  other  grounds  may  have  existed,  and  if  any 
other  ground  did  exist  the  attachment  was  not  wrongful.  It 
does  not,  of  consequence,  show  any  breach  of  the  bond.  To 
require  the  defendant  to  take  issue  on  such  averment  would  de- 
prive him  of  a  legal  defense — the  existence  of  some  other  statu- 
tory ground  for  the  suing  out  of  the  attachment.  This  being 
the  only  assignment  of  the  breach,  the  complaint  fails  to  show 
that  there  has  been  any  breach  of  the  bond,  and  the  demurrer 
should  have  been  sustained. 

The  complaint  claimed  as  damages  the  value  of  the  jwoperty 
seized  under  the  writ,  and  the  defendant  pleaded  in  mitigation 
of  damages  that  plaintiff  had  replevied  the  goods  levied  on,  and 
had  afterward  sold  them  and  applied  the  proceeds  to  the  pay- 
ment of  the  debt  due  defendant.  There  was  a  demurrer  to  this 
plea  on  the  ground  that  these  facts  could  not  be  considered 
in  mitigation  of  damages,  whicb  demurrer  was  sustained.  In 
Hundley  v.  Chadick,  109  Ala.  675,  it  was  held,  after  a  careful 
consideration  of  the  question,  that  in  an  action  on  an  attach- 
ment bond  for  the  wrongful  suing  out  of  the  attachment,  the 
fact  that  the  attached  property,  which  had  been  taken  from  the 
defendant,  and  had  not  been  replevied  nor  returned  to  him, 
brought  its  fair  value  when  sold  under  the  order  of  the  court, 
and  that  the  proceeds  of  its  sale  had  been  applied  to  the  pay- 
ment of  the  debt  of  the  defendant,  constituted  no  bar  to  the 
action,  and  was  not  matter  in  mitigation  of  damages.  We  ad- 
here to  this  principle,  and  its  enforcement  is  necessary  in  order 
to  prevent  the  abuse  of  the  process  of  attachment.  If  the  plain- 
tiff in  the  attachment  proceedings  be  permitted  to  make  this 
defense  when  sued  on  his  bond,  the  restraints  imposed  by  stat- 
ute for  the  purpose  of  preventing  an  abuse  of  the  process,  would 
be  useless.  But  when  the  defendant  in  the  attachment  suit 
replevies  the  '^®  property,  thereby  retaining  the  possession  and 
enjoyment  of  it,  and  himself  sells  it,  in  his  own  way  and  on  his 
own  terms,  and  with  the  proceeds  pays  the  debt,  the  reason  on 
which  the  principle  rests  ceases,  and  the  principle  becomes  in- 
applicable. The  replevy  and  sale  of  the  property  in  such  case 
is  not  the  necessary  result  of  the  suing  out  of  the  attachment, 
but  is  the  voluntary  act  of  the  defendant,  done  for  his  own  con- 
venience and  benefit  to  prevent  the  injury  which  would  result 
from  a  failure  to  replevy.  He  may  or  may  not  replevy,  or,  hav- 
ing replevied,  may  or  may  not  sell  the  property,  and  pay  the 
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debt,  and  the  mere  right  to  do  so,  which  the  statute  grants 
him,  and  the  contingency  of  his  exercising  the  right,  cannot 
lessen  the  influence  upon  a  creditor  of  those  statutes  which 
require  him  to  give  bond  for  the  payment  of  all  such  damages 
as  may  result  from  the  abuse  of  the  process.  "When  property 
levied  on  by  attachment  is  restored  to  the  defendant  without 
having  been  replevied,  the  damages  recoverable  include,  not 
the  value  of  the  property,  but  the  value  of  its  use  during  the 
detention,  together  with  such  other  actual  damages  as  may  be 
ehown,  and  such,  we  believe,  should  be  the  rule  when  the  de- 
fendant replevies  the  property  and  sells  it.  We  are  of  the  opin- 
ion that  when  property  seized  under  a  writ  of  attachment  is 
replevied  by  the  defendant,  who  afterward  sells  it,  and  with  the 
proceeds  pays  the  debt  to  enforce  which  the  attachment  was 
sued  out,  these  facts  may  be  pleaded  in  mitigation  of  damages 
in  an  action  on  the  attachment  bond.  But,  in  the  present  case, 
all  the  facts  averred  in  the  plea  were  alleged  in  the  complaint, 
and  were,  therefore,  admitted  facts  upon  which  no  issue  could 
be  taken,  except  to  deny  their  truth,  which  was  not  the  purpose 
of  the  plea.  The  plea,  therefore,  raised  no  issue  and  was  un- 
necessary to  enable  the  defendant  to  obtain  advantage  of  the 
facts  set  forth  therein.  When  an  element  of  damages  is 
claimed,  which  the  complaint  itself  shows  is  not  recoverable, 
the  proper  way  to  raise  this  objection  is  by  a  motion  to  strike, 
or  by  objection  to  evidence  offered  to  prove  the  damages,  or  by 
request  for  proper  instructions  to  the  jury:  Treadwell  v.  Tillis, 
108  Ala.  2G2;  Kennon  v.  Western  Union  Tel.  Co.,  92  Ala.  399. 
The  sustaining  of  the  demurrer  was  not  an  error  of  which  ap- 
pellant can  complain. 

^^"^  Although  each  member  of  a  partnership  is,  generally 
speaking,  liable  for  all  the  debts  of  the  firm,  and  the  voluntary 
conveyance  by  one  partner  of  his  individual  property  may  be 
fraudulent  as  to  the  partnership  creditors,  and,  if  fraudulent, 
will  authorize  such  creditors  to  follow  up  and  subject  to  the 
payment  of  their  claims  the  property  thus  fraudulently  con- 
veyed, or  to  sue  out  an  attachment  against  such  partner,  yet 
Buch  fraudulent  disposition  of  his  individual  property  by  one  of 
the  partners  is  not  a  fraudulent  disposition  of  the  partnership 
property,  and  does  not,  of  itself,  constitute  a  statutory  ground 
for  the  suing  out  of  an  attachment  against  the  partnership  by 
a  partnership  creditor:  Bates  on  Partnership,  sec.  1117.  In  an 
action  by  a  partnership,  or  by  the  members  thereof  as  partners, 
on  an  attachment  bond  seeking  damages  only  for  the  injuries 
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done  by  the  wrongful  seizure  of  the  partnership  property,  it  is 
no  defense  that  one  of  the  partners  had  fraudulently  disposed 
of  his  individual  property.  For  this  reason  charges  A,  B,  3,  5, 
6,  7,  8,  9,  10,  11,  13,  14,  15,  and  16,  requested  by  appellants, 
vere  properly  refused. 

There  was  evidence  tending  to  show  that  one,  at  least,  of  the 
partners  consented  to  the  suing  out  of  the  attachment,  and 
upon  this  evidence  a  charge  was  requested  that,  if  the  jury  be- 
lieved the  evidence,  they  must  find  for  the  defendants.  It  is 
not  contended  that  the  consent  of  one  partner  to  the  suing  out 
of  an  attachment  against  the  partnership  bound  the  partner- 
ship, but  that,  one  of  the  partners  having  by  his  consent  dis- 
abled himself  to  sue  on  the  bond,  there  can  be  no  recovery  by 
the  others,  because  all  must  recover,  or  none  can.  Although 
it  is  a  principle  of  law  that  if  two  or  more  unite  in  bringing 
an  action,  all  must  recover  or  none  can,  and  that  if  one  has 
disabled  himself  to  maintain  the  suit,  this  precludes  the  others 
from  recovering,  it  has  been  expressly,  held  by  this  court  in 
Fancher  v.  Bibb  Furnace  Co.,  80  Ala.  481,  overruling  a  former 
decision  to  the  contrary  in  Cochran  v.  Cunningham,  16  Ala. 
448,  .50  Am.  Dec.  186,  that  this  principle  does  not  apply  in  a 
Buit  by  a  partnership,  and  that  the  partnership  cannot  thus  be 
deprived  of  the  right  to  collect  its  assets,  or  to  redress  wrongs 
committed  against  it,  because  of  the  estoppel  against  or  remit- 
titur by  one  of  the  partners. 

In  considering  all  the  charges  we  have  treated  the  ^^®  action 
as  one  instituted  by  the  members  of  the  partnership  of  Edwards" 
&  Munn  Brothers,  as  partners,  to  redress  a  wrong  done  to  the 
partnership,  and  not  as  a  suit  by  them  as  individuals  to  recover 
for  the  wrong  done  to  each  individually,  as  counsel  for  appel- 
lants insist  it  should  be  treated.  The  plaintiffs  are  described 
in  the  caption  of  the  original  complaint  as  "Dan  Munn,  George 
Munn,  and  Tom  Edwards,  late  partners,  doing  business  under 
the  firm  name  of  Edwards  &  Munn  Brothers,"  and  the  summons 
followed  the  complaint.  The  caption  of  the  amended  com- 
plaint, as  it  appears  in  the  record,  omitted  the  word  "late,"  but 
was  in  other  respects  the  same.  This  is  a  proper  description  of 
the  plaintiffs  in  a  suit  by  a  partnership,  or  by  the  members  there- 
of as  partners,  to  recover  partnership  assets,  and  there  is  noth- 
ing in  the  body  of  the  complaint  to  indicate  that  the  plaintiffs 
sue  as  individuals.  The  bond  sued  on  was  made  payable  to 
Dan  AFunn,  George  Munn,  Tom  Edwards,  and  to  Edwards  & 
Munn  Brothers.    It  waa  properly  bo  made  because  in  the  com- 
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plaint  and  affidavit  in  the  altachmont  proceedings,  both  the 
partnership  and  the  individual  members  were  made  parties  de- 
fendant, and  when  the  attachment  proceedings  are  against  a 
partnership  and  the  individual  members  thereof,  the  statute 
authorizes  the  property  of  each  partner,  as  well  as  that  of  the 
partnership,  to  be  seized,  and  the  writ  so  directs:  Code  1886, 
eec.  2947.  The  bond,  therefore,  was  an  obligation  to  indemnify 
each  of  the  partners  individually,  in  the  event  of  a  levy  on  his 
individual  property,  and  the  partnership  and  members  thereof 
as  partners,  in  the  event  of  a  levy  on  partnership  property.  But 
the  complaint  avers  that  the  bond  was  payable  to  "plaintiffs," 
and,  as  we  have  seen,  the  plaintiffs  are  the  members  of  the  firm 
as  partners,  or  the  partnership.  This  was  a  fatal  variance,  and 
entitled  defendants  to  the  general  charge  in  their  favor,  whicli 
was  refused:  Gamble  v.  Kellum,  97  Ala.  677.  To  authorize  a 
recovery  on  an  attachment  bond  all  the  obligees  named  therein 
must  join  as  plaintiffs,  in  the  capacity  in  which  they  are  named, 
for  the  use  of  such  as  claim  to  have  been  injured:  Smith  v.  Mu- 
tual Loan  etc.  Co.,  102  Ala.  282;  Masterson  v.  Phinizy,  56  Ala. 
336.  When  it  appears  from  the  complaint  that  all  the  obligees 
have  not  been  joined  as  plaintiffs,  ^^®  the  defect  should  be  taken 
advantage  of  by  demurrer,  and  will  be  treated  as  waived  if  no 
lemurrer  is  interposed.  When,  however,  the  complaint  fails 
to  show  who  are  the  obligees,  and  avers  only,  as  here,  that  the 
bond  was  payable  to  "plaintiffs,"  then,  if  the  bond  was  in  fact 
payable  to  others  besides  the  plaintiffs,  objection  may  be  made 
to  its  introduction  in  evidence,  or  a  variance  may  be  claimed  and 
proper  charges  requested.  There  was  no  error  in  giving  the 
charges  requested  by  plaintiffs. 

For  the  errors  pointed  out,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 


ATTACHMENT  BOND— SUIT  UPON— MEASURE  OP  DAM- 
AGES.—P'or  sureties  upon  an  attachment  bond  to  avoid  liability  for 
actual  damages  for  a  wrongful  levy,  reasonable  cause  for  the  at- 
tachment must  exist  as  a  fact,  and  credible  information  of  facts 
suflicient  to  warrant  a  belief  In  the  existence  of  reasonable  cause 
tends  merely  to  disprove  malice  and  thereby  to  relieve  from  ex- 
emplary damages:  Seattle  Crockery  Co.  v.  Haley,  6  Wash.  302;  36 
Am.  St.  Rep.  156,  and  note.  Judgment  for  the  defendant  in  an  at- 
tachment suit  Is  sufficient  evidence  that  there  was.  in  fact,  no 
ground  for  the  institution  of  suit;  but  it  is  not,  in  action  on  an  at- 
tachment bond,  conclusive  evidence  that  plaintiff  In  attachment 
acted  willfully  wrong  in  suing  out  the  writ,  and  that  he  had  no 
rea.sonable  grounds  to  believe  what  he  stated  in  his  affidavit  as  true: 
Raver  v.  Webster,  3  Iowa.  .502;  66  Am.  Dec.  96.  and  note.  Exem- 
plary damages  may  be  recovered  when  the  writ  was  maliciously 
sued  out  and  levied:  Seattle  Crockery  Co.  v.  Haley,  6  Wash.  302; 
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36  Am.  St.  Rep.  156.  As  to  the  measure  of  damages  generally,  see 
Dickinson  v.  Maynard,  20  La.  Ann.  66;  96  Am.  Dee.  379;  Trapnall. 
V.  McAfee,  3  Met.  34;  77  Am.  Dec.  152. 

PAKTNERSHIP  CREDITOliS  — RIGHTS  AGAINST  PART- 
NER'S SEPARATE  PROPERTY.— There  exists  in  tlie  United  States- 
a  remarltable  diffea-ence  of  opinion  as  to  tlie  rights  of  partner- 
ship creditors  in  the  separate  estates  of  individual  partners.  A 
large  number  of  courts,  following  the  English  rule,  hold  that  in- 
equity joint  creditors  of  a  partnership  are  not  entitled  to  resort  to 
the  separate  estate  of  the  partners,  until  the  separate  creditors  hare 
been  first  paid  therefrom.  This  is  opposed,  however,  by  a  num- 
ber of  courts  which  allow  to  joint  creditors  the  same  right  to  share 
In  the  separate  estate  of  partners  as  Is  had  by  their  individual 
creditors:  See  extended  note  to  McCulloh  v.  Dashiell,  18  Am.  Dec. 
280-281;  and  also  the  monographic  note  to  Smith  y.  Smith,  43  Am» 
St.  Rep.  864-36& 
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EXECUTORS  AND  ADMINISTRATORS  —  JUDGMENTS 
AGAINST  IN  ANOTHER  STATE.— Only  the  courts  of  the  state  ap- 
pointing an  executor  or  administrator  have  jurisdiction  over  him. 
A  judgment  entered  against  him  in  another  state  is  void  and  can- 
not support  an  action  against  him  in  the  state  of  his  appointment. 
He  has  no  capacity  to  sue  or  to  defend  in  other  states,  except  in 
some  instances,  when  permitted  by  their  laws  to  sue  respecting  a»- 
sets  there  located. 

Smith  &  Henry,  for  the  appellant. 

Boykin  &  Benton,  contra. 

^stt  BRlCKEIvL,  e.  J.  The  suit  is  npon  a  judgment  ren- 
dered in  the  state  of  Georgia  against  the  executrix  of  a  will  of 
original  probate  in  this  state,  to  whom  original  letters  testa- 
mentary were  issued  by  the  proper  jurisdiction,  and  her  hus- 
band, who  by  virtue  of  the  intermarriage,  became  coexecutor. 
The  force  and  effect  of  this  judgment  in  this  state  is  the  ques- 
tion presented  by  the  rulings  of  the  court  below  on  the  de- 
murrer to  the  plea  of  the  defendants,  and  by  the  general  af- 
firmative instruction  given  to  the  jury.  It  seems  to  be  settled 
by  the  weight,  if  not  by  an  unbroken  concurrence,  of  judicial 
authority,  that  a  judgment  rendered  in  a  foreign  jurisdiction 
against  a  domiciliary  personal  representative,  is  void,  whether 
objection  is  or  is  not  made  to  the  exercise  of  jurisdiction  by  the 
foreifm  court,  and  whether  the  judgment  is  againat  the  same  or 
a  ditterent  representative. 

The  accepted  theory  of  administration  is  that  the  right  and 
liability  is  purely  representative,  and  exists  only  by  force  of 
the  official  character,  and  so  cannot  pass  beyond  the  juriadiction 
Am,  8r.  Rtr^  Vol.  lxvii.— la 
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which  grants  it,  and  reserves  to  itself  full  and  exclusive  authority 
over  all  the  assets  of  the  estate  within  its  limits:  Braithwaite  v. 
Harvey,  14  Mont.  208;  43  Am.  St.  Rep.  625;  27  L.  R.  Ann. 
101,  and  notes;  Reynolds  v.  Stockton,  140  U.  S.  254;  Hopper 
T.  Hopper,  125  N.  Y.  400;  Johnson  v.  Wallis,  112  N.  Y.  230; 
S  Am.  St.  Rep.  742;  Robinson  v.  Robinson,  11  Ala.  947;  Harri- 
son V.  Mahorner,  14  Ala.  834;  Hatchett  v.  Berney,  65  Ala.  39. 

The  record  affirmatively  shows  in  this  case  that  appellant 
sued  and  obtained  the  judgment  against  the  defendants,  describ- 
ing them  as  executors,  and  that  the  present  suit  is  upon  such 
-judgment  against  them,  in  the  same  capacity,  in  this  state.  The 
only  complication  or  difficulty  in  the  case  arises  from  the  fact 
that  both  suits  are  against  the  same  persons  who  would  in  or- 
dinary cases  be  concluded  by  an  adverse  judgment.  But,  in  this 
class  of  cases,  the  defendant  is  not  personally  a  party,  otherwise 
than  as  a  commissioned  representative  of  the  court  making  the 
appointment  and  for  the  limits  of  its  jurisdiction,  so  that  be- 
yond that  jurisdiction  he  *^®  can  exercise  no  authority  or  do  or 
omit  any  act  which  will  affect  the  due  administration  of  the 
trust  by  the  local  authorities. 

The  objection  thus  goes  to  the  power  of  jurisdiction  of  the 
court  over  the  subject  matter  of  the  administration  of  assets  in 
a  foreign  state,  in  the  control  of  foreign  administrators,  and  to 
the  capacity  of  the  defendant  to  do  any  act  to  the  prejudice  of 
the  domestic  administration.  Consent  cannot  give  such  juris- 
diction, or  extend  the  limited  authority  of  the  administration 
to  extraterritorial  acts  resulting  in  judgments  against  the  assets 
of  the  estate.  The  domestic  representative  has  no  authority  to 
prosecute  or  defend  suits  in  foreign  jurisdictions,  except  by  the 
permission  and  authority  of  the  particular  state,  and  only  as 
to  assets  there  located.  In  Hatchett  v.  Bemey,  65  Ala.  39,  we 
announced  the  general  rule  as  follows:  "It  is  the  settled  doc- 
trine of  this  court,  and  of  the  common  law,  that  letters  testa- 
mentary, or  of  administration,  have  no  extraterritorial  opera- 
tion, and  title  derived  from  them  extends,  as  matter  of  right, 
only  to  the  personal  assets  which  are  found  within  the  jurisdic- 
tion of  the  government  from  which  they  are  derived.*'  And  it 
follows  from  this,  an  administrator,  or  executor,  is  not  suable 
in  a  foreign  jurisdiction — as  he  has  no  commission  beyond  the 
state  line.  There  was,  therefore,  no  jurisdiction  in  the  court  of 
Georgia  to  entertain  the  suit  resulting  in  the  judgment  against 
the  appellees  as  executor  and  executrix,  by  and  under  the  laws 
of  Alabama,  and  the  judgment  rendered  in  such  suit  is  en- 
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tirely  void,  and  thus  cannot  support  an  action  in  this  state 
against  the  same  or  other  administrators.  "We  refer  to  the  ex- 
tended note  to  the  case  of  Braithwaite  v.  Harvey,  14  Mont.  208, 
43  Am.  St.  Eep.  625,  27  L.  R.  Ann.  101,  for  a  full  collection 
of  authorities  supporting  the  views  expressed. 

There  is  no   error  in  the  record,  and  the  judgment  of  the 
lower  court  is  aflfirmed. 


EXECUTORS  AND  ADMINISTRATORS— EXTRATERRITOR- 
IAL POWERS.— A  grajit  of  administration  cannot  extend  as  a  mat- 
ter of  rlglit  beyond  the  territory  of  tlie  state  in  wliicli  it  is  granted: 
Note  to  Emmons  v.  Gordon,  62  Am.  St.  Rep.  742.  An  administrator 
appointed  in  one  state  can  maintain  no  action  in  another  imless 
authorized  by  a  statute  of  that  state:  Ijouisrille  etc.  R,  R.  Co.  v. 
Brantley,  96  Ky.  287;  49  Am.  St.  Rep.  291,  and  note;  nor  can  a  suit 
be  maintained  against  him  In  a  foreign  jurisdiction  unless  he  has 
first  taken  out  letters  there:  See  monographic  note  to  Shinn's  Es- 
tate, 45  Am.  St.  Rep.  672.  A  judgment  in  one  state,  against  anlid- 
ministrator  appointed  in  another,  cannot  be  enforced  against  the 
estate  by  an  action  In  the  latter  state,  though  the  administrator  ap- 
peared and  pleaded  to  the  action  in  which  such  judgment  was  re- 
covered, and  the  creditor  must  sue  on  his  original  cause  of  aetion: 
Judy  V.  Kelley,  11  111.  211;  50  Am.  Dec.  455,  and  note. 
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WESTEim  Railway. 

[117  Alabama,  520.] 

CARRIERS,  ACTION  AGAINST, WHEN  EX  CONTRACTU.— 
If  a  complaint  against  carriers  alleges  both  a  consideration  and  a 
promise,  the  action  is  not  ex  delicto,  but  ex  contractu. 

CARRIERS,  ACTION  AGAINST,  WHAT  NECESSARY  TO 
SUPPORT.— One  suing  a  common  carrier  to  recover  for  a  loss  must 
show  delivery  of  the  goods  to  the  carrier,  an  undertaking  on  hia 
part,  express  or  lmplle<l,  to  transfer  them,  and  a  failure  to  perform 
his  contract  or  duty.  If  the  contract  is  express,  it  must  be  proved, 
whether  the  action  is  in  tort  or  in  assumpsit. 

CARRIERS— PROOF  OF  CONTRACT  WITH— Oral  evidence 
of  a  contract  cannot  be  substituted  for  writteu  when  It  has  been 
•put  In  writing. 

CARRIERS.- THE  BILL  OF  LADING  MUST  BE  TAKEN 
AS  THE  SOLE  EVIDENCE  of  the  final  agreement  of  the  parties, 
and,  where  it  exists,  parol  evidence  is  Inadmissible  either  to  show 
a  delivery  of  the  goods  or  a  contract  for  their  carriage. 

Action  to  recover  for  an  alleged  breach  of  a  contract  to  carry 
goods.  They  were  destroyed  by  fire  while  on  the  defendant's 
premises.  Page  793  of  the  Code  of  Alabama  prescribes  the 
statutory  form  of  a  complaint  against  a  carrier,  which  form  is 
as  follows: 
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C.  D,,  defendant.  ) 

*'The  plaintiff  claims  of  the  defendant dollars  dam- 
ages, for  the  failure  to  deliver  certain  goods,  viz: , 

received    by    it    as    a    common    carrier,  to    be    delivered    at 
,  for  a  reward,  which  he  failed  to  deliver." 

The  first  count  of  the  complaint  was  in  the  statutory  form, 
and  the  second  count  claimed  ten  thousand  dollars  damages  for 
the  breach  of  the  contract,  whereby  the  defendant  received  of 
the  plaintiff  two  hundred  bales  of  cotton,  to  be  carried  to  Cowles 
Station,  and  there  safely  kept  until  delivered  to  plaintiff.  Dur- 
ing the  examination  of  a  witness  on  behalf  of  the  plaintiff,  it 
was  shown  that  a  bill  of  lading  had  been  issued  by  the  defendant 
corporation.  It  objected  to  any  evidence  concerning  the  re- 
ceipt, shipment,  and  burning  of  the  cotton  unless  plaintiff 
offered  its  bill  of  lading.  This  it  declined  to  do,  though  admit- 
ting such  bill  was  in  its  possession.  This  objection  was  at  first 
overruled,  but  subsequently  the  evidence  objected  to  was  ex- 
cluded on  motion,  and  a  nonsuit  entered  against  plaintiff.  It 
moved  to  set  aside  such  nonsuit. 

Tompkins  &  Troy,  for  the  appellant, 

George  P.  Harrison,  contra. 

»*»  HAEALSON,  J.  1.  The  first  count  in  the  complaint 
follows  form  15,  page  793,  of  the  code  of  1886,  for  a  suit  "on 
a  bill  of  lading  of  a  common  carrier."  Hutchinson  in  his  work 
on  Carriers,  section  744,  referring  to  the  character  of  this  ac- 
tion, states  that  in  former  times  it  was  a  very  perplexing  ques- 
tion how  the  form  of  the  action — whether  in  case  of  assumpsit — 
should  be  distinguished,  and  adds  that  it  seems  "to  be  finally 
settled  that  while  the  allegation  of  a  promise  in  the  declaration 
will  not  be  sufficient  to  impress  upon  it  the  distinctive  feature 
of  a  declaration  upon  the  contract,  because  the  words  'agreed,* 
'undertook,'  or  even  the  more  significant  word  'promised,'  must 
be  treated  as  no  more  than  inducement  ****  to  the  duty  im- 
posed by  the  common  law,  yet  if  there  be  an  averment  of  a 
promise  and  a  consideration,  the  declaration  must  be  construed 
to  be  upon  the  contract,  and  not  for  the  breach  of  duty,"  The 
count  under  consideration  alleges  both  a  consideration  and  a 
promise.  In  keeping  with  the  principles  thus  announced,  we 
have  held,  more  than  once,  and  latterly,  that  this  form  of  action 
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is  one  ex  contractu  and  not  ex  delicto,  and  to  such  conclusion  we 
adhere:  Holland  v.  Southern  Exp.  Co.,  114  Ala.  128;  Mc- 
Daniel  v.  Johnston,  110  Ala.  526;  McCarthy  v.  Louisville  etc. 
E.  R.  Co.,  103  Ala.  193;  48  Am.  St.  Rep.  29;  Alabama  Great 
Southern  R.  R.  Co.  v.  Eichofer,  100  Ala.  227. 

2.  The  second  count  declares  on  the  contract  itself,  and  can- 
not be  pretended  to  be  in  case.  Such  a  count  could  not  be 
joined  with  one  in  assumpsit:  3  Brickell's  Digest,  sec.  57,  p. 
704. 

3.  Where  one  sues  a  common  carrier  by  reason  of  the  default 
of  the  latter,  whereby  an  injury  or  loss  has  happened  to  him, 
whether  the  action  be  based  on  a  breach  of  duty  or  upon  the 
contract,  it  is  "necessary  for  the  plaintiff  to  show  a  delivery  of 
the  goods  to  him,  an  undertaking  or  contract  on  his  part,  either 
express  or  implied,  to  transport  them  as  alleged,  and  a  failure  to 
perform  the  contract  or  his  duty  according  to  his  understand- 
ing-^': Hutchinson  on  Carriers,  sec.  795.  Again,  the  same 
author  says:  "The  contract  with  the  carrier  may  be  express  or 
implied.  If  it  be  express,  it  should  be  proven,  whether  the  ac- 
tion be  in  tort  or  assumpsit,"  et  cetera:  Hutchinson  on  Car- 
riers, sec.  762. 

Mr.  Greenleaf,  on  the  same  subject,  says:  "Oral  proof  can- 
not be  substituted  for  the  written  evidence  of  any  contract, 
which  the  parties  have  put  in  writing.  Here,  the  written  in- 
strument may  be  regarded,  in  some  measures,  as  the  ultimate 
fact  to  be  proved,  especially  in  negotiable  securities;  and,  in 
all  cases  of  written  contracts,  the  writing  is  tacitly  agreed 
upon,  by  the  parties  themselves,  as  the  only  repository  and  the 
appropriate  evidence  of  their  agreement.  The  written  contract 
is  not  collateral,  but  is  of  the  very  essence  of  the  transaction": 
Greenleaf  on  Evidence,  sec.  87. 

"In  the  transportation  of  freight  [as  this  court  haa  said  in 
Louisville  etc.  R.  R.  Co.  v.  Fulgham,  91  Ala.  556],  the  bill  of 
lading  embodies  the  contract  between  the  shipper  and  the  car- 
rier, and,  when  delivered  by  the  carrier  and  '^^^  received  by  the 
shipper,  its  terms,  stipulations,  and  conditions  are  as  binding 
on  the  parties  thereto  as  are  the  terms,  stipulations,  and  condi- 
tions of  any  other  written  contract.  A  bill  of  lading  Is,  there- 
fore, to  be  taken  as  the  sole  evidence  of  the  final  agreement  of 
the  parties,  by  which  their  duties  and  liabilities  must  be  regu- 
lated, and  parol  evidence  is  inadmissible  to  vary  its  terms  or 
legal  import." 

It  is  manifest  from  what  has  been  said  that  the  lower  court 
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did  not  err  in  excluding  the  evidence  offered  by  the  plaintiff. 
Affirmed. 


CARRIERS— ACTIONS  AGAINST-FORM  OP.— A  petition  doe» 
not  unite  causes  of  action  arising  ex  contractu  and  ex  delicto  when 
it  alleges  that  defendants  agreed  to  transport  ceTtain  goods  for 
plaintiff,  and  then  sets  forth  specifically  acts  constituting  their  neg- 
ligence and  default,  by  which  goods  were  lost.  In  such  case,  the 
portion  specifying  negligence  may  be  treated  as  surplusage:  Kelly 
V.  Benedict,  5  Rob.  138;  39  Am.  Dec.  530.  Courts  are  inclined  to 
consider  as  founded  in  tort  actions  against  carriers  to  recover  dam- 
ages for  private  injuries,  unless  a  special  contract  very  clearly  ap- 
pears to  be  made  the  gravamen  and  object  of  the  complaint  in  the 
declaration:  New  Orleans  etc.  R.  R.  Co.  v.  Hurst,  36  Miss.  6G0;  74 
Am.  Dec.  785.  See  Baltimore  etc.  Ry.  Co.  v.  Kemp,  61  Md.  619; 
48  Am.  Rep.  134. 

CARRIERS— ACTIONS  AGAINST— COMPLAINT.— A  petition  in 
an  action  against  a  common  carrier  alleging  the  delivery  and  loss 
of  the  property  through  negligence  in  managing  and  operating  the 
train,  is  sufficient:  McFadden  v.  Missouri  Pac.  Ry.  Co.,  92  Mo.  343; 
1  Am.  St.  Rep.  721.  See  Independence  Mills  Co.  v.  Burlington  etc. 
Ry.  Co.,  72  Iowa,  535;  2  Am.  St.  Rep.  258. 

CARRIERS— ACTIONS  AGAINST— TERMS  OP  CONTRACT- 
EVIDENCE.— A  bill  of  lading  is  both  a  receipt  and  a  contract.  As 
a  contract,  in  which  the  carrier  agrees  to  transport  and  deliver  the 
goods  to  the  consignee  upon  the  terms  and  conditions  specified  in 
the  Instrument,  it  is  a  merger  of  prior  and  contemporaneous  agree- 
ments of  the  parties,  and,  being  in  writing,  cannot  be  explained 
nor  Its  legal  effect  changed  by  parol  evidence  In  the  absence  of 
fraud  or  mistake:  Morgantown  Mfg.  Co.  v.  Ohio  etc  Ry.  Co.,  121 
N.  C.  514;  61  Am.  St.  Rep.  679,  and  note. 
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POSSESSION,  TO  BE  ADVERSE,  must  be  tinder  a  claim 
of  right,  and  there  can  be  no  adverse  possession  without  an  Inten- 
tion to  claim  title. 

ADVERSE  POSSESSION  OP  COTERMINOUS  OWNER.— If 
one  occupies  land  up  to  a  certain  fence  because  he  believes  it  to  be 
the  line  of  his  land,  but  without  an  intention  to  claim  up  to  the  fence 
If  it  should  be  beyond  his  line,  his  possession  Is  not  adverse  If  hia 
belief  proves  to  be  mistaken. 

BOUNDARY  LINES— PRACTICAL  LOCATION  OF  AND 
ADVERSE  POSSESSION  UNDER.— If  a  survey  is  made  for  the 
purpose  of  locating  a  boundary  between  two  tracts  of  land,  the 
persons  intending  to  purchase  them  being  then  present,  and  they 
subsequently  purchase  the  lands  and  take  and  hold  posses- 
sion of  their  several  tracts  according  to  such  survey,  the  pos- 
session of  each  must  be  deemed  adverse  to  the  other,  though  il  is 
afterward  discovered  that  the  survey  is  incorrect.  It  must  be  pre- 
sumed that  each  intended  to  claim  title  up  to  the  line  of  the  bound- 
ary as  thiis  surveyed. 

BOUNDARIES.-IN  CONSTRUING  A  DESCRIPTION  of 
land,  natural  or  artificial  monuments  control  courses  and  distancesr 
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Martin,  Bouldin  &  Ashley,  for  the  appellant. 
Tally  &  Proctor,  contra. 

»2^  BEICKELL,  C.  J.  This  was  an  action  of  ejectment  in- 
stituted by  appellee  in  February,  1897,  to  recover  a  fifty -acre 
tract  of  land  in  Jackson  county,  and  arose  out  of  a  dispute 
between  the  owners  of  coterminous  estates  as  to  the  division 
line  between  them.  The  plaintiff  disclaimed  possession  of  all 
that  part  of  the  land  sued  for  lying  west  of  a  designated  line, 
and  pleaded  not  guilty  as  to  the  land  lying  east  of  said  line. 
The  land  in  controversy,  as  thus  limited  by  the  pleadings,  con- 
sists of  a  narrow  strip  containing  four  or  five  acres,  and  the 
chief  defense  relied  on  waa  the  adverse  possession  of  said  strip 
by  defendant  for  the  statutory  period.  The  real  point  of  con- 
tention in  this  court  is,  whether  the  possession  of  the  defend- 
ant up  to  the  line  west  of  which  he  disclaimed  possession  waa 
adverse  in  its  character;  the  evidence  in  the  record,  even  that  of 
the  plaintiff,  *^*®  showing  beyond  question  that  it  had  all 
those  other  elements  which,  when  coupled  with  a  hostile  claim 
of  right,  vest  a  perfect  title  in  the  holder — ^being  actual,  open, 
notorious,  exclusive,  and  continuous  for  a  period  of  more  than 
ten  years. 

We  have  frequently  had  occasion  to  consider  the  question  as 
to  when  the  possession  of  a  coterminous  landowner  becomes  ad- 
verse to  his  neighbor,  and  to  determine  the  rule  applicable  to 
the  facts  of  particular  cases.  Possession,  to  be  adverse,  must  be 
held  under  a  claim  of  right,  and  there  can  be  no  adverse  pos- 
session without  an  intention  to  claim  title.  Hence  it  is  essen- 
tial to  the  proper  determination  of  the  character  of  the  posses- 
sion to  consider  the  intention  with  which  it  was  taken  and  held. 
If  one  occupies  land  up  to  a  certain  fence  because  he  believes 
that  to  be  the  line  of  his  land,  but  not  having  any  intention  to 
claim  up  to  the  fence  if  it  should  be  beyond  the  line,  the  intent 
to  claim  title  does  not  exist  coincident  with  the  possession,  and 
the  possession  up  to  the  fence  is  not,  therefore,  adverse. 
Where,  however,  the  coterminous  owners  agree  upon  a  line  as 
the  dividing  line  and  occupy  up  to  it,  or  when  one  of  them 
builds  a  fence  as  the  dividing  line  and  occupies  and  claims  to 
it  as  such,  with  knowledge  of  such  claim  by  the  other,  the 
claim  is  presumptively  hostile  and  the  possession  adverse: 
Brown  v.  Cockerell,  33  Ala.  38;  Alexander  v.  Wheeler,  69  Ala. 
340;  Hoffman  v.  White,  90  Ala.  354;  Davis  v.  Caldwell,  107 
Ala.  526.    Although  adverse  possession  is  a  fact,  the  burden 
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of  proving  which  rests  on  him  who  asserts  it,  yet  the  circum- 
stances under  wliich  the  possession  was  taken  and  held  not  in- 
frequently give  rise  to  a  prima  facie  presumption  of  its  adverse 
character,  and  dispense  with  any  further  proof  in  this  respect, 
in  the  absence  of  any  rebutting  evidence  to  the  contrary.  An 
agreement  between  coterminous  owners  establishing  the  line, 
or  the  building  of  a  fence  by  one  of  them  under  the  circum- 
stances above  stated,  accompanied  by  occupancy  up  to  the  line 
or  fence,  gives  rise  to  such  presumption,  because  possession 
taken  under  such  circumstances  is  inconsistent  with  the  idea 
that  it  is  held  otherwise  than  under  a  claim  of  right.  But 
these  are  not  the  only  facts  that  create  this  presumption,  even 
where  the  dispute  is  between  coterminous  owners.  Any  prac- 
tical location  by  them  of  the  division  line,  although  there  may 
be  no  express  ®^*  agreement,  followed  by  occupancy  up  to  the 
line  located,  may,  under  particular  circumstances,  have  the  same 
effect.  If  one  buy  a  house  pointed  out  to  him,  pay  for  it  and 
immediately  go  into  possession  under  his  deed,  believing  it  to 
be  the  one  described  therein,  such  possession  would  be  pre- 
sumptively adverse,  although  the  deed  described  a  different 
house,  and  the  law  will  so  pronounce  it  if  there  be  no  rebutting 
testimony.  So,  if  one,  while  negotiating  for  a  tract  of  land, 
and  before  the  purchase  thereof,  have  pointed  out  to  him  by 
the  owner  one  of  the  boundaries  separating  it  from  the  ad- 
joining tract,  and,  after  purchasing  it,  be  put  into  possession  and 
occupy  up  to  the  boundary  line  thus  pointed  out,  believing  it  to 
be  the  true  line,  such  occupancy  would  be  presumed  to  be 
under  a  claim  of  right;  the  circumstances  under  which  it  was 
taken,  in  the  absence  of  rebutting  testimony,  leaving  no  room 
for  mere  inference  not  based  on  facts  in  evidence  that  it  was 
otherwise.  We  are  of  the  opinion,  after  a  careful  consideration 
of  the  evidence  in  this  case,  that  it  shows  without  conflict  that 
the  possession  of  Hess,  the  appellant,  was  adverse  during  the 
whole  period  from  1883  up  to  the  commencement  of  this  action, 
and,  since  it  was  not  lacking  in  any  of  the  other  essential  ele- 
ments, the  defendant  was  entitled  to  the  general  charge  in  his 
favor.  In-  the  fall  of  1882,  appellee's  husband.  Rudder,  was 
negotiating  with  one  H.  J.  Cheney,  for  the  purchase  of  the  fifty 
acre  tract  of  land  described  in  the  complaint.  At  the  same 
time  appellant  was  negotiating  with  Cheney  for  the  purchase  of 
the  adjoining  tract.  After  E udder  had  closed  the  trade,  but 
before  Hess  had  done  so,  and  before  deeds  had  been  made  to 
either,  Cheney  had  the  county  surveyor  run  the  lines  of  the 
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fifty- acre  tract,  including  the  boundary  line  in  dispute.  Both 
Rudder  and  Hess  were  present  when  these  lines  were  run  and 
the  division  line  established,  and  assisted  in  running  them. 
Wlien  the  last  corner,  on  the  south  bank  of  the  river  at  one  end 
of  the  disputed  boundary,  was  established,  the  surveyor  directed 
Rudder  to  drive  a  stake  there,  which  he  did,  and  after  some 
figuring  said  he  had  made  an  error  and  would  not  complete  the 
work  that  evening.  The  next  morning  he  went  to  the  line 
with  Rudder's  son  and  hacked  the  trees  through  the  wooded 
part  of  the  line.  Whether  he  surveyed  a  new  line,  and,  if  so, 
whether  it  differed  from  the  line  '^^^^  run  the  day  before,  is  not 
positively  shown  by  the  evidence,  but  Rudder  testifies,  "I 
learned  that  he  went  down  the  next  morning  and  marked  the 
line  by  hacks  on  the  trees."  The  inference  is,  that  no  new 
line  was  run  and  that  the  trees  hacked  were  on  the  line  run  the 
day  before  in  the  presence  of  Hess  and  Rudder.  After  the  sur- 
vey deeds  were  made  to  Rudder's  wife  and  Hess,  that  to  the 
former  was  dated  November  1,  1882,  and  that  to  the  latter, 
December  25,  1882,  and  each  went  into  possession  of  the  land 
purchased  by  him.  In  the  following  spring,  1883,  Rudder  sug- 
gested to  Hess  that  they  erect  stones  at  the  corners  of  the  di- 
vision line,  and  a  day  was  agreed  upon  between  them  to  meet 
and  do  so.  On  the  day  named,  Hess,  failing  to  appear.  Rudder 
set  the  stones.  At  the  south  end  of  the  line,  at  the  foot  of  the 
mountain,  there  was  no  stake  marking  the  comer,  but  he  placed 
the  stone  at  what  he  believed  to  be  the  comer,  and  he  testified 
that  he  "saw  marked  trees  in  line  with  the  corner  so  set  up.'* 
At  the  north  end,  on  the  river  bank,  he  found  lying  on  the 
ground  the  stake  he  had  driven  at  the  direction  of  the  sur- 
veyor, and  he  set  up  the  stone  at  that  point,  believing  it  to  be 
the  corner  established  by  the  surveyor.  In  1883  he  made  a 
turning  row  from  the  stone  on  the  river  bank  across  the  cleared 
land  on  a  line  with  the  stone  at  the  foot  of  the  mountain.  In 
the  spring  of  1885  Rudder  asked  Hess  to  help  build  a  fence  on 
the  line,  and  the  latter  told  him  to  build  a  fence  through  the 
cleared  land  next  to  the  river,  and  he  would  build  a  temporary 
brush  fence  through  the  wooden  part  until  the  briars  and 
thickets  were  cleared  off,  and  then  he  would  build  a  fence  on 
the  line.  Rudder  built  the  fence  on  the  turning  row  pre- 
viously made  by  him,  and  the  same  has  remained  unchanged 
since  then,  and  afterward  Hess  built  a  wire  fence  along  the  rest 
of  the  line,  fastening  it  to  the  marked  trees.  In  1886,  and  at 
other  times,  these  wires  became  detached  on  account  of  drifts 
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from  the  river  piling  against  them  during  freshets,  ajid  were 
temporarily  fastened  to  other  trees,  sometimes  off  the  lino, 
but  finally  the  wires  were  atta.ched  to  stakes  driven  on  the  line 
from  the  stone  on  the  river  bank  to  that  at  the  foot  of  the 
mountain  set  up  by  Eudder.  Both  parties  always  regarded  this 
as  the  true  line  from  the  time  it  was  first  established  as  above 
stated,  and  each  occupied  and  cultivated  up  to  it  until  the  in- 
stitution of  this  suit.  ^^^  There  seems  to  have  been  no  ex- 
press agreement  as  to  the  true  line  other  than  such  as  may  be 
inferred  from  the  circumstances  above  set  forth,  but  neither 
party  ever  doubted  it  was  the  true  line  until  a  survey  was  made 
just  before  the  commencement  of  this  action.  These  facts  are 
undisputed  and  are  taken  chiefly  from  appellee's  evidence  as  it 
appears  in  the  record.  Although  there  was  no  express  agree- 
ment fixing  the  dividing  line,  they  have  equal  efficacy,  and  are 
entitled  to  equal,  if  not  greater,  weight  in  determining  the  char- 
acter of  the  possession  of  each.  They  show  that  each  negotiated 
for  land  bounded  by  this  line,  and  not  for  land  bounded  by  an 
unknown  line  described  in  a  deed,  that  they  bought  up  to  this 
line,  paid  for  land  extending  to  this  line,  occupied  and  culti- 
vated up  to  it,  believing  it  to  be  the  line  described  in  the  deeds, 
built  a  common  fence  on  it,  and  never  questioned  its  being  the 
true  line  for  a  period  of  fourteen  years.  From  them  follows 
the  presumption,  which  must  prevail  in  the  absence  of  rebut- 
ting testimony,  that  each  intended  to  claim  title  up  to  this  line 
regardless  of  the  line  described  in  the  deeds,  and  that  the  pos- 
session of  each  was  under  claim  of  title  and  therefore  adverse. 
There  is  no  room  under  these  facts,  unrebutted,  for  an  infer- 
ence that  they  did  not  intend  to  claim  up  to  this  line  if  it 
should  prove  to  be  beyond  the  true  line.  Whatever  may  have 
been  the  description  in  the  deeds,  this  was  in  fact  the  true  line, 
since  it  was  land  bounded  by  this  line  that  they  bought,  and  if 
any  other  line  was  described  in  the  deed,  it  was  an  erroneous 
description,  capable  of  reformation  in  a  court  of  equity  under 
the  facts  shown  in  this  case.  The  defendant  testified  that  "he 
did  not  intend  to  claim  Mrs.  Rudder's  land,"  but  further  said, 
he  did  not  mean  by  saying  he  "did  not  intend  to  claim  Mrs.  Rud- 
der's land,  that  he  did  not  claim  to  the  line  from  rock  to  rock; 
the  line  was  run  and  marked  and  located  before  he  bought  the 
land,  and  he  bought  to  that  line  and  claimed  it  as  his  own  re- 
gardless of  anybody.  He  knew  it  was  the  line  when  he  bought 
the  land,  and  he  claimed  his  own  land,  not  Mrs.  Rudder's." 
This  testimony  does  not,  as  contended  by  counsel,  show  an 
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intention  to  claim  up  to  the  line  only  in  the  event  it  should  be 
the  true  line,  and  does  not  rebut  the  presumption  arising  from 
the  facts  stated;  but,  on  the  contrary,  indicates  an  intention 
to  claim  to  ^^^  the  line  from  rock  to  rock,  regardless  of  the  line 
described  in  the  deed.  It  tends  to  strengthen,  rather  than  to 
weaken  the  presumption.  The  court  erred  in  refusing  to  give 
the  general  charge  in  favor  of  the  defendant  at  his  request. 

Moreover,  the  deed  under  which  plaintiff  claimed  title  to  the 
strip  in  controversy,  together  with  the  evidence  offered  in  con- 
nection with  it,  fails  to  show  that  said  strip  is  embraced  in  the 
description  therein.  The  second  and  third  calls  of  the  deed 
are  from  a  point  on  a  public  road,  "thence  along  the  same  so 
as  to  make  a  distance  of  67  poles  and  8  links  on  a  bearing  of 
north  41  degrees  east;  thence  north  49  degrees  west  132  poles 
to  the  back  of  the  Tennessee  river."  Just  prior  to  the  com- 
mencement of  this  suit  plaintiff  had  the  land  surveyed  by  the 
county  surveyor,  after  notice  given  to  the  defendant,  who,  as  a 
witness  for  plaintiff,  testified  that  instead  of  running  the  line 
along  the  public  road,  or  on  a  bearing  of  north  41  degrees  east, 
as  tlie  deed  called  for,  he  ran  it  north  54  degrees  east,  for  the 
required  distance,  a  variation  of  13  degrees  from  the  course  men- 
tioned in  the  deed,  but  how  far  from  the  road  does  not  appear; 
and  that  he  did  this  in  order  to  reach  a  point  just  132  poles 
from  the  top  of  the  river  bank.  In  construing  descriptions  of 
boundaries  to  land  it  is  a  general  rule  that  natural  or  artificial 
monuments  shall  control  courses  and  distances:  Crampton  v. 
Prince,  83  Ala.  24G;  3  Am.  St.  Rep.  718.  One  of  the  bound- 
aries of  the  land  conveyed  by  this  deed  must,  therefore,  be  re- 
garded as  the  public  road  mentioned  therein,  along  which  the 
line  must  run  for  a  distance  of  67  poles  and  8  links,  and  from 
the  termination  of  this  line  a  line  running  north  49  degrees  west 
to  the  bank  of  the  Tennessee  river,  that  is,  to  the  ordinary  stage 
of  the  water,  must  constitute  another  boundary,  whether  the 
distance  to  this  point  be  132  poles,  or  more  or  less.  The  sur- 
vey made  by  the  county  surveyor,  departing  as  it  did  13  degrees 
from  the  course  named  in  the  dcei!,  would  embrace  the  strip  in 
controversy  according  to  the  evidence;  and  if  the  public  road 
were  straight  and  bore  north  41  degrees  cast,  the  description  in 
the  deed  would  necessarily  embrace  the  strip,  since  a  line  run 
north  41  degrees  east  a  given  distance  would  terminate  farther 
north  and  therefore  farther  in  the  direction  of  the  Hess  land 
than  one  run  the  same  distance  north  54  degrees  *^*  east. 
But  the  evidence  shows  that  the  road  is  not  straight,  but  makea 
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various  curves,  and  no  evidence  was  offered  to  show  where  a  line 
67  poles  and  8  links  in  length  following  the  road  would  ter- 
minate, whether  east  or  west  of  the  line  up  to  which  the  par- 
ties have  always  occupied.  There  is,  therefore,  a  want  of  evi- 
dence showing  title  in  plaintiff  to  any  land  east  of  the  line 
upon  which  the  parties  built  their  fence,  which  Ib  the  line 
designated  in  the  defendant's  pleas. 

It  is  unnecessary,  in  view  of  what  has  been  said,  to  discuss 
the  numerous  charges  given  at  the  request  of  the  plaintiff,  since 
they  relate  either  to  the  questions  of  the  adverse  character  of 
the  defendant's  possession,  or  to  the  question  of  plaintiff's  title 
under  her  deed  to  the  strip  in  controversy. 

The  plat  or  survey  made  by  the  county  surveyor.  Wood,  if 
offered  as  an  official  survey  under  section  939  of  the  code  of 
1886  (Code  1896,  sec.  3895),  was  inadmissible  because  it  was  not 
a  plat  or  survey  of  the  land  described  in  the  deed  or  in  the  com- 
plaint, and  was  not  presumptive  evidence  against  the  defendant. 
It  does  not,  however,  appear  that  it  was  offered  under  the  pro- 
visions of  said  section  as  an  official  plat,  and  if  not,  it  was  com- 
petent in  connection  with  the  surveyor's  testimony,  but  its  effect 
as  evidence  should  have  been  limited  to  the  purpose  for  which 
it  alone  was  admissible:  Vandiver  v.  Vandiver,  115  Ala.  328; 
Bridges  v.  McClendon,  56  Ala.  327. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded. 


ADVERSE  POSSESSION-HOLDING  BY  MISTAKE-IMPORT- 
ANCE OP  INTENTION —In  cases  of  mistake  as  to  the  true  bound- 
ary line  between  adjoining  lands,  the  real  test  as  to  whether  or 
not  a  title  is  acquired  by  a  holding  for  the  period  of  the  statute 
of  limitations  is  the  intention  of  the  party  holding  beyond  the  true 
line.  If  such  occupation  is  by  mere  mistake,  with  no  intention 
on  the  part  of  the  occupant  to  claim,  as  his  own,  land  which  does 
not  belong' to  him,  but  he  intends  to  hold  only  to  the  true  line, 
wherever  it  may  be,  the  holding  is  not  adverse.  If,  however,  the 
occupant  takes  possession,  believing  the  land  to  be  his  up  to  the 
mistaken  line,  and,  claiming  title  to  it,  so  holds,  the  holding  is 
adverse.  The  intent  to  claim  title  up  to  the  line  is  an  indispensable 
element  of  adverse  holding;  the  claim  of  right  must  be  as  broad 
as  the  possession.  Simple  acquiescence,  or  lying  by  without  ob- 
jection, for  the  statutory  period,  in  case  of  such  adverse  holding, 
binds  the  party  so  lying  by  to  the  line,  though  not  the  true  line: 
Watrous  v.  Morrison,  83  Fla.  261;  39  Am.  St.  Rep.  139,  and  note. 
See  extended  note  to  Finch  v.  Ullman,  24  Am.  St.  Rep.  388-390;  Wil- 
son V.  Hunter,  59  Ark.  620;  43  Am.  St.  Rep.  63. 

BOUNDARIES.— The  settled  rule  in  the  description  of  boundaries 
to  land  is,  that  monuments,  whether  natural  objects  or  artificial 
marks,  are  allowed  to  dominate  courses  and  distances  given  in 
deeds:  Crampton  v.  Prince.  83  Ala.  246;  3  Am.  St.  Rep.  718;  John- 
son V.  Archibald,  78  Tex.  96;  22  Am.  St.  Rep.  27,  and  monographic 
note. 
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RESCISSION  OF  A  CONTRACT  TO  PURCHASE  LAND- 
COVENANTS  OF  WARRANTY.— If  a  purchaser  of  real  property 
receiving  a  conveyance  witti  covenants  of  warranty  enters  into  pos- 
session thereof,  and  neither  fraud  nor  insolvency  is  imputable  to  Lis 
grantor,  a  court  of  equity  will  not  decree  a  rescission  of  the  con- 
tract for  failure  of  title,  because  the  purchaser  is  protected  by  his 
covenants, 

A  MORTGAGE  PASSES  THE  TITLE,  and  the  mortgagee 
may  take  immediate  possession,  unless  it  appears  by  express  stip- 
ulation or  necessary  implication  that  the  mortgagor  is  entitled  to 
remain  in  possession  until  default.  After  the  law  day,  the  legal 
estate  is  absolute  in  the  mortgagee,  and  the  mortgagor  has  nothing 
left  but  an  equity  of  redemption. 

MORTGAGE.— THE  GRANTEE  OF  A  MORTGAGEE,  after 
condition  broken,  taking  possession  of  property,  stands  in  the  same 
relation  to  it  as  the  grantor  would  have  stood  had  he  not  conveyed. 
He  holds  possession  before  foreclosure  as  trustee  of  the  mortgagor, 
and  is  bound  to  preserve  the  premises  from  waste  and  to  apply 
the  rents  and  profits  to  the  payment  of  the  mortgage  debt. 

CONVEYANCE.-THE  REFUSAL  OF  A  GRANTOR  TO  COR- 
RECT A  MISTAKE  in  a  description  of  property  conveyed  by  him 
with  covenants  of  warranty  and  of  which  his  grantee  has  taken 
and  holds  possession,  while  it  may  amount  to  a  breach  of  such  cov- 
enant, does  not  entitle  the  grantee  to  a  rescission.  His  remedy  is  by 
an  action  on  his  covenants  or  a  suit  to  reform  the  conveyance. 

RESCISSION.— THE  GRANTOR  OF  LAND  DOES  NOT  AS- 
SENT TO  A  RESCISSION,  where  he  takes  a  mortgage  from  the 
grantee  to  secure  the  payment  of  the  purchase  price,  by  conveying 
the  same  realty  to  a  third  person  subject  to  the  equity  of  redemp- 
tion of  the  first  grantee  and  mortgagor. 

Emery  C.  Hall,  for  the  appellanta. 

Inzer  &  Ward,  contra. 

«»  BEICKELT.,  C.  J.  The  bill  was  filed  by  the  appellee, 
and  the  material  allegations  are,  that  on  the  seventeenth  day  of 
November,  1894,  he  purchased  of  the  appellant  a  described  par- 
cel of  land,  at  and  for  the  price  of  two  hundred  and  fifty  dol- 
lars, payable  in  four  installments  of  sixty-t^vo  and  fifty  one- 
hundredths  dollars  each,  for  which  he  gave  several  promissory 
notes  maturing  at  different  times.  The  appellant  executed  a 
conveyance  to  the  appellee,  having  *^®  and  containing  cove- 
nants of  warranty,  and  the  appellee  contemporaneously  exe- 
cuted a  mortgage  to  secure  the  payment  of  said  promissory  notes 
as  they  severally  and  respectively  became  due  and  payable.  The 
appellee  under  the  conveyance  entered  into  possession  and  made 
valuable  improvements,  continuing  in  possession  until  some 
time  in  October,  1896.    The  parcel  of  land  was  incorrectly  de- 
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scribed  in  th.e  conveyance  and  in  the  mortgage,  and  while  in 
possession,  the  appellee  often  requested  the  appellant  to  make 
a  conveyance  of  said  land  by  a  proper  description,  with  which 
request  he  failed  and  refused  to  comply.  That  the  appellee 
offered  to  surrender  the  land  to  the  appellant,  if  he  would 
surrender  the  notes  and  mortgage.  On  the  16th  of  November, 
1896,  the  appellant  sold  and  conveyed  the  land  (excepting  a 
small  part  thereof)  to  one  Mann,  to  whom  the  appellee  sur- 
rendered possession,  and  who  was  in  possession  at  the  filing  of 
the  bill,  the  conveyance  reciting,  "This  land  is  subject  to  re- 
demption by  A.  J.  Clayton."  The  appellant  purchased  the  land 
of  one  Mary  A.  Tidmore,  and,  at  the  time  of  the  sale  and  con- 
veyance to  the  appellee,  he  had  not  obtained  a  conveyance  from 
her.  On  the  6th  of  December,  1895,  the  appellant  accepted  a 
conveyance  from  said  Mary  A.  which  did  not  include  the  small 
part  excepted  from  the  conveyance  to  Mann,  and,  some  time  in 
1895,  she  made  a  conveyance  thereof  to  a  person  whose  name 
is  not  stated,  and  who  is  averred  to  have  been  in  the  actual  pos- 
session at  the  filing  of  the  bill.  The  appellant  had  obtained 
judgments  on  two  of  the  promissory  notes  falling  due  before  the 
■filing  of  the  bill.  The  prayer  is  for  a  rescission  of  the  contract 
of  purchase,  an  account  of  the  value  of  the  improvements  made 
on  the  land,  and  of  the  rents  while  appellee  was  in  possession, 
the  cancellation  of  the  mortgage  and  the  outstanding  notes 
given  for  the  purchase  money,  the  vacation  of  the  judgments 
obtained  on  two  of  the  notes,  and  for  general  relief.  The  ap- 
pellant moved  a  dismissal  of  the  bill  for  want  of  equity,  and  de- 
murred, assigning  several  causes.  The  motion  and  demurrer 
were  overruled,  and  from  the  decree  overruling  them  the  appeal 
is  taken. 

The  principle  governing  a  court  of  equity  in  decreeing  rescis- 
sion of  contracts  relating  to  the  sale  and  conveyance  of  land, 
are  well  defined  and  settled.  If,  as  in  this  case,  the  purchaser 
enters  into  possession,  under  a  contract  '^^  executed  by  a  con- 
veyance with  covenants  of  warranty,  though  the  vendor  may  not 
have  title,  if  fraud  be  not  imputable  to  him,  and  he  is  not  in- 
solvent, or  there  is  not  some  other  independent  equity,  the  pur- 
chaser is  protected  by  the  covenants  of  warranty,  and  the  court 
will  not  intervene  and  decree  a  rescission  of^the  contract  of  pur- 
chase:  Burkett  v.  Munford,  70  Ala.  423;  Meeks  v.  Gamer,  93 
Ala.  17;  Parker  v.  Parker,  93  Ala.  80,  and  authorities  cited. 

Construing  the  allegations  of  the  bill  most  favorably  for  the 
pleader  (as  they  must  be  construed  in  the  determination  of  a 
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motion  to  dismiss  for  want  of  equity),  there  was  no  fraud,  or 
misrepresentation,  in  whatever  of  negotiation  may  have  pre- 
ceded, or  was  coincident  with  the  execution  of  the  conveyance. 
Nor  can  the  bill  be  taken  as  averring  a  want  of  title  in  thn 
vendor.  All  that  is  averred  is  imperfection,  error,  or  mistake  in 
the  description  of  the  land  as  conveyed,  the  like  imperfection 
or  error  existing  in  the  conveyance  through  which  the  vendor 
deducted  title.  Such  imperfections  are  not  of  infrequent  oc- 
currence in  the  conveyances  of  land — they  do  not  impair  or 
destroy  title.  They  affect  the  conveyance,  and  may  render  it 
imperfect,  inconclusive  as  a  muniment  or  evidence  of  title,  upoia 
which  legal  remedies  for  the  recovery  of  possession  may  be  sup- 
ported: 2  Devlin  on  Deeds,  sec.  1010.  A  court  of  equity,  at  the 
instance  of  a  proper  party,  will  intervene  and  reform  the  con- 
veyance, making  it  evidence  of  the  title  by  a  correct  description 
of  the  land,  if  the  parties  will  not  voluntarily  cure  the  imper- 
fection. It  was  the  duty  of  the  appellant,  on  the  request  of  the 
appellee,  to  have  cured  the  imperfect  description  of  the  land. 
The  imperfection  embarrassed  alienation,  and  was  calculated  to 
produce  in  the  mind  of  the  appellee  a  sense  of  uneasiness  and 
insecurity.  The  neglect  of  the  appellant  was  a  breach  of  the 
covenants  of  warranty,  entitling  the  appellee  to  resort  to  a  court 
of  equity  for  a  reformation  of  the  conveyance;  and  whatever 
of  reasonable  expenses  he  may  have  incurred  in  perfecting  the 
title  would  have  been  recoverable  of  the  appellant,  upon  the 
same  principle,  that  a  grantor  is  bound  to  reimburse  the  grantee 
for  removing  a  paramount  title  or  encumbrance:  3  Sedgwick 
on  Damages,  8th  ed.,  sec.  979.  Protected  by  the  covenants  of 
warranty,  the  appellee  has  no  equity  to  insist  that  the  delin- 
quency ***^  of  the  appellant  is  cause  of  rescission;  a  mere  breach 
of  the  covenants  of  warranty  is  not  cause  of  rescission. 

The  theory  of  a  mortgage  prevailing  in  this  state  is,  that  as 
between  mortgagor  and  mortgagee,  it  passes  to  the  mortgagee 
the  estate  in  the  land.  It  is  more  than  a  mere  security  for  a 
debt;  it  passes  the  title,  under  which  the  mortgagee  may  take 
immediate  possession,  unless  it  appears  by  express  stipulation, 
or  necessary  implication,  that  the  mortgagor  may  remain  in 
possession  until  default.  After  the  law  day,  the  legal  estate  is 
absolutely  vested  in  the  mortgagee,  and  the  mortgagor  has  noth- 
ing left  but  an  equity  of  redemption.  A  conveyance  by  the 
mortgagee  will  pass  the  legal  title,  though  the  debt  be  not  as- 
signed. But  as  against  all  the  world,  except  the  mortgagee  and 
his  assigns,  the  mortgagor  is  regarded  as  tiie  owner,  entitled  to 
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the  possession:  2  Jones  on  Mortgages,  sec.  18;  Paulling  v.  Bar- 
ron, 32  Ala.  9;  Barker  v.  Bell,  37  Ala.  354;  Knox  v.  Easton,  38 
Ala.  345;  Welsh  v.  Phillips,  54  Ala.  309;  25  Am.  Rep.  679; 
Toomer  v.  Randolph,  60  Ala.  357.  At  the  time  of  the  convey- 
ance to  Mann,  the  condition  of  the  mortgage  had  been  broken; 
it  was  broken  by  the  default  of  the  appellee  in  paying  either 
of  the  promissory  notes,  payment  of  which  the  mortgage  was 
intended  to  secure,  two  of  which  were  past  due,  and  had  been 
reduced  to  judgments  at  law.  It  is,  perhaps,  a  necessary  im- 
plication that  it  was  contemplated  the  mortgagor  should  remain 
in  undisturbed  possession  until  there  was  default  in  the  pay- 
ment of  the  notes  as  they  severally  matured.  But  the  default 
had  occurred,  the  right  of  the  mortgagee  had  accrued,  and, 
without  affecting  the  equity  of  redemption,  all  that  remained  to 
the  mortgagor,  the  mortgagee  could  rightfully  sell  and  convey 
the  legal  estate,  passing  his  right  of  entry:  Welsh  v.  Phillips,  54 
Ala.  309;  25  Am.  Rep.  679;  2  Washburn  on  Real  Property,  Ci 
16,  sec.  4;  2  Jones  on  Mortgages,  sec.  808.  The  conveyance  to 
Mann  recites  on  its  face:  "This  land  is  subject  to  redemption 
by  A.  J.  Clayton."  And  if  it  had  not,  as  against  the  appellee, 
it  would  have  passed  only  the  legal  estate,  not  embarrassing  the 
equity  of  redemption.  The  grantee,  entering  into  possession 
under  it,  stands  in  the  relation  in  which  the  grantor  would  have 
stood,  if  he  had  entered — a  mortgagee  in  possession  before  fore- 
closure, holding  possession  as  a  trustee  for  the  mortgagor,  bound 
to  preserve  the  premises  from  waste,  ^*^  and  to  apply  the  rents 
and  profits  to  the  payment  of  the  mortgage  debt.  The  convey- 
ance was  not  intended,  and  cannot  operate,  as  a  rescission  of  the 
contract  of  purchase — it  was  not  in  hostility  to  the  equity  of 
redemption,  but  in  recognition  of  it.  Nor  can  it  be  regarded  as 
an  election  to  accept  the  proposition  of  the  appellee,  to  surren- 
der possession  and  rescind  upon  the  delivery  and  cancellation  of 
the  mortgage  and  notes.  Acceptance  of  that  proposition  is 
negatived  by  the  recital  of  the  conveyance  that  the  land  was 
subject  to  redemption  by  the  appellee — it  would  not  have  been 
subject  to  redemption  if  there  had  been  acceptance  of  the  prop- 
osition. 

In  any  view  of  the  bill,  construing  the  allegations  most  fa- 
vorably to  the  appellee,  we  cannot  declare  that  it  presents  a  case 
of  equitable  cognizance,  and  are  constrained  to  the  conclusion 
that  the  motion  to  dismiss  should  have  been  sustained. 

The  decree  of  the  chancellor  must  be  reversed,  and  a  deciw 
rendered  dismissing  the  bill  for  want  of  equity. 
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VENDOR  AND  PURCHASER— RESCISSION-REMEDY  ON 
COVENANTS.— A  grantee  of  land  conveyed  with  warranty  has  a 
remedy  upon  the  covenants  of  his  deed  for  failure  of  title,  and,  if 
a  perfect  title  is  tendered  by  the  grantor  before  a  decree  is  rendered, 
the  contract  will  not  be  rescinded  unless  it  appears  to  the  court 
that  the  grantee  has  sustained  some  loss,  injury,  or  damage,  by 
reason  of  the  delay  in  perfecting  the  title:  Bradtfeldt  v.  Cook,  27 
Or.  194;  50  Am.  St.  Rep.  701.  Compare  Parham  v.  Randolph,  4 
How.  435;  35  Am.  Dec.  403. 

MORTGAGE— TRANSFER  OF  TITLE.— Between  the  parties,  a 
mortgage  transfers  the  legal  title,  defeasible  on  performance  of  the 
conditions,  and  the  right  of  immediate  possession,  unless  by  its 
terms  possession  is  reserved  in  the  mortgagor  for  an  unexpired 
term.  As  to  the  mortgagee,  the  mortgagor  has  only  an  equity,  but 
as  to  all  persons  except  the  mortgagee  and  those  claiming  in  his 
right  the  mortgagor  is  the  owner  of  the  fee  and  has  title  under 
which  he  may  maintain  ejectment  against  strangers  who  have  no 
connection  with  the  title  of  the  mortgagee,  and  the  defendant  in 
ejectment  will  not  be  allowed  to  set  up  such  outstanding  title  to 
defeat  the  action:  Cotton  v.  Carlisle,  85  Ala.  175;  7  Am.  St.  Rep. 
29,  and  extended  note.  As  to  the  nature  of  a  mortgage  contract, 
see  Goodenow  v.  Ewer,  16  Cal.  461;  76  Am.  Dec.  540;  Blunt  v. 
Walker,  11  Wis.  334;  78  Am,  Dec.  709;  Dutton  v.  Warschauer,  21 
Cal.  609;  82  Am.  Dec.  765,  and  notes.  At  common  law,  a  mortgage 
transferred  the  legal  title  to  the  mortgagee:  Smith  v.  Kelley,  27  Me. 
237;  46  Am.  Dec.  595;  Drayton  v.  Marshall,  Rice  Eq.  373;  33  Am. 
Dec.  84;  while  under  the  modern  equity  rule  a  mortgage  is  re- 
garded merely  as  a  security,  and  the  mortgagee  has  but  a  chattel 
interest:  Freeman  v.  Bass,  34  Ga.  355;  89  Am.  Dec.  255;  Hall  v.  Sa- 
vill,  3  G.  Greene,  37;  54  Am.  Dec.  485;  Runyan  v.  Mersereau,  11 
Johns.  534;  6  Am.  Dec.  393. 
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SUNDAY.— AN  APPEAL  BOND  SIGNED  ON  Sunday,  but  de- 
livered on  a  week-day  to  the  clerk  of  the  court,  to  whom  It  was 
made  payable  and  by  whom  it  was  approved  and  accepted,  created 
no  liability  until  it  was  delivered,  and  therefore  Is  not  void  as  being 
executed  on  Stmday. 

APPEAL  BOND-IRREGULARITIES  IN  DO  NOT  MAKE 
VOID.— The  fact  that  an  undertaking  on  appeal  was  made  payable 
to  the  clerk  of  the  court  Instead  of  to  the  plaintiff  In  the  judg- 
ment does  not  make  it  void.  The  sureties  are,  therefore,  liable 
thereon. 

A  JUDGMENT  AGAINST  ONE  SURETY  IS  ADMISSIBLE 
In  an  action  by  him  against  his  cosurety  for  contribution  for  the 
purpose  of  proving  Its  rendition  and  by  way  of  inducement  as  evi- 
dence that  the  liability  on  which  It  was  founded  had  been  paid  by 
the  plaintifr. 

PRACTICE.— PARTIES  IN  CHANCERY  MUST  REDUCE 
TO  WRITIN(4  OBJEariONS  to  the  admissibility  of  evidence  In- 
corporating them  In  the  note  of  submission  or  otherwise  call  them 
directly  to  the  attention  of  the  chancellor.  Otherwise,  such  objec^ 
tlons  are  deemed  to  have  been  waived. 

PAROL  EVIDENCE-SURETIES   IN  SUIT  BY  FOR  CON- 
TRIBUTION,—The  fact  that  a  Judgment  against  a  surety  on  an 
AM.  »T.  K»,,  Vol.  LXV1I.-13 


191  Babcock  v.  Carter.  [Alabama, 

approval  bond  was  recovered  in  the  name  of  the  plaintiff  in  such 
judgment,  when  it  should  have  been  in  the  name  of  the  cleric  of  the 
court  for  the  use  of  such  plaiutifE,  does  not  constitute  any  defense 
in  an  action  by  such  surety  against  his  cosurety  for  contribution. 

Parks  &  Harmon,  for  the  appellant. 

Gamble  &  Bricken  and  D.  M.  Powell,  contra. 

»'7  BRICKELL,  C.  J.  The  original  bill,  in  which  the  ap- 
pellant was  complainant,  was  filed  to  compel  the  defendants, 
^"^^  the  appellees,  his  cosureties,  to  contribute  to  his  reimburse- 
ment moneys  he  had  paid  in  satisfaction  of  the  common  obli- 
gation or  liability.  By  way  of  plea,  incorporated  in  the  answer, 
the  defendants  alleged  in  defense  that  the  bond,  constituting 
the  common  liability,  was  executed  by  them  on  Sunday.  Much 
of  the  evidence  introduced  by  the  defendants  was  in  proof  of 
the  fact  that  the  bond  was  signed  by  them  on  Sunday,  and  the 
record  is  not  without  indications  that  the  stress  of  controversy 
in  the  court  below  was  whether  the  fact  of  the  signing  on  Sun- 
day did  not  render  the  bond  invalid  as  to  the  defendants.  How- 
ever that  may  be,  the  uncontradicted  evidence  is,  that  the  bond 
was  delivered  on  a  week  day  to  the  clerk  of  the  court,  to  whom 
it  was  payable,  and  by  whom  it  was  approved,  and  by  the  ap- 
proval accepted.  Until  the  delivery,  the  bond  did  not  pass  from 
the  dominion  of  the  signers — ^it  was  of  no  force,  creating  no  lia- 
bility; there  remained  to  each  of  the  signers  the  locus  peniten- 
tiae,  and  he  could  have  intercepted  the  delivery,  preventing  it 
from  becoming  a  contract  or  obligation.  To  have  rendered  it 
subject  to  the  interdiction  of  the  statute,  it  must  not  only  have 
been  signed  but  delivered  on  Sunday:  Flanagan  v.  Meyer,  41 
Ala.  132;  Lovejoy  v.  Whipple,  18  Vt.  379;  46  Am.  Dec.  157. 

The  bond  should  have  been  made  payable  to  Boiling,  the 
plaintiff  in  the  judgment,  execution  of  which  was  superseded, 
and  not  to  "Worthy,  the  clerk  of  the  circuit  court — this  is  the 
requirement  of  the  statute:  Code  1886,  sec.  3624;  Code  1896, 
sec.  441.  This  departure  from  the  statute  does  not  render  the 
bond  void.  The  principle  is  familiar,  and  has  been  of  frequent 
application  to  bonds  taken  by  ministerial  officers  in  the  course 
of  judicial  proceedings,  and  intended  to  be  taken  in  compliance 
with  statutory  requirements,  though  departing  from  them,  may 
be  valid  as  common-law  obligations;  and  will  be,  if  voluntary, 
founded  on  a  valuable  consideration,  and  not  in  condition  vio- 
lative of  law:  1  BrickelFs  Digest,  sec.  46,  p.  309;  3  Brickell's 
Digest,  sec.  1,  et  seq.,  p.  98.     The  action  on  the  bond,  in  which 
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the  judgment  against  the  appellant  was  recovered,  ought  to 
have  been  instituted  and  prosecuted,  not  in  the  name  of  Boil- 
ing only,  but  in  the  name  of  Worthy  for  the  use  of  Boiling. 
The  bond  was  payable  to  Worthy,  and,  not  being  a  contract 
**''®  for  the  payment  of  money  only,  was  not  within  the  influence 
of  the  statute  (Code  1886,  sec.  3^594;  Code  1896,  sec.  28),  re- 
quiring suits  to  be  prosecuted  in  the  name  of  the  party  really 
interested,  whether  he  has  the  legal  title  or  not.  This  was  a 
mere  informality,  capable  of  being  cured  by  an  amendment  of 
the  complaint,  if  objected  to,  at  any  time  before  judgment: 
Dwyer  v.  Kennemore,  31  Ala.  404;  Harris  v.  Plant,  31  Ala. 
639;  Johnson  v.  Martin,  54  Ala.  271;  American  Union  Tel.  Co. 
V.  Daughtery,  89  Ala.  191.  If  the  amendment  had  been  made. 
Boiling  would  have  been  considered  the  only  party  on  the  record 
(Code  1886,  sec.  2595;  Code  1896,  sec.  29),  and  he  alone  could 
have  received  satisfaction  of  the  judgment.  A  demurrer  be- 
cause of  the  informality  the  appellant  could  have  interposed, 
but  in  no  event  would  it  have  been  availing  for  any  other  pur- 
pose than  mere  delay;  and  the  result  would  have  been  that  a 
judgment  having  the  same  legal  operation  and  effect  of  that 
which  was  rendered  would  have  been  rendered. 

The  graver  question  is,  whether  it  is  shown  that  the  common 
liability  had  accrued,  becoming  an  existing  cause  of  action,  be- 
fore the  appellant  made  the  payment  to  Boiling.  The  liability 
was  contingent;  it  could  not  ripen  into  aji  absolute  liability  un- 
til there  was  a  breach  of  the  condition — the  failure  of  the  prin- 
cipal Giddens  to  prosecute  to  effect  the  appeal  he  had  taken  to 
this  court.  The  purpose  of  the  appeal  was  the  reversal  of  the 
judgment  rendered  by  the  circuit  court,  and  the  reversal  was 
the  effect  to  which  the  principal  was  bound  to  prosecute  the 
appeal;  otherwise,  the  condition  of  the  bond  was  broken,  and 
the  liability  of  the  parties  upon  it  was  freed  from  all  contin- 
gency. It  is  rather  suggested  than  insisted  in  the  argument  of 
counsel  that  the  bill  avers  that  the  appeal  was  prosecuted  to 
effect.  The  averment,  if  it  is  not,  as  it  appears  in  the  record 
before  us,  a  mere  clerical  error  in  transcribing,  is  rather  loose 
and  uncertain,  but,  taken  as  a  whole,  it  cannot  be  fairly  inter- 
preted as  averring  that  the  appeal  was  prosecuted  to  effect;  for 
the  controlling  part  of  it  is  the  clear,  unequivocal  statement  of 
the  affirmance  in  this  court  of  the  judgment  from  which  the  ap- 
peal was  taken. 

The  unverified  answer  of  the  defendants,  by  a  mere  di»- 
claimer  of  all  knowledge  or  information  of  the  alleged  affirm* 


196  Babcock  v.  Carter.  [Alabama, 

ance  of  the  judgment  of  the  circuit  court,  puts  in  '^'**  issue  the 
breach  of  the  condition  of  the  bond,  casting  the  burden  of  prov- 
ing it  on  the  appellant.  We  were  inclined  to  the  opinion  that 
the  fact  was  not  shown  by  the  evidence  found  in  the  record. 
A  more  thorough  examination  leads  us  to  a  different  con- 
clusion. 

The  hearing  was  on  the  pleadings,  exhibits,  and  testimony, 
as  noted  by  the  register.  The  complainant  offered  in  evidence 
the  deposition  of  himself  and  of  0.  Worthy,  and  the  exhibits  at- 
tached, and  the  depositions  of  "R.  0,  Lawrence  and  J.  C.  Gid- 
dens.  The  defendants  offered  in  evidence  the  depositions  of 
S.  D.  May,  A.  L.  Carter,  H.  S.  Carter,  and  J.  A.  Giddens.  The 
original  bill  had  annexed  as  exhibits  a  copy  of  the  bond  and  a 
copy  of  the  judgment  rendered  thereon  against  the  appellant. 
The  deposition  of  the  complainant  stated  fully  the  bringing  of 
the  suit  against  him  alone,  the  rendition  of  the  judgment,  an- 
nexing as  an  exhibit  a  certified  copy  of  it,  the  satisfaction  of 
the  judgment,  and  annexes  a  copy  of  the  receipt  taken  from  the 
attorney  of  the  plaintiff.  There  is  no  necessity  for  a  reference 
to  the  other  evidence,  for  it  is  not  in  disputation  of  the  fact 
of  the  suit,  nor  of  the  rendition  of  the  judgment  against  the 
complainant,  nor  of  its  satisfaction. 

The  judgment  against  the  complainant  was  clearly  admissi- 
ble to  prove  the  fact  of  its  rendition,  and  by  way  of  inducement 
to  the  evidence  that  the  liability  on  which  it  was  founded,  and 
for  which  the  defendants  were  bound  as  cosureties  with  the  com- 
plainant, had  been  paid  by  the  latter:  Preslar  v.  Stallworth,  37 
Ala.  403.  Whether  it  was  evidence,  prima  facie,  or  conclusive, 
of  the  existence  of  the  common  liability — that  there  had  been 
a  breach  of  the  condition  of  the  bond — it  is  not  now  necessary 
to  consider.  It  was  offered  and  received  in  evidence,  not  only 
to  prove  the  fact  of  its  rendition,  and  not  only  by  way  of  in- 
ducement to  the  evidence  of  its  satisfaction,  but  afi  evidence  of 
every  material  fact  involved  in  its  rendition.  There  was  no 
objection  to  its  introduction;  no  request  that  it  should  in  any 
wise  be  limited  to  any  particular  purposes,  'Not  is  it  now  in- 
sisted that  the  judgment  is  not  evidence  of  the  existence  of  the 
common  liability.  The  insistence  is,  that  Boiling  was  without 
right  to  sue  on  the  bond,  and,  if  the  appellant  had  properly  de- 
fended, he  could  have  defeated  the  suit — an  insistence  we  have 
already  considered.  Parties  in  chancery  •***  must  reduce  to 
writing  objections  to  the  admissibility  of  evidence,  incorporat- 
ing them  in  the  note  of  submission,  or  otherwise  calling  them 
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directly  to  the  attention  of  the  chancellor,  or  the  presumption 
arises  that  all  such  objections  are  waived:  Seals  v.  Robinson,  75 
Ala.  363;  Binford  v.  Dement,  72  Ala.  491. 

We  conclude  that  no  one  of  the  matters  of  defense  preferred 
by  the  answer  is  availing,  and  that  the  evidence  entitled  the 
complainant  to  relief. 

The  decree  must  be  reversed,  and  the  cause  remanded,  for 
further  proceedings  in  conformity  to  this  opinion. 

SURETYSHIP  —  CONTRIBUTION  BETWEEN  COSURETIES  — 
JUDGMENT  AS  EVIDENCE.— As  a  general  rule,  where  It  is  estab- 
lished that  two  or  more  persons  are  cosureties,  and  one  of  them 
pays  the  debt  for  which  they  are  liable,  he  may  have  contribution 
from  the  others  to  the  extent  they  are  thereby  relieved.  If  a  judg- 
ment has  been  rendered  against  him,  he  may  pay  and  demand 
contribution  without  waiting  for  execution  to  be  taken  out:  See  mon- 
ographic note  to  Gross  v.  Davis,  10  Am.  St.  Rep.  640.  It  is  im- 
material that  the  other  cosurety's  name  was  stricken  out  by  the 
plaintiff  In  the  suit  on  fbe  bond  to  which  the  cosureties  had  signed 
their  names:  Dole  v.  Warren,  32  Me.  94;  52  Am.  Dec.  640;  and  that 
the  other  cosurety  was  not  served  with  process:  Van  Winkle  v. 
Johnson,  11  Or.  469;  50  Am.  Rep.  495.  The  record  of  a  recovery 
against  sureties  on  a  bond  is  competent  evidence  against  cosureties. 
In  a  writ  for  contribution,  of  the  amount  of  recovery:  Fletcher  v. 
Jackson,  23  Vt  581;  56  Am.  Dec.  98,  and  note. 

Liability  of  Sureties  on  Defective  Bonds  or  TTndertakingrs  on  AppeaL 

When  an  appeal  is  taken  or  a  writ  of  error  prosecuted,  the  stat- 
utes usually  provide  that  a  bond  or  undertaking  shall  be  given 
conditioned  to  the  effect  that  the  appellant  or  plaintiff  in  error  will 
prosecute  his  appeal  or  writ  of  error,  and  that,  if  the  judgment  or 
decree  appealed  from  Is  affirmed,  he  will  pay  the  costs  of  appeal 
and  the  damages  that  may  be  awarded  If  the  appeal  be  adjudged 
frivolous,  not  exceeding  the  amount  specified  in  the  bond  or  under- 
taking. If  the  appellant  or  the  plaintiff  in  error  desires  to  stay  the 
execution  of  the  judgment  or  decree  appealed  from,  he  Is  com- 
monly entitled  to  give  a  bond  or  undertaking  In  a  sum  fixed  either 
by  the  court  or  by  statute,  and  the  condition  of  the  bond  or  under- 
taking Is,  In  substance,  that  If  the  judgment  or  decree  Is  affirmed, 
that  the  appellant  or  plaintiff  in  error  will  pay  such  judgment  or 
decree.  If  the  relief  awarded  by  the  judgment  or  decree  Is  not  for 
the  payment  of  money,  but  is  for  the  possession  of  property,  the 
bond  Is  generally  conditioned  for  the  delivery  of  the  property.  If 
the  judgment  or  decree  should  be  affirmed,  and  also  for  the  pay- 
ment of  the  damages  for  Its  detention  during  the  period  Intervening 
between  the  giving  of  the  bond  and  final  compliance  with,  or  satis- 
faction of,   the  judgment  or  decree. 

The  statutes  of  the  several  states  usually  provide  for  the  time  of 
filing  the  bond  or  undertaking,  the  number  and  qualification  of  the 
•nretles,  and  for  affidavits  to  be  mnde  by  them  disclosing  their  eli- 
gibility to  become  such  sureties.    It  often  happens  that  the  bond  or 
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undertaking  Is  Imperfect  In  form  In  not  containing  the  precise  con- 
ditions prescribed  by  statute,  or  in  not  being  in  the  amount  neces- 
sary to  support  the  appeal,  writ  of  error,  or  to  stay  the  proceedings, 
or  that  the  sureties  do  not  show  themselves  to  possess  the  qualifi- 
cations required  by  statute.  Whether  the  defect  is  of  the  char- 
acter already  supposed  or  is  in  respect  to  some  other  matter,  it 
may  happen,  after  the  judgment  or  decree  has  been  aflSrmed,  and 
when  liability  of  the  sureties  is  sought  to  be  enforced,  that  they 
urge,  as  a  defense  to  any  action  or  proceeding  against  them,  the 
insufl3ciency  or  Irregularity  of  the  bond  or  undertaking  to  which 
they  were  parties. 

So  far  as  the  appellee  or  respondent  Is  concerned,  there  Is  no 
doubt  that  he  is  entitled  to  a  bond  or  undertaking  in  substantial 
conformity  to  the  statute,  and  that  for  any  omission  or  Irregularity 
in  the  bond  he  may,  by  proper  objection  or  proceeding,  prevent 
the  bond  from  being  employed  against  him,  either  in  support  of  the 
appeal  or  writ  of  error,  or  for  the  purpose  of  obtaining  a  stay  of 
the  proceedings  from  the  judgment  or  decree  sought  to  be  reviewed. 
With  respect  to  the  appeal  or  writ  of  error  itself,  there  can  be  no 
doubt  that,  as  against  the  objection  of  the  respondent  or  appellee. 
It  Is  not  sufficient  to  show  that  a  good  common-law  obligation  has 
been  entered  into  which  may  be  enforced  against  the  sureties,  for 
he  is  entitled  to  security  in  every  respect  in  substantial  conformity 
to  the  statute,  and,  in  the  atsence  of  such  conformity,  may  move 
to  dismiss  the  appeal  or  writ  of  error,  and  his  motion  will  be 
granted:  Jordan  v.  McKenney,  45  Me.  306;  Bartlett,  Petitioner,  82 
Me.  210;  Putnam  v.  Boyer,  140  Mass.  235;  Alberson  v.  Mahaffy,  6 
Or.  412;  James  v.  Roberts,  78  Tex.  G70;  Cummlngs  v.  State,  31  Tex. 
Orim.  Rep.  406;  Maxwell  v.  State,  38  Tex.  172;  Brown  v.  State,  34 
Tex.  526;  Stroud  v.  State,  33  Tex.  050;  Bennett  v.  State,  30  Tex.  447. 
If,  however,  there  is  a  substantial  compliance  with  the  statute, 
mere  technical  en-ors  and  immaterial  variances  will  be  disregarded, 
even  when  made  the  basis  of  a  motion  to  dismiss  the  appeal  or  writ 
of  error:  Corey  v.  Lugar,  62  Ind.  GO;  McCrory  v.  Anderson,  103  Ind. 
12;  Asch  V.  Wiley,  16  Neb.  41;  Holly  v.  Perry,  94  N.  C.  30;  Acker 
V.  A.  &  F.  Ry.  Co.,  84  Va.  648. 

Where  no  motion  has  been  made  to  dismiss  the  appeal  or  writ 
of  error,  and  the  judgment  or  decree  has  been  affirmed  by  the 
appellate  court,  such  affirmance  establishes,  against  the  sureties, 
that  the  court  had  jurisdiction  of  the  appeal,  and  hence  necessarily 
affirms  the  liability  of  the  sureties  in  so  far  as  their  undertaking 
has  stipulated  for  the  payment  to  the  respondent  or  appellee  of  the 
costs  of  the  appeal  or  of  such  damages  as  may  have  been  awarded 
to  him  on  the  ground  tliat  the  appeal  was  frivolous.  The  sureties 
are  estopped  from  alleging  either  that  the  case  was  one  in  which 
no  appeal  could  be  taken  (Gudmer  v.  Kilpatrick,  14  Neb.  347),  or 
that  It  was  not  taken  or  the  bond  given  within  the  time  allowed 
by  statute,  and  hence  that  the  appellate  court  did  not  acquire  juris- 
diction: Adams  v.  Thomson,  18  Neb.  541. 
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If  the  bond  or  undertaking  In  question  was  given  for  the  purpose 
of  staying  execution,  but  it,  in  some  substantial  respect,  does  not 
conform  to  the  statute,  it  does  not  impose  upon  the  respondent  or 
appellee  the  duty  of  submitting  to  such  stay,  but  if  he,  in  any  way, 
elects  to  take  advantage  of  the  irregularity  or  omission,  he  is  doubt- 
less bound  thereby  and  cannot  subsequently  change  his  intention 
and  elect  to  hold  the  sureties  answerable  on  the  imperfect  or  in- 
sufficient bond.  If  he  takes  out  execution  and  proceeds  to  collect 
his  judgment  or  some  part  thereof,  he  cannot  subsequently  enforce 
the  liability  against  the  sureties:  Hemingway  v.  Poucher,  98  N.  Y. 
281.  If  he  calls  on  the  sureties  to  justify  and  they  fall  to  do  so, 
and  the  statute  provides  that  such  failure  has  the  same  effect  as  if 
the  undertaking  had  not  been  given,  they  are  released  from  lia- 
bility: Manning  v.  Gould,  90  N.  Y.  476. 

The  respondent  or  appellee  may,  however,  expressly  or  impliedly 
waive  any  defect  in  the  bond  or  undertaking,  and  this  waiver  is 
presumed  from  his  remaining  inactive  and  not  taking  any  measures 
for  the  enforcement  of  his  judgment:  Thompson  v.  Lea,  28  Ala.  453; 
and  whenever  he  has  expressly  or  impliedly  waived  compliance  with 
any  provision  of  the  statute  Intended  for  his  protection,  his  waiver 
Is  irrevocable,  and  he  cannot  subsequently  escape  from  it  by  mo- 
tion to  dismiss  the  appeal  or  otherwise:  Ives  v.  Finch,  22  Conn.  101. 
A  bond  apparently  given  for  the  purpose  of  supporting  an  appeal 
or  writ  of  error  or  of  obtaining  a  stay  of  execution,  during  the 
prosecution  of  either,  however  much  it  may  depart  from  the  mandate 
of  the  statute  or  may  fall  to  give  the  respondent  or  appellee  the 
security  contemplated  by  the  statute,  is,  nevertheless,  where  he  ac- 
cepts it,  a  good  common-law  obligation  and  enforceable  against 
the  sureties  according  to  its  terms:  Nunn  v.  Goodlet,  10  Ark,  89; 
Dore  v.  Covey,  13  Cal.  502;  Mix  v.  People,  8G  111.  329;  Meserve  v. 
Clark,  115  111.  580;  Field  v.  Schricher,  14  Iowa,  119;  Pray  v.  Was- 
dell,  146  Mass.  824;  Healy  v.  Newton,  90  Mich.  228.  The  sureties, 
on  their  part,  cannot  escape  liability  by  urging  formal  defects  in 
the  bond  or  undertaking  which  the  respondent  or  appellee  has  ap- 
parently waived:  Jones  v.  Droneberger,  23  Ind.  74. 

Where  the  bond  or  undertaking  was  for  the  stay  of  execution, 
but  was  not  sufficient  to  have  ncconiplished  that  purpose  had  the 
respondent  or  appellee  objected  thereto  or  taken  out  execution  and 
proceeded  to  the  enforcement  of  his  judgment,  but  he  has,  neverthe- 
less, made  no  objection  nor  taken  any  proceedings  for  such  enforce- 
ment, it  has  not  been  unusual  for  the  sureties  to  seek  to  escape 
liability  on  the  ground  that  there  was  no  consideration  for  their 
bond  or  undertaking,  because  it  did  not  impose  on  the  respondent 
or  appellee  any  duty  not  to  proceed  to  the  enforcement  of  liis  judg- 
ment, and  hence  has  not  been  of  any  prejudice  to  him.  So  far  as 
we  have  been  able  to  discover,  the  courts  have  unhesitatingly,  and 
with  entire  unanimity,  overruled  defenses  of  this  character,  and 
have  regarded  the  fnct  that  no  proceedings  were  taken  to  enforce 
the  Judgment  as  sufficient  evidence  that  the  bond  had  accomplished 
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the  object  for  which  It  was  given,  namely,  to  procure  a  stay  of  the 
execution,  and  such  being  the  case,  that  it  Is  supported  by  a  suffi- 
cient consideration  and  enforceable  against  the  sureties  as  a  com- 
mon-law obligation:  Railsback  v.Greve,  58  lud.  72;  Minor  v,  Rodgers, 
l>5  Mich.  225;  Granger  v.  Parlter,  142  Mass.  186;  Adams  v.  Thomson, 
18  Neb.  541. 

Independently  of  any  statute  upon  the  subject,  the  sureties  on 
an  appeal  bond,  if  the  appellant  or  plaintiff  in  error  had  the  ben- 
efit thereof  and  of  the  stay  contemplated  thereby,  are  estopped 
from  urging  any  irregularity  or  insufficiency  therein;  and  if  the 
undertaking  is  not  good  as  a  statutory  undertaking.  It  Is  always 
held  valid  and  enforceable  against  the  sureties  as  a  common-law 
obligation.  As  to  sureties  on  an  official  bond,  they  are  bound, 
whether  It  conforms  to  the  statute  or  not:  Tevis  v.  Randall,  6  Cal. 
033,  65  Am.  Dec.  547,  where  the  bond  was  joint,  instead  of  joint 
and  several;  Baker  v.  Bartol,  7  Cal.  551,  where  the  court  had  no 
power  to  exact  the  bond,  but  the  defendant  received  benefit  from  it; 
Gardner  v.  Donnelly,  86  Cal.  367,  where  the  conditions  of  an  under- 
taking to  release  an  attachment  were  more  onerous  than  the  law 
required;  Stephens  v.  Crawford,  1  Ga.  574;  44  Am.  Dec.  680;  Kin- 
cannon  V.  Carroll,  9  Yerg.  11;  30  Am.  Dec.  391;  Claasen  v.  Shaw, 
6  Watts,  468;  80  Am.  Dec.  338.  This  rule  has  frequently  been 
applied  to  undertakings  on  appeal;  and  the  rule  asserted  that  failure 
to  conform  to  conditions  intended  for  the  benefit  of  the  respondent 
does  not  release  the  sureties:  Dore  v.  Covey,  13  Cal.  502,  where 
It  was  urged  that  the  undertaking  did  not,  as  required  by  statute, 
show  the  residence  or  occupation  of  the  parties,  and  was'  not  in 
double  the  amount  of  the  judgment.  This  case  shows  that  the 
appellant  Is  the  only  person  that  can  raise  objections  to  the  under- 
taking: Hathaway  v.  Davis,  33  Cal.  169,  where  it  was  held  that 
the  fact  that  the  appeal  was  not  taken  In  time  could  not  be  urged 
If  the  judgment  was  affirmed;  Murdock  v.  Bi-ooks,  38  Cal.  596-601, 
where  sureties  claimed  release  because  they  did  not  justify  so  as 
to  stay  execution;  Van  Deusen  v.  Hay  ward,  17  Wend.  67;  Goodwin 
V.  Bunzl,  102  N.  Y.  224,  where  from  a  judgment  In  replevin  the 
undertaking  was  in  the  form  for  an  appeal  from  a  money  judg- 
ment, and  the  court  held  that  the  mere  forbearance  of  respondent 
entitled  him  to  prosecute  his  action  against  the  sureties;  Granger 
V.  Parker,  142  Mass.  186,  where  it  was  insisted  that  the  security 
on  appeal  should  have  been  by  recognizance  instead  of  by  bond; 
Pray  v.  Wasdell,  146  Mass.  324,  where  the  condition  of  the  bond 
was  not  that  required  by  statute;  Meserve  v.  Clark,  115  111.  580, 
where  both  defendants  were  required  to  give  a  bond,  and  only  one 
gave  It:  George  v.  Bischoff,  68  111.  236. 

It  Is  doubtless  true  that  a  respondent  or  appellee  who  has  not 
waived  the  right  to  object  to  a  bond  upon  a  writ  of  error  or  appeal 
may  Insist  that  it  does  not  comply  with  the  statute  and  that 
the  appeal  be  dismissed,  or  that  a  stay  of  execution  be  not 
granted,  where  the  appellant  has  not  given  the  bond  necessary 
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to  support  such  appeal  or  such  stay.  Where,  however,  the  respond- 
ent or  appellee  has  either  expressly  or  impliedly  accepted  or  acted 
upon  the  bond  given,  it  will  be  regarded  as  a  good  and  sufficient 
common-law  bond,  whether  it  conforms  to  the  statute  or  not.  The 
cases  which  we  have  cited  abundantly  establish  this.  To  make 
their  pertinency  more  clear  we  shall,  however,  take  the  liberty  of 
making  some  quotations  from  some  of  them.  Thus,  the  case  of 
Van  Deusen  v.  Hayward,  17  Wend.  67,  was  an  action  against  the 
sureties  upon  an  appeal  bond,  and  the  trial  court  held  that  they 
were  not  liable,  because  the  bond  was  not  conformable  to  the 
statute,  in  this,  that  its  condition  was  that  the  appellant  should, 
If  judgment  were  rendered  against  him,  pay  the  judgment  and 
costs,  or  surrender  his  body  in  execution.  It  was  said  that  the 
respondent  should  have  quashed  the  appeal,  or,  at  least,  have  taken 
out  an  execution  notwithstanding  the  giving  of  the  bond.  The 
supreme  court,  after  referring  to  certain  decisions  relied  upon  by 
the  sureties,  said:  "Within  the  principle  of  these  decisions  the  ap- 
peal of  Hayward  might  have  been  quashed  on  motion,  because  the 
bond  was  less  beneficial  to  the  plaintifL's  than  the  statute  required. 
But  the  plaintiffs  made  no  objection  to  the  sufficiency  of  the  bond. 
Uayward  has  had  the  full  benefit  of  his  appeal,  and  I  think -the 
defendants  should  not  now  be  allowed  to  object  that  their  own 
voluntary  obligation  was  less  onerous  than  it  should  have  been. 
I  will  not  say  that  this  opinion  can  be  reconciled  with  all  the  de- 
cisions that  have  been  made  in  relation  to  appeal  bonds,  nor  that 
all  the  cases  on  that  subject  are  entirely  consistent  with  each  other; 
but,  upon  general  principle,  I  think  the  defendants  should  not  be 
heard  to  make  that  objection."  In  a  much  later  case  in  the  same 
state,  that  of  Goodwin  v.  Bunzl,  102  N.  Y.  224,  which  was  also  an 
action  upon  an  appeal  bond,  the  sureties  sought  to  escape  liability 
on  the  ground  that  the  Judgment  appealed  from  was  a  judgment 
in  replevin  for  the  possession  of  personal  property,  while  the  under- 
taking on  appeal,  Instead  of  being  In  the  form  appropriate  to  stay 
an  execution  upon  that  class  of  judgments,  was  In  the  form  pre- 
scribed for  the  appeal  from  a  mere  moneyed  judgment.  The  sure- 
ties Insisted  that,  as  the  undertaking  which  was  in  fact  given 
by  them  did  not  entitle  the  appellant  to  a  stay  of  execution,  that 
there  was  no  consideration  for  their  obligation,  no  detriment  to 
the  respondent,  and  therefore  no  right  of  recovery  in  the  present 
action.  The  court  of  appeals,  in  aflirming  a  judgment  against  the 
Buretles,  eald  that  the  giving  of  the  undertaking  In  the  case  was 
an  Idle  ceremony  unless  Intended  to  secure  some  object,  that  the 
attorneys  on  both  sides  had  treated  it  as  appropriate  and  effectual, 
and  that  no  proceedings  had  been  taken  to  enforce  the  judgment 
after  the  termination  of  the  appeal.  The  court  said:  "The  trans- 
action was  In  legal  effect  a  forbearance  on  the  part  of  the  plaintiffs, 
at  the  request  of  the  defendants,  to  pursue  their  legal  remedy 
against  the  defendants  pending  the  appeal.  In  consideration  of  the 
undertaking.    The  undertaking  was  in  the  form  prescribed  by  seo 
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tlon  1327  of  the  code  for  undertakings  to  stay  execution  on  moneyed 
Judgments.    It  was  not  In  the  form  of  the  statutory  undertakings 
to  stay  proceedings  on  an  appeal  from  a  judgment  for  the  re- 
covery of  chattels.     But  the  undertaking  was  not  Illegal;  It  was 
not  taken  colore  officii,  and  It  is  founded  on  a  good  consideration. 
It  should  be  held,  we  think,  to  Inure  as  a  good  common-law  agree- 
ment enforceable  according  to  Its  terms.     This  conclusion  accords 
with  the  sense  of  justice,  and  Is  not  precluded  by  the  authorities." 
In  the  case  of  IIIU  v.  Burke,  62  N.  Y.  Ill,  sureties  upon  an  appeal 
bond  defended  an  action  brought  against  them,  on  the  ground  that 
there  was  no  proof  of  the  service  of  the  notice  of  appeal  or  of 
the   filing  of  it  with   the   clerk,   or  of  a   service  of   a  copy   of 
the  undertaking  on  the  plaintiff,  as  required  by  the  code,  and  that 
the  undertaking  was  of  no  effect  because  no  affidavit  was  made 
by  the  sureties  to  the  effect  that  they  were  worth  double  the  amount 
specified  In  the  undertaking,  as  required  by  statute,  and  that  If  the 
undertaking    was    effective,    for    any    purpose,   it    was    not    op- 
erative to  stay  an  execution,  and  that  the  parties  were,  therefore, 
liable  only  for  the  costs  of  an  appeal.    The  court  held,  as  to  the 
first  question,  that  the  affirmance  of  the  judgment  by  the  court 
of  appeals  conclusively  established  the  facts  necessary  to  the  per- 
fecting of  the  appeal  and  the  giving  of  the  appellate  court  juris- 
diction.   As  to  the  second  proposition,  the  court  held,  notwithstand- 
ing the  provision  of  the  code  declaring  that  an  undertaking  on 
appeal  shall  be  of  no  effect  unless  accompanied  by  the  affidavit 
of  the  sureties  that  they  are  worth  double  the  amount  named  there- 
in, "such  undertaking  is  not  necessarily  a  nullity  in  the  sense  that 
it  is  not  obligatory  simply  because  it  was  not  accompanied  with 
such  an  affidavit  of  justification  of  the  sureties  as  the  code  pre- 
scribes.   While,  therefore,  such  an  undertaking  might  not  operate 
as  a  stay  of  proceedings,  and  the  appeal  might  be  dismissed  for 
irregularity  upon  motion  of  the  respondent,  it  does  not  relieve  the 
sureties  from  the  liability  they  have  taken  upon  themselves.     It 
still  remains  an  obligation  for  them  to  perform  if  the  judgment 
is  affirmed.    The  object  of  the  provision  was,  no  doubt,  to  protect 
respondents  against   inefficient  sureties  upon  an  appeal,  and   the 
section  also  provides  for  an  exception  by  him  to  the  sufficiency 
of  the  sureties  and  their  subsequent  justification;  but  it  was  not 
intended,  I  think,  that  the  sureties  should  escape  because  there 
was  an  informality  in  the  justification  or  that  it  was  not  strictly  in 
accordance  with  the  code.    So  long  as  the  undertaking  was  in  due 
form,  in  accordance  with  the  statute,  and  the  appellant  received 
a  full  consideration  for  the  bond  by  a  stay  of  proceedings  on  the 
judgment  until  the  appeal  was  decided,  there  is  no  sufficient  reason 
why  the  sureties  should  be  exonerated."     In  employing  this  lan- 
guage, the  court  of  appeals  substantially  adopted  the  conclusions 
of  the  superior  court  of  the  city  of  New  York  announced  there  forty 
years  ago  in  the  case  of  Gibbons  v.  Burhard,  3  Bos.  635,  where  the 
objection  was  in  behalf  of  the  sureties  that  it  did  not  appear  that 
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they  had  Justified  as  required  by  statute,  that  the  execution  there- 
fore was  not  stayed,  and  that  there  was  no  suflacient  consideration 
for  the  undertaljing  on  appeal.  The  California  cases  on  this  sub- 
ject are  quite  as  conclusive  as  those  of  New  York.  At  a  com- 
paratively early  day,  the  supreme  court  of  California,  in  Dore  v. 
Covey,  13  Cal.  502,  quoted  and  adopted  the  opinion  from  17  Wen- 
dell, which  we  have  already  cited,  adding:  "The  respondent's  ar- 
gument that  the  undertaliing  shall  not  stay  execution  unless  made 
in  precise  conformity  with  the  statutory  rules  is  answered  by  the 
authorities  cited,  which  hold,  in  effect,  that  these  provisions  are 
intended  for  the  benefit  of  the  other  party,  and  that  he  may  waive 
them  just  as  If  the  statute  declared  that  no  judgment  should  be 
rendered  without  service  of  process,  but  the  defendant  might  waive 
the  process  or  the  service.  This  waiver  was  made  by  the  plaintiff 
below.  He  considered  the  appeal  as  regularly  made,  made  no  mo- 
tion to  dismiss.  Issued  no  execution,  and  suffered  the  undertali:ing 
to  have  the  full  effect  of  a  regularly  executed  instrument."  In 
the  case  of  Hathaway  v.  Davis,  33  Cal.  169,  sureties  on  an  appeal 
bond  sought  to  escape  liability  on  the  ground  that  no  appisal  had 
in  fact  been  taken.  The  court  answered:  "Nor  Is  the  point  that  the 
appeal  from  the  judgment  was  not  taken  within  the  time,  and 
that  for  that  reason  the  undertaking  of  the  sureties  was  without 
consideration,  available  to  the  defendants.  Concede  that  the  under- 
taking did  not  operate  to  legally  stay  proceedings  upon  the  judg- 
ment (a  point  which  we  do  not  decide),  yet  It  In  fact  had  that 
effect,  and  that  the  appellants  received  all  the  benefit  for  which 
their  sureties  contracted,  and  were  they  allowed  now  to  say  that 
their  undertaking  was  nudum  pactum,  gross  injustice  might  be  done 
to  the  plaintiff  because  he  did  not  choose  to  act  upon  a  doubtful 
right.  Moreover,  they  cannot  be  allowed  to  question  the  validity 
of  the  judgment  of  afllrmance  on  the  score  of  jurisdiction,  or  upon 
any  other  ground— It  is  conclusive  upon  them  upon  all  points  upon 
which  It  acts."  Murdock  v.  Brooks,  38  Cal.  596,  Is  another  of  the 
many  Illustrations  that  sureties  upon  an  appeal  bond,  after  securing 
to  the  appellant  the  advantages  of  an  appeal,  will,  upon  the  affirm- 
ance of  the  judgment,  interpose  objections  to  their  acts  and  seek 
to  escape  liability  upon  the  ground  that  the  respondent  might  have 
objected  to  the  undertaking  had  he  chosen  to  do  so.  In  this  case, 
It  was  insisted  that  the  sureties  had  not  Justified,  and  therefore 
that  there  was  no  stay  of  execution.  Judge  Sanderson,  In  his 
peculiarly  clear  and  forcible  language,  said:  "Wliother  the  under- 
taking was  accompanied  by  the  afl3davit  of  the  sureties  does  not  ap- 
pear upon  the  face  of  the  complaint,  but  it  docs  appear  from  the 
facts  there  stated  that  further  proceedings  were  never  taken  upon 
the  judgment,  and  that  Brooks  had  the  full  benefit  of  a  stay  pending 
bis  appeal.  Such  being  the  case,  can  he  or  his  sureties  be  heard 
to  say  that  the  undertaking  is  void  because  all  the  forms  of  the 
statute,  through  their  omission,  were  not  complied  with?  It  seems 
to  be  settled  that  the  failure  of  the  sureties  to  Justify,  If  such 
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Tvere  the  case,  constitutes  no  defense.  This  rule  Is  deduced  from 
the  proposition,  which  no  one  disputes,  that  a  party  may  waive 
a  compliance  with  statutory  conditions  which  are  merely  directory 
and  intended  solely  for  his  benefit  The  provisions  of  the  statute 
which  require  the  residence  and  occupation  of  the  sureties  to  be 
stated,  the  penalty  of  the  undertaking  to  be  double  the  amount  of 
the  judgment,  and  the  affidavit  of  the  sureties  that  they  are  worth 
the  amount  specified  in  the  undertaking  over  and  above  all  their 
just  debts  and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion, are  directory,  and  a  compliance  therewith  may  be  waived 
by  the  respondent  either  expressly  or  Impliedly  by  failing  to  take 
any  advantage  of  their  nonobservance  and  treating  and  accepting  the 
undertaking  as  sufficient" 
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RooKPORD  Wholesale  Grocery  Company  v.  Stan- 
dard Grocery  and  Meat  Company. 

[176  iLiiNOis,  89.] 

CORPORATIONS— PREFERENCES.— An  insolvent  corpora- 
tion can  prefer  Its  bona  fide  creditors  the  same  as  any  individual, 
but  It  cannot  prefer  a  creditor  who  is  also  a  director. 

corporations  —  INSOLVENCY  —  PREFERENCE  TO 
GUARANTEED  CREUlTOR.— The  directors  of  an  insolvent  cor- 
poration have  power  to  authorize  a  judgment  note  to  be  given  by 
the  corporation  to  take  up  a  note  guaranteed  by  its  directors  and 
given  for  money  borrowed  and  used  for  corporation  purposes  during 
its  solvency.  Fraud  cannot  be  predicated  on  such  transaction,  al- 
though the  holder  of  the  note  Is  thereby  given  a  preference  over 
other  corporate  creditors. 

A.  D.  Early,  for  the  appellant. 

Works  &  Hyer,  for  the  appellee. 

•*  PHILLIPS,  J.  The  question  of  law  raised  by  this  record 
•rises  from  this  state  of  facts:  A  corporation,  while  solvent  and 
a  going  concern,  borrowed  money  of  a  bank,  which  indebtedness 
was  guaranteed  by  the  directors.  Thereafter  it  became  indebted 
to  the  appellant.  By  authority  of  the  directors  a  judgment 
note  was  afterward  given  the  bank  in  lieu  of  the  original  note, 
on  which  judgment  was  at  once  taken  and  the  corporation  prop- 
erty sold.  Appellant  recovered  judgment  thereafter,  and.  on 
return  of  execution  nulla  bona,  filed  a  bill  against  said  directors 
seeking  to  hold  them  personally  liable  for  a  breach  of  trust,  set- 
ting up  the  foregoing  facts,  and  alleging  fraud  in  giving  ®* 
said  judgment  note  while  said  corporation  was  known  to  them 


206    RocKFORD  Grocery  Co.  v.  Standard  etc.  Co.     [Illinois, 

to  be  insolvent,  for  the  purpose  of  the  sale  of  said  property  un- 
der legal  process.  A  demurrer  thereto  was  sustained,  and  a  de- 
cree entered  dismissing  the  bill,  which  was  affirmed  by  the  ap- 
pellate court  on  the  authority  of  Blair  v.  Illinois  Steel  Co.,  159 
m.  350. 

The  corporation  being  insolvent  and  the  directors  being  guar- 
antors of  said  debt,  were  they  at  such  time  legally  authorized  to 
give  such  preference?  The  principle  is  firmly  established, 
that  in  the -absence  of  statutory  prohibition  an  insolvent  corpo- 
ration can  prefer  its  creditors  the  same  as  any  individual,  which 
preference,  of  course,  is  given  by  the  action  of  the  officers  of  the 
corporation:  Burch  v.  West,  134  111.  258;  Gottlieb  v.  Miller,  154 
III.  44.  The  law  is,  however,  that  an  insolvent  corporation  can- 
not prefer  a  creditor  who  at  the  nme  is  a  director  therein: 
Beach  V.  Miller,  130  111.  162.  Is  the  creditor  deprived  of  the 
legal  right  to  this  preference  by  reason  of  the  fact  that  such  debt 
of  the  corporation  is  guaranteed  by  one  or  all  of  the  directors? — 
for  if  the  directors,  in  such  case,  have  no  legal  right  to  give,  the 
creditor  has  no  legal  right  to  receive,  such  preference.  One 
proposition  is  necessarily  the  corollary  of  the  other,  for  the  ele- 
ment of  fraud  is  involved  in  such  preference,  if  illegal. 

]!i[ere  insolvency  does  not  dissolve  the  corporation  or  ordina- 
rily abridge  the  statutory  or  common-law  power  of  the  direc- 
tors. It  does,  however,  prohibit  them  from  giving  a  creditor 
director  a  preference.  In  such  case,  he,  as  an  individual,  alone 
received  the  benefit.  The  law  will  not  allow  him,  in  such  case, 
to  take  advantage  of  his  official  position,  as  it  would  not  be 
equitable  to  the  other  creditors.  That  equitable  principle 
should  not  apply  to  a  bona  fide  creditor  where  a  debt  is  created 
and  guaranteed  by  the  director  during  solvency.  Such  guar- 
anty, at  lea.«?t  at  such  time,  does  not  render  such  debt  fraudu- 
lent. No  law  has  been  violated,  and  no  reason  exists  why  such 
a  debt  should  be  tainted  with  even  the  suspicion  of  illegality. 
*^  His  relation  as  a  creditor  is  created  by  his  contract  with  the 
corporation,  and  not  with  the  guarantors.  He  is  just  as  clearly, 
by  law,  a  creditor  with  such  guaranty  as  without  it.  His  rights 
as  such  creditor  remain,  to  the  end,  unimpaired,  during  solvency 
and  through  insolvency. 

The  relation  which  the  directors  occupy  is  primarily  that  of 
trustees  of  the  stockholders:  Cook  on  Stock  and  Stockholders, 
sec.  648.  So  long  as  the  corporation  is  doing  business  there  is 
no  priority  between  the  directors  or  other  officers  and  its  cred- 
itors.    It  is  a  mere  equitable  principle  that  directors  shall  not 
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prefer  themselves  as  creditors:  Clark  on  Corporations,  608. 
When  the  corporation  becomes  insolvent,  then,  it  is  said,  in 
equity  the  officials  become  trustees  for  the  creditors;  but  the 
rule  of  law  is  fixed  that  after  insolvency  the  authority  to  give  a 
preference,  in  the  absence  of  statutory  prohibition,  is  as  com- 
plete and  absolute  as  that  of  an  individual,  for,  as  stated  in 
Fogg  V.  Blair,  133  U.  S.  534,  "the  doctrine  that  the  property 
of  the  corporation  is  a  trust  fund  only  means  that  the  property 
must  first  be  appropriated  to  the  payment  of  the  debts  of  the 
company  before  any  portion  of  it  can  be  distributed  to  the  stock- 
holders,*' and  before  any  of  it  can  be  distributed  to  the  directors, 
as  creditors,  by  way  of  preference.  This  court  has  not  enlarged 
upon  this  rule,  in  the  way  of  enforcing  such  trust  in  favor  of 
creditors,  by  holding,  as  some  courts  have,  that  a  relative  of  a 
corporate  official  who  is  a  creditor,  or  a  creditor  who  has  the 
guaranty  of  the  directors,  cannot  secure  such  preference:  Blair 
V.  Illinois  Steel  Co.,  159  111.  350.  In  fact,  many  courts  hold 
that  where  directors  are  guarantors  or  creditors  in  good  faith, 
they,  as  creditors,  are  entitled  to  a  preference:  See  Gould  v. 
Little  Eock  R.  R.  Co.,  62  Fed.  Rep.  680,  for  a  review  of  au- 
thorities. 

The  directors  were  not  the  creditors  of  the  corporation  and 
were  not  primarily  standing  in  that  relation  to  it.  The  creditor 
loaned  this  money  to  the  corporation  in  good  ®*  faith,  while 
solvent  and  a  going  concern,  and  the  money  so  obtained  was 
used  for  its  benefit.  On  no  principle  of  law  or  reason  can  such 
creditor  be  deprived  of  its  right  to  a  preference  merely  because 
the  directors  guaranteed  the  debt.  The  act  of  obtaining  such 
guaranty  on  the  part  of  the  creditor,  or  of  giving  it  on  the 
part  of  the  directors,  was  neither  illegal  nor  improper.  It  is 
not  uncommon  for  the  directors  to  be  compelled  to  lend  their 
personal  credit,  by  way  of  surety  or  guaranty,  in  order  to  secure 
means  to  carry  on  the  business.  If  this  is  done  during  solv- 
ency, for  the  benefit  of  the  corporation,  neither  the  right  of 
Buch  creditor  so  loaning  on  such  guaranty,  nor  the  power  of  the 
directors,  is  in  any  way  affected  or  abridged  as  to  a  preference 
of  such  a  debt. 

It  necessarily  follows  that  fraud  could  not  be  predicated  on 
the  act  of  the  directors  in  giving  this  judgment  note  to  the  bank, 
which  resulted  in  a  preference  to  it,  as  a  creditor,  in  the  distri- 
bution of  the  assets  of  said  corporation.  The  demurrer  was 
therefore  properly  sustained,  and  it  was  not  error  in  the  appel- 
late court  to  affirm  the  decree. 

The  judgment  la  affirmed. 
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CORPORATIONS-INSOLVENCY-PREFERENCB  OP  ORED- 
ITOKS.— The  mere  Insolvency  of  a  corporation  does  not  of  Itself 
transform  its  assets  into  a  trust  fund  for  the  equal  benefit  of  all 
his  creditors.  Where  a  corporation,  though  Insolvent,  has  control 
and  possession  of  its  property,  it  may,  in  the  absence  of  fraud  or 
statutory  restriction,  prefer  a  bona  fide  creditor  by  a  deed  of  trust 
on  its  property,  or  by  a  mortgage,  sale,  assignment,  or  otherwise; 
Note  to  Cook  V.  Moody,  (53  Am.  St.  Rep.  875.  See  Fowler  v.  Bell, 
90  Tex.  150;  59  Am.  St.  Rep.  788,  and  note.  Directors  and  officers 
of  insolvent  corporations  cannot  deal  with  them  in  such  a  manner 
as  to  secure  preferences  for  themselves  over  other  creditors:  See 
monographic  note  to  Buck  v.  Ross,  57  Am.  St  Bep.  78,  exhaustively 
discussing  this  topic. 


Swan  v.  Gilbert. 

[175  Illinois,  204.] 

PARTNERSHIP-SALE  OF  PARTNER'S  INTEREST  UN- 
DER EXECUTION.— A  partner's  Interest  In  firm  property  may  be 
sold  under  an  execution  against  him  individually,  but  the  pur- 
chaser acquires  such  interest  subject  to  the  rights  of  partner- 
ship creditors  and  the  other  partners,  and  he  may  be  compelled 
to  settle  with  the  other  partners  precisely  as  would  the  defendant 
in  the  execution  had  not  his  interest  been  sold. 

EXECUTIONS^RIGHT  OF  OFFICER  TO  FOLLOW  WRIT. 
—A  sheriff  who  holds  an  execution  Issued  against  one  partner  individ- 
ually is  justified  in  following  it,  although  the  judgment  creditor 
refers  him  to  the  files  in  the  case  showing  that  the  note  on  which 
the  judgment  was  entered  was  executed  in  the  firm  name,  and 
claims  that  such  execution  was  in  fact  for  firm  indebtedness. 

EXECUTIONS  AGAINST  PARTNERSHIPS  —  APPLICA- 
TION OF  PROCEEDS.— An  officer  having  executions  against  an 
Insolvent  partnership,  and  also  against  individual  members  of  the 
firm,  is  required  to  make  application  of  the  proceeds  of  firm  prop- 
erty to  the  payment  of  the  executions  against  the  firm,  even  though 
such  executions  are  junior  to  those  against  the  Individur.l  members 
of  the  firm. 

EXECUTIONS  AGAINST  PARTNERSHIP  —  SHERrFp 
.WHEN  NOT  LIABLE  FOR  FALSE  RETURN.— A  sheriff  who  holds 
for  collection  chattel  mortgages  upon  property  of  an  insolvent  part- 
nership, and  also  an  execution  against  a  partner  individually,  may 
apply  the  proceeds  of  the  firm  property  to  satisfy  the  mortgages, 
although  part  of  them  were  executed  after  he  received  the  exe- 
cution, without  being  liable  for  a  false  return  on  the  execution, 
when  nothing  remains  to  satisfy  it. 

Action  by  C.  F.  Swan  and  others  against  J.  H.  Gilbert,  sher- 
iff of  Cook  county,  for  a  false  return  upon  an  execution.  Judg- 
ment for  the  defendant,  and  the  plaintiffs  appealed. 

A.  B.  St.  John,  S.  A.  French,  and  D.  W.  C.  Merriam,  for  the 
appellants. 

Flower,  Smith  &  Musgrave,  for  the  appellee. 

**®  PHILLIPS,  J.  In  determining  the  rights  of  the  parties 
on  the  question  presented  in  this  record  we  shall  proceed  upon 
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the  theory,  not  disputed,  that  all  the  property  conveyed  by  the 
chattel  mortgages  and  sought  to  be  reached  by  the  executions 
was  partnership  property.  Further,  that  no  question  is  raised 
as  to  the  validity  of  the  chattel  mortgages  executed  before  the 
confession  of  judgment,  and  ^^^  under  which  mortgages  the 
deputy  sheriff,  as  agent  of  the  mortgagees,  was  in  possession  of 
the  two  stocks  of  goods  at  the  time  of  the  delivery  to  the  sheriff 
of  this  execution.  After  the  satisfaction  of  the  prior  three 
chattel  mortgages  there  remained  in  the  hands  of  the  deputy 
sheriff  two  thousand  two  hundred  and  forty  dollars.  The  only 
question  to  be  determined  is,  whether  this  should  have  been 
applied  on  the  execution  of  appellants  against  W.  A.  Cave,  then 
in  the  hands  of  the  sheriff,  or  should  have  been  applied,  as  it 
was,  upon  the  chattel  mortgages  of  J.  V.  Farwell  &  Co.,  exe- 
cuted by  the  insolvent  firm  after  appellants'  execution  was  de- 
livered to  the  sheriff. 

It  appears  the  firms  of  W.  A.  Cave  &  Co.  and  F.  G.  Mathison 
&  Co.  were  insolvent,  and  their  partnership  property  was  not 
sufficient  to  satisfy  partnership  indebtedness.  The  evidence  of 
one  of  the  members  of  the  firm  shows  this  fact,  and  the  appel- 
late court  has  so  found.  Appellants  object  to  such  fact  having, 
been  proved  in  the  manner  it  was,  but  we  see  no  reason  why  a^ 
member  of  a  mercantile  firm  may  not  testify  on  a  direct  ques- 
tion put  to  him  whether  or  not  his  firm  was  solvent  or  insolv- 
ent. After  the  payment  of  firm  indebtedness,  therefore,  noth- 
ing would  have  remained  in  this  instance  to  be  distributed  to 
the  two  partners,  and  therefore  they  had  no  interest,  individual- 
ly, in  the  firm  property  over  and  above  such  partnership  in- 
debtedness. It  is  true,  a  partner's  interest  in  firm  property  may 
be  sold  under  an  execution  agaiust  him  individually,  and  such, 
partnership  interest  will  pass  by  execution  to  the  purchaser;  but 
such  interest,  when  so  acquired  by  the  execution  creditor,  passes 
subject  to  the  rights  of  partnership  creditors  and  to  the  righta 
of  other  partners.  Such  purchaser  would  be  compelled  to  set- 
tle with  the  other  partners  precisely  as  would  the  defendant  in 
the  execution  had  not  his  interest  been  sold.  In  this  case  the 
sheriff  had  in  his  hands  two  thousand  two  hundred  and  forty 
dollars,  proceeds  arising  from  the  sale  of  firm  property,  and 
seventy-two  dollars  additional  of  firm  money.  He  had  in  his 
hands  two  executions  against  the  **®  members  of  this  firm  in- 
dividually, and  also  two  chattel  mortgages  given  by  them  as  a 
firm.  There  can  be  no  question  but  it  was  hia  duty  to  apply  the 
firm  money  on  the  firm  indebtedness. 

AM.  ttt.  BBF.,  Vol.  LXVU.-14 
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Appellants  insist  that  their  execution  against  W.  A.  Cave  was 
in  fact  for  firm  indebtedness,  and  that  they  referred  the  sheriff 
to  the  note  in  the  files  in  the  case  wherein  their  judgment  had 
been  rendered,  as  evidence  of  this  fact.  It  was  not  error,  how- 
ever, for  the  sheriff  to  be  governed  by  the  writ  delivered  to  him, 
which  was  against  W.  A.  Cave  alone.  The  partnership  being 
insolvent.  Cave's  individual  interest  was  worthless,  therefore 
there  was  nothing  of  value  to  levy  on,  and  the  plaintiffs  could 
not  have  been  injured  by  the  failure  to  levy. 

In  the  case  of  Chandler  v.  Lincoln,  62  111.  74,  it  was  said: 
"A  partner's  interest  in  the  firm  property  may  be  sold  under  an 
execution,  arid  that  interest,  whatever  it  may  be,  will  pass  by 
6uch  a  sale  to  the  purchaser.  But  he  takes  it  precisely  as  it  was 
held  by  the  defendant  in  the  execution.  If,  on  a  settlement  of 
the  partnership  affairs,  defendant  in  execution  is  entitled  to 
nothing,  the  purchaser  would  obtain  nothing  by  his  purchase. 
Such  a  purchaser  would  be  compelled  to  settle  with  the  other 
partner  precisely  as  would  the  defendant  in  execution  had  his 
interest  not  been  sold." 

In  Rainey  v.  Nance,  54  111,  29,  this  court  said:  "Where  the 
separate  property  of  either  partner  proves  insufficient  for 
the  payment  of  his  individual  debts,  and  there  is  a  surplus  of 
the  joint  property  after  the  payment  of  the  firm  debts,  such 
separate  creditors  may  resort  to  the  share  of  the  partner  thus 
indebted  to  them  in  such  surplus.  In  this  case,  then,  the  firm 
property  must  be  applied  in  the  discharge  of  the  firm  indebted- 
ness before  it  can  be  applied  to  pay  the  debts  of  the  individual 
members  of  the  firm." 

The  case  of  Eichard  v.  Allen,  117  Pa.  St.  199,  2  Am.  St.  Eep, 
652,  was  one  where  a  constable  levied  executions  against  the 
individual  ***  members  of  the  firm  upon  firm  property.  Be- 
fore the  sale  the  sheriff  levied  an  execution  upon  the  firm  prop- 
erty issued  on  a  judgment  against  the  firm.  It  was  held  the  sale 
under  the  constable's  writ  only  passed  the  interest  of  the  in- 
dividuals of  the  firm  and  the  sale  under  the  sheriff's  writ  passed 
the  firm  property,  and  the  vendees  under  the  constable's  sale 
would  only  be  entitled  to  relief  after  the  satisfaction  of  the  exe- 
cution levied  by  the  sheriff. 

In  Murfree  on  Sheriffs,  section  545,  it  is  said:  'It  sometimes 
happens  that  sheriffs  fall  into  error  in  the  execution  of  final 
process  against  an  individual  member  of  a  partnership.  The 
rule  is,  that  he  cannot  levy  upon  any  specific  article  of  partner- 
ship property  and  segregate  that  as  the  property  of  the  defend- 
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ant  pai-tner,  but  must  levy  upon  the  partner's  interest  in  the 
whole  stock.  The  only  interest  he  has  in  the  property  is  in  the 
surplus  after  the  partnership  debts  are  paid  and  the  accounts 
between  the  partners  have  been  adjusted." 

In  Bates  on  Partnership,  sections  1111,  1112,  it  is  said:  "The 
buyer  at  an  execution  sale  cannot  acquire  a  better  title  than  the 
debtor  partner  had,  and  therefore  does  not  acquire  an  absolute 
title  to  the  chattels  sold  nor  priority  over  partnership  creditors, 
but  his  title  is  subject  to  the  partnership  debts  and  equities  be- 
tween partners,  and  he  cannot  be  a  partner  by  reason  of  delectus 
personarum.  He  becomes  a  claimant,  in  common  with  the  co- 
partners, for  a  share  of  the  surplus.  It  follows,  that  in  case 
the  partnership  is  insolvent,  or  the  debtors'  and  copartners' 
equities  absorb  the  debtors'  share,  the  buyer  of  the  interest  gets 
nothing;  hence  the  sheriff  is  not  liable  if  he  allows  the  effects 
to  be  applied  to  the  payment  of  the  partnership  creditor,  nor 
even  if  he  release  the  levy  in  case  of  insolvency,  but  as  he  docs 
80  at  his  own  risk  it  is  a  very  unsafe  practice." 

In  Clements  v.  Jessup,  36  N.  J.  Eq.  569,  which  was  a  contro- 
versy between  Clements,  a  creditor  of  the  firm  holding  a  chat- 
tel mortgage  executed  by  both  parties  for  "*^  a  firm  debt,  and 
Jc«?up,  a  purchaser  at  a  sale  under  a  judgment  against  one  of 
the  individual  members  of  the  firm,  but  which  judgment  was 
prior  to  the  chattel  mortgage  in  point  of  time,  the  court  said: 
"The  interest  of  a  partner  in  partnership  property  is  only  his 
share  on  a  division  of  the  surplus  after  the  payment  of  partner- 
ship debts,  and  partnership  property  must  be  applied  first  to 
the  payment  of  firm  debts.  A  purchaser  directly  from  a  part- 
ner of  his  interest  in  the  firm  property  acquires  no  title  in 
partnership  property,  except  the  vendor's  share  in  the  surplus 
after  an  accounting  and  adjustment  of  the  partnership  affairs. 
A  sheriff  having  process  of  execution  or  attachment  against  one 
partner  may  seize  and  sell  the  latter's  interest  in  partnership 
property,  but  a  sale  under  such  process  will  convey  only  the 
interest  of  the  partner  in  partnershp  property  after  the  firm 
debts  are  paid  and  the  affairs  of  the  partnership  are  settled  up." 
And  as  it  appeared  in  that  case  that  in  the  end  the  property 
would  be  required  to  pay  the  debts  of  the  firm,  the  creditor  of 
the  individual  member,  although  prior  in  point  of  time,  was 
held  to  take  nothing. 

Commercial  Bank  v.  Wilkins,  9  Me.  28,  was  an  action  of  case 
•gainst  the  sheriff  for  default  in  releasing  certain  personal  prop- 
erty attached  by  him  under  an  execution  in  favor  of  the  plain- 
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tiff.  It  was  held  that  the  mere  insolvency  of  a  copartnership 
is  sufficient  to  defeat  an  attachment  made  by  a  creditor  of  one 
member  of  the  firm,  although  the  partnership  creditors  have 
commenced  no  action  for  the  recovery  of  their  debts;  that  where 
an  officer  had  attached  partnership  effects  in  a  suit  against  one 
of  the  partners,  and  afterward,  with  the  consent  of  the  firm, 
suffered  the  effects  to  be  applied  to  pay  a  partnership  debt  due 
to  a  stranger,  he  was  not  responsible  to  the  first  attaching  cred- 
itor in  an  action  for  not  having  seized  the  goods  on  execution. 

From  a  review  of  the  foregoing  decisions  it  seems  to  have 
been  considered  a  circumstance  of  no  importance  **^  whether 
the  creditors  of  the  firm,  where  it  was  insolvent,  had  recovered 
judgment  and  were  enforcing  the  collection  of  their  demands 
or  had  ever  commenced  actions  for  the  purpose,  or  if  they  had, 
in  what  stage  these  actions  were  at  the  time  of  the  decisions, 
and  in  several  of  them  the  claim  of  a  creditor  of  one  or  more 
indvidual  members  of  the  firm  was  resisted  and  disallowed  be- 
cause it  did  not  appear  whether  the  firm  was  solvent  or  not. 

In  the  case  of  Lyndon  v.  Gorham,  1  Gall.  367,  it  was  said: 
"If,  upon  the  whole,  it  appears  that  the  judgment  debtor  had 
only  a  nominal  interest,  I  don't  think  that  a  greater  interest  can 
be  conveyed  under  an  execution,  and,  if  the  partnership  be  in- 
solvent, that  any  interest  can  be  conveyed.'* 

In  Eice  v.  Austin,  17  Mass.  197,  it  appeared  that  the  defend- 
ant, as  sheriff,  had  attached  certain  timber  which  he  contended 
was  the  property  of  one  Lindsay,  and  not  of  the  plaintiff,  but 
if  not  wholly  Lindsay's,  still  he  contended  that  it  belonged  to 
the  plaintiff  and  Lindsay,  as  copartners.  The  court  said:  "It 
does  not  follow,  necessarily,  that  a  creditor  of  Lindsay  might 
lawfully  take  partnership  property.  That  must  depend  upon 
the  solvency  of  the  company,  and  upon  the  question  whether 
any  surplus  remained  for  the  separate  partners  after  the  pay- 
ment of  his  debts  to  the  company  and  the  debts  of  the  company 
to  the  world." 

The  case  of  Wilson  v.  Strobach,  59  Ala.  488,  was  a  motion 
against  the  sheriff  for  judgment  for  failure  to  make  certain 
money  on  an  execution  in  his  hands.  The  execution  was  against 
one  member  of  the  firm,  and  the  complaint  was  made  tha,t  the 
fiirm  property  was  not  levied  on.  The  court  said:  "The  interest 
of  a  partner  may  be  sold  to  pay  his  individual  indebtedness.  It  is 
well  established  in  this  state  that  the  separate  creditor  of  one 
partner  may  take,  on  execution,  that  partner's  interest  in  the 
tangible  property  of  the  partnership,  but  the  purchaser  at  the 
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sheriff's  Bale  cannot  take  into  his  exclusive  **'*  possession  the 
property  which  still  remains  subject  to  the  debts  of  the  partner- 
ship. The  levy  upon  a  partner's  interest  in  an  insolvent  partner- 
ship may  be  released.  A  sheriff  who  has  levied  on  the  interest  of 
one  partner  on  a  suit  of  his  separate  or  individual  creditor  may 
release  the  levy  when  the  partnership  is  insolvent  and  the  sale  of 
the  partner's  interest  would  have  been  unproductive  of  any- 
thing to  satisfy  the  execution.  On  motion  against  the  sheriff 
he  may  prove  the  insolvency  of  the  partnership.  On  a  motion 
against  the  sheriff  for  his  failure  to  collect  the  money  due  on 
the  judgment,  it  is  competent  for  him  to  prove  the  insolvency 
of  the  partnership." 

From  these  authorites,  and  on  principle,  it  appears  that  an 
officer  having  executions  against  an  insolvent  partnership,  and 
also  against  individual  members  of  the  firm,  is  required  to  make 
application  of  the  proceeds  of  firm  property  to  the  payment  of 
the  executions  against  the  firm,  even  though  such  executions  are 
junior  to  those  against  the  individual  members  of  the  firm. 
The  officer,  acting  as  agent  of  a  mortgagee  having  a  chattel 
mortgage  for  collection  against  a  firm,  may,  when  an  execution 
against  an  individual  member  of  the  firm  comes  to  his  hands, 
apply  the  same  principle  without  being  liable  for  a  false"  return. 
It  is  apparent,  therefore,  that  Cave,  the  defendant  in  the  execu- 
tion, had  no  property  subject  to  the  lien  of  this  execution,  for 
the  only  interest  an  individual  has  in  firm  property  is  the  sur- 
plus after  the  partnership  debts  are  paid  and  the  accounts  be- 
tween the  partners  have  been  adjusted. ' 

The  propositions  of  law  asked  by  appellants  and  refused  by 
the  court,  involving  the  questions  of  law  discussed  in  this  opin- 
ion, were  properly  refused  by  the  trial  court. 

The  judgment  of  the  appellate  court  for  the  first  district  is 
affirmed. 


PARTNERSHIP— BXECUTTON  AGAINST  INTEREST  OF  ONE 
PARTNER— TITLE  PASSING  BY  SALE.— There  is  a  conflict  of  au- 
thority as  to  whether,  when  partnership  property  Is  seized  upon 
the  lery  of  a  writ  against  an  Individual  partner,  there  should  be 
«  levy  upon  speciflc  chattels.  But  whatsoever  be  the  mode  of  levy 
and  sale  authorized  by  the  statutes  or  decisions  of  the  state  in  which 
It  talies  place,  there  can  be  no  doubt  that  the  Interest  subject  to 
the  writ  Is,  at  least  In  equity,  In  no  respect  any  greater  than  that 
beld  by  the  defendant,  that  It  is  subject  to  the  paramount  claims 
against  the  partnership,  and  Is  In  fact,  nothing  beyond  the  right 
to  demand  an  accounting,  and  to  share  In  the  surplus  that  may 
remain  after  all  the  partnership  obligations  have  been  discharged: 
Bee  monographic  note  to  Russell  v.  Cole,  57  Am.  St.  Rep.  440,  441. 

PARTNERSHIl'- PRIORITY  OF  WRITS  AGAINST.— The  levy 
Of  a  writ  against  a  partner  upon  his  interest  In  its  personal  prop- 
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erty  cannot  prejudice  the  creditors  of  the  firm.  The  property  still  re- 
mains answerable  for  the  partnership  debts,  and  a  writ  of  attach- 
ment or  execution  for  a  partnership  debt  talces  precedence  over  any 
previous  levies  or  sales  under  writs  against  one  member  of  the 
partnership  only;  and  a  purchaser  under  the  former  writ  acquires 
title  paramount  to  that  of  the  purchaser  of  the  latter  writ,  irre- 
spective of  the  dates  of  the  respective  levies  and  sak's:  See  mono- 
graphic note  to  Russell  v.  Cole,  57  Am.  St.  Rep.  443;  extended  note 
to  Morrison  v.  Blodgett,  29  Am.  Dec.  663,  664. 


Dallemand  v,  Saalfeldt, 

[175  Illinois,  sia] 

MASTER  AND  SERVANT— NEGLIGENCE  OF  ELEVATOR 
PROPRIETOR.— The  fact  that  the  owner  of  an  open  elevator  who 
operates,  or  allows  it  to  be  operated,  with  the  doors  leading  into 
it  open,  with  a  bar  across  them,  and  the  horizontal  edge  of  the 
partition  projecting  downward  from  above,  so  as  to  make  it  unsafe 
to  one  on  the  ascending  elevator  and  necessarily  standing  near  the 
opening  to  work  the  cable,  when  taken  in  connection  with  the  fact 
that  such  elevator  is  thus  maintained  in  violation  of  a  city  ordi- 
nance, is  suflficient  to  establish  the  negligence  of  the  owner  of  the 
elevator  toward  an  employs  who  is  killed  by  falling  into  the  shaft 
while  operating  the  elevator. 

NEGLIGENCE— CONTRIBUTORY  —  EVIDETS'CE— A  find- 
ing that  an  employ6,  killed  by  falling  down  an  elevator  shaft,  was 
at  the  time  exercising  due  care  for  his  safety,  is  justified  by  evi- 
dence that  he  was  an  Intelligent,  sober,  and  careful  man,  when 
there  was  no  eye-witnesses  to  the  accident  and  no  couutervailinj; 
evidence. 

MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS.-If  it 
is  no  part  of  the  duty  of  an  employe  to  take  goods  up  and  down  on 
an  elevator,  the  dangers  attending  that  work  are  not  incident Jii  ii> 
his  employment,  nor  assumed  by  liim  Ijy  virtue  of  his  contract  of 
service  although  he  understands  how  to  run  such  elevator  and  has 
nsed  It  a  number  of  limes. 

MASTER  AND  SERVANT  — ASSUMPTION  OF  RISK — 
QUESTION  OF  FACT.— The  question  whether  one  employed  to 
do  a  certain  kind  of  work,  and  who  was  killed  while  doing  another 
kind,  was  a  mere  volunteer,  or  was  acting  under  the  order  of  one 
having  authority  to  direct  liliu,  is  for  the  jury  to  determine,  where 
a  foreman  gave  such  order  to  a  group  of  men  of  which  the  de- 
ceased was  one  without  specifying  which  was  to  act;  and  the  de- 
ceased had  done  such  work  before  and  had  not  been  forbidden  to  do 
It 

MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS.— If 
an  employe  performs  a  particular  service  outside  the  scope  of  his 
employment  by  order  of  liis  master,  given  through  a  foreman,  the 
risk  of  injury  while  thus  employed  is  not  necessarily  assumed  by 
him  by  virtue  of  his  employment,  and  though  he  has  knowledge  of 
the  dangers  of  such  service,  he  is  not  bound  to  disobey  on  pain 
of  assuming  the  risk,  Init  may  perform  the  service  anu  liold  tlie 
master  liable,  unless  the  danger  is  such  that  an  ordinarily  pru- 
dent man  would  not  encounter  it.  This  rnl(^  applies  to  a  servant 
using  an  elevator  witli  knowledge  of  Its  unsafe  condition. 

M.  Kavanagh  and  C.  L.  Brown,  for  the  appellants. 

Moses,  Eosenthal  &  Kennedy,  for  the  appellee. 
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***  CARTEE,  C.  J.  The  only  error  insisted  upon  by  appel- 
lants is,  that  the  trial  court  erred  in  refusing  to  give  to  the  jui-y 
the  instruction  asked  by  them,  at  the  close  of  the  evidence,  to 
find  the  defendants  not  guilty.  We  are  therefore  called  ^^^ 
upon  to  decide  whether  or  not  the  evidence,  taken  as  true  and 
in  its  most  favorable  bearing  in  support  of  plaintiff's  cause  of 
action,  with  all  proper  inferences  which  might  be  justifiably 
drawn  from  it,  was  so  insufficient  to  support  the  judgment  that 
it  should  for  that  reason  be  set  aside.  Whether  or  not  the  ver- 
dict should  have  been  set  aside  as  being  against  the  weight  of 
the  evidence  is,  of  course,  a  question  of  fact  which  has  been 
finally  settled.    We  have  to  do  only  with  the  question  of  law. 

It  is  not  contended  that  appellants  were  not  in  default  in 
failing  to  comply  with  the  ordinances  of  the  city  respecting 
elevators,  but  the  first  contention  is,  that  such  default  was  not 
the  proximate  cause  of  the  injury — that  no  causal  connection 
is  shown  between  such  default  and  the  accident  to  the  deceased. 
It  is  plain  from  the  evidence  that  had  the  ordinance  been  com- 
plied with  and  the  doors  to  the  openings  been  kept  closed  the 
accident  could  not  have  happened.  There  was  no  opening  be- 
tween the  platform  of  the  elevator  and  the  walls  of  the  elevator 
shaft  through  which  Saalfeldt  could  have  fallen,  and  it  is  clear 
from  the  evidence  that  he  must  have  fallen  into  the  shaft  from 
the  open  space  at  the  doors  after  the  elevator  passed  up,  and, 
taking  the  evidence  as  true,  this  could  have  happened  only  at 
the  fourth  floor,  and  as  Casey,  who  had  charge  of  the  work  on 
the  third  floor,  testified  that  it  was  only  about  a  half  a  minute 
after  the  elevator  started  up  from  the  third  floor  that  he  saw 
the  deceased  falling  down  the  shaft  beneath  the  elevator,  we 
cannot  say,  as  a  matter  of  law,  that  it  was  an  unjustifiable  in- 
ference for  the  jury  to  draw  that  Saalfeldt  was  in  some  manner 
caused  to  fall  from  the  elevator  into  the  open  space  at  the  open 
doors  of  the  fourth  floor  and  from  thence  into  the  shaft  be- 
neath. As  we  understand  the  evidence,  the  platform  of  the 
elevator  was  supported  by  a  framework  of  bars,  but  was  not 
inclosed,  and  its  entire  front  was  open  and  of  the  same  width 
as  the  doors — six  feet.  There  was  a  wooden  bar  across  the 
open  doors  at  the  fourth  floor,  three  ^*'*  feet  and  a  half  from 
the  floor.  These  were  double  doors,  eight  feet  and  three  inclies 
high,  and  swung  on  hinges  opening  into  the  room.  At  the  top, 
when  closed,  they  fitted  against  or  into  the  lower  edge  of  the 
wooden  partition  or  lining  of  the  elevator  shaft  that  extended 
up  to  the  next  opening.    The   operating   cable  was  one  foot 
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from  the  opening.  "We  are  of  the  opinion  that  it  would  not  have 
been,  in  the  eye  of  the  law,  an  unreasonable  conclusion  for  the 
jury  to  reach,  from  the  evidence,  that  the  combination  of  these 
open  doors,  with  the  bar  across  them  and  the  horizontal  edge 
of  the  partition  projecting  downward  from  above,  were  unsafe 
to  one  on  the  ascending  elevator  and  necessarily  standing  near 
the  opening  to  work  the  cable,  and  when  this  condition  of  things 
connected  with  the  elevator  was  maintained  by  the  appellants 
in  violation  of  the  city  ordinances  their  negligence  was  suffi- 
ciently established.  It  seems  not  at  all  unreasonable  that  the 
jury  should  have  found,  not  only  that  the  defendants  below 
were  guilty  of  negligence,  but  that  such  negligence  was  the 
proximate  cause  of  the  injury.  Both  were  questions  of  fact, 
and  it  would  have  been  error  had  the  court  given  an  instruction 
to  the  contrary. 

The  evidence  shows  that  Saalfeldt  was  an  intelligent,  sober, 
and  careful  youth,  and  from  this  evidence  and  the  circumstances 
before  them,  and  as  there  was  no  eye-witness  to  the  accident 
and  no  countervailing  evidence,  the  jury  were  authorized  to  find 
that  he  was,  at  the  time  of  the  injury,  using  due  care  for  his 
own  safety:  Illinois  Cent.  R.  R.  Co.  v.  Nowicki,  148  111.  29. 
And  as  the  record  is  made  up,  we  must  assume,  if  such  an  as- 
sumption were  at  all  necessary,  that  the  court  below  instructed 
the  jury  that  the  plaintiff  could  not  recover  unless  they  believed, 
from  the  evidence,  that  at  the  time  of  the  accident  he  was 
observing  due  care,  for  the  record  shows  that  after  the  court 
refused  the  instruction  to  find  defendants  not  guilty,  other  in- 
structions were  asked  and  given  on  behalf  of  each  party,  but 
they  are  not  in  the  record. 

^^^  So  far  we  have  a  case  where  there  is  such  evidence  tend- 
ing to  prove  that  the  injury  complained  of  was  caused  by  the 
neglect  and  default  of  the  appellants,  and  while  appellee's  in- 
testate was  observing  due  care  for  his  own  safety,  that  the  jury 
could,  without  acting  unreasonably  in  the  eye  of  the  law,  so 
find,  thus  making  these  questions  of  fact  and  not  of  law.  A  more 
serious  question  is  presented  by  the  objection  urged  that  Saal- 
feldt, as  the  servant  of  appellants,  assumed  the  risk  as  one  in- 
cident to  his  employment.  The  general  rule  of  law  on  this 
subject  is  too  well  settled  and  understood  to  require  comment 
or  citation  of  authority,  but  whether  a  given  case  comes  within 
the  rule  is  not  always  easy  to  determine.  As  a  question  of  fact, 
it  has,  by  the  judgment  of  affirmance  of  the  appellate  court, 
been  finally  determined  in  this  case  that  the  risk  was  not  in- 
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cident  to  the  duties  which,  by  his  employment,  Saalfeldt  under- 
took to  discharge,  or  else  that  the  facts  were  such  as  to  bring 
it  within  an  exception  to  the  general  rule,  and  we  are  concerned 
only  with  the  legal  question,  whether  or  not  there  was  any  evi- 
dence on  which  such  finding  could  reasonably  be  based.  The 
witness  Keating,  who  testified  that  he  was  the  superintendent 
of  appellants'  whole  business  outside  of  the  office,  further  testi- 
fied that  Saalfeldt  was  employed  to  wash  bottles  in  the  base- 
ment, that  he  had  no  other  duties,  and  that  he  had  noth- 
ing to  carry  upstairs  or  downstairs  as  a  part  of  his  duties. 
Cavanaugh  also  testified  that  that  was  no  part  of  his  duties. 
There  was  no  one  employed  for  the  special  purpose  of  running 
the  elevator,  but  there  was  evidence  that  Saalfeldt  had  run  it 
a  number  of  times,  and  appeared  to  understand  how  to  run  it. 
The  jury  were  warranted  in  finding,  from  the  evidence,  that  it 
was  no  part  of  the  duty  of  Saalfeldt  to  take  cases  of  bottles  up 
or  down  on  the  elevator,  and  that  therefore  the  dangers  attend- 
ing that  work  were  not  incident  to  his  employment  nor  as- 
sumed by  him  by  virtue  of  his  contract  of  service  with  his  em- 
ployers. 

^^"^  But  it  is  said  that  Saalfeldt  volunteered  to  take  the  bot- 
tles up  on  the  elevator  without  any  order  to  do  so  by  anyone 
having  authority  so  to  direct,  and  that  in  so  doing  he  volun- 
tarily assumed  the  risk  also.  "We  agree  with  the  appellate  court 
that  it  was  a  question  of  fact  for  the  jury  whether  or  not  Saal- 
feldt acted  voluntarily  in  taking  the  bottles  up  on  the  ele- 
vator, or  in  good  faith  upon  the  order  of  Cavanaugh.  Cav- 
anaugh had  charge  over  the  men  in  that  department  and  gave 
the  order  to  take  up  the  bottles.  Saalfeldt  had  done  such  work 
before,  and  had  not  been  forbidden  to  do  it.  Cavanaugh,  the 
foreman,  did  not  specify  which  of  the  three  men  should  obey 
him,  and  clearly  the  jury  may  have  found  that  the  order  was 
addressed  to  the  three  men,  to  be  obeyed  by  any  one  of  them. 
Whether  Saalfeldt  properly  acted  in  obedience  to  such  order  or 
not  was  clearly  a  question  of  fact  for  the  jury,  and  not  of  law 
for  the  court. 

It  is,  however,  further  contended  that  whether  the  risk  was 
incident  to  his  contract  of  employment  and  therefore  one  as- 
sumed by  him,  or  whether  it  was  incident  to  the  special  service 
which  he  undertook  to  perform  in  obedience  to  orders,  the 
judgment  is  erroneous,  because,  it  is  said,  he  had  knowledge 
of  the  condition  of  the  elevator  and  its  unsafe  surroundings, 
and,  having  undertaken  to  perform  it  with  such  knowledge,  be 
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could  not  hold  his  employers,  the  appellants,  liable.  He  had 
been  engaged  in  his  work  for  appellants  from  five  to  seven 
weeks.  The  evidence  does  not  show  that  they  ever  gave  him 
any  instructions  regarding  the  use  of  the  elevator  or  any  infor- 
mation respecting  the  dangers  to  be  guarded  against  in  using  it, 
and,  in  view  of  the  facts  and  his  inexperience  and  youth,  it 
cannot  be  said,  as  a  matter  of  law,  that  there  was  no  evidence 
upon  which  a  finding  could  be  based  that  he  did  not  have 
knowledge  of  the  danger  or  that  the  danger  was  not  apparent. 
Whether  or  not  the  danger  was  apparent,  or  he  had  knowledge 
of  it,  were  questions  of  fact.  Besides,  the  burden  of  showing 
such  knowledge  was  ^*®  on  the  defendants  below:  14  Am.  & 
Eng.  Ency.  of  Law,  844.  Again,  if  the  fact  was — and  in  sup- 
port of  the  judgment,  there  being  evidence  to  the  point,  we  will 
assume  the  jury  so  found — that  Saalfeldt  performed  this  par- 
ticular service  by  order  of  his  employers,  given  through  the  fore- 
man, and  that  it  was  outside  the  scope  of  his  employment,  then 
the  risk  would  be  one  which  he  did  not,  by  virtue  of  such  em- 
ployment, necessarily  assume:  2  Bailey  on  Master  and  Servant^ 
sec.  3476,  3502;  14  Am.  &  Eng.  Ency.  of  Law,  856,  857;  Lin- 
derberg  v.  Crescent  Min.  Co.,  9  Utah,  163;  Pittsburgh  etc.  Ky. 
Co.  V.  Adams,  105  Ind.  151;  and  in  such  case,  although  he  had 
knowledge  of  the  dangers  attending  the  use  of  the  -elevator  in 
its  unsafe  environment,  he  was  not  bound  to  disobey  on  pain  of 
assuming  the  risk,  but  might  perform  the  service  and  hold  his 
employers  liable,  unless  the  danger  was  such  that  an  ordinarily 
prudent  man  would  not  encounter  it:  Ibid.;  Illinois  Steel  Co. 
V.  Schymanowski,  162  111.  447. 

However  weak  the  plaintiff's  case  may  have  been  upon  the 
evidence,  we  are  unable  to  find,  as  matter  of  law,  that  any  fact 
necessary  to  a  recovery  has  been  found  without  evidence  to 
support  the  finding. 

The  judgment  must  be  afiirmed. 


MASTER  AND  SERVANT— I N.TURY  BY  DEFECTIVE  MA- 
CHINERY—ASSUMPTION OF  RISKS— ELEVATORS.— A  masters 
duty  to  his  servant  requires  the  exercise  of  reasonable  care  In  fur- 
nishing suitat^e  machinery  and  appliances  for  carrying  on  the  busi- 
ness In  which  the  servant  is  employed,  and  in  keeping  such  machin- 
ery and  appliances  in  repair,  including  the  duty  of  making  insppc- 
tion  and  test  at  proper  intervals:  Nord  Deutscher  etc.  Co.  v.  In- 
gebregsten,  57  N.  J.  L.  400;  51  Am.  St.  Rep.  604,  and  note;  McMahon 
V.  Ida  Min.  Co.,  95  Wis.  308;  60  Am.  St.  Rep.  117,  and  note.  A 
servant  is  bound  to  know,  and  assumes  the  risk  of,  all  defects  in 
appliances  about  which  he  is  employed  that  are  open  to  observation, 
or  can  be  ascertained  by  the  ordinary  exercise  of  the  senses:  Note 
t6  LiOUiSTllle  etc.  R.  B.  Co.  v.  Stutts,  53  Am.  St.  Bep.  132;  but  as 
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to  the  condition  of  the  appliances  otherwise,  he  has  the  right  to 
assume  that  those  furnished  him  are  safe:  Note  to  Nord  Deuts'^ber 
etc.  Co.  V.  Ingebregsten,  51  Am.  St.  Rep.  608.  Owners  of  elevators 
must  keep  pace  with  science,  art,  and  modern  improvement  in  sup- 
plying safe  vehicles,  machinery,  and  appliances  for  their  use: 
Treadwell  v.  Whittier,  80  Cal.  575;  13  Am.  St.  Hep.  175;  and  malie 
them  safe  for  all  pereons  who  have  have  a  right  to  use  them,  or 
who  use  them  with  the  owner's  knowledge  or  consent:  People's 
Bank  v.  Morgolofski,  75  Md.  432;  32  Am.  St.  Rep.  403.  There  is  a 
distinction  between  the  degrees  of  care  required  of  elevator  own- 
ers toward  passengers  therein,  and  toward  employes  using  them: 
McDonough  v.  Lanpher,  56  Minn.  501;  43  Am.  St.  Rep.  641.  See 
O'Brien  v.  Western  Steel  Co.,  100  Mo.  182;  18  Am.  St.  Rep.  536. 

MASTER  AND  SERVANT-CONTRIBUTORY  NEGLIGENCE 
OP  SERVANT  INJURED.— A  servant  of  mature  age  and  Intelligence, 
being  required  by  the  master  to  perform  duties  not  embraced  in 
I  lie  original  hiring,  and  more  dangerous,  and  undertaking  the  same 
firough  fear  of  losing  his  place,  but  knowing  the  increased  risk, 
has  no  remedy  against  the  master  if  he  is  injured  by  reason  of  his 
ignorance  or  inexperience:  Leary  v.  Boston  etc.  R.  R.  Co.,  139  Mass. 
580;  52  Am.  Rep.  733,  and  note.  Compare  Steohens  v.  Hannibal  etc 
R.  R.  Co.,  96  Mo.  207;  9  Am.  St.  Rep.  336;  Shortel  V.  SU  Joseph, 
1(M  Mo.  114;  24  Am.  St.  Rep.  317,  and  extended  note. 


Estate  op  Grossman. 

[175  ILLINOM,  426.] 

WILLS— NUNCUPATIVE— EVIDENCE  ESSENTIAL  TO  ES- 
TABLISH.—To  establish  a  nuncupative  will  it  is  imperative  that 
two  or  more  credible  witnesses,  who  were  present  at  the  speaking 
and  publishing  of  a  will,  must  declare  on  oath  that  they  were  pres- 
ent and  heard  the  testator  pronounce  the  words,  and  that  he  at 
the  same  time  desired  the  persons  present,  or  some  of  them,  to  bear 
witness  that  such  was  his  will,  or  words  to  that  effect.  Under  the 
statute,  the  desire  of  the  testator  must  be  clearly  manifested  In 
Bome  way  that  the  witnesses  bear  witness  to  the  will. 

WILT/S— NUNCUPATIVE— EVIDENCE  INSUFFICIENT  TO 
EJSTABIilSH.— A  writing  prepared  from  the  testator's  dictation 
while  ill  is  not  a  nuncupative  will  though  the  words  were  spoken 
In  the  presence  of  credible  witnesses,  if  the  testator  did  not  mani- 
fest any  wish  or  desire  that  they  act  as  witnesses  to  the  words 
as  his  will,  and  such  writing  was  to  be  prepared  and  submitted  to 
the  testator  on  the  following  day,  before  which  time  he  dled- 

APPELLATE  PRACTICE— JUDGMENTS.— The  only  ques- 
tion on  appeal  is  whether  the  Judgment  of  the  lower  court  was  cor- 
rect or  not,  regardless  of  the  reasons  that  may  have  been  given  for 
that  Judgment. 

Flower,  Smith  &  Musgrave,  for  the  appellant. 

Wilson,  Moore  &  Mcllvaine,  A.  D.  Weiner,  and  A.  Hirschl, 
for  the  appellees. 

***  CKAIG,  J.  This  was  a  petition  by  Emma  Bricher  in 
the  probate  court  of  Cook  county,  prayinp^  that  a  certain  docu- 
ment purporting  to  be  the  nuncupative  will  of  Louis  Grossman 
be  admitted  to  probate.     The  court  heard  the  testimony  in  sup- 
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port  of  the  alleged  will,  and  denied  the  application.  An  ap- 
peal was  taken  to  the  circuit  court,  where  it  was  stipulated  that 
a  hearing  might  be  had  on  the  evidence  heard  in  the  probate 
court.  After  the  evidence  was  read,  the  court  instructed  the 
Jury  to  find  that  the  alleged  nuncupative  will  of  Louis  Gross- 
man is  not  and  was  not  the  nuncupative  will  of  the  said  Louis 
Grossman,  and  the  jury  returned  a  verdict  in  conformity  to  the 
instruction.  An  appeal  was  then  taken  to  the  appellate  court, 
where  the  judgment  of  the  circuit  court  was  affirmed. 
427  »pjjg  proposed  will  offered  in  evidence  is  as  follows: 
^'Be  it  remembered,  that  heretofore,  on  or  about  the  11th 
day  of  June,  A.  D.  1894,  the  undersigned,  Frederick  Grossman, 
of  5623  Dearborn  street,  Chicago,  Dr.  A.  M.  Harvey  of  St. 
Elizabeth  Hospital,  corner  of  Davis  and  LeMoyne  streets,  Chi- 
cago, Hlinois,  and  William  E.  Burcky,  of  6641  South  Halsted 
street,  Chicago,  Illinois,  were  present  at  said  St.  Elizabeth's  Hos- 
pital at  the  bedside  of  Louis  Grossman,  since  deceased,  a 
brother  of  the  said  Frederick  Grossman.  A  consultation  of 
physicians  had  just  been  held,  and  it  had  been  decided  that  an 
operation  should  be  performed  upon  the  said  Louis  Grossman 
as  the  only  chance  of  saving  his  life.  After  the  consultation 
the  undersigned,  together  with  Frederick  A.  Grossman,  were 
left  alone  with  said  deceased.  Thereupon  the  undersigned, 
Frederick  Grossman,  stated  to  said  deceased  that  an  operation 
was  the  only  means  of  saving  his  life,  and  that  the  time  for  the 
operation  had  been  fixed  for  three  o'clock  on  the  afternoon  of 
Monday,  June  11.  Said  Frederick  Grossman  further  asked  said 
deceased  whether,  in  view  of  the  uncertainty  of  the  result  of 
said  operation,  he,  Louis  Grossman,  wished  to  make  any  settle- 
ment of  his  matters.  Louis  Grossman  said  that  he  did.  There- 
upon Frederick  Grossman  secured  pencil  and  paper.  Louis 
Grossman  then  said:  I  give,  etc. 

"In  testimony  of  the  above  we  have  set  our  hands  hereto  this 
19th  day  of  June,  A.  D.  1894. 

"FREDERICK  GROSSMAN", 
"WILLIAM  E.  BURCKY, 
"ANDREW  M.  HARVEY. 
"The  foregoing  was  read  to  Frederick  Grossman,  William 
E.  Burcky,  and  A.  M.  Harvey  in   our  presence   and  was   sub- 
scribed by  them  in  our  presence. 

*T.  E.  PRESTLEY,  M.  D.,  St.  Elizabeth  Hosp. 

"W.  R.  LIVINGSTON,  M.  D.,  269  LaSalle  Are. 

"WM.  B.  McILVAINE,  502  N.  State  St 

*H.  C.  ADCOCK.  4459  Evans  ATe," 


Oct.  1898.]  Estate  of  Grossman.  221 

Louis  Grossman  died  at  10  o'clock  in  the  forenoon  of  Mon- 
day, June  11th. 

It  is  not  questioned  that  the  alleged  will  was  reduced  to 
writing  within  the  time  required  by  law,  nor  is  there  any  con- 
troversy in  regard  to  the  form  of  the  instrument.  It  is,  how- 
ever, contended  that  the  instrument  is  invalid  as  a  will,  for 
the  reason  that  the  alleged  testator,  as  appears  from  the  evi- 
dence, never  desired  or  requested  any  ^^*®  person  present,  at  the 
time  the  alleged  will  was  made,  to  bear  witness  that  such  was 
his  will. 

Section  2  of  chapter  148  of  the  Revised  Statutes  provides 
that  all  wills  and  codicils  by  which  property  shall  be  devised 
shall  be  in  writing  and  signed  by  the  testator  or  testatrix.  Oral 
wills  are,  however,  excepted  from  the  operation  of  this  section 
of  the  statute  by  section  15,  which  provides  as  follows:  "A  nun- 
cupative will  shall  be  good  and  available  in  law  for  the  convey- 
ance of  personal  property  thereby  bequeathed,  if  committed  to 
writing  within  twenty  days  after  the  making  thereof,  and  proven 
before  the  county  court  by  two  or  more  credible,  disinterested 
witnesses  who  were  present  at  the  speaking  and  publishing 
thereof,  who  shall  declare,  on  oath  or  affirmation,  that  they  were 
present  and  heard  the  testator  pronounce  the  said  words,  and 
that  they  believed  him  to  be  of  sound  mind  and  memory,  and 
that  he  or  she  did  at  the  same  time  desire  the  persons  present, 
or  some  of  them,  to  bear  witness  that  such  was  his  or  her  will, 
or  words  to  that  effect,  and  that  such  will  was  made  in  the  time 
of  the  last  sickness  of  the  testator  or  testatrix,"  et  cetera. 

The  facts  which  led  to  the  making  of  the  alleged  will  may 
be  brieHy  stated,  as  follows:  Louis  Grossman  was  taken  sudden- 
ly ill.  A  consultation  of  physicians  was  held  at  St.  Elizabeth's 
hospital,  where  he  was  then  lying,  on  the  evening  of  Sunday, 
June  10,  1894,  and  it  was  decided  that  an  operation  would  have 
to  be  performed.  The  time  for  the  operation  was  fixed  for  3 
o'clock  on  the  following  Monday  afternoon.  His  brother,  Fred- 
erick Grossman,  had  learned  of  his  illness  on  Sunday  afternoon 
and  had  gone  over  to  the  hospital  with  his  son,  Frederick  A. 
Grossman,  and  his  son  in  law,  Dr.  William  E.  Burcky.  After 
the  consultation  was  concluded,  Frederick  Grossman  asked  the 
physicians  whether  his  brother  was  in  any  danger  of  immediate 
death — whether  it  would  be  safe  to  postpone  the  settlement  of 
his  affairs.  The  reply  of  Dr.  Fenger  was,  that  the  sick  man 
would  be  in  as  good  condition  **"  at  3  o'clock  on  the  follow- 
ing day  as  he  then  was,  but  it  was  stated  that  it  would  be  ad- 
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visable  to  talk  with  him  about  his  affairs,  so  that  he  could  think 
them  over  before  the  operation  and  sign  such  papers  as  might 
be  necessary.  Thereupon  the  relatives  mentioned,  together 
with  Dr.  Harvey,  the  attending  physiciaji  at  the  hospital,  went 
to  the  room  of  the  deceased  and  reported  the  result  of  the  con- 
sultation. Frederick  Grossman  asked  the  deceased  if  he  wished 
to  make  any  disposition  of  his  affairs — whether  he  wanted  to 
attend  to  it,  or  whether  he  wanted  it  attended  to.  The  answer 
given  by  the  deceased,  as  Grossman  testified,  was  as  follows: 
"So  he  said,  'All  right;  you  can  take  a  statement  of  how  I  want 
it  fixed,'  and  then  Dr.  Harvey  gave  me  a  slip  from  his  prescrip- 
tion pad,  or  whatever  it  was,  and  a  paper  and  pencil.  This  was 
in  the  presence  of  Andrew  M.  Harvey  and  William  E.  Burcky. 
I  said,  *I  will  make  a  memorandum,  and  then  fix  it  up  in  shape. 
If  you  think  it  is  proper  you  can  sign  it  and  make  a  kind  of 
will  of  it.*  He  said,  'All  right.* "  The  deceased  then  made  a 
statement  of  the  disposition  he  intended  to  make  of  his  prop- 
erty, and  Frederick  Grossman  wrote  down  in  pencil  the  state- 
ment as  given.  The  next  morning  Frederick  Grossman  received 
a  message  by  telephone  that  Louis  was  sinking  very  fast.  He 
then  wrote  out  a  will  from  the  data  he  had  taken  the  previous 
night,  but  before  it  reached  the  hospital  Louis  was  dead.  The 
will  in  question  was  then  prepared  from  the  memoranda  taken 
on  the  night  of  June  10th. 

In  the  probate  court  Frederick  Grossman,  "William  E.  Burcky, 
and  Andrew  M.  Harvey,  who  were  present  when  it  is  alleged 
Louis  Grossman  made  his  will,  were  called  as  witnesses  for  the 
purpose  of  proving  the  will.  These  witnesses  concur  in  their 
evidence  that  they  were  present  and  heard  the  testator  pro- 
nounce the  said  words,  and  that  they  believed  him  to  be  of 
sound  mind  and  memory;  but  no  one  of  the  witnesses  was  able 
to  testify  that  Louis  Grossman  desired  them,  or  any  person  pres- 
ent, to  bear  ■*^®  witness  that  such  was  his  will.  Indeed,  all 
three  of  the  witnesses  testify  that  Louis  Grossman  said  nothing 
whatever  in  regard  to  any  person  present  bearing  witness  to  t'  ) 
will.  Dr.  Harvey,  one  of  the  witnesses  to  the  will,  testified  that 
Frederick  Grossman  said  to  him,  "You  are  a  witness,"  but  that 
Louis  Grossman  never  mentioned  the  word  "witness"  at  all. 
In  regard  to  the  remark  claimed  to  have  been  made  by  Fred- 
erick, he  is  contradicted  by  Frederick  and  by  all  others  present, 
who  testify  that  the  subject  was  not  mentioned  by  Frederick  or 
any  other  person  present. 

As  has  been  seen,  in  order  to  establish  a  aoncupative  will,  the 
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statute  is  imperative  that  two  or  more  credible  witnesses  who 
were  present  at  the  speaking  and  publishing  of  the  will  must 
declare  on  oath  that  they  were  present  and  heard  the  testator 
pronounce  the  words,  and  that  he  at  the  same  time  desired  the 
persons  present,  or  some  of  them,  to  bear  witness  that  such  was 
his  will,  or  words  to  that  effect.  The  fact  that  the  words  of 
the  will  may  have  been  spoken  in  the  presence  and  hearing  of 
the  witnesses  is  not  enough,  but  the  testator  must  in  some  way 
manifest  his  intention  and  desire  that  those  present,  or  some  of 
them,  should  bear  witness  that  such  was  his  will.  If  the  testa- 
tor says  nothing  at  all  in  regard  to  witnessing  the  will,  how  can 
it  be  said  that  he  desired  or  wished  those  present  to  bear  wit- 
ness to  the  will?  The  construction  of  this  statute  came  before 
this  court  several  years  ago  in  Amett  v.  Arnett,  27  111.  247,  81 
Am.  Dec.  227,  and  the  court  held  that  it  was  indispensable  to 
the  validity  of  a  nuncupative  will  that  the  testator  should  re- 
quest those  present  to  bear  witness  that  such  was  his  last  will, 
or  that  he  should  say  or  do  something  equivalent  to  such  an 
expression.  It  may  be  true,  as  held  in  Harrington  v.  Stees,  82 
111.  50,  25  Am.  Eep.  290,  that  no  formal  request  of  the  testator 
to  the  attesting  witnesses  is  required;  but  the  desire  of  the  testa- 
tor must  be  clearly  manifested  in  some  way  that  the  witnesses 
bear  witness  to  the  will.  Here  nothing  was  said  by  the  testator 
***  on  the  subject,  and  hence  the  record  fails  to  show  that  the 
testator  had  any  wish  or  desire  in  regard  to  the  matter.  In- 
deed, the  fact  that  the  testator  called  upon  no  one  present  to 
bear  witness  that  the  statement  he  made  to  Frederick  Grossman 
was  his  will  would  seem  to  indicate  that  the  statement  was  given, 
not  as  a  will,  but  as  a  memorandum  from  which  a  will  might, 
aftenvard  be  prepared  and  submitted  for  execution.  There  is 
much  evidence  in  the  record  tending  to  sustain  this  view.  Dr. 
Burcky  testified  that  after  the  memoranda  had  been  read 
over  to  Louis,  Frederick  Grossman  asked  him  if  that  was  about 
what  he  wanted,  "and  he  says  yes,  that  is  about  what  he 
wanted,  and  Frederick  Grossman  says,  'All  right;  I  will  write 
this  up  and  send  it  over  tomorrow  morning,  and  you  can  look 
it  over  and  if  it  is  right  you  can  sign  it,  and  if  it  ain't  right  you 
can  make  it  right.* "  Frederick  A.  Grossman,  the  son,  who  was 
^-'so  present,  testified:  "After  the  substance  of  the  will  was 
stated,  father  read  over  the  notes  to  Uncle  Louis,  and  then  told 
him  that  he  would  take  these  notes  home  and  write  them  out 
and  bring  it  in  the  next  morning,  and  after  he  had  seen  it,  if  he 
wanted  it  that  way,  and  if  he  wanted  to  make  any  changes  that 
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he  would  have  time  to  have  it  changed  and  maKe  the  changes 
before  he  signed  it."  The  fact  that  Frederick  Grossman  pre- 
pared a  will  from  the  memoranda  and  sent  it  over  the  next 
morning  for  execution  would  seem  to  indicate  that  no  will  was 
intended.  But  however  that  may  be,  the  proof  of  the  alleged 
nuncupative  will  did  not  conform  to  the  requirements  of  tli© 
statute,  and  the  circuit  court  properly  instructed  the  jury  to 
find  that  the  alleged  will  was  not  the  nuncupative  will  of  Louis 
Grossman. 

It  is  said,  however,  that  the  circuit  court  decided  against  the 
validity  of  the  will,  not  on  the  ground  above  suggested,  but 
upon  the  ground  the  testator  attempted  to  devise  real  estate, 
and  as  the  will  was  invalid  as  to  real  estate  it  must  be  declared 
invalid  as  an  entirety.  '*^*  What  ground  the  circuit  court  may 
have  predicated  its  decision  upon  is  immaterial.  The  only 
question  here  is,  whether  the  judgment  of  the  circuit  court  was 
correct  or  incorrect,  regardless  of  the  reasons  that  may  have 
been  given  for  that  judgment. 

The  judgment  of  the  appellate  court  will  be  affirmed. 

WILIyS— NUNCUPATIVE  —  ESSENTIALS  OF  PROOF.— Nun- 
cupative wills  demand  strictness  of  proof  In  all  essential  points; 
and  to  be  valid  must  be  executed  by  the  testator  while  in  extremis, 
as  a  matter  of  necessity  and  not  of  choice:  Scalfe  v.  Emmons,  84 
Ga.  619;  20  Am.  St.  Rep.  383.  The  words  spolcen  must  have  been 
uttered  by  a  person  In  extremis,  who  had,  at  the  time  of  uttering 
such  words,  a  present  Intent  to  malce  them  his  will,  which  intent 
should  be  distinctly  Indicated  by  calling  upon  some  person  present 
to  take  notice  that  he  intended  them  as  his  will,  or  by  doing  some 
act  from  which  it  will  clearly  appear  that  the  words  were  intended 
to  be  testamentary:  Winn  v.  Bob,  3  Leigh,  140;  23  Am.  I>ec.  268; 
extended  note  to  Sylces  v.  Sykes,  20  Am.  Dec.  44-48.  Two  witnesses 
to  a  nuncupative  will  are  required,  who  must  both  be  present  at  the 
making  thereof  and  hear  the  testator  call  both,  or  on  two  or  more 
persons  then  present  to  remember  that  sucli  Is  bl6  will:  N/ote  to 
Arnett  t.  Amett,  81  Am.  Dec.  230,  231. 
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[175  Illinois,  446] 

INJUNCrriON  AGAINST  VOID  ORDINANCE.-The  enforce- 
ment of  a  void  city  ordinance  may  be  enjoined  In  order  to  prevent 
a  multiplicity  of  suits  at  the  Instance  of  any  person  whose  inter- 
ests are  Impaired  by  It  provided  the  rights  of  many  persons  are 
affected  by  the  ordinance  in  the  same  way. 

MUNICIPAL  CORPORATIONS.— BREACH  OF  PUBLIC 
TRUST— INJUNOTION.—A  municipality  Is  charged  with  a  public 
trust,  and  If  It  is  about  to  commit  an  act  clearly  Illegal,  the  neces- 
sary effect  of  which  is  to  Impose  heavy  burdens  upon  the  property 
of  many  citizens  and  taxpayers,  It  becomes  amenable  to  the  juris- 
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diction  of  equity  for  a  breach  of  trust,  and  such  court  may  inter- 
fere by  injunction  to  prevent  such  act. 

MUNICIPAL  CORPORATIONS— VOID  LICENSE  TAX  FOR 
USE  OF  STREETS.—  A  city  has  no  power  to  impose  by  ordinance, 
a  license  fee  by  way  of  a  tax  on  every  person  using  wheeled  ve- 
hicles on  its  streets  for  their  individual  use  exclusively  in  their  own 
business  or  for  their  own  pleasure,  as  a  means  of  locomotion. 

MUNICIPAL  CORPORATIONS— VOID  LICENSE  TAX.— A 
city  may  exact  an  occupation  license  for  vehicles  used  in  the  trans- 
portation of  goods  and  merchandise,  or  of  passengere,  or  for  other 
purposes  of  traflic,  but  it  cannot  impose  a  license  tax  for  the  mere 
use  of  the  streets. 

MUNICIPAL  CORPORATIONS— RIGHT  TO  IMPOSE  LI- 
CENSE FOR  USE  OF  STREETS.— The  use  of  the  public  streets 
of  a  city  is  not  a  privilege,  but  a  right,  and  the  city  cannot  exact 
a  license  for  the  use  of  such  streets  by  an  individual  or  the  public 
in  a  reasonable  manner. 

MUNICIPAL  CORPORATIONS— ORDINANCE  CREATING 
DOUBLE  TAX.— An  ordinance  of  a  city  providing  that  money  re- 
ceived from  license  fees  imposed  thereby  on  all  wheeled  vehicles 
shall  be  expended  in  Improving  the  public  streets,  creates  a  double 
tax  and  is  void,  when  such  veliicles  are  taxed  at  their  value,  for 
general  purposes. 

TAXATION.— AUTHORITY  TO  IMPOSE  a  tax  or  to  exact 
a  license  must  clearly  appear  and  must  be  strictly  construed,  and 
if  there  is  any  doubt  as  to  the  right,  It  must  be  resolved  adveisely  ta 
It 

Bill  for  an  injunction.  The  appellees,  numbering  three  hun- 
dred and  seventy-three,  all  residents  and  taxpayers  of  the  city 
of  Chicago,  filed  a  bill  in  behalf  of  themselves  and  all  othesrs 
Bimilarly  situated  to  enjoin  said  city  from  enforcing  an  ordi- 
nance providing  that  all  wheeled  vehicles  used  upon  the  streets 
of  the  city,  including  those  used  for  private  use,  or  for  pleasure, 
should  pay  an  annual  license  fee,  and  providing  that  any  per- 
son using  any  wheeled  vehicle  without  first  having  obtained 
such  license,  or  failing  to  have  such  vehicle  tagged  to  show  that 
Buch  license  had  been  paid,  should  be  liable  to  a  fine  upon  con- 
viction for  each  offense.  Judgment  for  the  plaintiffs,  and  the 
city  appealed. 

C.  S.  Thornton,  corporation  counsel,  G.  W.  Browning,  and 
C.  B.  Hirtzel,  for  the  appellant. 

Collins  &  Fletcher,  for  the  appellees. 

***  PHILLIPS,  J.  Two  questions  are  presented  by  this 
record:  Has  a  court  of  equity  jurisdiction  to  enjoin  the  en- 
forcement of  an  ordinance  of  a  city?  and.  Has  the  city,  under 
the  e.Tpress  or  implied  powers  conferred  on  it  by  the  legisla- 
ture, authority  to  adopt  this  ordinance? 

The  enforcement  of  a  void  city  ordinance  may  be  enjoined 

AM.  at.  Rsr.,  Vou  LXVIL— U 
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in  order  to  prevent  a  multiplicity  of  suits  at  the  instance  of  any 
jperson  whose  interests  are  impaired  by  it.  A  court  of  equity, 
however,  cannot  determine  whetlier  the  ordinance  has  been 
Tiolated,  but  merely  whether  it  is  void.  Where  such  court  is 
xesorted  to  on  the  ground  of  prevention  of  a  multiplicity  of 
«uits,  there  must  be  a  right  affecting  many  persons:  Poyer  v. 
DesPlaines,  123  111.  Ill;  5  Am.  St.  Rep.  494;  Chicago  etc. 
J{.  R.  Co.  V.  Ottawa,  148  111.  397.  Pomeroy,  in  his  work  on 
Equity  Jurisprudence,  sec.  245,  in  treating  of  the  jurisdiction 
of  courts  of  equity  on  that  ground,  divides  them  into  four 
■classes,  and  in  the  third  and  fourth  classes  states  the  principle: 
"3:  Where  a  number  of  persons  have  separate  and  individual 
-claims  and  rights  of  action  against  the  same  party.  A,  but  all 
arise  from  some  common  cause,  are  governed  by  the  same  legal 
xule  and  involve  similar  facts,  and  the  whole  matter  might  be 
settled  in  a  single  suit  brought  by  all  these  pei-sons  uniting  as 
coplaintiffs,  ^**^  or  one  of  the  persons  suing  on  behalf  of  the 
others,  or  even  by  one  person  suing  for  himself  alone.  The  case 
of  several  owners  of  distinct  parcels  of  land  upon  which  the 
•same  illegal  assessment  or  tax  has  been  laid  is  an  example  of 
this  class.  4.  Where  the  same  party.  A,  has  or  claims  to  have 
•^ome  common  right  against  a  number  of  persons,  the  establish- 
ment of  which  would  regularly  require  a  separate  action  brought 
by  him  agaiast  each  of  these  persons  or  brought  by  each  of  them 
against  him,  instead  thereof  he  might  procure  the  whole  to  be 
determined  in  one  suit  brought  by  himself  against  all  the  ad- 
verse claimants  as  codefendants."  It  is  familiar  that  on  this 
^ound  taxpayers  of  a  town,  city,  or  county,  or  other  taxing 
■district  may  file  a  bill  to  restrain  or  set  aside  an  illegal  general 
tax,  whether  personal  or  made  a  lien  upon  their  respective  prop- 
erty: Allwood  V.  Cowen,  111  111.  481;  Kimball  v.  Merchants' 
Loan  etc.  Co.,  89  111.  611;  Searing  v.  Heavysides,  106  111.  85. 

The  claim  that  the  failure  of  complainants  to  pay  this  tax 
and  resort  to  legal  actions  to  recover  the  amount  precludes 
equitable  interference  cannot  be  sustained.  Many  cases  un- 
doubtedly exist  where  equity  will  interfere  to  protect  an  inva- 
sion of  property  rights  where  the  remedy  at  law  is  not  entirely 
adequate,  and  where  peculiar  difficulties  intervene  the  juris- 
diction will  be  upheld.  In  the  present  case,  three  hundred  and 
seventy-three  complainants  have  filed  their  bill  for  relief. 
Their  grievance  is  precisely  the  same  and  arises  from  the  same 
oause.  The  various  parties  aggrieved,  although  not  jointly  in- 
terested, are  allowed  to  sue  together  for  the  express  purpose 
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of  avoiding  a  multiplicity  of  suits  and  to  have  the  controversy 
settled  in  one  hearing.  The  municipality  is  charged  with  a 
pubUc  trust,  and  where  it  is  about  to  commit  an  act  clearly 
illegal,  the  necessary  effect  of  which  will  be  to  impose  heavy 
burdens  upon  the  property  of  citizens  and  taxpayers,  it  becomes 
amenable  to  the  jurisdiction  of  equity  for  a  breach  of  trust,  and 
such  court  may  interfere  by  injunction  for  the  prevention  *^^ 
of  such  act.  Where  the  controversy  is  between  two  parties  only, 
or  where  but  few  persons  are  involved,  then,  unless  complain- 
ant's rights  have  been  established  at  law,  a  court  of  equity  will 
not  interfere:  Poyer  v.  DesPlaines,  123  111.  Ill;  5  Am.  St.  Rep. 
494;  Chicago  etc.R.R.Co.  v.  Ottawa,  148  111.  397;  Yates  v.  Ba- 
tavia,  79  111.  500. 

No  inflexible  rule  can  be  laid  down  for  the  determination  of 
the  question  as  to  whether  jurisdiction  exists  in  a  court  of 
equity.  In  general,  an  adequate  legal  remedy  will  suffice  to 
make  such  courts  hesitate  in  acting.  But  inadequacy  in 
granting  relief  for  the  determination  of  a  right  may  arise  from 
causes  other  than  mere  forms  of  remedy,  and  it  will  not  do  to 
sacrifice  justice  on  the  mere  ground  of  the  form  of  the  remedy, 
where  convincing  facts  sliow  that  adequate  relief  can  best  be 
had  in  the  forum  of  a  court  of  equity.  In  this  case  three  hun- 
dred and  seventy-three  complainants  present  facts  showing 
that  between  two  hundred  thousand  and  three  hundred  thou- 
sand citizens  and  taxpayers  are  affected  by  the  provisions  of  the 
ordinance,  and,  if  compelled  to  pay  the  illegal  tax,  hardship  and 
injustice  will  result  to  an  enormous  number  of  persons.  If 
they  pay  the  tax  and  are  compelled  to  resort  to  a  court  of  law 
to  recover  back  the  amount  so  paid,  the  business  of  the  courts 
will  be  obstructed  by  the  number  of  actions  of  the  same  char- 
acter. Long  delay  will  ensue,  and  the  costs  to  the  persons  so 
paying  such  illegal  tax  or  license  fee  will  be  greater  than  the 
amount  to  be  recovered.  Under  any  circumstance,  if  the 
license  exacted  is  illegal,  it  would  amount  to  oppression  and  in- 
justice to  a  large  part  of  the  population  of  the  city  of  Chicago, 
and  this  bill  presents  a  case  for  the  jurisdiction  of  a  court  of 
equity. 

The  contention  of  appellant  is,  that  the  ordinance  was  law- 
fully passed  under  the  powers  delegated  to  the  city  by  the  gen- 
eral incorporation  act,  under  which  it  was  organized.  That  act, 
by  section  1  of  article  5,  provides  the  common  council  shall 
have  the  following  among  other  powers:  Clause  4:  "To  fix  the 
amount,   terms,  and   manner  *•**  of   issuing  and  revoking  11- 
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censes."  Clause  7:  "To  lay  out,  establish,  open,  alter,  widen, 
extend,  graxie,  pave,  or  otherwise  improve  streets,  alleys, 
avenues,  sidewalks,  wharves,  parks,  public  grounds,  and  vacate 
the  same."  Clause  8:  "To  plant  trees  upon  the  same."  Clause 
9:  "To  regulate  the  use  of  the  same."  Clause  10:  "To  prevent 
and  remove  encroachments  or  obstructions  upon  the  same." 
Clause  11:  "To  provide  for  the  lighting  of  the  same."  Clause 
12:  "To  provide  for  the  cleansing  of  the  same."  Clause  92: 
"To  prevent  and  regulate  the  rolling  of  hoops,  playing  of  ball, 
flying  of  kites,  or  any  other  amusement  or  practice  having  a 
tendency  to  annoy  persons  passing  in  the  streets  or  on  the  side- 
walks, or  to  frighten  teams  or  persons."  Clause  75:  "To  de- 
clare what  shall  be  a  nuisance,  and  to  abate  the  same,  and  to 
impose  fines  upon-  parties  who  may  create,  continue,  or  suffer 
nuisances  to  exist."  Clause  78:  "To  do  all  acts,  make  all  regu- 
lations which  may  be  necessary  or  expedient  for  the  promo- 
tion of  health  or  the  suppression  of  disease."  Clause  66:  "To 
regulate  the  police  of  the  city,  and  pass  and  enforce  all 
necessary  police  ordinances."  Clause  96:  "To  pass  all  ordi- 
nances, rules,  and  make  all  regulations  proper  or  necessary  to 
carry  into  effect  the  powers  granted  to  cities  or  villages,  with 
such  fines  or  penalties  as  the  city  council  or  board  of  trustees 
shall  deem  proper;  provided,  no  fine  or  penalty  shall  exceed  two 
hundred  dollars,  and  no  imprisonment  shall  exceed  six  months 
for  one  offense." 

The  principal  contention  of  appellant  is,  that  under  clause  9 
of  section  1  of  the  act,  which  grants  power  to  the  common  coun- 
cil to  regulate  the  use  of  the  streets,  the  implied  power  is 
conferred  to  require  a  license  to  use  the  streets,  as  it  has  been 
frequently  held  by  this  court  that,  the  power  to  regulate  being 
expressly  granted,  the  power  to  license  as  a  means  of  regulation 
was  clearly  conferred:  Cliicago  Packing  etc.  Co.  v.  Chicago,  88 
111.  221;  30  Am.  Eep.  545;  Kinsley  v.  Chicago,  124  111.  359; 
Banta  v.  Chicago,  172  111.  204. 

'**'*  The  streets  and  alleys  of  a  city  are  held  in  trust  by  the 
municipality  for  the  use  of  the  public,  for  purposes  of  travel 
thereon  and  as  a  means  of  access  to  and  egress  from  buildings 
abutting  thereon  or  lots  adjacent  thereto.  The  right  to  travel 
on  and  along  the  streets  of  a  city  belongs  to  the  general  public, 
and  does  not  belong  to  its  denizens  alone.  The  right  to  travel 
being  in  the  general  public  everywhere,  all  persons  have  a  right 
to  pass  along  and  use  the  streets  and  alleys  of  a  city  in  all  their 
parts,  the  full  width  and  length  thereof.     The  municipality. 
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which  is  a  mere  trustee  of  the  public  and  holds  the  streets  and 
alleys  in  trust  for  that  public,  cannot  deny  the  right  of  the  pub- 
lic to  u&e  the  streets  and  alleys.  It  cannot  assume  an  exclusive 
ownership,  and  deny  the  rights  of  the  beneficiaries  under  their 
trust  and  arrogate  to  itself  a  power  greater  than  that  of  a  mere 
trustee,  and  prevent  the  use  of  the  streets  and  alleys  by  indi- 
vidual members  of  the  public.  The  right  of  the  public  to  use 
the  streets  is  the  right  to  use  them  for  purposes  of  travel  in  the 
recognized  methods  in  which  the  public  highways  of  the  sta.te 
are  used.  Any  method  of  travel  may  be  adopted  by  individual 
members  of  the  public  which  is  an  ordinary  method  of  loco- 
motion, or  even  an  extraordinary  method,  if  it  is  not,  of  itself, 
calculated  to  prevent  a  reasonably  safe  use  of  the  street  by 
others.  If  a  right  exist  in  a  city  council  to  impose  a  license 
fee,  by  way  of  tax,  on  every  person  using  wheeled  vehicles 
thereon,  it  may  in  like  manner  impose  such  license  fee  for  such 
use  of  the  streets  in  every  other  manner  of  locomotion  or  travel, 
and  reach  the  man  on  horseback  or  the  pedestrian  walking  along 
the  same. 

The  right  conferred  on  the  city  council  by  the  legislature  to 
regulate  the  use  of  the  streets  and  alleys  of  the  city  did  not 
contemplate  a  power  in  a  trustee  of  a  beneficiary  to  deprive  that 
beneficiary  of  a  right.  The  power  to  provide,  by  ordinance,  for 
planting  trees  in  streets,  to  prevent  encroa'chments  upon  or  re- 
move obstructions  from  the  same,  to  provide  for  lighting  and 
cleansing  them;  to  '^^^  prevent  and  regulate  the  rolling  of 
hoops,  playing  of  ball,  or  flying  of  kites  therein,  or  to  prohibit 
any  other  amusement  having  a  tendency  to  annoy  persons,  is 
conferred  for  the  purpose  of  keeping  the  streets  in  a  condition 
for  public  use  and  travel.  Any  usual  method  of  travel  along 
the  streets  and  alleys  of  a  city  cannot  be  declared  to  be  a  nui- 
sance. The  city  council  may  regulate  the  use  of  the  streets  and 
alleys  to  the  extent  that  it  may  require  sidewalks  exclusively  re- 
served for  use  by  pedestrians,  and  exclude  certain  character  of 
loads  and  regulate  the  width  of  tires  on  vehicles  used  on  a  cer- 
tain character  of  pavements,  and  provide  that  the  rate  of  speed 
shall  be  much  less  on  certain  streets  than  on  others,  and  other- 
wise regulate  the  use  of  the  streets,  having  in  view  solely  the 
welfare  and  safety  of  the  public.  The  city  many  also  regulate 
certain  occupations,  such  as  hackmen,  draymen,  expressmen,  and 
the  like,  for  such  regulation  is  of  a  police  character,  having  refer- 
ence to  the  general  welfare,  as  a  means  of  preventing  improper 
exactions  and  extortions;  and  for  the  same  reason,  a  license  may 
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be  exacted  for  vehicles  used  in  the  transportation  of  goods  and 
merchandise,  or  of  passengers,  or  for  other  purposes  of  trafl&e; 
but  such  license  is  an  occupation  license,  and  not  one  for  the 
use  of  the  streets.  The  license  in  the  latter-named  case  is  de- 
signed to  operate  upon  those  who  hold  themselves  out  as  com- 
mon carriers,  and  a  license  may  be  exacted  from  such  as  a 
proper  exercise  of  police  power;  but  no  reason  exists  why  it 
should  be  applied  to  the  owners  of  private  vehicles  used  for  their 
individual  use  exclusively,  in  their  own  business,  or  for  their 
own  pleasure,  as  a  means  of  locomotion:  Farwell  v.  Chicago,  71 
111.  269;  Joyce  v.  East.  St.  Louis,  77  111.  156;  Collinsville  v. 
Cole,  78  111.  114;  St.  Louis  v.  Grone,  46  Mo.  675;  Livingston  v. 
Paducah,  80  Ky.  657;. Covington  v.  Woods,  98  Ky.  344. 

Anything  which  cannot  be  enjoyed  without  legal  authority 
would  be  a  mere  privilege,  which  is  generally  *°''  evidenced 
by  a  license:  Cate  v.  State,  3  Sneed,  120.  The  use  of  the  pub- 
lic streets  of  a  city  is  not  a  privilege,  but  a  right.  Tiedeman  on 
Limitations  of  Police  Power,  section  281,  says,  in  distinguish- 
ing between  a  license  and  a  tax:  "It  is  therefore  conclusive  that 
the  general  requirements  of  a  license  for  the  pursuit  of  any  busi- 
ness that  is  dangerous  to  the  public  can  only  be  justified  as  an 
exercise  of  the  power  of  taxation  or  the  requirement  of  a  com- 
pensation for  the  enjoyment  of  a  privilege  or  franchise."  In 
Cooley  on  Taxation, 'page  596,  it  is  said:  "A  license  is  a  priv- 
ilege granted  by  the  state,  usually  on  payment  of  a  valuable 
consideration,  though  it  is  not  essential.  To  constitute  a  priv- 
ilege, the  grant  must  confer  authority  to  do  something  which 
without  the  grant  would  be  illegal,  for  if  what  is  to  be  done 
under  the  license  is  open  to  every  one  without  it,  the  grant 
would  be  merely  idle  and  nugatory,  conferring  no  privilege 
whatever," 

A  license,  therefore,  implying  a  privilege,  cannot  possibly 
exist  with  reference  to  something  which  is  a  right,  free  and  open 
to  all,  as  is  the  right  of  the  citizen  to  ride  and  drive  over  the 
streets  of  the  city  without  charge  and  without  toll,  provided  he 
does  so  in  a  reasouable  manner.  That  such  a  right  exists  in 
Chicago  is  recognized  in  Smith  v.  McDowell,  148  111,  51,  where 
it  was  said  relative  to  the  streets  of  a  city:  "The  grant  of  power 
in  this  particular  is  to  be  construed  in  view  of  the  purposes  for 
which  the  municipality  is  invested  with  the  control  of  ita 
streets,  alleys,  and  public  grounds.  The  municipality,  in  re- 
spect of  its  streets,  is  a  trustee  for  the  general  public,  and  holds 
them  for  the  use  to  which  they  are  -dedicated.    The  funda- 
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mental  idea  of  a  street  is  not  only  that  it  is  public,  but  that  it  i» 
public  in  all  its  parts,  for  free  and  unobstructed  passage  thereoa 
by  all  persons  desiring  to  use  it." 

Section  6  of  the  ordinance  provides:  "All  moneys  received 
from  or  collected  from  the  operation  and  enforcement  of  this 
ordinance  shall  make  a  separate  and  distinct  ^®®  fund,  apart 
from  all  other  moneys  held  or  collected  by  the  city  government 
of  the  city  of  Chicago,  and  shall  be  known  as  the  'Wheel  Tax 
Fund.'  The  sole  use  an'd  purpose  for  which  said  wheel  tax 
fund  may  be  disbursed  or  expended  shall  be  for  the  repair  and 
keeping  in  good  condition  of  such  streets  as  are  under  the  di- 
rection of  the  city  government  proper,  and  shall  be  expended 
only  as  the  commissioner  of  public  works  shall  authorize,  in  the 
improvement  of  such  public  streets  as  he  may  have  directed  to 
be  placed  in  proper  condition." 

It  is  a  fundamental  maxim  in  taxation  that  the  same  prop- 
erty shall  not  be  subject  to  a  double  tax  payable  by  the  same 
party,  either  directly  or  indirectly.  It  is  only  when  statutes  are 
passed  which  impose  taxes  on  false  or  unjust  principles,  or 
operate  to  produce  gross  inequality,  so  that  they  cannot  be 
deemed  in  any  sense  proportioned  in  their  effect  on  those  who 
are  to  bear  the  public  charges,  that  courts  can  interfere  and  ar- 
rest the  course  of  litigation  by  declaring  such  enactments  void. 
It  appears  from  the  allegations  of  the  bill  and  the  stipulation  of 
facts  that  the  complainants  are.  taxpayers,  and  were  assessed 
for  and  paid  an  ad  valorem  tax  equal  to  that  assessed  upon  other 
personal  property  in  the  city.  This  ordinance,  on  its  face,  in- 
dicates that  its  purpose,  in  part,  is  to  raise  a  special  fund  for 
the  improvement  of  streets,  and  provides  for  the  manner  of  its 
distribution,  and  this  amounts  to  a  double  tax.  The  exaction 
imposed  is  a  tax  on  specific  articles  of  personal  property  which, 
are  required  by  law  to  be,  and  which  the  bill  alleges  have  been, 
assessed  for  general  taxation  at  their  value,  and  upon  which, 
taxes  have  been  paid.  To  tax  them  again  by  declaring  by  ordi- 
nance they  shall  not  be  used  until  another  tax  is  paid,  levied,  as- 
in  this  ordinance,  without  regard  to  values,  is  not  only  double- 
taxation,  but  is  a  violation  of  the  principle  of  equality  and  uni- 
formity which  is  indispensable  to  all  legal  taxation.  It  im- 
poses a  heavier  burden  upon  one  class  of  taxpayers  than  is  im- 
posed upon  others,  and  is  '*""  violative  of  the  principle  of 
equality  and  uniformity  which  must  underlie  all  valid  taxation. 
A  statute  which  makes  any  kind  of  property  the  subject  of  tax- 
ation, and,  discriminating,  imposes  upon  it  a  double  burden  for 


232  LiNKKBTS  V,  DoRWAT.  [Illinois, 

a  single  object,  makes  even  approximate  equality  and  uniformity 
impossible,  because  it  is  an  arbitrary  and  radical  departure  from 
both. 

The  authority  to  impose  a  tax  or  to  exact  a  license  must 
clearly  appear  and  must  be  strictly  construed.  If  there  is  a 
doubt  as  to  the  right,  it  must  be  resolved  adversely  to  it.  In 
this  case  there  is  no  express  power  given  the  city  council  to  im- 
pose this  license  fee,  and  no  implied  power  arises  which  gives 
the  right  It  has  not  power  to  levy  a  tax  in  this  manner.  In 
any  view  of  the  case,  the  city  had  no  power  to  adopt  this  ordi- 
nance, and  the  injunction  was  properly  made  perpetual. 

The  decree  of  the  circuit  court  of  Cook  county  must  be 
affirmed. 

INJUNCTION  AGAINST  MUNIOIPAL  CORPORATIONS— IN- 
VALID  ORDINANCES— The  enactment  of  void  ordinances  will  not 
ordinarily  be  enjoined.  The  restrictive  powers  of  the  courts  should 
be  directed  against  the  enforcement  rather  than  against  the  pas- 
sage of  such  ordinances:  Stevens  v.  St  Mary's  Training  School,  144 
Dl.  336;  36  Am.  St,  Rep.  438,  and  extended  note.  An  injunction 
against  the  enforcement  of  a  void  municipal  ordinance  should  be 
granted  when  there  Is  no  plain,  adequate  remedy  at  law,  and  It  Is 
necessary  to  prevent  irreparable  injury:  Austin  v.  Austin  City 
Cemetery  Assn.,  87  Tex.  330;  47  Am.  St  Rep,  114;  or  where  the 
execution  of  the  ordinance  injuriously  affects  private  rights:  Deeras 
V.  Mayor,  80  Md,  164;  45  Am.  St  Rep.  339,  and  note.  See  Newmeyer 
T.  Missouri  etc.  R.  R.  Co.,  52  Mo.  81;  14  Am.  Rep.  394,  and  note. 

MUNICIPAL  CORPORATIONS— CONTROL  OVETl  STREETS— 
POWER  TO  TAX.— Municipal  corporations  may  be  vested  with  the 
power  of  taxation,  but  such  power  can  only  be  exercised  accord- 
ing to  charters,  and  within  the  limits  of  the  constitution  of  the 
state:  Mauldin  v.  City  Council,  42  S.  C.  293;  46  Am.  St.  Rep.  723. 
The  streets  are  held  In  trust  for  the  public  use,  and  are  public  for  all 
purposes  of  free  and  unobstructed  passage:  Chicago  etc.  R.  R.  Co.  v. 
Quincy,  136  111.  563;  29  Am.  St  Rep.  334,  and  note.  A  municipal  cor- 
poration cannot  erect  a  toll-bridge  and  levy  and  collect  tolls  unless 
authorized  by  the  law  of  the  state:  Clark  v.  Des  Moines,  19  Iowa, 
199;  87  Am.  Dec.  423,  and  note.  An  ordinance  Imposing  a  tax  on 
wagons  of  outside  residents  engaged  In  hauling  Into  and  out  of  the 
city  Is  void:  See  monographic  note  to  Robinson  v.  Mayor,  34  Am. 
Dec  636. 


LiNNERTZ    V.    DoRWAT. 
[175  Illinois,  508.] 

EJECTMENT— ESTOPPEL  IN  PAIS  —  QUESTION  FOB 
JURY.— If  the  plaintiCC  In  ejectment  shows  title  In  himself  by  mesne 
conveyances  from  the  defendant,  and  also  shows  possession  In  the 
latter,  the  case  should  be  submitted  to  the  jury,  and  the  court  com- 
mits error  In  directing  a  verdict  for  the  defendant  under  evidence 
relied  upon  to  establish  an  estoppel  In  pals  against  the  plaintiff. 

E.TBCTMENT-ESTOPPErv— BOUNDARIES.— The  rule  that 
owners  of  adjoining  tiacts  of  laud,  by  imrol  a^eement,  or  recog- 
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Ditlon  from  which  an  agreement  may  be  Inferred,  may  settle  and 
establish  permanently  the  boundary  line  between  their  lands,  which, 
If  followed  by  possession  according  to  such  lines,  is  bindiug  upon 
them  and  their  grantees  and  estops  them  to  claim  title  bej  oiul 
such  line,  does  not  apply  in  an  action  of  ejectment  where  it  is  sought 
to  prevent  one  from  asserting  title  lo  land  established  by  him 
through  a  chain  of  title,  on  the  ground  that  the  acts  of  the  parties 
to  such  chain  of  title  establish  an  intention  to  transfer  and  convey 
another  tract  than  that  described  in  their  deeds. 

ESTOPPEL  IN  PAIS— EJECTMENT.— The  acceptance  by  a 
grantee  of  a  tract  of  land  less  than  that  described  in  his  deed  does 
Qot,  in  the  absence  of  agreement,  estop  his  grantee,  in  an  action 
of  ejectment,  from  asserting  title  to  the  land  not  so  includea  in  the 
deed,  as  against  the  original  grantor. 

E.TECTMENT— ESTOPPEL  IN  PAIS  cannot  be  inroked  in 
an  action  in  ejectment  in  order  to  defeat  the  legal  title  to  a  per- 
manent interest  in  lands.  In  such  action  the  legal  title  must  pre- 
raU. 

W.  Hartzell  and  J.  B.  Simpson,  for  the  appellant. 

H.  C.  Hcxrner,  for  the  appellee. 

^^  PER  CURIAM.  This  was  an  action  of  ejectment 
brought  by  the  plaintiff  in  error,  against  F.  W.  Brickey  and 
others,  defendants  Id  error.  The  defendants  other  than 
Brickey  were  tenants  under  Brickey.  The  declaration  claimed 
title  in  the  plaintiff  in  error  to  a  tract  of  land  described  therein 
by  metes  and  bounds,  being  forty-three  and  sixty-one  one-hun- 
dredths  acres  off  the  east  part  of  survey  342,  claim  2058,  town- 
ship 5  south,  ranges  9  and  10  west.  The  defendants  in  error 
filed  but  a  single  plea,  averring  they  were  not,  at  the  time  of 
the  beginning  of  the  suit  or  at  the  time  of  filing  the  plea,  in 
**•  possession  of  the  premises  in  the  declaration  described. 
The  issue  raised  by  the  declaration  and  the  plea  thereto  was 
submitted  to  a  jury  for  trial. 

It  was  agreed  that  on  the  tenth  day  of  January,  1855,  the  title 
to  that  part  of  survey  342  involved  herein  rested  in  the  defend- 
ant, F.  W.  Brickey.  The  plaintiff  introduced  testimony  from 
which  it  appeared,  without  controversy,  this  title  had  passed 
by  mesne  conveyances  from  him,  the  said  Brickey,  to  the  said 
plaintiff.  The  plaintiff  produced  a  number  of  witnesses, 
among  them  one  Gardner,  who  was  a  surveyor  and  deputy 
county  surveyor  of  Monroe  county,  wherein  the  said  land  is  sit- 
uate. The  testimony  of  these  witnesses  tended  to  esta])lish 
that  the  premises  described  in  the  declaration  were  in  the  pos- 
session of  the  defendant  Brickey.  The  said  defendant  Brickey 
did  not  deny  but  that  he  was  in  possession  of  the  locus  in  quo 
referred  to  by  these  witnesses^  but  he  insisted  the  tract  so  in 
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his  possession  was  not  the  tract  describecl  in  the  declaration, 
and  introduced  evidence  tending  to  sustain  his  contention,  and 
further  insisted  the  plaintiff  was  estopped,  for  reasons  herein- 
after referred  to,  to  contend  that  the  tract  so  possessed  by  the 
defendant  was  embraced  in  the  tract  described  in  the  declara- 
tion. Unless  the  plaintiff  was  so  estopped  to  urge  that  the 
premises  in  the  possession  of  the  defendant  Brickey  were  com- 
prehended within  the  description  contained  in  the  declaration, 
whether  the  tract  of  which  the  defendant  was  in  possession  is 
the  tract  described  in  the  declaration  waa  a  question  of  fact  to 
be  determined  by  the  jury. 

At  the  close  of  all  the  testimony  the  defendant  interposed  a 
demurrer  to  the  evidence.  The  court  sustained  the  demurrer, 
discharged  the  jury,  and  entered  judgment  finding  the  defend- 
ant was  not  guilty  of  unlawfully  withholding  the  premises  de- 
scribed in  the  declaration. 

We  find  in  the  testimony  of  the  surveyor,  Gardner,  and  in 
the  testimony  of  other  witnesses  produced  in  behalf  of  plaintiff 
in  error,  evidence  tending  to  show  that  the  ^^^  locus  in  quo 
60  confessedly  in  the  possession  of  the  defendant  in  error  Brickey 
was  within  the  limits  of  that  part  of  survey  342  described  in 
the  declaration,  and  in  the  various  deeds  through  and  by  which 
the  plaintiff  in  error  traced  titie  thereto.  Upon  this  branch 
of  the  case  it  cannot  be  said  the  evidence  in  support  of  the  con- 
tention of  the  plaintiff  in  error,  together  with  the  intendments 
reasonably  to  be  drawn  therefrom,  was  so  far  insufficient  to  sup- 
port his  contention  as  to  have  justified  the  court  in  refusing  to 
submit  that  question,  as  a  question  of  fact,  to  the  jury.  Hence, 
unless  the  plaintiff  in  error  was,  as  the  defendant  in  error 
claimed,  estopped  to  insist  that  the  tract  so  in  the  possession  of 
the  defendant  in  error  was  within  the  limits  of  the  tract  de- 
scribed in  the  declaration,  it  is  manifest  the  court  en-ed  in 
withdrawing  the  case  from  the  jury  and  entering  judgment 
against  the  plaintiff  in  error:  Chicago  etc.  Ry.  Co.  v.  Lewis,  109 
111.  120;  Baxtelott  v.  International  Bank,  119  111.  259;  Ashley 
Wire  Co.  v.  Mercier,  163  111.  486. 

Defendant  in  error  insists  the  evidence  disclosed  facts  from 
which  it  is  to  be  conclusively  presumed,  as  a  matter  of  law,  the 
plaintiff  in  error  became  estopped  to  claim  that  the  description 
of  the  premises  in  his  declaration  and  in  his  deed  referred  to 
the  premises  in  the  possession  of  the  defendant  in  error.  The 
defendant  in  error  alleged  the  facts  so  disclosed  to  be  as  fol- 
lows: that  he,  the  defendant  in  error,  on  the  tenth  day  of  Janu- 
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dry,  1855,  was  the  owner  of  that  part  of  the  survey  described 
in  the  declaration,  and  also  of  a  tract  lying  immediately  south- 
east thereof,  to  wit,  the  eastern  part  of  the  survey  next  adjoin- 
ing on  the  southeast,  and  on  that  day  sold  and  conveyed  said 
portions  of  said  surveys  to  one  John  Drury,  and  in  the  said 
deed  to  said  Drury  described  the  lands  so  sold  and  conveyed, 
as  follows:  ''One  hundred  acres  of  the  northeast  end  of  survey 
342,  claim  2058,  and  survey  341,  claim  2103";  that  under  and 
by  virtue  of  said  deed  said  Drury  entered  into  possession  of 
certain  tracts  '^^^  of  land  adjoining,  upon  the  south,  the  tract 
of  which  the  defendant  was  shown  to  be  in  possession;  that  the 
said  Drury  afterward  sold,  conveyed,  and  delivered  the  posses- 
sion of  the  same  tracts  he  purchased  from  and  received  pos- 
session of  from  the  defendant  in  error,  to  one  John  J.  Linnertz, 
father  of  the  plaintiff  in  error;  that  said  John  J.  Linnertz  re- 
tained peaceable  and  undisturbed  possession  of  the  same  locus 
in  quo  until  the  date  of  his  death,  in  1882,  and  that  upon  his 
death  the  title  to  the  same  premises  and  the  possession  thereof 
passed,  under  the  laws  of  descent,  to  the  plaintiff  in  error  and 
his  brother,  Anton  Linnertz;  that  Anton  conveyed  his  undivided 
interest  in  and  to  said  premises,  and  delivered  possession  there- 
of, to  the  plaintiff  in  error,  who  now  holds  such  possession. 

The  position  of  the  defendant  in  error  is,  that  he  sold  to  said 
Drur}',  and  said  Drury  bought  of  defendant  in  error,  other  lands 
than  the  tract  of  which  it  was  shown  the  defendant  in  error  had 
the  possession,  and  that  the  possession  of  such  other  land  was, 
under  the  said  conveyance,  parted  Avith  by  the  defendant  in 
error  and  accepted  by  the  said  Drury  as  being  the  lands  compre- 
hended within  the  descriptions  employed  in  the  deed,  and  that 
each  successive  grantor  in  the  chain  of  title  upon  which  the 
plaintiff  in  error  relies  sold  and  delivered  to  his  grantee,  includ-' 
ing  the  plaintiff  in  error,  said  other  tracts  of  land  by  the  same 
description  as  that  employed  in  the  deed  from  Brickey  to  Drury, 
and  that  under  said  deeds  each  of  the  said  grantees,  including 
the  plaintiff  in  error,  entered  into  possession  of  the  said  other 
tracts,  and  that  the  plaintiff  in  error  still  has  peaceable  and  un- 
disturbed possession  of  said  other  tracts,  holding  the  same  un- 
der deeds  of  conveyance  describing  the  said  tracts  he  seeks  as 
the  same  are  described  in  the  declaration  in  the  cause. 

The  argument  is,  that  by  the  acts  of  the  various  grantors  and 
grantees  through  whom  plaintiff  in  error  obtained  and  claims 
title,  and  by  his  own  acts,  the  descriptions  of  the  land  in  the 
various  deeds  involved,  "*  including    the    land    held    by  the 
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plaintiff  in  error,  have  been  applied  to  certain  tracts  of  land, 
and  the  boundaries  of  the  tracts  so  described  thereby  fixed  and 
established,  and  so  long  acquiesced  in  that  the  parties  to  such 
deeds  are  to  be  deemed  estopped  from  asserting  that  the  descrip- 
tions in  said  deeds  refer  to  other  tracts  of  land  now  in  the 
possession  of  the  defendant  in  error.  In  support  of  this 
insistence  we  are  cited  to  a  number  of  cases  decided  by  this 
court.  We  have  examined  all  of  such  cases.  The  principle  to  be 
gathered  from  them  is,  that  the  owners  of  adjoining  tracts  of 
land,  by  parol  agreement,  or  recognition  from  which  an 
agreement  may  be  inferred,  may  settle  and  establish  perma- 
nently the  boundary  line  between  their  lands,  which,  if  followed 
by  possession  according  to  such  lines  so  agreed  upon,  is  binding 
upon  such  owners  and  upon  their  grantees,  and  estops  each  of 
them  to  claim  title  beyond  such  line.  But  in  the  case  at  bar 
there  is  no  evidence  that  the  parties,  by  express  agreement  or 
acts  of  recognition  or  acquiescence,  fixed  upon  or  attempted  to 
fix  upon  any  line  as  being  a  true  boundary  line  between  the 
adjoining  premises.  The  action  here  is  ejectment.  The  plain- 
tiff in  error  established  that  he  was  the  holder  of  the  legal  title 
in  the  premises  described  in  his  declaration,  and  should  have 
prevailed  unless  he  failed  to  establish  the  defendant  in  error 
was  in  possession  of  the  tract  to  which  he  held  such  title.  The 
effect  of  the  proposed  estoppel  was  not  to  prohibit  the  plaintiff 
in  error  from  avoiding  any  agreement,  express  or  implied,  fix- 
ing a  boundary  line  between  his  lands  and  the  land  of  any 
other  person,  but  to  prohibit  him  from  asserting  ownership 
of  lands  the  title  to  which  he  had  established  by  the  produc- 
tion of  evidence  which  the  law  provides  shall  evidence  the  in- 
vestiture of  title,  on  the  ground  the  acts  and  conduct  of  the 
parties  to  such  instrument  established  that  it  was  the  intention 
to  transfer  and  convey  another  tract  of  land  than  such  tracts  as 
were  described  in  such  instrument. 

^^^  It  is  not  permissible  in  an  action  of  ejectment  to  invoke 
estoppels  in  pais  in  order  to  defeat  the  legal  title  to  permanent 
interests  in  land:  "Winslow  v.  Cooper,  104  111.  235;  Baltimore 
etc.  R.  R.  Co.  V.  Illinois  Cent.  R.  R.  Co.,  137  111.  9.  Courts  of 
chancery  may  afford  relief  of  this  character  in  a  proper  case, 
but  in  an  action  of  ejectment  the  legal  title  must  prevail.  The 
principle  upon  which  it  is  held  boundary  lines  may  be  settled 
by  agreements,  and  the  parties  to  such  agreements  deemed  es- 
topped to  disregard  them,  is  not  that  title  to  land  can  pass  by 
parol  agreement,  but  that  uncertainties  as  to  the  true  location 
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of  a  mutual  boundary  line  may  bo  adjusted  and  settled  by  the 
voluntary  agreement  of  the  respective  ownere  of  adjoining  prem- 
ises, and  that  when  such  agreements  are  fairly  and  clearly  made, 
the  parties  thereto  shall  not  be  allowed  to  reopen  the  contro- 
versy, but  shall  be  required  to  abide  their  agreement:  Cutler 
V.  Callison,  72  111.  133;  Quick  v.  Nitschelm,  139  111.  251.  In 
the  case  last  cited  we  said:  "If  the  facts  are  not  sufficient  to 
show  an  actual  agreement  aa  to  a  boundai7  line,  even  though 
they  amount  to  an  estoppel  in  pais,  it  is  to  be  observed  that 
estoppels  in  pais  affecting  permanent  interests  in  land  can  only 
be  made  available  in  a  court  of  equity." 

The  action  of  the  court  in  withdrawing  the  case  from  tlie 
jury  cannot  therefore  be  justified  upon  the  ground  the  plain- 
tiff in  error  had  become  estopped  to  contend  that  the  defendant 
in  error  was  in  possession  of  the  premises  described  in  the  dec- 
laration. We  have  seen  the  plaintiff  in  error  produced  testi- 
mony tending  to  show  the  defendant  in  error  was  so  in  posses- 
sion of  the  premises.  It  was  not  necessary,  in  order  to  entitle 
the  plaintiff  in  error  to  have  that  issue  presented  to  and  de- 
cided by  the  jury,  that  the  court  should  have  been  of  the  opin- 
ion the  preponderance  of  the  evidence  supported  his  contention, 
for  that  would  be  to  deprive  him  of  his  constitutional  right  to 
have  his  cause  determined  by  a  jury.  Unless  the  court  ^^^ 
can  say  there  is  no  evidence  upon  which  the  jury  could,  "in  the 
eye  of  the  law,  reasonably  find  for  the  plaintiff,"  the  issue  must 
be  determined  by  a  jury:  Frazer  v.  Howe,  106  111.  563;  Offutt 
V.  World's  Columbian  Exposition,  175  111.  472. 

The  judgment  must  be  reversed  and  the  cause  remanded. 


EJECTMENT— IMPORTANCE  OF  LEGAL  TITLE— ESTOPPEL 
IN  PAIS.— Only  legal  titles  can  be  Investigated  in  an  action  of  eject- 
ment, and  the  equitable  title  of  the  defendant  cannot  be  shown 
In  defense:  Klrkpatrlck  v.  Clark,  132  111.  342;  22  Am.  St.  Rep.  531; 
McKay  v.  WUHams,  07  Mich  547;  11  Am.  St.  Rep.  507;  Shaw  v. 
Hill,  83  Mich.  322;  21  Am.  St.  Rep.  007.  In  some  states  the  rule 
Is  different:  Note  to  Klrkpatrlck  v.  Clark,  22  Am.  St.  Rep.  riSS;  Mor- 
rison V.  Wilson,  13  Cal.  494;  73  Am.  Dec.  51V?;  Crnry  v.  Goodmnn. 
12  N.  Y.  2e«;  64  Am.  Dec.  506,  and  note:  NpHI  v.  Keese.  5  Tex.  23: 
61  Am.  Dec.  746;  Clyburn  r.  McTi«UKhlin,  106  Mo.  621;  27  Am.  St. 
Rep.  369,  and  note;  Hagan  v.  Ellis.  39  Fla.  463;  63  Am.  St.  Rep.  Ifi7. 
and  note.  An  ajareemont  by  mistake  upon  an  erroneons  line  as  ft 
boundary,  supposing  It  to  be  the  true  one.  will  not  operate  as  an 
estoppel  upon  the  parties  where  the  true  line  Is  unquestionable: 
McAffer^  T.  Oonover,  7  Ohio  8t.  90;  70  Am.  Dec.  67,  and  note. 
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Elgin  Condensed  Milk  Company. 

[175  Illinois,  557.] 

CARRIERS— BILLS  OF  LADING— PRIOR  CONTRACT  NOT 
SUPERSEDED  BY.— An  antecedent  oral  conti-act  between  a  ship- 
per and  carrier,  entirely  independent  and  distinct  from  the  subse- 
quent bill  of  lading,  which  seelcs  to  limit  the  carrier's  liability,  is 
not  superseded  thereby. 

WITNESSES-EXPERT  EVIDENCE.— Witnesses  who  have 
had  from  eight  to  twenty-five  years'  experience  in  manuf.icturinfr, 
handling,  dealing  in,  and  shipping  condensed  milk  are  competent 
as  experts  to  testify  as  to  the  effect  of  transferring  such  milk  from 
refrigerator-cars  to  box-cars,  and  carrying  it  a  long  distance  in  the 
latter. 

CARRIERS— LIABILITY  ASSUMED  BEYOND  TERMINUS. 
A  common  carrier  may  contract  to  carry  and  deliver  goods  at  a 
place  bej'ond  the  terminus  of  its  own  route,  and  it  thereby  becomes 
liable  as  a  carrier  for  the  whole  distance.  The  connecting  carriers 
then  become  its  agents,  for  whose  negligence  or  default  it  is  respon- 
sible. 

APPELLATE  PRACTICE.— Every  unguarded  expression  by  a 
court  in  stating  reasons  for  a  ruling  in  the  presence  of  the  jury  can- 
not be  treated  as  error  requiring  a  reversal,  and  unless  inadvertent 
remarks  of  the  court  operate  to  the  injury  of  the  appellant,  ^they 
are  not  suflacient  to  reverse  a  Judgment. 

APPELLATE  PRACTICE.— IF  INSTRUCTIONS  ALREADY 
GIVEN  coiTectly  state  the  law,  it  is  not  error  to  refuse  to  give 
others  or  to  refuse  to  modify  those  already  given. 

APPELLATE  PRACTICE.-QUESTIONS  OF  FACT  in  ac- 
tions at  law  are  conclusively  settled  by  the  judgment  of  the  appel- 
late court  affirming  the  judgment  of  the  tiial  court. 

Action  to  recover  for  breach  of  a  shipping  contract.  The 
plaintiff  was  a  manufacturer  of  condensed  milk  at  Elgin,  Illi- 
nois. The  defendant  was  a  common  carrier  and  operated  a 
railroad  in  Cairo,  Illinois,  in  connection  with  a  railway  from 
Bird's  Point,  Missouri,  through  a  part  of  Texas,  and  kept  an 
office  at  Cairo.  By  its  authorized  agent,  in  consideration  that 
plaintiff  would  ship  its  milk  from  Elgin  over  the  Chicago  and 
Northwestern  Bailway  to  Dixon,  thence  ovea*  the  Illinois  Central 
Eailway  to  Cairo,  so  that  it  might  he  transported  to  its  destina- 
tion by  the  defendant,  the  latter  agreed  orally  with  plaintiff  to 
furnish  it  refrigerator-cars  at  Elgin,  and  that  the  milk,  when 
loaded  tberein  by  plaintiff  and  received  by  defendant  at  Cairo, 
should  not  be  removed  therefrom,  but  should  be  transported  in 
such  cars  by  defendant  over  its  lines  and  other  lines  to  its  place 
of  destination  in  Galveston,  Texas,  Plaintiff  loaded  certain 
refrigerator-cars  furnished  by  defendant  with  condensed  milk, 
and  the  latter  received  such  cars  at  Cairo,  but,  instead  of  send- 
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ing  them  through  to  their  destination  without  change  as  per 
Buch  contract,  the  defendant  transferred  the  milk  from  the  re- 
frigerator-cars to  box-cars,  and  then  shipped  it  to  Galveston, 
whereby  the  milk  was  damaged.  Plaintiff  obtained  judgment  in 
the  trial  court,  and  that  judgment  was  affirmed  by  the  appel- 
late court.    Defendant  appealed  to  this  court. 

Green  &  Gilbert,  for  the  appellant. 

W.  N.  Butler  and  A.  Leek,  for  the  appellee. 

^^  PHILLIPS,  J.  By  the  adjudication  of  the  trial  and  ap- 
pellate courts  the  questions  of  fact  have  been  conclusively  de- 
termined. By  the  judgments  of  those  courts  it  is  settled  that 
the  contract  was  made  as  alleged  in  some  of  the  counts  of  plain- 
tiff's declaration;  that  it  was  made  by  an  authorized  agent;  that 
the  milk  was  shipped  from  Elgin,  Illinois,  in  good  condition,  in 
refrigerator-cars,  under  said  contract,  and  was  delivered  to  ap- 
pellant at  Cairo,  Illinois,  in  those  cars,  and  was  by  appellant 
transferred  to  box-cars  and  in  them  carried  to  Galveston,  Texas, 
and  was  damaged  by  being  so  transferred  from  refrigerator  to 
box-cars  and  carried  therein  from  Cairo  to  Galveston;  that  the 
cases  of  milk  returned  to  the  depot  of  the  International  and 
Great  Northern  Railroad  Company  at  Galveston  were  damaged, 
and  were  disposed  of  at  the  best  price  obtainable  at  the  nearest 
market;  that  the  damage  sustained  was  to  the  extent  as  found 
by  the  jury,  and  that  the  verdict  was  not  excessive. 

®®®  The  appellant  contends  that  the  verbal  agreement  was 
superseded  by  the  subsequent  written  contract.  The  written 
contract  relied  upon  as  superseding  the  verbal  agreement  was 
that  expressed  in  the  bills  of  lading  issued  by  the  Chicago  and 
Northwestern  Railroad  Company,  and  which  sought  to  limit  its 
liability.  This  suit  is  not  brought  on  the  contract  embraced 
in  the  bills  of  lading,  but  on  a  separate  and  distinct  contract 
entered  into  between  appellant  and  appellee,  which  was  in  no 
manner  affected  by  the  bills  of  lading.  The  antecedent  con- 
tract on  which  this  suit  was  brought  was  entirely  independent 
and  distinct  from  that  in  the  bills  of  lading,  and  was  not  super- 
seded thereby. 

Objection  is  made  to  the  admission  of  expert  evidence,  be- 
cause the  witnesses  sought  to  be  examined  did  not  possess  suffi- 
cient knowledge  in  reference  to  the  effect  of  heat  and  cold  on 
milk,  or  the  effect  of  transferring  condensed  milk  from  refrig- 
erator-caxB  to  box-cars  and  carrying  it  a  long  distance  in  the 
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latter.  The  witnesses  thus  examined  had  from  eight  to  twen- 
ty-five years'  experience  in  manufacturing,  handling,  dealing  in, 
and  shipping  condensed  milk,  and  from  their  answers  and  ex- 
perience it  appears  they  were  competent  as  experts.  The  hy- 
pothetical question  put  to  witnesses,  and  allowing  their  testi- 
mony, were  not  error. 

The  agent  of  the  terminal  road  at  Galveston  was  called  as  a 
witness.  It  had  been  shown  that  six  hundred  and  sixty-two 
cans  of  milk  of  the  different  shipments  made  to  appellee's  con- 
signee were  by  the  latter  returned  to  the  depot  of  that  terminal 
road.  Appellant  had  sought  to  show  that  the  agent  of  that 
road  was  not  in  any  manner  its  agent,  and  the  following  ques- 
tion was  asked  the  witness  by  appellant's  counsel:  *1  will  ask 
you  if  you  or  your  railroad  company  had  any  knowledge  from 
Mr.  Ujffy  as  to  when  these  six  hundred  and  sixty-two  cans  of 
milk  were  brought  back  to  the  depot,  except  the  general  knowl- 
edge that  he  desired  them  shipped  when  a  sufficient  quantity 
accumulated?"  To  tbis  question  *®*  appellee's  counsel  ob- 
jected, and  the  objection  was  sustained.  In  ruling  on  the  ob- 
jection the  judge  stated,  in  its  discussion,  "I  hold  as  a  propo- 
sition of  law  Mr.  Becker  was  the  agent  of  defendant,"  to  which 
remark  and  ruling  of  the  court  defendant  objected  and  excepted. 
Thereupon  the  court  said  to  the  jury:  "Gentlemen,  my  remark 
as  to  the  law  was  addressed  to  the  attorneys,  and  not  to  you,  and 
you  will  disregard  it.  At  the  proper  time  I  will  instruct  you  in 
writing  as  to  what  the  law  is." 

A  common  carrier  may  enter  into  a  contract  to  carry  to  a 
place  beyond  the  terminus  of  its  route,  and  thereby  become  lia- 
ble as  a  carrier  for  the  whole  distance.  All  connecting  carriers, 
under  such  a  contract,  become  the  agents  of  such  contracting 
carrier,  for  whose  negligence  or  default  it  is  responsible.  The 
contracting  carrier  cannot  evade,  by  contract,  the  consequences 
of  the  negligence  of  such  connecting  carriers  any  more  than 
the  results  of  its  own:  Illinois  Cent.  R,  R.  Co.  v.  Frankenberg, 
64  111.  88;  5  Am.  Rep.  92;  Chicago  etc.  R.  R.  Co.  v.  Northern 
'  Line  Packet  Co.,  70  111.  217;  Hutchinson  on  Carriers,  117. 
Under  the  evidence  that  was  before  the  jury  at  the  time  of 
this  ruling  the  court  cooild  well  hold  the  terminal  road  and  its 
agent  were  the  agents  of  the  contracting  road;  but,  as  the  quee- 
tion  was  one  of  fact,  it  was  for  the  jury,  and  in  ruling  on  the 
admissibility  of  evidence  it  should  be  in  such  a  manner  as  that 
the  judge  should  express  no  opinion  on  the  evidence.  Every 
unguarded  expression  in  stating  reasons  for  rulings  cannot  be 
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treated  as  error  requiring  a  reversal.  It  is  not  unusual,  in  rul- 
ing on  the  admissibility  of  evidence,  to  refer  to  antecedent  evi- 
dence and  the  principle  deduced  therefrom,  and,  unless  inad- 
vertent remarks  of  the  court  operate  to  the  injury  of  appellant, 
it  will  not  be  sufficient  cause  to  reverse:  Birmingham  Fire  Ins. 
Co.  v.  Pulver,  126  111.  329;  9  Am.  St.  Eep.  598.  In  this  case  the 
jury  were  promptly  instructed  that  the  remark  as  to  the  law  was 
addressed  to  the  attorneys  and  should  be  disregarded  by  them, 
as  they  would  be  instructed  in  writing  as  to  the  law. 

*^*  Objection  is  made  to  the  giving  of  instructions  for  the 
plaintiff  and  in  refusing  and  modifying  instructions  asked  by 
the  defendant.  Two  instructions  were  given  for  the  plaintiff 
and  thirty-one  asked  by  the  defendant,  twenty  of  which  were 
given  as  aaked,  three  modified  and  given,  and  eight  refused. 
Those  given  for  the  plaintiff  correctly  stated  the  law.  Those 
given  for  the  defendant  stated  the  law  favorably  in  every  phase 
of  the  question  presented  by  the  defense.  There  was  no  error 
in  refusing  or  modifying  instmctions. 

This  case  is  one  to  be  determined  from  the  facts,  and  their 
determination  by  the  circuit  and  appellate  courts  precludes  our 
consideration  of  them. 

From  a  careful  consideration  of  the  record  we  find  no  reversi- 
ble error,  and  the  judgment  of  the  appellate  court  for  the  fourth 
district  is  affirmed. 

BILLS  OP  LADING  — PRIOR  VERBAL  NEGOTIATIONS  SU- 
PERSEDED.—All  prior  verbal  negotiations  between  a  shipper  and  a 
common  carrier  are  merged  in  the  bill  of  lading  or  contract  of 
Bhlpment:  McFadden  v.  Missouri  P.ac.  Ry.  Co.,  92  Mo.  343;  1  Am. 
St.  Rep.  721.  In  the  absence  of  fraud,  imposition,  or  mistake  It 
Ig  presumed  to  embody  the  entire  agreement  of  the  parties.  Prior 
and  contemporaneous  parol  stipulations  are  deemed  merged  in  the 
•writing,  and  parol  evidence  is  Inadmissible  to  vary,  control  or 
contradict  It:  See  monographic  note  to  Chandler  v.  Sprague,  38  Am. 
Dec.  409,  on  bills  of  lading. 

CARRIERS-LIABILITY  ASSUMED  BEYOND  TERMINUS.— A 
railroad  company  receiving  goods  consigned  to  a  place  beyond  the 
terminus  of  its  own  line  undertakes  to  convey  the  same  safely 
to  the  point  of  destination,  and  will  be  liable  for  the  loss  of  such 
goods  on  connecting  lines:  Note  to  Cavallaro  v.  Texas  etc.  Ry.  Co.. 
52  Am.  St.  Rep.  10:{:  see  Alabama  etc.  R.  R.  Co.  v.  Thomas,  89 
Ala.  294;  18  Am.  St.  Rep.  119.  and  note;  Bird  v.  Railroads,  99  Tcnn. 
719;  63  Am.  St.  Rep.  85fi,  and  note.  Connecting  carriers  become 
agents  of  the  original  carrier:  Note  to  Adams  Ex.  Co.  v.  Harris, 
16  Am.   St.  Rep.  319. 

APPEAI.— ERROR  NOT  PRE.IUDICIAL  cannot  work  a  reversal 
of  Judgment:  Farwell  Co.  v.  Wolf,  96  Wis.  10;  65  Am.  St  Rep. 
22;  Pacific  etc.  Co.  v.  Bear  Valley  Irr.  Co.,  120  Cal.  94;  65  Am. 
St.   Rep.   158. 

INSTRUCTIONS— WHEN   PROPERLY   REFUSED.-If  there  »■ 
no  reversible  error  In  the  instructions  given,  there  can  be  no  r«^ 
•    AM.  bt  Rsp.,  Vol.  LXVIi.— 1« 
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rersal  for  a  failure  to  give  additional  Instructions:  Tracy  v.  Hackett, 
19  Ind.  App.  133;  05  Am,  St  Kep.  398;  Galveston  etc.  Ky.  Co.  v. 
GoruUey,  Ul  Tex.  393;  m  Am.  St  Kep.  894. 


Smith  v.  Michigan  Buggy  Company. 

[175  ILLINOIS,  619.] 

MALICIOUS  PROSECUTION  OF  CIVIL  SUIT  BY  SUM- 
MONS ONLY.— An  action  for  damages  for  the  malicious  prosecution 
of  a  civil  suit  without  probable  cause  cannot  be  maintained,  when 
the  process  in  the  suit  so  prosecuted  is  by  summons  only,  and  is 
not  accompanied  by  the  arrest  of  the  person  or  seizure  of  property 
or  other  special  injury,  not  incident  to  all  similar  suits. 

Smith,  Shedd,  Underwood  &  Hall,  for  the  appellant 

Meek,  Meek  &  Cochrane,  for  the  appellee. 

«24  MAGEUDER,  J.  The  suit,  which  was  begun  by  the  de- 
fendant in  error  against  the  plaintiff  in  error  in  Michigan,  was 
an  ordinary  civil  suit,  and  resulted  in  favor  of  plaintiff  in  error. 
It  ia  alleged  in  the  declaration  in  the  case  at  bar,  that  the  suit 
in  Michigan  was  a  malicious  prosecution  and  without  probable 
cause;  but  it  is  not  alleged  nor  claimed  that,  in  that  suit,  the 
plaintiff  in  error  was  arrested,  or  that  any  of  his  property  was 
seized;  nor  does  it  appear  that  the  plaintiff  in  error  therein 
suffered  any  special  damage  over  and  above  the  ordinary  ex- 
penses and  trouble  which  are  attendant  upon  the  defense  of  an 
ordinary  civil  suit.  The  question,  therefore,  which  is  presented 
in  this  case,  and  the  only  question  which  we  deem  it  necessary  to 
consider,  is  whether  damages  can  be  recovered  for  the  malicious 
prosecution  without  probable  cause  of  an  ordinary  civil  suit,  be- 
gun by  personal  service  of  process,  and  unaccompanied  either 
by  an  arrest  of  the  person  or  by  seizure  of  property.  It  is  well 
settled  that  malicious  prosecution  is  a  proper  action  for  the  re- 
covery of  damages  for  the  institution  of  a  civil  suit  with  malice 
and  without  probable  cause,  where  the  defendant  is  deprived  of 
his  personal  liberty,  or  where  there  is  an  attachment  or  seizure 
of  his  property.  But  whether  malicious  prosecution  will  lie 
in  such  case,  in  the  absence  of  any  interference  with  personal 
liberty  and  in  the  absence  of  any  seizure  of  property,  is  a  ques- 
tion upon  which  the  authorities  are  very  much  divided. 

The  question  above  indicated  has  never  been  squarely  decided 
in  any  case  that  has  come  before  this  court.  In  Gorton  v. 
Brown,  27  111.  489,  81  Am.  Dec.  245,  it  was  held  that  an  action 
could  not  be  maintained  for  maliciously  suing  out  a  writ  ®^ 
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of  injunction.  The  conclusion  reached  in  that  case,  however, 
was  based  mainly  upon  the  ground  that  the  party  had  a  suffi- 
cient remedy  upon  the  injunction  bond,  given  when  the  injunc- 
tion was  obtained;  and  that  such  bond  was  designed  by  the 
statute  to  cover  the  damages  suffered  by  the  party  enjoined. 
But  the  drift  of  the  opinion  in  that  case  was  against  the  main- 
tenance of  an  action  for  malicious  prosecution  without  probable 
cause  of  an  ordinary  civil  suit,  unaccompanied  by  arrest  or  seiz- 
ure of  property.  In  Gorton  v.  Brown,  27  111.  489,  81  Am.  Dec. 
245,  we  said:  '*We  are  well  aware  that  elementary  writers  and 
respectable  courts  have  held  that  an  action  on  the  case  wiU  lie 
for  an  abuse  of  the  process  of  the  courts,  where  special  damages 
are  alleged,  and  against  a  party  for  prosecuting  a  causeless  action 
prompted  by  malice,  by  which  the  defendant  has  sustained  some 
injury,  for  which  he  has  no  other  recourse  or  remedy.  Such 
actions,  however,  for  the  most  part,  are  actions  wherein  arrests 
have  been  made  and  bail  demanded,  or  the  party  put  to  some 
other  expense  and  inconvenience,  which  cannot  be  compensated 
in  any  other  mode  than  by  an  action.  Such  actions,  except 
where  a  malicious  arrest  is  charged,  are  not  favored  by  the 
courts,  and  ought  not  to  be,  for  in  a  litigious  community  every 
successful  defendant  would  bring  his  action  for  a  malicious 
prosecution,  and  the  dockets  of  the  courts  would  be  crowded 
with  such  suits." 

The  question  here  under  consideration  has  been  much  dis- 
cussed of  late  years  in  legal  periodicals  and  in  text-books,  as 
well  as"  in  judicial  decisions  rendered  by  the  courts  in  many  of 
the  states.  We  have  examined  the  discussions  upon  this  sub- 
ject with  great  care,  and  are  inclined  to  hold  in  accordance  with 
the  intimation,  made  in  Gorton  v.  Brown,  27  111.  489,  81  Am. 
Dec.  245,  that  such  actions  ought  not  to  be  maintained. 

An  able  discussion  of  this  subject,  and  an  extensive  review 
of  the  authorities  in  relation  thereto  down  to  the  year  1878, 
may  be  found  in  21  American  Law  Register,  *^**  pages  281, 
353,  The  articles  there  published  were  written  by  Mr.  John  D, 
Lawson.  After  his  review  of  the  cases,  Mr.  Lawson  announces 
it  as  his  own  opinion,  "that,  while  the  weight  of  authority  de- 
nies the  action,  the  weight  of  reason  allows  it."  The  conclu- 
sion announced  by  the  author  of  these  articles  has  been  fol- 
lowed by  courts  of  last  resort  in  several  of  the  west«m  and 
newly  created  states.  But,  as  the  weight  of  authority  denies 
the  action,  we,  ae  a  court,  feel  it  our  duty  to  be  governed  by 
the  weight  of  authority  rather  than  by  the  conclusion  of  any 
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law-writer,  however  able  and  ingenious  his  reasoning  may  be. 
The  autho'i  of  these  articles,  after  giving  the  substance  of  the 
English  and  American  decisions  upon  this  subject,  fa'-ly  and 
frankly  states  the  following  conclusion  therefrom,  before  he  an- 
nounces his  own  judgment  in  opposition  to  such  conclusion,  to 
wit:  "We  have  now  reviewed  all  the  American  cases  pro  and 
con;  and  the  weight  of  authority  appears  to  be  against  the  right 
of  action  for  the  unfounded  and  malicious  prosecution  of  an 
ordinary  civil  action.  With  the  majority  are  all  but  one  of  the 
text-writers  we  have  cited — Swift,  Townsend,  Addison,  and  the 
editors  of  the  American  Leading  Cases,  who  follow  the  Eng- 
lish adjudications;  Mr.  Weeks,  who  limits  the  right  to  'ex- 
tremely vexatious  suits  where  special  damage  has  been  actually 
suifered,'  and  Judge  Cooley,  who  discourages  the  remedy  with- 
out positively  denying  the  right.  On  the  other  side  ifi  Mr.  Bil- 
liard, who  evidently  favors  the  action,  but  unfortunately  relies 
upon  cases  which  do  not  sustain  it  at  all." 

Another  review  of  the  authorities  may  be  found  in  41  Cen- 
tral Law  Journal,  page  449. 

The  learned  author  of  the  article  on  "Malicious  Prosecution" 
in  14  American  and  English  Encyclopedia  of  Law,  beginning 
on  page  32,  also  refers  to  and  states  the  substance  of  the  cases 
on  both  sides  of  the  question.     It  is  there  said:  "At  common 
law,  the   defendant  in  an   action  maliciously  brought  without 
probable  cause  has  a  right  *^'"  of  action  against  the  plaintiff  in 
such  action  after  its  termination  in  favor  of  such  defendant, 
and  this  regardless  of  whether  the  plaintiff  had  interfered  with 
either  the  person  or  property  of  the  defendant.     But,  after  the 
enactment  of  the  statute  of  Marlbridge  in  the  fifty-second  year 
of  Henry  III,  giving  costs  to  successful  defendants  by  way  of 
damage  against  the  plaintiff  pro  falso  clamore,  it  came  to  be 
held  that  an  action  for  malicious  prosecution  would  not  lie  in 
civil  actions,  unless  in  ca^es  where  there  had  been  arrest  of  the 
person,  or  seizure  of  property,  or  other  special  injury,  which 
would  not  necessarily  result  in  all  suits  prosecuted  to  recover 
for  like  causes  of  action.     And  this  is  the  rule  adopted  by  some 
af  the  courts  of  this  country.     The  contrary  rule,  adopted  by 
courts  equal  in  number  and  respectability,  is  that  an  action  can 
be  maintained,  where  neither  the  person  nor  the  property  was 
seized,  for  damages  accruing  in  suits  brought  maliciously  and 
without  probable  cause."    We  prefer  to  adopt,  as  the  sounder 
rule,  the  rule  first  stated  in  the  passage  last  above  quoted. 
We  axe  of  the  opinion,  and  so  hold,  that  an  action  for  the  ma> 
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licious  prosecution  of  a  civil  suit  without  probable  cause  will 
not  lie  where  the  process  in  the  suit  so  prosecuted  is  by  sum- 
mons only,  and  is  not  accompanied  by  arrest  of  the  person,  or 
seizure  of  the  property,  or  other  special  injury  not  necessarily 
resulting  in  all  suits  prosecuted  to  recover  for  like  causes  of 
action.  This  conclusion  is  sustained  by  the  following  author- 
ities, towit:  Potts  V.  Imlay,  4  N.  J.  L.  330;  7  Am.  Dec.  603; 
Bitz  V.  Meyer,  40  N.  J.  L.  252;  29  Am.  Rep.  233;  Muldoon  v. 
Rickey,  103  Pa.  St.  110;  49  Am.  Rep.  117;  Kramer  v.  Stock, 
10  Watts,  115;  Eberly  v.  Rupp,  90  Pa.  St.  259;  Mayer  v.  Walter, 
64  Pa.  St.  283;  Wetmore  v.  Mellinger,  64  Iowa,  741;  52  Am. 
Rep.  465;  Smith  v.  Hintrager,  67  Iowa,  109;  McNamee  v.  Minke, 
49  Md.  122;  Supreme  Lodge  etc.  v.  Unverzagt,  76  Md.  104; 
Terry  v.  Davis,  114  K  C.  31;  Ely  v.  Davis,  111  N.  C.  24; 
Mitchell  V.  Southwestern  R.  R.  Co.,  75  Ga.  398;  Newell  on  Ma- 
licious Prosecution,  sec.  32. 

*^*  Those  who  favor  the  doctrine  that  the  courts  ought  to 
permit  suits  of  this  character  to  be  brought  and  prosecuted  urge 
in  support  of  it  the  common-law  maxim  that  for  every  wronig 
the  law  furnishes  a  remedy.  It  is  said  that,  when  a  civil  suit 
is  maliciously  prosecuted  without  probable  cause,  the  defendant 
undergoes  expenses,  and  suffers  injury  from  loss  of  time,  and 
often  from  loss  of  credit;  and  that  these  wrongs  he  must  endure 
without  a  remedy,  if  he  cannot  bring  suit  for  damages  for  the 
prosecution  of  such  malicious  action.  On  the  other  hand,  it 
must  be  remembered  that  the  courts  are  open  to  every  citizen; 
and  every  man  has  a  right  to  come  into  a  court  of  justice  and 
claim  what  he  deems  to  be  his  right  without  fear  of  being  prose- 
cuted for  heavy  damages.  If  such  actions  are  allowed,  it  might 
oftentimes  happen  that  an  honest  suitor  would  be  deterred  from 
ascertaining  his  legal  rights  through  fear  of  being  obliged  to 
defend  a  subsequent  suit,  charging  him  with  malicious  prosecu- 
tion. 

It  is  urged  that  the  costs,  which  are  awarded  to  the  successful 
defendant  in  a  civil  suit  malicious  in  its  character  and  brought 
against  him  without  probable  cause,  are  inadequate  compensa- 
tion for  the  injury  which  he  suffers.  But  the  question  of  the 
amount  of  costs  which  are  to  be  allowed  the  successful  party 
is  a  question  to  be  determined  by  the  legislature,  and  not  by 
the  courts.  As  was  said  by  Chief  Justice  Kirkpatrick  in  Potts 
V.  Imlny,  4  N.  J.  L.  330,  7  Am.  Dec.  603:  "The  courts  of  law 
are  open  to  every  citizen,  and  he  may  sue  toties  quoties  upon 
the  penalty  of  lawful  costs  only.    These  are  considered  as  a 
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sufficient  compensation  for  the  mere  expenses  of  the  defendant 
in  his  defense.  They  are  given  to  him  for  this  purpose,  and 
he  cannot  rise  up  in  a  court  of  justice  and  say  the  legislature 
has  not  given  him  enough.  If  we  were  legislators,  indeed,  per- 
haps we  should  be  inclined  to  say  that  the  costs,  in  all  case* 
where  costs  are  given,  should  completely  indemnify  the  party 
for  all  his  necessary  expenses  both  of  time  and  money;  but  those 
to  whom  this  high  trust  is  **^**  committed  in  this  state  have 
thought,  and  we  will  presume  have  wisely  thought,  otherwise." 
Such  ordinary  trouble  and  expense  as  arise  from  the  ordinary 
forms  of  legal  controversy  should  be  endured  by  the  law-abiding 
citizen  as  one  of  the  inevitable  burdens  which  men  must  sus- 
tain under  civil  government:  Muldoon  v.  Rickey,  103  Pa.  St 
110;  49  Am.  Rep.  117.  In  the  case  at  bar,  there  was  introduced 
in  evidence  a  transcript  of  the  record  of  the  action  which  was 
tried  in  Michigan.  This  transcript  shows  that  a  considerably 
larger  bill  of  costs  is  allowed  against  the  defeated  party  in  a  civil 
action  in  the  state  of  Michigan  than  is  allowed  in  the  state  of 
Illinois  and  in  many  of  the  other  states.  It  appears  from  the 
defendant's  bill  of  costs  in  the  Michigan  suit  that  the  present 
plaintiff  in  error  was  allowed  attorneys'  fees  for  services  before 
notice  of  trial,  after  notice  of  trial,  and  during  the  trial,  and 
upon  continuance  of  the  cause;  and  that  he  was  furthermore 
allowed  a  reporter's  fee,  and  witness  fees  on  trial,  including 
days  and  miles  traveled  by  the  plaintiff  in  error  and  a  witness 
who  went  to  Michigan  from  Illinois  to  testify.  The  total  taxa- 
tion of  costs  in  behalf  of  plaintiff  in  error  in  the  Michigan  suit 
was  seventy-four  dollars  and  seventy  cents. 

Those  who  favor  this  species  of  action  also  claim  that,  if  the 
courts  refuse  to  allow  such  actions  to  be  maintained,  litigation 
will  be  encouraged,  and  causeless  and  unfounded  civil  suits  will 
be  apt  to  be  brought.  On  the  contrary,  the  danger  is  that  liti- 
gation will  be  promoted  and  encouraged  by  permitting  such 
suits  as  the  present  axjtion  to  be  brought.  This  is  so,  because 
the  conclusion  of  one  suit  would  be  but  the  beginning  of  an- 
other. A  defendant  who  had  secured  a  favorable  result  in  the 
suit  against  him  would  be  tempted  to  bring  another  suit  for 
the  purpose  of  showing  that  there  had  been  malice  and  want  of 
probable  cause  in  the  prosecution  of  the  first  suit  which  he 
had  won.  Litigation  would  thus  become  interminable.  Every 
unsuccessful  action  would  be  apt  to  be  followed  by  another,  al- 
leging malice  in  the  prosecution  ®^**  of  the  former  action. 
There  would  thus  be  substantially  a  trial  of  every  lawsuit  twice 
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instead  of  once,  because,  in  order  to  show  that  the  first  suit  was 
malicious  and  without  probable  cause,  it  would  be  necessary  to 
go  over  again  the  material  facts  that  had  been  developed  by  the 
proof  in  such  suit. 

Again,  if  every  successful  defendant  should  be  encouraged 
to  bring  an  action  against  the  defeated  plaintiff  for  the  ma- 
licious prosecution  without  probable  cause  of  an  ordinary  civil 
suit,  such  defendant  would  be  careless  and  extravagant  in  the 
matter  of  the  cost  of  the  defense  made  by  him.  It  would  be 
a  matter  of  little  importance  to  the  successful  defendant 
whether  his  contract  with  his  attorney  for  the  letter's  profes- 
sional services  provided  for  extravagant  or  reasonable  fees,  if  he 
could  turn  around  at  once  and  recover  from  the  defeated  plain- 
tifE  whatever  he  had  expended.  His  expenses  and  trouble  and 
loss  of  time  and  credit  would  assume  larger  proportions,  and 
would  be  regarded  as  heavier  burdens,  if  he  knew  that  he  was 
to  be  reimbursed  for  such  outlay  from  the  property  of  his  aA* 
versary. 

In  addition  to  this,  there  is  no  reason  why  a  plaintiff  may  not 
bring  an  action  against  a  defendant  who  has  made  a  groundless 
and  causeless  defense,  if  the  defendant  may  sue  for  damages 
which  he  has  suffered  for  an  unfounded  prosecution. 

For  the  reasons  stated,  we  are  of  the  opinion  that  the  court 
below  committed  no  error  in  instructing  the  jury  to  find  for 
the  defendant  below,  the  defendant  in  error  here.  Accordingly, 
the  judgment  of  the  appellate  court,  affirming  the  judgment  of 
the  circuit  court,  is  affirmed. 


MA^.ICIOUS  PROSECUTION— ARREST  OR  INTERFERENCE 
WITH  PROPERTY  AS  AN  ESSENTIAL.— Whether  a  mnllcloua 
suit,  without  probable  cause,  where  there  is  no  seizure  of  the  de- 
fendant's body  or  proods,  wUl  be  a  sufficient  ground  for  an  action 
of  malicious  prosecution,  Is  a  question  upon  which  \he  authorities 
are  divided:  See  monographic  notes  to  Williams  v.  Hunter,  14  Am. 
Dec.  601.  and  Ross  v.  Hlxon,  20  Am.  St.  Rep.  130.  In  support  of 
the  principal  case,  see  Potts  v.  Inilay.  4  N.  .7.  L.  330;  7  Am.  Dec 
603:  Bitz  V.  Meyer,  40  N.  J.  L.  2.'»2;  29  Am.  Rep.  233:  Muldoon  v. 
Rickey,  103  Pa.  St.  110;  49  Am.  Rep.  117.  Contra.  Smith  v.  Burrus, 
106  Mo.  94;  27  Am.  St.  Rep.  329;  Antcllff  v.  June.  81  Mich.  477; 
21  Am.  St.  Rep.  533;  Brand  v.  Hinchraan,  68  Mich.  590;  13  Am. 
St   Rep.   362,   and   notes  thereto. 
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Hyatt  v.  Washington. 

(20  Indiana  Appeals,  148.1 

INJDNOTION  BONDS.— ATTORNEY'S  FEES,  for  defending 
an  Injunction  suit  at  the  trial  on  the  merits  may  be  recovered  in 
an  action  on  the  bond,  although  the  injunction  was  not  the  sole 
object  of  the  action. 

INJUNCTION  BONDS— APPELLATE  PRACTICE.— The  fact 
that  the  names  of  the  sureties  do  not  appear  in  the  body  of  an 
Injunction  bond  is  not  material  on  appeal,  when  the  court  approved 
the  bond  when  the  restraining  order  was  issued. 

INJUNCTION  BONDS— OBLIGEES.— If  the  names  of  two  of- 
ficials of  a  city  are  designated  as  such,  and  they  are  named  as 
obligees  in  a  bond  given  in  a  suit  against  the  city  for  an  injunc- 
tion, any  rights  under  such  bond  do  not  accrue  to  such  o£3cers  as 
individuals,  but  as  officers  of  the  municipality. 

A.  J.  Padgett  and  J.  A.  Padgett,  for  the  appellants. 

C.  K.  Tharp,  for  the  appellees. 

*^»  EOBINSON,  C.  J.  Appellants,  in  a  formeir  suit,  had 
obtained  a  temporary  restraining  order  against  appellees.  The 
injunction  bond  was  conditioned  to  pay  appellees  all  damages 
and  costs  which  might  accrue  to  them  by  reason  of  the  injunc- 
tion and  restraining  order  which  might  be  issued.  On  final 
hea'ring  the  injunction  was  dissolved.  This  action  was  brought 
upon  the  bond,  to  recover  fees  paid  to  counsel  for  services  ren- 
dered at  the  trial  of  the  case  on  its  merits,  which  resulted  in 
the  dissolution  of  the  injunction. 

It  appears  that  no  motion  was  made  nor  services  rendered  in 
resisting  or  attempting  to  dissolve  the  temporary  restraining 
order,  and  that  the  services  rendered  were  at  the  trial  of  the 
case  on  its  merits.  And  it  is  argued  by  appellant's  counsel  that 
Buch  services  do  not  come  within  the  conditions  of  the  bond, 
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and  that  they  are  not  damages  resulting  from  the  granting 
of  the  temporary  restraining  order.  It  is  held  that  where  the 
injunction  is  the  sole  object  of  the  action,  the  necessity  of  pay- 
ing counsel  fees  in  defending  the  case  on  its  merits  is  an  actual 
damage  sustained  by  reason  of  the  injunction,  and  such  fees 
may  be  recovered  in  an  action  on  the  bond:  Raupman  v.  Evans- 
ville,  44  Ind.  392;  Noll  v.  Smith,  68  Ind.  188.  And  it  is  fur- 
ther held  that  where  other  and  additional  relief  is  sought  in 
such  cases,  counsel  fees  may  be  allowed,  but  that  they  should 
be  restricted  to  such  fees  as  are  necessarily  paid  in  defeating  the 
injunction.  And  in  the  case  at  bar  the  record  discloses  that 
the  trial  court  limited  the  recovery  to  the  amount  expended 
for  fees  on  account  of  the  injunction  branch  of  the  case:  See 
Robertson  v.  Smith,  129  Ind.  422;  2  High  on  Injunctions,  sec. 
1G88;  Swan  v.  Timmons,  81  Ind.  243;  Beeson  v.  Beeson,  59 
Ind.  97. 

While  the  above  cases  do  not  expressly  so  hold,  yet,  reason- 
ing from  the  rules  they  declare,  we  are  of  the  ^^^  opinion  that 
the  correct  rule  is  that  attorney's  fees  for  defending  an  injunc- 
tion suit  at  the  trial  on  the  merits  may  be  recovered  in  an  ac- 
tion on  the  bond,  although  the  injunction  was  not  the  sole  ob- 
ject of  the  action. 

The  names  of  the  sureties  do  not  appear  in  the  body  of  the 
bond,  but  that  is  not  material,  as  the  court  approved  the  bond 
when  the  restraining  order  was  issued:  Griffin  v.  Wallace,  66 
Ind.  410;  Potter  v.  State,  23  Ind.  550. 

Construing  the  complaint  and  the  bond,  filed  as  an  exhibit, 
together,  it  is  evident  that  the  city  of  Washington  is  the  real 
party  in  interest.  There  is,  in  effect,  but  one  obligee  named 
in  the  bond.  Any  right  accruing  to  the  persons  named  in  the 
bond  as  obligees  would  not,  by  the  express  terms  of  the  bond, 
accrue  to  them  as  individuals,  but  as  officers  of  the  municipality. 
The  two  persons  named  are  designated  as  "mayor  of  the  city 
of  Washington"  and  "marshal  of  the  city  of  Washington"  re- 
ipectively,  and  as  individuals  they  have  no  connection  with  the 
matter.  This  fact  clearly  distinguishes  the  case  at  bar  from 
Hildrup  V.  Brentano,  16  111.  App.  443,  set  out  at  length  in  ap- 
pellants' brief. 

Judgment  affirmed. 

lN.IlJ.\CTION  BONDS  —  SUITS  UPON-RECOVEIlY  OF  AT- 
TOHNEY'S  FEES.— Attorney's  fees  Incurred  by  the  defendant  by 
renson  of  n  preliminary  Injunction  are  part  of  the  dauinpres  for  whicli 
he  has  a  ripht  to  indemnity,  but  only  such  fees  as  may  be  Incurred 
after  the  injunction  had  been  Issued,  and  prior  to  the  determination 
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of  the  action  can  be  considered  as  within  the  rule;  Curtiss  v.  Bach- 
man,  110  Cal.  433;  52  Am.  St.  Rep.  Ill,  and  note;  Boiling  v.  Tate,  65 
Ala.  417;  39  Am.  Rep.  5,  and  note;  Behiens  v.  McKenzie,  23  Iowa, 
833;  92  Am.  Dec.  428.  See  monographic  note  to  Trapnall  v.  McAfee, 
77  Am.  Dec  158-160,  where  the  matter  Is  fully  discussed. 


Haskell  v.  Gallagher. 

|20  Indiana  Appeals,  224.] 

MECHANICS'  LIENS— OIL-WELL.— A  mechanic's  or  ma- 
terialman's lien  may  be  had  and  enforced  against  an  oil-well  for 
labor  done  and  material  furnished  In  drilling  such  well.  Oil-wells 
are  "structures"  within  the  meaning  of  the  mechanic's  lien  law. 

F.  H.  Snyder,  G.  W.  Bergman,  J.  Denny,  and  J.  Moran,  for 
the  appellants. 

J.  J.  M.  La  Follette,  0.  H.  Adair,  and  J.  A.  M.  Adair,  for 
the  appellees. 

***  BLACK,  J.  Demurrers  of  the  appellants  for  want  of 
sufficient  facts  to  the  complaint  of  one  of  the  appellees  and  to 
cross-complaints  of  the  other  appellees  were  overruled.  Each 
of  these  pleadings  showed  that  the  appellants,  heing  tenants 
under  an  oil  and  gas  lease  of  certain  land,  for  the  term  of  five 
years  and  as  much  longer  as  gas  and  oil  should  be  found  in  pay- 
ing quantities  on  said  land,  caused  to  be  erected  thereon  an  oil 
and  gas  derrick,  and  contracted  with  one  Peter  Ogle  to  drill  a 
well  for  oil  or  gas  where  the  derrick  was  located.  One  of  the 
appellees  furnished  natural  gas  to  said  contractor  for  fuel  with 
which  to  run  the  engine  by  which  power  was  supplied  for 
drilling  the  well.  All  the  other  appellees  performed  labor  in 
the  drilling  of  the  well  under  the  employment  of  said  con- 
tractor. 

It  was  alleged  in  the  complaint  and  each  of  the  cross-com- 
plaints that  the  well  so  drilled  "is  now  a  ^^^  producing  oil-well, 
and  that  the  derrick,  drive  pipe,  pumping  outfit,  boiler,  engine 
and  connections,  lead  and  steam  pipes  are  all  attached  and  con- 
stitute a  part  of  said  oil-well  and  structure."  The  pleadings 
each  contained  the  usual  and  proper  averments  for  the  enforce- 
ment of  the  statutory  mechanic's  or  materialman's  lien  under 
a  notice  thereof  exhibited  with  each  pleading;  and  upon  trial 
of  issues  formed,  the  court,  in  pursuance  of  its  findings,  ren- 
dered judgment  enforcing  liens  in  favor  of  the  appellees  upon 
the  leasehold  interest  of  the  appellants.  The  controlling  ques- 
tion to  be  decided  is,  whether  or  not  a  mechanic's  or  material- 
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man's  lien  may  be  had  and  enforced  for  labor  done  and  fuel 
furnished  in  drilling  an  oil-well. 

The  statute  under  which  the  appellees  proceeded,  section 
7255  of  Burns'  llevised  Statutes  of  1894,  provides  that  contract- 
ors, et  cetera,  and  "all  persons  perfonning  labor  or  furnishing 
material  or  machinery  for  erecting,  altering,  repairing,  or  re- 
moving any  house,  mill,  manufactory,  or  other  building,  bridge, 
reservoir,  system  of  water  works,  or  other  structure,  may  have 
a  lien,"  et  cetera.  If  the  appellees  could  claim  the  benefit  of 
this  statute,  it  would  seem  that  it  must  be  upon  the  ground  that 
an  oil-well  as  described  in  the  pleadings  is  a  "structure"  within 
the  meaning  of  that  word  in  the  connection  in  which  it  is  used 
in  the  statute.  The  term,  when  applied  to  a  material  thing 
made  by  human  labor,  whether  considered  etymologically  or 
with  reference  to  common  usage,  or  with  regard  to  the  words 
by  which  it  is  immediately  preceded  in  the  statute,  means  some- 
thing composed  of  parts  or  portions  which  have  been  put  to-, 
gether  by  human  exertion. 

We  are  not  left  to  rely  upon  our  own  knowledge  or  common 
usage  as  to  what  is  meant  and  understood  by  the  expression  "an 
oil-well,"  but  the  thing  to  which  ***  that  name  is  applied  in 
the  pleadings  is  there  described,  in  language  which  we  have 
quoted.  It  consists,  when  ready  for  its  useful  purpose,  of  much 
more  than  the  mere  hole  in  the  earth,  in  the  drilling  of  which 
the  appellees  performed  labor  or  furnished  material.  Not  only 
was  the  oil-well,  a  portion,  the  most  important  portion,  of  which 
was  made  by  labor  and  fuel  furnished  by  the  appellees,  a  struc- 
ture in  the  literal  sense,  but,  when  it  is  regarded  in  connection 
with  the  structures  specifically  named  in  the  statute,  it  must, 
we  think,  be  considered  as  within  the  legislative  intent  in  the 
use  of  the  statutory  phrase  "other  structure."  For  performing 
labor  or  furnishing  material  for  the  making  of  any  paxt  of  such 
a  structure,  though  it  be  in  the  drilling  of  the  hole  for  the 
insertion  of  the  tubing  through  which  the  oil  may  flow  or  may 
be  pumped,  a  lien  may  be  had  under  the  statute. 

In  !McElwaine  v.  Hosey,  135  Ind.  481,  492,  it  was  said  that 
the  boiler,  engine,  shafting,  beam,  derrick,  reel,  ropes,  and  drill, 
when  put  in  place  and  action,  in  drilling  a  gas-well,  constitute, 
not  a  mill  but  a  structure  within  the  meaning  of  the  statute 
above  mentioned.  If  such  appliances  for  making  a  gas-well 
be  a  structure,  it  would  seem  that  a  completed  oil-well  with  all 
its  appliances,  including  the  drilled  hole  in  the  earth,  with  its 
tubing,  should  also  be  regarded  as  within  the  meaning  to  which 
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the  language  of  the  statute  may  legitimately  be  expanded  in  its 
application  by  the  courts. 
The  judgment  is  affirmed. 

MECHANICS'  LIENS— BUILDING  OB  STRUOTURE-WHAT 
IS.— The  word  "building"  cannot  be  held  to  Include  every  species  of 
erection  on  land,  such  as  fences,  gates,  or  other  like  structures. 
Taken  in  its  broadest  sense,  it  can  mean  only  an  erection  intended 
(or  use  and  occupation  as  a  habitation  or  for  some  purpose  of  trade, 
manufacture,  ornament,  or  use,  constituting  a  fabric  or  edifice,  such 
as  a  house,  store,  church,  or  shed:  See  monographic  note  to  La 
Crosse  etc.  R.  R.  Co.  v.  Vanderpool,  78  Am.  Dec.  694.  If  a  structure 
la  of  a  substantial  and  permanent  character,  and  may,  in  any  reason- 
Able  sense  be  known  as  a  building,  it  may  be  encumbered  by  a 
mechanic's  Uen:  Wheeler  v.  Pierce,  167  Pa.  St.  416;  46  Am.  St. 
Bep.  679. 


Baltimoeb  &  Ohio  Southwestern  Railway  Com- 
pany V.  Bradford. 

['20  Indiana  Appeals,  348.] 

PARENT  AND  CHILD— ACTION  FOR  DEATH.— Under  the 
Indiana  statutes,  the  father  has  a  right  to  maintain  an  action  to 
recover  for  the  injury  or  death  of  his  child. 

RAILROAD  COMPANIES— LIABILITY  FOR  DEATH  OF 
CHILD— FAILURE  TO  FENCE  TRACK.— A  railway  company  is 
not  liable  in  damages  for  the  death  of  a  very  young  child  which  h^ 
wandered  upon  its  track  and  is  killed  by  a  passing  train,  merely  be- 
cause it  has  failed  to  fence  its  right  of  way,  as  required  by  statute. 
Such  statute  imposes  no  duty  to  fence  as  respects  children. 

RAILROAD  COMPANIES— LIABILITY  FOR  DEATH  OF 
TRESPASSING  CHILD.— Although  a  child  two  years  old  is  non  sui 
Juris  and  negligence  cannot  be  predicated  upon  its  own  conduct,  its 
tender  age  does  not  prevent  it  from  becoming  a  trespasser  upon  a 
railroad  track  and  as  such  the  railway  company  owes  the  child  no 
duty,  except  that  if  it  is  discovered  in  a  place  of  danger  the  com- 
pany must  use  every  efCort  to  prevent  its  Injury,  and  Is  not  liable  for 
-  the  death  of  such  child  unless  guilty  of  negligence. 

RAILROAD  COMPANIES— LIABILITY  FOR  DEATH  OF 
TRESPASSING  CHILD-FAILURE  TO  GIVE  SIGNALS.— A  rail- 
road company  is  not  liable  for  the  death  of  a  trespassing  child 
which  has  wandered  upon  its  track  and  has  been  killed  by  a  passing 
train  of  cars,  merely  because  it  failed  to  give  the  statutory  signals 
required  at  crossings.  The  object  of  such  signals  Is  to  warn  persons 
who  have  a  right  to  use  such  crossings  or  to  be  upon  the  track. 

RAILROAD  COMPANIES— LIABILITY  FOR  INJURY  TO 
TRESPASSERS- DUTY  TO  GIVE  SIGNALS.— The  object  of  stat- 
utes requiring  the  sounding  of  a  whistle  or  the  ringing  of  a  bell  upon 
the  approacli  of  a  train  at  a  highway  crossing  is  to  warn  persons, 
with  vehicles  and  driving  animals,  and  those  having  a  right  to  use 
the  highway  and  crossing.  Trespassers  cannot  complain  if  the  stat- 
tite  Is  violated. 

.     W.  R.  Gardiner,  C.  G.  Gardiner,  W.  R.  Gardiner,  Jr.,  and 
E.  W.  Strong,  for  the  appellants. 

C.  K.  Tharp  and  J.  McD.  Huff,  for  the  appellee. 
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^"^^  HENLEY,  J.  Action  by  the  appellee  against -the  appel- 
lant, the  Baltimore  &  Ohio  Southwestern  Railway  Company, 
for  damages  sustained  by  appellee  by  reason  of  the  death  of  his 
infant  daughter,  who  was  killed  by  one  of  appellant's  locomo- 
tives. The  complaint  was  in  two  paragraphs.  Both  paragraphs 
of  ****  complaint  were  demurred  to  by  appellant.  The  lower 
court  overruled  the  demurrers  to  each  paragraph  of  the  com- 
plaint, to  which  ruling  of  the  court  appellant  excepted,  and  has 
assigned  such  ruling  as  error  to  this  court.  Appellant  answered 
with  general  denial,  and  upon  the  issues  thus  formed  there  was 
a  trial  by  jury.  The  court  instructed  the  jury  in  writing. 
There  was  a  verdict  and  judgment  in  favor  of  appellee  for  eight 
hundred  and  fifty  dollars.  The  appellant  moved  the  court  for 
a  new  trial,  which  was  overruled,  to  which  ruling  appellant 
excepted  and  assigns  such  ruling  as  error  to  this  court.  The 
record  in  this  case  properly  presents  all  the  questions  argued 
by  appellant's  counsel. 

It  is  first  contended  by  appellant  that  the  first  paragraph  of 
appellee's  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  the  court  erred  in  overruling  the  de- 
murrer thereto.  The  statutes  of  this  state  give  to  the  father 
the  right  to  maintain  an  action  for  the  injury  or  death  of  a 
child:  Burns'  Rev.  Stats.  1894,  sec.  267;  Homer's  Rev.  Stats. 
1897,  p.  266;  Pittsburg  etc.  Ry.  Co.  v.  Vining,  27  Ind.  513;  92 
Am.  Dec.  269;  Mayhew  v.  Burns,  103  Ind.  328. 

The  first  paragraph  of  complaint  alleges,  in  substance,  that 
appellee  was,  on  and  prior  to  the  eighth  day  of  June,  1895,  the 
father  of  one  Ruth  Bradford,  who  was  a  healthy,  bright,  and 
intelligent  child,  and  at  that  time  two  years  old;  that  appellant, 
a  railroad  corporation,  owned,  operated,  and  ran  over  its  track 
trains  of  cars  by  and  through  the  city  of  Washington,  Daviess 
county,  Indiana;  that  appellee  on  said  day,  together  with  said 
Ruth  and  his  wife,  were  living  on  a  farm  which  is  situated 
about  a  mile  west  of  Washington  and  which  adjoins  and  abuts 
upon  and  lies  immediately  north  of  appellant's  track  and  right 
of  way;  that  the  house  in  which  appellant  lived  was  situated 
about  one  hundred  feet  from  appellant's  track,  **"*  in  an  open 
space  of  ground  used  by  appellee  for  a  yard  and  garden,  and 
which  open  space  extended  from  the  house  down  to  and  alonjr 
appellant's  right  of  way;  that  on  said  day  appellant,  at  about 
the  hour  of  six  o'clock  and  fifteen  minutes  P.  M.,  ran  an  extra 
train  of  cars  from  its  shops  at  Washington  to  Vincennes,  In- 
diana, and  as  said  train  passed  by  appellee's  house  it  struck  said 
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Ruth,  who  had  wandered  upon  the  track,  and  killed  her;  that 
Appellant  and  his  wife  at  all  times  vigilantly  watched  after  the 
comfort  and  safety  of  said  child,  but  that  on  said  day,  without 
any  fault  of  appellee  or  any  member  of  the  family,  said  child 
-escaped  from  their  sight  for  a  few  moments  and  wandered  upon 
the  railroad  track,  and  was  run  over  and  killed  as  aforesaid; 
that,  quoting  from  the  complaint,  said  child  was  killed  on  ac- 
count of  the  carelessness  of  appellant  in  this:  "That  all  the 
lands  along  defendant's  right  of  way  where  the  same  adjoins 
and  abuts  upon  the  lands  occupied  by  the  plaintiff,  including 
the  space  used    by  him  as  his  yard  and    garden,  were  open, 
cleared,  and  in  cultivation,  and  it  became  and  was  the  duty  of 
the  defendant  to  build,  keep,  and  maintain  along  the  north 
side  of  its  right  of  way  where  the  same  passes  by  the  plaintiff's 
house,  yard  and  premises,  a  fence  sufficient  and  suitable  to  turn 
and  prevent  cattle,  horses,  mules,  sheep,  hogs,  or  other  stock 
from  getting  on  said  railroad  track;  that  notwithstanding  said 
duty,  and  wholly  in  disregard  of  the  same,  the  said  defendant 
carelessly  and  negligently  and  knowingly  suffered  and  permitted 
the  fence,  which  had  been  erected  years  ago  along  its  right  of 
way  by  the  plaintiff's  home  and  premises,  to  become  old,  worn 
out,  and  torn  down  to  the  ground,  so  that  the  same  offered  no 
obstruction  whatever  to  any  kind  of  stock  or  to  the  plaintiff's 
child,  and  the  defendant  carelessly,  negligently,  and  willfully 
failed  ^''  and  refused  to  repair  the  fence,  or  to  keep  and  main- 
tain the  same  in  such  repair  as  would  be  sufficient  and  suitable 
to  turn  and  prevent  cattle,  horses,  mules,  sheep  or  other  stock 
from  getting  on  said  railroad  track  at  the  place  where  it  passes 
the  premises  of  the  plaintiff;  that  said  Ruth  escaped  from  her 
home  and  went   over  and  upon    the  defendant's  said  railroad 
track  at  or  about  where  the  defendant  had  suffered  and  per- 
mitted the  fence  to  become  out  of  repair  and  torn  down  to  the 
ground,  and  was  thus  run  over  and  killed  by  the  defendant, 
without  any  fault  or  negligence  upon  his  part;  that  if  the  fence 
had  been  built  and  maintained  as  it  was  the  duty  of  the  de- 
fendant to  do,  the  said  Ruth  could  not  and  would  not  have 
gone  on  said  track  and  been  killed,  as  aforesaid;  that  the  said 
Ruth  went  on  said  railroad  track,  and  was  killed  without  any 
fault  or  negligence  on  his  part,  but  solely  because  of  the  care- 
lessness and  negligence  of  the  defendant  in  failing  and  refusing 
to  keep  said  fence  in  proper  repair,  and  in  suffering  and  per- 
mitting the  same  to  be  and  remain  out  of  repair  and  torn  dowTi 
to  the  ground;  that  by  reason  of  tbe  defendant's  said  careless- 
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ness  and  negligence,  resulting  in  the  death  of  his  child,  he  has 
sustained  great  damage  in  the  loss  of  the  services  of  the  said 
Euth,  to  wit,  from  the  death  of  the  said  child  until  she  would 
have  arrived  at  the  age  of  twenty-one  years,  amounting  to  three 
thousand  dollars,  and  has  incurred  fifty  dollars  funeral  and 
burial  expenses,  all  to  his  damage  in  the  sum  of  three  thousand 
and  fifty  dollars,  for  which  he  demands  judgment  and  all  proper 
relief.'* 

There  can  be  no  doubt  as  to  the  theory  upon  which  this  para- 
graph of  complaint  is  drawn.  It  is  predicated  upon  the  theory 
that  appellant  was  required  by  law  to  construct  a  fence  along 
the  line  between  its  right  of  way  and  the  land  of  appellee  suili- 
cient  to  turn  cattle,  horses,  mules,  sheep,  hogs,  and  other  ^'* 
stock;  that  appellant  had  not  constructed  such  a  fence;  that  if 
such  fence  had  been  constructed  and  maintained  by  appellant 
along  and  by  appellee's  premises,  it  would  have  prevented  ap- 
pellee's child  from  going  upon  the  railroad  and  thus  prevented 
appellee's  injury;  that  in  consequence  of  the  failure  to  construct 
and  maintain  such  fence,  appellee's  child  did  wander  upon  the 
railroad  track  and  was  killed  by  one  of  appellant's  trains.  No 
other  negligent  act  is  charged  against  appellant  in  this  para- 
graph of  complaint,  save  and  except  the  single  act  of  failing  to 
construct  and  maintain  the  fence  along  its  right  of  way. 

The  statutes  of  this  state  requiring  railroads  to  fence  their 
rights  of  way  is  as  follows:  "That  any  railroad  corporation, 
lessee,  assignee,  or  receiver,  or  other  person  or  corporation  run- 
ning, controlling,  or  operating,  or  that  may  hereafter  construct, 
build,  run,  control,  or  operate  any  railroad  into  or  through  this 
state,  shall,  within  twelve  months  of  the  day  of  the  taking 
etfect  of  this  act,  as  to  those  already  completed,  and  within 
twelve  months  from  the  date  of  construction  and  completion 
of  any  part  of  a  line  or  road  hereafter  constructed,  erect,  build, 
construct,  and  thereafter  maintain  fences,  which  may  be  con- 
structed of  barb  wire,  on  both  sides  of  such  railroad  through- 
out the  entire  length,  completed  within  the  state  of  Indiana, 
sufficient  and  suitable  to  turn  and  prevent  cattle,  horses,  mules, 
sheep,  hogs,  or  other  stock  from  getting  on  such  road,  except 
at  the  crossings  of  public  roads  and  highways,  and  within  such 
|)ortions  of  cities  and  incorporated  towns  and  villages  as  are  or 
may  be  hereafter  laid  out  and  platted  into  lots  and  blocks,  and 
sliall  also,  and  in  like  manner  and  within  the  time  hereinbefore 
prescribed,  con3truct,where  the  same  has  not  already  been  done, 
and  thereafter  maintain  at  all    public  ^'^  road  and  highway 
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crossings  now  existing  or  hereafter  established,  barriers,  and  cat- 
tle guards  suitable  and  sufficient  to  prevent  cattle,  horses,  sheep, 
hogs,  and  other  stock  from  getting  on  such  railroad;  provided, 
however,  when  such  fences  and  cattle  guards  are  not  made  a« 
herein  provided,  or  when  such  fence  or  cattle  guards  are  not 
kept  in  repair,  8«ch  railroad  corporation,  or  person  operating 
the  same,  shall  be  liable  for  all  damages  which  may  be  done  by 
the  agents,  employes,  engineers,  or  cars  of  such  corporation  or 
persons  operating  the  same,  to  any  such  cattle,  horses,  sheep, 
hogs,  or  other  stock  thereon;  provided,  however,  that  such  rail- 
road corporation  or  other  person  operating  the  same  shall  not 
be  required  to  fence  such  railroad  track  through  unimproved 
and  uninclosed  lands,  and  the  provisions  of  this  act  shall  not 
apply  to  such  parts  and  portions  of  any  such  railroad  which 
runs  through  unimproved  and  uninclosed  lands,  but  when  such 
lands  become  improved  and  inclosed  on  three  sides,  the  same 
shall  apply,  and  such  railroad  corporation  or  person  operating 
the  same  shall  be  required  to  fence  the  same  under  the  pro- 
visions of  this  act  within  six  months  from  the  date  of  such  in- 
closure":  Bums'  Rev.  Stats.  1894,  sec.  5323;  Homer's  Rev. 
Stats.  1897,  p.  4098  a. 

This  court  is  of  the  opinion  that  the  injury  herein  com- 
plained of  is  foreign  to  the  object  of  the  legislative  order  above 
referred  to,  and  that  there  could  be  no  recovery  under  the  first 
paragraph  of  appellee's  complaint;  that  the  statute  imposes  no 
duty  to  fence  as  respects  children  and  has  no  application  to  a 
case  like  the  one  now  before  us.  It  is  in  many  respects  similar 
to  the  case  of  Gorris  v.  Scott,  L.  R.  9  Ex.  125.  The  last-named 
case  was  a  suit  instituted  by  the  owner  of  some  sheep  to  recover 
from  a  shipowner  for  the  loss  of  the  sheep  by  reason  of  their 
being  ^^*  washed  overboard  on  account  of  the  neglect  of  the 
shipowner  to  comply  with  the  orders  of  the  privy  council,  made 
pursuant  to  parliamentary  authority,  which  orders  compelled 
shipowners  to  dispose  of  domestic  animals  on  shipboard  in  a 
certain  way  therein  set  out.  The  object  of  these  requirements 
as  to  shipment  was  to  prevent  unnecessary  suffering  to  the  ani- 
mals, and  to  prevent  the  spread  and  communication  of  diseases 
among  them.  It  was  held  by  the  court  that  the  injury  com- 
plained of  was  foreign  to  the  object  of  the  legislative  order 
referred  to,  and  a  recovery  was  denied,  although  it  was  admitted 
that,  had  the  law  been  complied  with  as  to  the  disposition  of 
the  animals,  they  would  not  have  been  washed  overboard,  and 
the  owner  of  the  stock  would  not  have  suffered  the  injury  com- 
plained of. 
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This  principle  is  fully  discussed  in  the  well-considered  case 
of  Hall  V.  Brown,  54  N.  H.  495.  The  supreme  court  of  this 
state  have  held  that  the  act  of  April  13,  1885  (section  5323, 
supra),  did  not  repeal  the  act  of  1863  (section  4025,  et  seq.,  of 
the  Kevised  Statutes  of  1881).  The  title  of  the  act  of  1863  is, 
"An  act  to  provide  compensation  to  the  owners  of  animals  killed 
or  injured  by  cars,  locomotives,  or  other  carriages  of  any  rail- 
road company  in  this  state,  and  to  enforce  the  collection  of 
judgments  rendered  on  account  of  the  same."  One  section  of 
the  act  provides  that  the  act  shall  not  appjy  to  any  railroad 
that  may  be  securely  fenced  and  the  fences  properly  maintained. 
The  act  of  1885  provides  that  the  railroads  shall  be  fenced,  if 
not  by  the  companies,  corporations,  or  persons  operating  them, 
then  by  the  landowner  through  whose  land  the  road  passes,  un- 
der certain  conditions  in  the  statute  set  forth.  The  liability  of 
the  company  failing  to  perform  all  "the  acta  required  by  this 
law  is  determined  by  the  act  itself.  It  is  provided  therein  that 
when  the  fences,  such  as  are  described  ^^^  in  the  act,  are  not 
made  as  therein  provided,  or  when  such  fences  or  cattle  guards 
are  not  kept  in  repair,  the  railroad  corporation  or  person  or  com- 
pany operating  the  same  shall  be  liable  for  all  damages  done  by 
the  agents,  employes,  engines,  or  cars  of  such  coi*poration  to 
any  such  cattle,  hogs,  sheep,  horses,  or  other  stock  thereon. 

Our  statutes  upon  the  subject  of  fencing  railroad  rights  of 
way  are  plain,  and  the  mischief  to  be  remedied  thereby  is  fully 
and  completely  set  out.  What  manner  of  a  fence  could  a  body 
of  law-makers  describe  which  would  be  sufficient  to  prevent  chil- 
•dren  from  going  upon  the  right  of  way  of  a  railroad  company? 
Certainly  no  fence  which  would  be  sufficient  to  turn  horses,  cat- 
tle, sheep,  and  hogs,  as  is  specified  by  our  law,  would  offer  much 
of  an  obstacle  to  the  ordinary  boy  four  years  old  and  upward, 
who  might  conclude,  in  the  absence  of  parental  care,  to  climb 
over  it.  This  court  will  take  judicial  notice  that  the  child  two 
years  old  is  non  sui  juris,  and  that,  therefore,  negligence  will 
not  be  predicated  upon  its  own.  conduct,  but  its  tender  age  will 
not  prevent  it  from  becoming  a  trespasser  (see  Rodgers  v.  Lees, 
140  Pa.  St.  475;  23  Am.  St.  Rep.  250),  and  as  a  trespasser  the 
appellant  owed  no  duty  to  it,  except  that  if  the  child  was  dis- 
covered on  appellant's  premises  in  a  place  of  danger  to  use  every 
effort  to  prevent  its  injury:  Pennsylvania  Co.  v.  Meyers,  136 
Ind.  242;  Wabash  R.  R.  Co.  v.  Jones,  163  111.  167. 

This  brings  us  to  the  consideration  of  the  second  paragraph 
of  complaint,  wherein,  after  repeating  the  allegations  of  the 
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first  paragraph  of  coinplaint,  appellant's  negligence  is  stated  in 
substance  as  follows  :"That  it  was  the  duty  of  appellant,  in  run- 
ning its  trains,  and  when  the  same  was  not  less  than  eighty  or 
more  than  one  hundred  rods  from  the  public  highway  crossing, 
to  sound  the  whistle  on  the  engine  three  *®®  times  distinctly, 
and  to  ring  the  bell  on  said  engine  continually  until  the  train 
passed  the  crossing;  that  the  engineer  on  appellant's  train  failed, 
neglected,  and  omitted  to  sound  the  whistle  when  the  said  train 
was  eighty  to  one  hundred  rods  from  said  crossing,  or  at  any 
time,  until  said  tjrain  was  in  the  act  of  striking  said  child,  and 
failed  and  neglected  at  any  time  to  ring  the  bell  on  approaching 
said  crossing,  and  failed  and  neglected  to  keep  a  proper  lookout 
in  front  of  said  engine  as  the  said  engine  approached  the  cross- 
ing. The  second  paragraph  then  continues  as  follows:  "Tiiat 
by  reason  of  defendant's  neglect  to  sound  the  whistle  three  times 
distinctly  when  said  engine  was  between  eighty  and  one  hun- 
dred rods  from  said  highway  crossing,  and  ring  the  bell  contin- 
uously, neither  the  said  child  nor  the  plaintiff  had  any  notice 
or  warning  of  the  approach  of  the  train  until  it  had  got  to  a 
point  opposite  plaintiff's  home;  that  had  said  whistle  been 
sounded,  as  it  was  the  defendant's  duty  to  do,  when  the  same 
was  eighty  rods  distant  from  said  highway  crossing,  plaintiff's 
immediate  attention,  as  it  was  his  custom,  on  hearing  the  whis- 
tle of  the  engine,  to  look  out  for  the  child,  would  have  been 
drawn  to  the  perilous  position  of  said  child  in  time  for  him  to 
get  to  it  and  rescue  it;  that  had  said  engineer  kept  a  careful 
and  vigilant  lookout  on  said  railroad  track  in  front  of  his  en- 
gine, he  could  have  discovered  said  child  on  said  track  in  time 
to  check  and  slow  said  engine  up  and  stop  the  same  before  it 
struck  the  child.  Plaintiff  says  that  because  of  all  the  concur- 
rent acts  of  negligence  aforesaid,  to  wit,  to  fence  said  track, 
to  sound  the  whistle  and  ring  the  bell  so  as  to  warn  plaintiff  of 
the  approach  of  said  train,  and  to  keep  a  lookout  and  discover 
said  child  and  slow  up  the  train  so  as  to  give  plaintiff  time  to 
'^^''  rescue  said  child,  the  said  child  was  run  over  and  killed  by 
defendant." 

It  is  not  contended  that  appellee's  child  was  not  a  trespasser 
upon  appellant's  track  and  right  of  way,  and  it  is  not  alleged 
that  appellant's  engineer  saw  the  child  upon  the  track  in  time 
to  have  checked  the  train  and  avoided  the  injury.  Then  the 
injury  could  not  have  been  willfully  inflicted;  neither  was  the 
act  negli<rently  done,  because  appellant,  not  seeing  the  trespass- 
ing child,  owed  no  duty  to  it.     If  the  train  had  been  thrown 
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from  the  track  by  reason  of  striking  a  trespasser,  and  an  injured 
passenger  thereon  had  brought  suit  against  the  railroad  com- 
pany, alleging  the  negligence  of  the  company  in  that  the  en- 
gineer failed  properly  to  observe  the  track  and  keep  a  lookout 
ahead  for  obstructions  of  any  kind,  or  if  the  engineer  had  seen 
the  child  upon  the  track,  and  after  seeing  it  had  failed  and 
neglected  to  use  every  means  in  his  power  to  avert  the  disaster, 
then  an  entirely  different  case  would  be  presented.  The  only 
other  act  of  negligence  charged  in  the  second  paragraph  of 
appellee's  complaint  is  appellant's  failure  to  give  the  statutory 
signals  at  the  crossing  near  where  appellee's  child  was  killed. 
There  is  no  averment  in  the  complaint  that  appellant's  failure 
to  give  the  statutory  signals  for  the  crossing  contributed  to 
the  death  of  the  child,  except  that  it  is  alleged  that  if  the 
whistle  had  been  sounded  and  the  bell  rung,  as  is  provided  by 
the  statute,  appellee  could  have  known  of  the  approach  of  the 
train  in  time  to  find  the  child  and  rescue  it. 

The  statute  of  this  state  in  regard  to  signals  to  be  given  at 
crossings  is  as  follows:  "It  shall  be  the  duty  of  all  railroad  com- 
panies operating  in  this  state  to  have  attached  to  each  and 
every  locomotive  engine  a  whistle  and  a  bell,  such  as  are  now 
in  use  or  may  be  hereafter  used  by  all  well-managed  railroad 
companies,  ^^**  and  the  engineer  or  other  person  in  charge  of 
or  operating  such  engine  upon  the  line  of  any  such  railroad 
shall,  when  such  engine  approaches  the  crossing  of  any  turnpike 
or  other  public  highway  in  this  state,  and  when  suoh  engine  is 
not  less  than  eighty  nor  more  than  one  hundred  rods  from 
such  crossing,  sound  the  whistle  on  such  engine  distinctly  three 
times  and  ring  the  bell  attached  to  such  engine  continuously 
from  the  time  of  sounding  such  whistle  until  such  engine  shall 
have  ftlly  passed  such  crossing;  provided,  et  cetera":  Burns' 
Rev.  Stats.  1894,  sec.  5307;  Acts  1881,  p.  590. 

We  think  the  statute  was  intended  solely  for  the  protection 
of  persons  who  might  be  upon  or  approaching  crossings,  or  of 
animals  being  driven  along  the  highway,  and  has  no  reference 
to  a  case  like  this.  Here  was  a  child,  a  trespasser  upon  appel- 
lant's right  of  way,  not  upon  the  highway  or  the  crossing,  but 
a  considerable  distance  from  the  highway  crossing,  and  had  not 
been  upon  the  crossing,  but  had  come  upon  the  right  of  way  as 
a  trespasser  from  the  very  first.  It  is  not  alleged  that  anyone 
in  charge  of  the  train  saw  the  child,  but  the  allegation  is,  that 
had  the  statutory  signals  been  given  for  the  crossing,  the  father 
of  the  child  could  have  been  warned  that  the  train  waa  ap- 
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proaching,  and  could  then  have  searched  for  the  child,  and,  if 
found  on  appellant's  track,  could  have  rescued  her  before  any 
injury  was  done.  ITie  case  of  Metallic  Compression  Co.  v. 
Fitchburg  R.  R.  Co.,  109  Mass.  277,  12  Am.  Rep.  689,  was  an 
action  brought  against  a  railroad  corporation  for  damages  for 
negligently  severing  a  hose  which  was  laid  across  the  track  in 
the  town  of  Summerville,  thereby  cutting  off  the  supply  of 
water  from  a  fire  which  was  consuming  plaintiff's  factory,  where- 
by the  building  and  its  contents  were  destroyed.  It  was  said 
in  that  case:  "One  ^^^  of  the  grounds  taken  by  the  plaintiff  is, 
that  the  defendant's  train  did  not  stop  before  crossing  the  Grand 
Junction  Railroad,  and  thereby  violated  the  General  Statutes, 
chapter  63,  section  93,  which  require  that  trains  shall  be  stopped 
before  crossing  another  railroad  at  grade.  The  point  of  the 
crossing  was  in  sight  of  the  fire,  and  a  few  hundred  feet  west 
of  it.  But  the  object  of  the  statute  was  solely  to  prevent  the 
collision  of  trains  at  crossings,  and  had  no  reference  to  the  ex- 
tinguishing of  fires.  It  is  not  applicable  to  this  case."  And  so 
the  object  of  the  statutory  provision  in  this  state  requiring  the 
sounding  of  the  whistle  and  the  ringing  of  the  bell  upon  the 
approach  of  a  train  at  a  highway  crossing  is  to  warn  "persons 
with  vehicles  and  driving  animals,"  they  having  a  perfect  right 
to  use  the  highway  and  crossing,  and  it  is  presumed  that  if  the 
signals  are  given  they  will  avoid  the  danger.  Trespassers  can- 
not complain  that  the  statute  was  violated:  Louisville  etc.  Ry. 
Co.  V.  Green,  120  Ind.  367;  Ivens  v.  Cincinnati  etc.  Ry.  Co., 
103  Ind.  27;  Toomey  v.  Southern  Pae.  R.  R.  Co.,  86  Cal.  374; 
Louisville  etc,  Ry.  Co.  v.  Howard,  82  Ky.  212. 

For  the  reasons  above  stated,  we  are  of  the  opinion  that  the 
second  paragraph  of  complaint  did  not  state  a  cause  of  action, 
and  the  lower  court  erred  in  overruling  the  demurrer  addressed, 
thereto.  Cause  reversed,  with  instructions  to  the  lower  court 
to  sustain  the  demurrer  to  both  paragraphs  of  the  complaint. 


RAILROAD  COMPANIES-STATUTORY  DUTY  TO  PENCE- 
INJURY  TO  CHILD.— A  statute  requiring  a  railway  company  to 
fence  its  road  and  to  maintain  such  fence  and  providing  that  "it 
shall  hereafter  be  liable  for  all  damages  sustained  by  any  person  in 
consequence  of  its  failure  or  neglect  to  fence,"  imposes  an  abso- 
lute duty  on  the  company  to  fence,  and  is  not  a  mere  fence  law  for 
animals,  but  is  also  a  police  regulation  designed  for  the  benefit  of 
the  public,  and  under  it  the  company  is  liable  for  injury  inflicted  by 
its  train  upon  a  young  child  who,  being  non  sui  juris,  strays  upon  the 
track  and  is  injured  in  consequence  of  the  failure  of  the  company 
to  fence  its  road:  Rosse  v.  St.  Paul  etc.  Ry.  Co.,  68  Minn.  216;  64 
Am.  St.  Rep.  472,  and  note  citing  conflicting  cases.  Compare  Terre 
Haute  etc.  fiy.  Co.  ▼.  WUliams,  172  lU.  379;  61  Am.  St  Rep.  44,  and 
note. 


June,  1898.]  State  v.  Bergneb.  261 

KAll.ROAD  COMPANIES— DUTY  TOWARD  TRESPASSERS 
UPON  TRACK— CHILDREN— A  railroad  corporation  owes,  with  re- 
spect to  cliildren  of  tender  years  and  immature  judgment,  at  least 
the  duty  which  It  owes  to  domestic  animals  straying  upon  its 
track,  to  Avit,  the  duty  of  keeping  a  reasonable  lookout  to  discover 
whether  they  are  on  the  track,  as  well  as  to  avoid  injury  to  them 
after  they  are  seen:  Gunn  v.  Ohio  River  R.  R.  Co.,  36  W.  Va.  165; 
S2  Am.  St.  Rep.  842,  and  note.  See  Bottoms  v.  Seaboard  etc.  R.  R. 
Co..  114  N.  C.  099;  41  Am.  St  Rep.  799.  An  engineer  in  charge  of  a 
railroad  train  is  not  bound  to  exercise  any  care  for  the  safety  of 
children  trespassing  on  the  track  until  he  actually  sees  them.  After 
he  discovers  them,  he  is  bound  to  assume  that  they  will  remain,  and 
must  then  exercise  the  highest  degree  of  care  to  avoid  Injuring 
them:  Burg  v.  Chicago  etc.  Ry.  Co.,  90  Iowa,  106;  48  Am.  St.  Rep. 
419,  and  note.  See  monographic  note  to  Barnes  v.  Shreveport  City 
K.  B.  Co.,  49  Am.  St  Bep.  421-423. 
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MORTGAGES— SALE  OF  MORTGAGED  CHATTELS  ON 
EXECUTION— LIABILITY  OF  OFFICER— An  officer  who  sells 
mortgaged  chattels  under  an  execution  Issued  In  an  attachment  suit 
against  the  mortgagor,  and  delivers  possession  to  the  purchaser  with- 
out requu"ing  him  to  comply  with  the  terms  of  the  mortgage,  is 
liable  only  for  nominal  damages,  if  the  property  sold  remains  wifhiu 
a  short  distance  of  where  the  mortgagee  lives,  and  it  is  not  injured* 
nor  its  value  as  security  Impaired. 

Ibach  &  Ibach,  for  the  appellant.  * 

F.  N.  Gavit  and  T.  S.  Fancher,  for  the  appellees. 

»»*  ROBIXSOX,  J.     There  is  in  this  record  but  one  qnea- 

tion,  the  solution  of  which  depends  upon  the  law  applicable  tp 
the  following  facts:  In  April,  1890,  it  appears  appellee,  Berg- 
ner,  duly  qualified  as  a  constable,  with  his  coappellees  as  sure- 
ties on  his  bond;  that  he  regularly  appointed  AVilliam  Emmel 
his  deputy,  and  at  the  times  hereinafter  mentioned  said  Emmel 
was  a  duly  qualified  and  acting  deputy  constable;  that  in  March, 
1893,  one  William  Burnett  was  indebted  by  notes  to  the  relator, 
and  to  secure  the  same  executed  a  chattel  mortgage,  which  was 
recorded  as  the  statute  provides;  that  under  the  conditions  of 
the  mortgage  the  mortgagor  was  to  retain  possession  of  the 
mortgaged  property  until  the  notes  became  due  or  until  the 
mortgagee  felt  himself  insecure,  or,  if  the  property  should  be 
levied  upon  by  virtue  of  an  execution  or  any  writ  from  any 
court,  then  the  mortgagee  should  have  the  right  to  take  imme- 
diate and  unconditional  possession  of  the  same  for  his  own 
use;  that  on  the  twenty-seventh  day  of  October,  1893,  one  An- 
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gust  "Wuestenfeld  commenced  suit  against  said  Burnett  before 
a  justice  of  the  peace,  and  filed  his  affidavit  and  bond  in  attach- 
ment; that  a  writ  of  attachment  was  issued,  and  on  said  day 
said  Emmel  levied  the  same  on  the  property  described  in  the 
mortgage,  and  took  the  same  into  his  possession,  and  removed  it 
from  the  place  where  Burnett  had  it  stored;  on  January  5,  1894, 
judgment  was  rendered  against  Burnett  in  favor  of  Wuestenfeld 
for  fifty-one  dollars  and  sixty-five  cents  and  costs,  and  the  at- 
tached property  ordered  sold,  the  same  being  the  said  mort- 
gaged property;  on  the  thirty-first  day  of  January  Emmel  sold 
the  property  to  divers  persons,  all  of  whom  were  to  the  relator 
unknown,  and  delivered  to  the  purchasers  said  property  without 
complying  with  the  terms  of  said  mortgage;  that  on  January 
10th  relator  informed  Emmel  that  he  had  a  chattel  mortgage  on 
said  property,  ^^^  and  from  thence  forward  the  mortgagee 
knew  that  the  constable  had  all  of  said  property  unsold  and  in 
his  possession  under  levy;  that  when  said  property  was  levied  on 
the  mortgage  became  entirely  due  and  payable;  that  said  Em- 
mel did  not  sell  said  property  in  gross  to  one  person,  but  article 
by  article,  to  various  persons  who  lived  in  the  same  county  with 
the  relator,  and  all  within  one  quarter  to  one  mile  from  where 
relator  lived,  and  with  one  or  two  exceptions  all  lived  at  the 
same  places  when  this  suit  was  brought;  that  the  relator  at  no 
time  knew  to  whom  said  Emmel  delivered  said  property  except 
some  chairs  valued  at  three  dollars;  that  relator  knew  of  the  day, 
when,  and  time  and  place  where,  said  sale  was  to  be  held;  that 
on  the  day  of  the  sale  said  property  was  worth  seventy-five  dol- 
lars, and  there  was  due  and  unpaid  on  said  notes  secured  by 
the  mortgage  one  hundred  and  sixty  dollars,  which  is  still  due 
relator;  that  the  purchase  money  on  said  sale  was  applied  on 
said  judgment. 

The  court  stated  as  conclusions  of  law  that  by  delivering  said 
property  to  the  purchasers  without  requiring  them  to  comply 
with  the  mortgage,  appellee,  Bergner,  committed  a  breach  of 
his  official  bond,  that  as  a  result  of  such  wrongful  acts  of  Berg- 
ner the  relator  sustained  damages  in  the  sum  of  one  cent,  and 
that  relator  should  recover  of  appellees  one  cent  damages  and 
one  cent  costs. 

Section  734  of  Burns'  Eevised  Statutes  of  1894  provides  that: 
"Goods  and  chattels  pledged,  assigned,  or  mortgaged  as  security 
for  any  debt  or  contract  may  be  levied  upon,  and  sold  on  exe- 
cution against  the  person  making  the  pledge,  assignment,  or 
mortgage,  subject  thereto,  and  the  purchaser  shall  be  entitled 
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to  the  possession,  upon  complying  with  the  conditions  of  the 
pledge,  assignment,  or  mortgage."  Under  this  statute  the  offi- 
cer is  entitled  to  the  possession  of  the  property  mortgaged  ^®* 
as  against  both  the  mortgagor  and  mortgagee  for  the  purpose  of 
selling  it  on  an  execution:  Landers  v.  George,  49  Ind.  309;  Olds 
V.  Andrews,  66  Ind.  147;  Sparks  v.  Compton,  70  Ind.  393. 

The  record  of  the  mortgage  was  notice  to  the  officer  that  there 
was  a  lien  on  the  property  of  the  attachment  debtor  prior  to  the 
lien  of  his  writ.  He  must  be  held  to  have  known  that  a  liability 
had  accrued  to  the  relator  under  the  terms  of  the  mortgage, 
and  that  the  relator  had  the  primary  right  to  possession  of  the 
property.  He  had  nothing  to  dp  with  the  validity  of  the  mort- 
gage but  to  treat  it  as  a  valid  lien.  He  had  the  right  to  the 
possession  of  the  property,  and  had  the  right  to  sell  it,  but  he 
could  not  give  the  purchasers  possession  of  the  property  until 
the  terms  of  the  mortgage  had  been  complied  with,  because  the 
statute  expressly  forbids  him  to  do  so.  He  did  sell  it,  and  gave 
the  purchasers  possession,  but  failed  to  require  the  purchaser 
to  comply  with  the  conditions  of  the  mortgage,  and  for  this 
breach  of  duty  he  became  liable  on  his  bond. 

But  upon  the  facts  the  trial  court  was  right  in  assessing  dam- 
ages in  a  nominal  sum  only.  It  cannot  be  presumed  that  the 
property,  simply  by  delivering  its  possession  to  the  purchasers, 
was  necessarily  materially  injured,  or  that  its  value  as  a  secur- 
ity for  the  mortgage  debt  had  been  diminished.  The  burden 
was  on  the  relator  to  show  such  facts  as  would  entitle  him  to 
substantial  damages.  There  is  no  finding  that  shows  that  the 
property  was  injured,  or  that  its  value  as  a  security  has  been 
impaired,  but,  on  the  other  hand,  the  finding  shows  that  after 
the  sale,  and  when  this  suit  was  brought,  the  property  was  still 
within  the  county,  and  within  a  short  distance  of  where  relator 
lived.  As  soon  as  the  levy  was  made,  the  relator,  under  the 
mortgage,  had  the  right  to  the  immediate  possession  ^®*  of  the 
property.  For  about  three  weeks  before  the  sale  he  knew  that 
the  levy  had  been  made,  and  that  the  property  was  in  the  pos- 
session of  the  officer.  For  some  reason  he  did  not  take  posses- 
sion, but  permitted  the  property  to  be  sold.  The  sale  did  not 
divest  his  lien,  and,  for  aught  that  appears,  the  property  was 
as  valuable  as  a  security  for  his  debt  after  the  sale  as  it  was  be- 
fore. He  does  not  show  that  his  security  had  been  lost  by  the 
acts  of  the  officer,  or  that  its  value  has  been  necessarily  dimin- 
ished. 

In  the  case  of  Collins  v.  State,  3  Ind.  App.  642,  50  Am.  St 
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Eep.  298,  cited  by  counsel,  it  appeared  that  the  officer  had  sold 
the  mortgaged  goods  and  delivered  them  to  the  purchasers,  who 
immediately  took  the  same  out  of  the  county  and  cpnverted 
them  to  their  own  use,  and  that  they  became  wholly  lost  to  the 
mortgagees,  and  the  officer  was  held  liable  on  his  bond  for  more 
than  nominal  damages.  But  the  facts  clearly  distinguish  that 
case  from  the  case  at  bar. 

In  the  case  of  Slifer  v.  State,  114  Ind.  291,  a  constable  sold 
mortgaged  chattels  and  delivered  possession  to  the  purchasers 
without  the  conditions  of  the  mortgage  having  been  complied 
with.  It  does  not  appear  whether  the  purchasers  took  the  goods 
away,  nor  is  there  anything  to  show  what  was  done  with  them. 
The  court  held  that  as  the  finding  failed  to  show  the  value  of 
the  property,  and  nothing  being  found  to  indicate  that  the 
property  had  been  materially  injured  or  that  its  value  as  a  se- 
curity for  the  mortgage  debt  had  been  diminished  by  its  de- 
livery to  the  purchasers,  a  case  was  not  made  for  more  than 
nominal  damages:  See,  also,  McDaniel  t.  State,  118  Ind.  339. 

Judgment  affirmed. 

EXECUTION— LEVY  UPON  MORTGAGED  PERSONALTY- 
DUTY  AND  LIABILITY  OF  OFFICER.— An  officer  levying  upon 
mortgaged  personal  property  and  selling  it  upon  an  execution,  the 
lien  of  which  is  junior  to  the  mortgage,  must  hold  It  until  the  terms 
of  the  mortgage  have  been  complied  with  by  the  purchaser,  and.  if 
he  fails  to  do  so,  he  is  liable  on  his  official  bond  for  any  damage 
sustained  by  the  mortgagee:  Collins  v.  State,  3  Ind.  App.  542;  50 
Am.  St  Rep.  298,  and  note. 


Indiana,  Illinois  and  Iowa  Railway  Company  v, 
doremeyer. 

[20  Indiana  Appeals,  605.) 

PRACTICE.— EXCEPTIONS  TO  CONCLUSIONS  OF  LAW 
upon  a  special  finding  of  facts  admit  the  truth  of  the  facts  found. 

CARRIERS— LIABILITY  FOR  GOODS  SEIZED  UNDER 
LEGAL  PROCESS.— A  common  carrier  is  excused  from  liability  for 
not  carrying  and  delivering  goods,  seized  while  in  his  hands  by  vir- 
tue of  legal  process,  and  taken  out  of  his  possession  without  any  act, 
fault,  or  connivance  on  his  part. 

T.  S.  Fancher,  for  the  appellant. 

W.  C.  McMahan,  for  the  appellee. 

«05  HENLEY,  J.  This  action  was  commenced  by  the  appel- 
lee against  the  appellant  as  a  common  carrier  for  damages  sus- 
tained by  the  appellee  on  account  of  the  failure  of  the  appellant 
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to  transport  safely  and  deliver  certain  household  goods  and 
wearing  apparel,  the  property  of  the  appellee.  The  complaint 
is  in  substance  as  follows:  That  on  the  twenty-eighth  day  of 
November,  189G,  the  defendant  (the  appellant),  was  a  common 
carrier  of  goods  for  hire  from  Dwight,  Illinois,  to  Lowell,  In- 
diana, and  on  said  day,  at  Dwight,  Illinois,  by  its  agent,  then  and 
there  in  writing  agreed,  in  consideration  of  the  sum  of  four 
dollars  and  forty-five  cents  then  and  there  to  be  paid  by  appel- 
lee to  said  agent,  to  carry  safely  and  promptly  for  appellee  and 
to  deliver  to  her  at  Lowell,  Indiana,  certain  household  goods 
and  clothing,  a  copy  of  which  said  agreement  is  filed  with  the 
complaint  and  made  a  part  thereof,  and  that  the  plaintiff  then 
and  there  delivered  to  the  appellant  for  that  purpose  the  cer- 
tain goods  aforesaid;  that  appellant  did  not  safely  carry  and  de- 
liver said  goods  as  aforesaid,  but  ****^  failed  to  do  so,  by  which 
reason  the  appellee  was  deprived  of  the  use  of  any  of  said  goods 
for  a  long  time,  to  wit,  more  than  thirty  days,  and  whereby  cer- 
tain of  said  goods  and  clothing  so  owned  by  appellee,  and  de- 
scribed in  the  bill  of  particulars  filed  with  and  made  a  part  of 
the  complaint,  were  wholly  lost,  and  that  she  was  put  to  great 
inconvenience  in  her  living  and  comfort  and  damaged  in  the 
sum  of  two  hundred  dollars. 

To  this  complaint  appellant  answered  in  two  paragraphs. 
The  first  paragraph  was  a  general  denial.  The  second  paragraph 
of  answer  admits  that  on  or  about  the  middle  of  September, 
1896,  appellee's  husband  shipped  his  household  goods,  furni- 
ture, and  wearing  apparel  from  the  state  of  Idiana,  to  the  town 
of  Dwight,  state  of  Illinois,  and  that  on  or  about  the  twenty- 
sixth  day  of  November,  1896,  the  appellee's  husband  caused  said 
goods  to  be  reshipped  from  said  town  of  Dwight  to  Lowell,  In- 
diana, over  appellant's  road,  but  appellant  says  that  shortly  after 
said  goods  were  delivered  at  appellant's  freight  depot  at  Dwight, 
and  after  the  same  had  been  loaded  into  the  car,  a  creditor  of 
appellee's  husband  caused  said  property  to  be  attached  in  said 
town  by  a  writ  duly  issued  by  a  duly  authorized  court  of  said 
state.  A  copy  of  the  complaint,  affidavit,  bond,  notice,  and 
writ  is  attached  to  and  made  a  part  of  the  answer,  together  with 
a  certified  copy  of  the  judgment  in  said  court.  It  is  further 
•verrcd  that  the  officer  so  serving  said  writ  took  possession  of 
all  of  said  property,  and  kept  and  retained  possession  thereof, 
and  prevented  the  appellant  from  shipping  said  goods,  as  ap- 
pellant otherwise  would  have  done  had  said  writ  not  been  served 
and  said  goods  attached.    It  is  further  averred  that  the  appel- 
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lant  could  not  ship  said  goods  because  the  officer  having  full 
control  of  said  goods  refused  to  permit  the  defendant  to  ship 
the  same  to  said  appellee,  and  that  as  ^^"^  soon  as  said  goods 
were  attached  and  taken  into  the  custody  of  said  officer,  appel- 
lant notified  the  appellee  and  her  husband  that  said  property 
had  been  so  attached,  and  fully  informed  said  appellee  and  her 
husband  of  the  nature  of  said  process  by  which  shipment  of 
said  goods  was  prevented,  and  that,  if  appellee  sustained  any 
injury  or  damage  to  herself  or  goods,  it  was  while  they  were  in 
the  custody  of  the  officer  and  while  attached  at  Dwight,  Illinois. 
Appellant  further  avers  that  when  said  goods  were  delivered  at 
appellant's  freight  depot,  in  the  town  of  Dwight,  that  said  goods 
were  duly  consigned  to  the  appellee,  and  a  bill  of  lading  duly 
issued  by  it  to  the  consignee,  the  appellee  herein,  and  that  said 
goods  were  detained  at  the  said  town  of  Dwight  without  any 
fault  or  negligence  on  the  part  of  this  appellant  or  by  any  of  its 
agents,  servants,  or  employes,  and  that  as  soon  as  said  property 
so  attached  was  released,  this  appellant  shipped  said  goods  to 
the  consignee,  the  appellee  herein. 

The  appellee  replied  to  the  second  paragraph  of  appellant's 
answer  denying  each  and  every  material  allegation  therein  set 
forth.  Upon  the  issues  thus  formed  there  was  a  trial  by  the 
court,  and  at  the  request  of  appellant,  the  court  made  a  special 
finding  of  facts  which  was  in  the  following  words:  "The. court 
having  been  requested  by  both  the  plaintiff  and  defendant  in  the 
above-entitled  cause  to  make  a  special  finding  herein,  together 
with  its  conclusions  of  law  thereon,  finds  the  facts  as  follows: 
That  plaintiff  commenced  this  action  to  recover  from  the  de- 
fendant, by  way  of  damages  for  loss  of  certain  goods  described 
in  'a  bill  of  particulars  filed  with  her  complaint,  which  goods 
were  to  be  shipped  by  her  husband  for  her  from  Dwight,  in  the 
state  of  Illinois,  over  the  defendant's  railroad  to  Lowell,  In- 
diana; that  ****®  said  goods  were  delivered  at  the  office  of  the 
defendant  in  the  town  of  Dwight,  and  a  bill  of  lading  issued 
by  the  defendant's  agent  to  Mrs.  N.  E.  Doremeyer,  the  plain- 
tiff, to  be  shipped  to  her  at  Lowell,  Indiana;  that  said  bill  of 
lading  was  issued  on  the  twenty-eighth  day  of  November,  1896; 
that  on  receipt  of  the  said  goods  by  the  defendant,  the  same 
were  immediately  placed  in  one  of  defendant's  cars,  to  be  ship- 
ped to  their  destination  as  required  by  said  bill  of  lading;  that 
on  the  twenty-ninth  day  of  November,  1896,  while  said  goods 
were  in  the  defendant's  car  at  Dwight,  one  Thomas  Jenkins,  a 
constable  of  said  town  of  Dwight,  caused  said  goods  to  be  at- 
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tached  by  virtue  of  a  writ  of  attachment  duly  issued  from  a 
justice  court  in  an  action  begun  by  one  Jane  Burhan  against 
Frank  Doremeyer,  the  husband  of  the  plaintiff  herein;  that  im- 
mediately before  the  levy,  the  officer  armed  with  said  writ,  but 
which  he  did  not  exhibit,  asked  defendant's  said  agent  if  he 
had  any  goods  in  his  possession  belonging  to  Doremeyer;  that 
in  response  thereto  the  agent  answered  that  he  had,  and  stated 
that  the  goods  were  then  in  the  car;  that  without  anything  fur- 
ther transpiring,  and  without  objection  upon  the  part  of  the 
agent,  the  oiTicer  seized  and  levied  on  said  goods.  The  court 
further  finds  that  the  plaintiff's  husband  shipped  a  lot  of  house- 
hold goods  to  Dwight,  Illinois,  from  Lowell,  Indiana,  during 
the  months  of  September,  1896;  that  said  goods  were  billed  from 
Lowell  to  Dwight  in  September,  1896;  that  said  Frank  Dore- 
meyer was  then  the  consignee  and  consignor  of  said  household 
goods;  that  when  he  delivered  the  goods  to  the  agent  at  Dwight, 
in  November,  1896,  to  be  reshipped  to  Lowell,  Indiana,  he  in- 
formed the  agent  that  they  were  the  same  household  goods  that 
he  shipped  there  from  Lowell,  Indiana,  in  September  of  the 
same  year,  and  claimed  that  they  were  shipped  there  from  Low- 
ell to  ®**®  Dwight  at  much  less  expense  than  the  agent  was 
then  demanding  that  he  now  pay  to  return  them  to  Lowell, 
Indiana;  that  at  the  time  of  the  consignment  by  plaintiff,  as 
aforesaid,  and  ever  since,  the  goods  so  consigned  were  the  sole 
and  exclusive  property  of  plaintiff;  that  the  officer  attached  the 
said  household  goods  and  removed  them  from  defendant's  car 
and  stored  them  in  defendant's  freight  office,  and  from  that 
time  said  constable  exercised  complete  control  over  them,  un- 
til a  portion  of  them  were  rebilled  on  the  21st  of  December, 
1896;  that  the  officer  had  stored  said  goods  in  the  freight  build- 
ing, and  while  he  had  them  in  his  custody  and  under  his  con- 
trol by  virtue  of  the  attachment  or  writ,  the  building  in  which 
they  were  stored  was  burglarized  on  the  evening  of  the  tenth 
day  of  December,  1896;  that  the  boxes  and  barrels  in  which  they 
were  stored  were  broken  open  and  a  portion  of  the  goods  stolea 
therefrom;  that  said  goods,  at  the  time  they  were  stolen,  were 
in  the  custody  and  under  the  control  of  the  said  constable,  by 
virtue  of  the  writ  in  attachment.  The  court  further  finds  that 
when  said  goods  were  delivered  to  defendant  by  Frank  Dore- 
meyer for  shipment  to  Lowell,  Indiana,  he  claimed  to  be  acting 
as  the  agent  of  the  plaintiff;  that  as  soon  as  said  goods  had  been 
delivered  to  defendant  for  shipment,  the  plaintiff,  with  her  hus- 
band, took  a  train  for  Chicago;  that  said  goods  were  attached 
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by  said  constable  the  following  day,  and  after  said  plaintiff  and 
her  husband  had  left  said  town  of  Dwight;  that  said  plaintiff  was 
informed  by  defendant  on  the  third  day  of  December,  189G, 
and  after  she  reached  Lowell,  Indiana,  and  had  taken  up  her 
residence  there,  that  said  goods  had  been  attached  and  was  then 
in  the  custody  of  an  officer,  by  virtue  of  a  writ  in  attachment 
duly  issued  by  a  justice  of  the  peace  in  ****  which  the  plain- 
tiff in  said  attachment  suit    claimed  that    Frank    Doremeyer 
owed   her   nineteen    dollars   for   milk   and   house   rent;   that 
the  said    defendant    herein  requested  the  said  Doremeyers  to 
deposit  the  amount  of  said  claim  with  the  agent  at  Lowell, 
Indiana,  and  the  goods  would  be  released  and  forwarded  at  once 
to  them;  that  the  plaintiff  and  her  husband  informed  this  de- 
fendant that  said  goods  were  not  those  of  the  said  Frank  Dore- 
meyer, but  were  those  of  his  wife,  and  they  refused  to  deposit 
said  money  or  pay  said  claim  or  do  anything  to  secure  the  re- 
lease of  the  household  goods,  but  permitted  them  to  remain  in 
the  freight  office  in  the  custody  of  said  constable  for  several 
days  thereafter,  and  until  the  burglary  occurred,  and  until  the 
day  of  trial,  to  wit,  the  twenty-first  day  of  December,  1896, 
when  said  plaintiff    herein  and  her  husband  filed  in  said  justice 
court    at    Dwight,  Illinois,  a  verified    schedule,  claiming    the 
property  as  belonging  to  them  both,  and  the  court  finds  that 
the  said  property  was  then  and  there  released  from  said  attach- 
ment proceedings,  and,  except  as  to  that  portion  of  it  which 
had  been  stolen,  rebilled  by  the  defendant  herein  and  trans- 
ported to  plaintiff,  at  Lowell,  Indiana;  that  the  goods  so  stolen 
were  wh.olly  lost  to  the  plaintiff,  and  that  the  goods  so  stolen 
were  of  the  fair  cash  value,  at  the  time  of  taking  by  thieves,  and 
at  the  time  they  should  have  been  delivered  at  Lowell,  Indiana, 
had  not  said  levy  been  made,  of  seventy-six  dollars;  that  at  the 
time  of  the  receipt  of  said  goods  by  defendant,  it  was  a  com- 
mon carrier  for  hire,  and  received  them  as  such,  and  that  the 
defendant's  charges  therefor  were  wholly  prepaid;  that  the  bill 
of  lading  executed  by  defendant  to  plaintiff  was  in  the  words 
and  figures  set  out  in  the  exhibit  to  the  complaint."     On  the 
special  finding  of  facts  as  above,  the  court  stated  its  conclusions 
**^  of  law  to  be  that  appellee  is  entitled  to  recover  from  the 
appellant  the  sum  of  seventy-six  dollars. 

The  only  error  argued  by  appellant,  and  which  is  presented 
by  the  record  in  this  cause,  is  that  the  comt  erred  in  its  con- 
clusions of  law  on  the  special  findings.  Appellant,  having  ex- 
cepted to  the  conclusions  of  law  upon  the   special   finding  of 


July,  1898.]   Indiana  etc.  Ry.  Co.  v.  Dorkmeyeb.  269 

facts,  admits  the  truth  of  the  facts  as  found  by  the  court.  We 
believe  it  to  be  the  settled  law  in  this  state  that  a  seizure  un- 
der legal  process  will  excuse  the  common  carrier  from  deliver- 
ing goods  intrusted  to  his  care  for  shipment:  Ohio  etc.  Ry.  Co, 
V.  Yohe,  51  Ind.  181;  19  Am.  Rep.  727.  The  case  last  dted 
covers  every  point  in  controversy  in  this  cause,  and  while  the 
facts  are  somewhat  different  in  the  two  cases,  the  governing 
principle  of  law  is  the  same  in  both  cases. 

In  the  case  of  Stiles  v.  Davis,  1  Black,  101,  the  goods  were 
seized  by  a  sheriff  under  a  writ  of  attachment  against  a  third 
party,  and  taken  from  the  carrier,  and  the  action  was  brought 
by  the  consignee  upon  the  bill  of  lading,  as  in  this  case.  In 
the  opinion  the  supreme  court  of  the  United  States  say:  "After 
the  seizure  of  the  goods  by  the  sheriff,  under  the  attachment, 
they  were  in  the  custody  of  the  law,  and  the  defendant  could 
not  comply  with  the  demand  of  the  plaintiffs  without  a  breach 
of  it,  even  admitting  the  goods  to  have  been,  at  the  time,  in  his 
actual  possession.  The  case,  however,  shows  that  they  were  in 
the  possession  of  the  sheriff's  officer  or  agent,  and  continued 
there  until  disposed  of  under  the  judgment  upon  the  attach- 
ment. It  is  true  that  these  goods  had  been  delivered  to  the 
defendant,  as  carriers,  by  the  plaintiffs,  to  be  conveyed  by  them 
to  the  place  of  destination,  and  were  seized  under  an  attachment 
against  third  persons;  but  this  circumstance  did  not  impair  the 
legal  effect  of  the  seizure  or  custody  of  the  ®*^  goods  under  it, 
so  as  to  justify  the  defendant  in  taking  them  out  of  the  hands 
of  the  sheriff.  The  right  of  the  sheriff  to  hold  them  waa  a  ques- 
tion of  law,  to  be  determined  by  the  proper  legal  proceedings, 
and  not  at  the  will  of  the  defendant,  nor  that  of  the  plaintiffs. 
The  law  on  this  subject  is  well  settled,  as  may  be  seen  on  a 
reference  to  the  cases  collected  in  sections  290,  350,  and  453  of 
Drake  on  Attachments,  second  edition." 

It  was  said  by  Downey,  J.,  in  delivering  the  opinion  of  the 
supreme  court  of  Indiana,  in  the  case  of  Ohio  etc.  Ry.  Co.  v. 
Yohe,  51  Ind.  181,  19  Am.  Rep.  727:  "The  question  presented 
is  this.  Is  a  common  carrier  of  goods  excused  from  liability  for 
not  carrying  and  delivering  the  goods,  when  they  are,  without 
any  act,  fault,  or  connivance  on  his  part,  seized,  by  virtue  of 
legal  process,  and  taken  out  of  his  possession?  It  is  impossible 
for  the  carrier  to  deliver  the  goods  to  the  consignee,  when  they 
have  been  seized  by  legal  process  and  taken  out  of  his  posses- 
sion. The  carrier  cannot  stop,  when  goods  are  offered  him  for 
carriage,  to  investigate  the  question  as  to  their  ownership.     Nor 
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do  we  think  he  is  bound,  when  the  goods  are  so  taken  out  of  his 
possession,  to  follow  them  up,and  be  at  the  trouble  and  expense 
of  asserting  the  claim  thereto  of  the  party  to  or  for  whom  he 
undertook  to  carry  them.  We  do  not  think  it  material  what 
the  form  of  the  process  may  be.  In  every  case  the  carrier 
must  yield  to  the  authority  of  legal  process.  After  the  seizure 
of  tlie  goods  by  the  officers,  by  virtue  of  the  process,  they  are 
in  the  custody  of  the  law,  and  the  carrier  cannot  comply  with 
his  contract  without  a  resistance  of  the  process  and  a  violation 
of  the  law.  The  right  of  the  sheriff  to  hold  the  goods  involved 
questions  which  could  only  be  determined  by  the  tribunal  which 
issued  the  process  or  some  other  competent  tribunal,  and  the 
carrier  had  no  power  to  decide  them.  If  the  goods  were  wrong- 
fully ***^  seized,  the  plaintiffs  had  their  remedy  against  the  offi- 
cer who  seized  them,  or  against  the  party  at  whose  instance  it 
was  done.  As  between  these  parties,  the  process  would  be  no 
justification,  if  the  plaintiffs  were  the  owners  and  entitled  to 
the  possession  of  the  goods.  It  makes  no  difference,  we  think, 
that  the  process  was  issued  by  a  tribunal  of  a  state  different 
from  that  in  which  plaintiffs  reside.  The  rule  must  be  the 
same  as  in  a  case  where  the  process  emanates  from  a  court  in 
the  state  of  the  plaintiff's  residence.  It  cannot  be  denied  that 
the  carrier  must  obey  the  laws  of  the  several  states  in  which  it 
follows  its  calling.  The  laws  of  Illinois  which  give  force  and 
effect  to  a  writ  of  replevin  must  be  obeyed.  It  cannot  say  to 
the  sheriff,  who  is  armed  with  a  writ  issued  in  due  form  of 
law  commanding  him  to  take  the  property,  that  it  has  executed 
a  bill  of  lading,  and  thereby  agreed  to  transport  the  property  to 
another  state,  and  therefore  he  cannot  have  it.  The  sheriff 
would  have  the  right,  and  it  would  become  his  duty,  to  call  out 
the  power  of  the  county  to  aid  in  serving  his  lawful  process. 
The  carrier  is  deprived  of  the  possession  of  the  property  by 
a  superior  power — the  power  of  the  state — the  vis  major  of  the 
civil  law,  and  in  all  things  as  potent  and  empowering,  as  far 
as  the  carrier  is  concerned,  as  if  it  were  the  'act  of  God  or  the 
public  enemy.*  In  fact,  it  amounts  to  the  same  thing;  the  car- 
rier is  equally  powerless  in  the  grasp  of  either." 

In  the  case  at  bar  it  is  found  by  the  court  that  on  the  twenty- 
ninth  day  of  November,  1896,  while  the  said  appellee's  goods 
were  in  appellant's  care,  ready  for  shipment,  they  were  at- 
tached, seized,  and  levied  upon  by  virtue  of  a  writ  of  attach- 
ment duly  issued  from  a  justice's  court,  and  that  from  the  time 
they  were  thus  seized  by  the  constable  up  to  the  time  the  gooda 
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were  reshipped  and  including  the  time  in  which  a  part  of  ^^* 
the  goods  were  stolen,  they  were  under  the  care  and  control  of 
the  said  officer  of  the  court;  that  appellee,  on  the  third  day  of 
December,  189G,  which  was  the  fourth  day  following  the  at- 
tachment of  the  goods,  received  notice  from  the  appellant  at 
Lowell,  Indiana,  the  place  to  which  she  had  removed,  that  the 
goods  were  attached,  and  were  in  the  custody  of  the  officer.  It 
does  not  appear  from  the  special  finding  that  the  goods  of  ap- 
pellee were  so  seized  by  virtue  of  legal  process  by  reason  of  any 
act,  fault,  or  connivance  of  the  appellant,  and  the  case  comes 
squarely  within  the  rules  of  law  laid  down  by  our  supreme  court 
in  Ohio  etc.  Ry.  Co.  v.  Yohe,  51  Ind.  181;  19  Am.  Eep.  727. 

The  lower  court  erred  in  its  conclusions  of  law  upon  the  spe- 
cial finding  of  facts.  The  cause  is  for  such  reason  reversed, 
with  instructions  to  the  lower  court  to  restate  its  conclusions  of 
law  and  render  judgment  in  favor  of  appellant. 

Comstock  and  Black,  JJ.,  absent. 

CARRIERS— EXEMPTION  FROM  LIABILITY  FOR  NON- 
DELIVERY—SEIZURE UNDER  PROCESS.— The  exemption  of  a 
carrier  from  liability  for  the  nondelivery  of  goods  caused  by  the  act 
or  mandate  of  public  authority  extends  to  those  cases  in  which  the 
goods  are  taken  from  his  possession  by  legal  process  against  the 
owner.  But,  in  order  to  protect  the  carrier  in  such  cases,  it  is  neces- 
sary that  the  seizure  be  made  without  the  procurement  or  conniv- 
ance of  the  can-ier;  that  the  proceeding  or  process  under  which  it 
was  made  was  valid,  and  that  the  carrier  gave  prompt  notice  there- 
of to  the  owner:  Railroad_Co.  v.  O'Donnell,  49  Ohio  St.  489;  34  Am. 
St.  Rep.  579,  and  note.  See  monographic  note  to  Kohn  v.  Richmond 
etc.  R.  R.  Co.,  34  Am.  St.  Rep.  735,  736. 
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CONTRACTS— CONSIDERATION.— A  promise  made  to  a  per- 
son to  Induce  him  to  perform  an  act  which  he  is  already  bound  in 
law  to  perform  is  without  consideration  and  Is  not  binding. 

BONDS— LIABILITY  CREATED  BY.— If  the  stoclvholders  In 
a  coi-poratlon  execute  a  bond  to  secure  the  directors  thereof  as  sure- 
ties of  the  corporation  and  the  bond  Is  conditioned  that  any  liability 
Incurred  shall  be  In  proijortlon  that  the  amount  of  stock  held  by 
ench  obligor  bears  to  the  whole  amount  of  stock,  the  liability 
created  Is  several  and  not  joint.  ' 

APPKLL.VTE  PR.ACTICE.-REVERSIBLE  ERROR  IS  NOT 
<;O.MMlTTED  In  sust.'ilning  an  objection  to  a  competent  question, 
when  the  same  witness  afterward  answers  substantially  the  same 
question. 

BONDS-QUESTION  FOR  JURY.-Whether  there  was  an 
agreement  that  a  bond  should  not  be  delivered  until  signed  by  others 
»s  a  question  for  the  Jury,  when  the  evidence  is  in  conflict 
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BONDS— SURETIES,  SIGNING  BY— DELIVERY.  —  If  a 
surety  signs  a  bond  on  condition  that  it  is  not  to  be  delivered  until 
otliers  named  therein  shall  sign  it,  delivery  of  the  bond  without 
their  signatures  releases  such  surety. 

BONDS— SUKETYSHIP.—A  bond  conditioned  to  pay  to  the 
obligees  upon  a  fixed  basis,  a  certain  sbare  of  any  indebtedness  they 
might  have  to  pay  as  sureties  is  an  original  promise  and  not  a  col- 
lateral undertaliing  of  suretyship  or  guaranty. 

TRIAL.— INSTRUCTIONS  REQUESTED  BUT  FULLY  GOV- 
ERED  by  those  already  given  are  properly  refused. 

A.  M.  Reynolds  and  A.  K.  Sills,  for  the  appellant. 

Sellers  &  Uhl,  for  the  appellees. 

«2e  ROBINSON,  J.  It  appears  that  appellant  owned  five 
shares  of  fifty  dollars  each  of  the  capital  stock  of  the  Tippecanoe 
Canning  Company,  a  corporation  with  ten  thousand  dollars  cap- 
ital stock;  that  said  capital  stock  was  invested  in  real  estate,  a 
building  and  machinery;  that  in  February,  1894,  appellees  were 
elected  directors  of  said  corporation,  and  entered  upon  the  du- 
ties of  their  trust;  that  to  carry  on  the  business,  it  became  nec- 
essary to  borrow  large  sums  of  money;  that  on  the  second  day  of 
^^"^  October,  1893,  said  corporation  executed  a  note,  with  ap- 
pellees as  sureties,  to  Alice  Brearley  in  the  sura  of  two  thou- 
sand dollars,  and  on  the  twenty-sixth  day  of  December,  1894, 
appellees  became  sureties  on  the  corporation's  note  to  Shirk  & 
McLean  in  the  sum  of  fifteen  thousand  dollars;  that  on  March 
4,  1896,  after  said  notes  became  due,  appellees  paid  nine  thou- 
sand dollars  on  the  Shirk  &  McLean  note  and  one  thousand 
dollars  on  the  Brearley  note. 

On  the  twentieth  day  of  April,  1893,  appellant,  together  with 
a  large  number  of  other  persons,  executed  to  appellees  a  bond 
conditioned  that  whereas  the  obligors  were  stockholders  in  said 
corporation,  that  in  the  management  of  the  business  for  1893 
it  would  be  necessary  to  borrow  money  from  time  to  time;  that 
appellees  had  agreed  to  become  surety  for  such  loans,  and  pro- 
viding that  if  such  loans  should  be  paid  at  maturity,  and  ap- 
pellees held  harmless,  the  obligation  was  to  be  void,  otherwise 
to  remain  in  full  force.  It  was  further  provided  that  any  lia- 
bility incurred  by  reason  of  the  bond  should  be  in  proportion 
to  the  amount  of  stock  held  by  each  of  the  obligors  at  the  time 
of  incurring  such  liability;  that  the  liability  should  be  several 
and  not  joint,  and  no  recovery  had  against  any  obligor  for  a  sum 
greater  than  his  share  thereof,  in  proportion  as  the  amount  of 
etock  in  said  corporation  held  by  him  at  the  date  of  the  incur- 
ring of  such  liability  bears  to  the  whole  amount  of  stock  then 
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issued.  On  April  2,  1894,  a  similar  bond  was  executed  for 
money  borrowed  for  the  business  of  1894,  and  containing  in 
addition  to  the  conditions  of  the  bond  of  April  20,  1893,  the 
further  provision  that  each  of  the  obligors  agreed  to  pay  his 
said  share  with  attorney's  fees  and  without  relief  from  valuation- 
and  appraisement  laws. 

Under  the  bonds,  appellant  would  not  be  liable  for  any 
money  paid  by  appellees  by  reason  of  their  suretyship,  ^^^  on 
notes  executed  prior  to  the  execution  of  either  bond.  It  is  well 
settled  that  a  promise  made  to  a  person  to  induce  him  to  per- 
form an  act  which  he  is  already  bound  in  law  to  perform  is 
without  consideration,  and  is  not  binding  on  the  promisor: 
Smith  V.  Boruff,  75  Ind.  412;  Fensler  v.  Prather,  43  Ind.  119. 

The  bond  of  April  20,  1893,  was  executed  prior  to  the  exe- 
cution of  the  Brearley  note,  and  the  complaint  alleges  that  ap- 
pellees became  sureties  for  such  loan  in  consideration  of  suck 
bond,  and  on  the  faith  and  credit  of  appellant's  promise  there- 
in contained.  And  the  bond  of  April  2,  1894,  was  executed 
prior  to  the  Shirk  and  McLean  loan,  and  it  is  alleged  that  ap- 
pellees became  sureties  for  said  loan  on  the  faith  and  credit  of 
said  bond.  It  cannot  be  said  that  the  complaint  seeks  to  re- 
cover any  money  paid  out  as  such  sureties  on  loans  made  prior 
to  the  execution  of  the  bonds.  The  bonds  expressly  provide 
that  they  are  several  obligations,  and  not  joint.  When  appel- 
lant signed  the  bond,  he  incurred  a  liability  in  proportion  to 
the  amount  paid  by  appellees  as  the  stock  then  owned  by  him 
bore  to  the  whole  capital  stock.  Whether  one  or  more  other 
persons  signed  the  bonds  neither  diminished  nor  increased  ap- 
pellant's liability.  Appellant's  contract  was  neither  a  contract 
of  suretyship,  nor  one  of  guaranty,  and  the  rule  applicable  is 
clearly  distinguishable  from  that  declared  in  Markland  Min. 
etc.  Co.  V.  Kimmel,  87  Ind.  560.  See  Deardorff  v.  Foresraan, 
24  Ind.  481;  Madison  etc.  Co.  v.  Stevens,  10  Ind.  1;  Hunt  v. 
State,  53  Ind.  321;  Whitcomb  v.  Miller,  90  Ind.  384. 

No  reversible  error  is  committed  in  sustaining  an  objection 
to  a  competent  question,  if  the  same  witness  afterward  answers 
substantially  the  same  question:  Norris  v.  Norris,  3  Ind.  App. 
500;  Toledo  etc,  R.  R.  Co.  v.  Milligan,  2  Ind.  App.  578. 

02j>  "Whether  there  was  an  agreement  when  appellant  signed 
the  bond  that  it  was  not  to  be  delivered  until  all  the  stockhold- 
ers had  signed  it  was  submitted  to  the  jury  under  proper  instruc- 
tions. The  evidence  is  conflicting  as  to  whether  there  was  such 
an  agreement,  and,  under  a  proper  instruction,  the  court  left 
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tlie  question  with  the  jury.  It  is  not  to  be  denied  that  if  appel- 
lant signed  the  bond  upon  the  agreement  and  condition  that  it 
was  not  to  be  delivered  until  the  others  named  in  the  body  of 
the  bond  had  signed  it,  and  it  was  in  fact  delivered  without  their 
signatures,  appellant  would  not  be  liable:  Markland  etc.  Co.  v. 
Kimmel,  87  Ind.  560,  But  whether  there  was  such  an  agree- 
ment was  for  the  jury  to  say  from  all  the  evidence. 

The  obligors  in  the  bonds  in  question  did  not  guarantee  the 
payment  of  the  debts  contracted  by  the  appellees.  Nor  were 
they  sureties  for  appellees.  The  undertaking  is  between  appel- 
lant and  appellees,  to  pay  to  appellees,  upon  a  fixed  basis,  a  cer- 
tain share  of  any  indebtedness  appellees  might  have  to  pay  as 
sureties  for  the  corporation.  It  was  distinctly  an  original  prom- 
ise, and  not  a  collateral  undertaking  of  suretyship  or  guaranty: 
Anderson  v.  Spence,  72  Ind.  315;  37  Am.  Rep.  162.  See,  also, 
Frash  v.  Polk,  67  Ind.  55;  Horn  v.  Bray,  51  Ind.  555;  19  Am. 
Eep.  742;  Board  etc.  v.  Cincinnati  etc.  Co.,  128  Ind.  2i0.  Ap- 
pellant's liability  on  the  bond  attached  as  soon  as  appellees  paid 
the  debts  for  which  they  were  sureties.  Appellant  agreed  to  pay 
a  certain  amount,  and  also  attorney's  fees.  The  promise  to  pay 
attorney's  fees  is  an  unconditional  promise,  and  is,  in  effect, 
not  unlike  the  ordinary  attorney  fee  clause  in  a  promissory  note. 

In  its  fifth  instruction,  the  court  told  the  jury:  "If  you  find 
from  the  evidence  that  when  the  defendant  signed  the  instru- 
ments sued  on,  that  it  was  the  agreement  *^^  and  intention  that 
all  the  stockholders  of  said  Tippecanoe  Canning  Company 
ahould  sign  them  before  they  should  be  delivered,  and  that  they 
were  delivered,  and  taken  possession  of  by  plaintiffs,  without  the 
consent  of  defendant  and  without  all  the  stockholders  of  said 
company  signing  them,  you  should  find  for  the  defendant" 
This  instruction  fully  covers  the  third  instruction  requested  by 
appellant. 

The  eighteenth  and  nineteenth  instructions  requested  by  ap- 
pellant, and  refused,  were  to  the  effect  that  if,  after  the  notes 
on  which  appellees  were  sureties  became  due,  they  had  money 
in  their  hands  of  the  company  sufficient  to  pay  said  notes,  it 
was  their  duty  to  apply  such  money  on  such  debts,  and  if  they 
did  not,  the  finding  should  be  for  the  defendant.  This  was 
fully  stated  in  the  eighteenth  instruction  given  by  the  court. 

We  have  carefully  examined  the  instructions  given  by  the 
court,  and  can  but  conclude  that  they  fully  cover  all  the  in- 
structions requested  by  appellant  which  were  refused,  and  of 
which  complaint  is  made  by  counsel. 

Judgment  afl&rmed. 
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CONTRACTS— INSUFFICIENT  CONSIDERATION.— A  promise 
by  a  party  to  do  what  he  is  legally  bound  to  do  Is  an  Insufficient 
but  not  illegal  consideration.  It  is  the  same  as  no  consideration  at 
all,  and  is  merely  void:  Cobb  v.  Cowdery,  40  Vt.  25;  94  Am.  Dec.  370; 
Performance  by  a  party  of  an  act  which  he  was  legally  bound  to 
perform  is  not  a  sufficient  consideration  to  support  a  promise  to  pay 
for  the  performance  of  such  act:  Keith  v.  Miles,  39  Miss.  442;  77 
Am.  Dec.  685,  and  note. 

SURETYSHIP— EXECUTION  OF  BOND  DELIVERY  OF 
WHICH  IS  CONDITIONED  UPON  SIGNING  BY  OTHERS.— 
A  surety  may  malie  any  condition  he  chooses  in  signing  a  bond  be- 
fore delivery;  and  if  a  signature,  requiretl  as  a  condition  to  his 
signing,  is  not  put  upon  the  bond,  he  is  not  bound  by  It:  HesseU  v. 
Johnson,  63  Mich.  623;  6  Am.  St.  Rep.  334,  and  note.  But  a  bond 
which  is  perfect  on  its  face,  apparently  duly  executed  by  all  whose 
names  appear  therein,  which  purports  to  be  signed  and  delivered  by 
the  several  obligors,  and  Is  actually  delivered  by  the  principal, 
without  stipulation,  reservation,  or  condition,  cannot  be  avoided  by 
the  sureties  upon  the  ground  that  they  signed  It  upon  condition  that 
it  should  not  be  delivered  unless  it  should  be  signed  by  other  persons 
who  did  not  sign  the  same,  if  the  obligee  had  no  notice  of  such  con- 
dition, and  nothing  to  put  him  on  inquiry  as  to  the  manner  of  Its 
execution,  provided  he  has,  upon  faith  of  such  bond,  been  Induced 
to  act  to  his  own  prejudice:  Cutler  v.  Roberts,  7  Neb.  4;  29  Am. 
Rep.  371,  and  note;  Webb  v.  Baird,  27  Ind.  308;  89  Am.  Dec.  507. 
See  notes  to  Sharp  v.  United  States,  28  Am.  Dec.  679-681,  and  Guild 
V.  Thomas,  25  Am.  Rep.  706-711;  Dun  v.  Garrett,  93  Tenn.  650;  42 
Am.  St.  Rep.  937,  and  note. 

SURETYSHIP— NATURE  OF  CONTRACT.- The  contract  of  a 
surety  is  in  the  nature  of  a  collateral  engagement  to  pay  the  debt 
of  another,  as  distinguished  from  an  original  and  direct  agreement 
for  the  party's  own  act,  and  Is  in  the  nature  of  an  accessory  to  a 
principal  obligation:  Johnson  v.  Ivey,  4  Cold.  606;  04  Am.  Dec.  206, 
and  note. 
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MECHANICS'  lien-perfecting  IN  FAVOR  OP  AS- 
SIGNEE.—An  assignment  of  a  debt  before  the  lien  Is  perfected  in- 
vests the  assignee  with  the  right  to  perfect  and  file  the  lien. 

MECHANICS'  LIEN.— THE.  FILING  OF  A  CLAIM  for  a 
mechanics'  lien  within  the  time  prescribed  In  the  statute  is  not  es- 
sential except  as  against  purchasers  or  incumbrancers  In  good  faith 
without  notice,  whose  rights  accrue  after  the  expiration  of  the  time 
fixed  for  filing  the  statement 

MECHANICS'  LIEN.-SERVICES  FOR  WHICH  MAY  BB 
CLAIMED.— One  agreeing  to  furnish  a  plant  for  the  manufacture 
of  gas  and  a  man  to  operate  It  for  thirty  days,  to  test  the  machinery. 
Is  entitled  to  assert  a  mechanics'  lien  for  the  services  of  such  man. 

MECHANICS'  LIEN— SERVICE  FOR  WHICH  MAY  NOT 
BE  ASSERTED.— One  furnishing  a  plant  to  manufacture  gas,  and  a 
man,  for  thirty  days  after  its  completion,  to  instruct  the  superinten- 
dent, is  not  entitled  to  a  mechanics'  lien  for  the  value  of  the  services 
rendered  in  such  instruction. 

MECHANICS'  LIEN— SERVICES  FOR  WHICH  CANNOT 
BB  ASSERTED.— If  in  a  contract  to  furnish  machines  Is  also  in- 
cluded the  right  to  use  certain  patent  rights,  a  mechanics'  lien  can- 
not be  asserted  for  the  value  of  the  use  of  such  rights. 

MECHANICS'  LIEN  INCLUDING  CLAIM'S  OF  INDEFI- 
NITE AMOUNT  FOR  A  PURPOSE  FOR  WHICH  A  LIEN  DOES 
NOT  EXIST.— If  one  agrees  to  furnish  a  ^as  plant,  to  instruct  the 
superintendent  for  thirty  days,  and  also  to  give  the  right  to  use  cer- 
tain patent  rights,  all  for  a  gross  sum  specified,  and  it  does  not  ap- 
peaiT  what  part  thereof  was  for  the  two  latter  items,  no  Hen  can  be 
established  for  any  part  of  the  demand. 

Suit  to  establisli  and  enforce  a  mechanic's  Ken.    Decree  for 
the  plaintiflE,  and  defendant  appealed. 

(276> 
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Baker  &  Moore,  for  the  appellants. 

Valentine  &  Valentine,  for  the  appellee. 

»  KOBINSON,  J.  In  November,  1893,  the  defendant,  the 
Centerville  Light,  Heat,  and  Power  Company,  was  engaged  at 
Centerville  in  manufacturing  water  gas  by  what  was  known  as  the 
"Loomis  Process."  The  gas  so  manufactured  was  not  satisfac- 
tory, and  one  Joseph  Askins  submitted  to  the  company  a  propo- 
sition in  writing  to  so  change  and  add  to  its  appliances  for  mak- 
ing gas  as  to  convert  the  system  from  the  Loomis  to  the  Askins 
process.  The  proposition  included  a  guaranty  as  to  daily  capac- 
ity, and  the  quality  and  quantity,  of  gas  which  should  be  made 
from  a  specified  quantity  of  hard  coal,  or  hard  coke  and  crude  oil, 
and  also  included  the  following:  **I  further  agree  to  furnish  a 
man  to  operate  the  plant  for  thirty  days  for  the  purpose  of  testing 
the  efficiency  of  the  plant  and  to  instruct  the  superintendent  in 
its  operations,  and  at  the  end  of  thirty  days,  if  the  plant  has 
proved  to  carry  out  my  guarantee,  the  plant  is  then  to  be  ac- 
cepted  I  further  agree  to  assign  to  the  Centerville  Light, 

Heat,  and  Power  Company  the  exclusive  use  of  all  my  patents 
pertaining  to  the  manufacture  of  gas  in  and  to  the  city  or  town 
of  Centerville,  Iowa.**  In  consideration  of  what  was  to  be  fur- 
nished and  done  by  Askins,  the  company  was  to  pay  him  one 
thousand  dollars  when  the  plant  should  be  accepted,  and  give 
its  two  promissory  notes  for  seven  hundred  dollars  each,  one  of 
which  was  to  be  payable  in  six  months  and  the  other  in  one  year. 
The  proposition  was  accepted,  and  Askins  performed  his  part  of 
the  agreement  thus  made.  After  that  had  been  done,  the 
two  notes  provided  for  in  the  contract  were  delivered  to  Askins, 
but  the  payment  of  the  one  thousand  dollars  was  not  made. 
Askins  prepared  and  verified  a  statement  for  a  mechanic's  lien 
upon  the  property  improved,  ■*  for  the  sum  of  two  thousand 
four  hundred  dollars.  The  statement  was  verified  on  the  nine- 
teenth day  of  January,  1894,  but  was  not  filed  with  the  clerk  of 
the  district  court  of  Appanoose  county  until  the  thirtieth  day  of 
October  of  the  same  year.  On  the  day  of  its  date,  however, 
Ajikins,  for  the  sum  of  one  thousand  dollars,  transferred  his 
claim  for  a  lien  by  an  indorsement  on  the  statement,  in  form  as 
follows:  "For  value  received,  I  hereby  assign  the  within  me- 
chanic's lien  to  R.  I.  Peatman,  and  authorize  him  to  cancel  the 
same  when  paid.  January  19,  1894.  Joseph  Askins."  This 
action  is  brought  to  recover  of  the  company  one  thousand  dol- 
lars, with  interest,  and  to  establish  therefor  a  mechanic's  lien. 
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The  defendant,  D.  C.  Campbell,  was  the  owner  of  a  judgment 
against  his  codefendant,  the  company,  for  twenty-one  thousand 
three  hundred  and  ninety-eight  dollars  and  sixty-two  cents,  be- 
sides attoi'ney's  fees  and  costs.  An  execution  was  issued  for 
the  satisfaction  of  the  judgment,  and  the  property  in  question 
was  sold  thereunder  to  Campbell.  The  district  court  rendered 
a  decree  in  favor  of  the  plaintiff  for  the  amount  he  asked,  and 
for  a  lien  therefor,  and  adjudged  the  lien  so  established  to  be 
senior  to  that  of  Campbell.  The  defendants  appeal  from  so 
much  of  the  decree  as  establishes  a  mechanic's  lien,  and  Camp- 
bell further  appeals  from  that  part  of  the  decree  which  makes 
his  lien  inferior  to  that  established  in  favor  of  the  plaintiff. 

1.  The  appellants  contend  that  the  plaintiff  is  not  entitled 
to  a  mechanic's  lien,  because  it  had  not  been  perfected  by  the 
filing  of  a  statement,  as  required  by  law,  when  Askins  trans- 
ferred the  claim  in  suit  to  him.  The  right  of  the  plaintiff  to  a 
lien  is  controlled  by  chapter  100  of  the  Acts  of  the  Sixteenth 
General  Assembly.  Section  6  of  that  act  contains  the  follow- 
ing: "Every  person,  whether  contractor  or  subcontractor,  who 
wishes  to  avail  himself  of  the  '^  provisions  of  this  statute,  shall 
j&le  with  the  clerk  of  the  district  court  of  the  county  in  which 
the  building,  erection,  or  other  improvement  to  be  charged  with 
the  lien  is  situated,  a  just  and  true  statement  or  account  of  the 
demand  due  him,  ....  and  verified  by  affidavit.  Such  veri- 
fied statement  or  account  must  be  filed  by  a  principal  contractor, 
within  ninety  days,  and  by  a  subcontractor  within  thirty  days 
from  the  date  on  which  the  last  of  the'materials  shall  have  been 
furnished,  or  the  last  of  the  labor  was  performed.  But  a  failure 
or  omission  to  file  the  same  within  the  periods  last  aforesaid, 
shall  not  defeat  the  lien,  except  against  purchasers  or  encum- 
brancers in  good  faith  without  notice,  whose  rights  accrued 
after  the  thirty  or  ninety  days,  as  the  case  may  be,  and  before 
any  claim  for  the  lien  was  filed."  Mechanic's  liens  are  assign- 
able, and  follow  tlie  assignment  of  the  debt:  Acts  of  the  Six- 
teenth General  Assembly,  sec.  13.  But  it  is  said  that  the  filing 
of  the  statutory  statement  is  essential  to  the  creation  of  the 
lien,  and  that  an  assignment  of  the  debt  before  the  statement  is 
filed  will  not  transfer  the  lien.  The  statute  does  not,  how- 
ever, make  the  filing  of  the  statement  essential,  under  section 
6,  to  the  creation  of  a  lien,  but  only  to  preserve  it  against  pur- 
chasers or  encumbrancers  in  good  faith  without  notice,  whose 
rights  accrue  after  the  expiration  of  the  time  fixed  for  filing 
tike  statement:  Lee  v.  Hoyt,  101  Iowa,  101;  National  Lumber 
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Co.  V.  Bownan,  77  Iowa,  706;  Chicago  LumLer  Uo.  v.  Dea 
Moines  Driving  Park,  97  Iowa,  25.  Section  1851  of  the  Re- 
vision of  1860,  as  amended  by  chapter  111  of  the  Acts  of  the 
Eegular  Session  of  the  Ninth  General  Assembly,  contained  a 
provision  in  regard  to  the  filing  of  the  statement  to  charge  sub- 
sequent purchasers  and  encumbrancers,  substantially  like  the 
one  under  consideration.  That  provision  was  considered  in 
Neilson  v.  Iowa  E.  Ry.  Co.,  51  Iowa,  184,  33  Am.  Rep.  124,  and 
held,  in  effect,  not  to  require  the  *  filing  of  the  statement  in  or- 
der to  perfect  the  lien  as  against  the  owner.  The  case  of  Bis- 
sell  v.  Lewis,  56  Iowa,  231,  arose  under  the  statute  we  are  now 
considering,  and  it  was  there  said:  "It  is  quite  clear  it  is  not 
essential,  to  the  establishment  of  the  lien  under  consideration, 
that  any  lien  statement  should  have  been  filed  in  the  clerk's 
office."  In  our  opinion,  the  filing  of  the  statement  was  not  es- 
sential to  the  existence  of  the  lien  in  question.  That  was  cre- 
ated by  the  furnishing  of  the  labor  and  material,  as  provided  in 
the  contract,  and  Askins  was  entitled  to  a  lien  before  he  as- 
signed the  debt  upon  which  this  action  is  founded.  Therefore, 
the  assignment  of  the  debt  and  the  indorsement  upon  the 
statement  for  a  lien  had  the  effect  to  transfer  the  lien  to  the 
plaintiff.  The  statement  was  prepared  and  verified  by  Ask- 
ins, and  by  him  delivered  to  his  agent  for  filing,  but  for  some 
unexplained  reason  was  not  filed  until  the  last  of  October,  as 
stated.  Campbell  is  not  a  subsequent  encumbrancer  in  good 
faith,  for  the  reason  that  the  judgment  through  which  he  claims 
was  not  rendered  until  the  17th  of  September,  1895,  nearly  a 
year  after  the  statement  was  filed. 

It  is  said,  however,  that  this  court  has  decided  that,  until  the 
statement  for  a  lien  is  filed,  the  lien  is  not  so  far  completed  as 
to  be  assignable,  and  language  was  used  in  the  opinion  in  Mer- 
chant V.  Ottumwa  Water  Power  Co.,  54  Iowa,  451,  which  af- 
fords some  ground  for  that  claim.  But  a  careful  examination 
of  the  case  shows  that  the  language  of  that  character  used  was 
not  essential  to  the  decision  of  the  questions  presented.  It 
appears  that  in  that  case  an  order  was  issued  by  the  owner  to 
the  contractors  in  November,  1875,  in  part  payment  of  the  con- 
tract price,  before  the  contract  was  complete,  and  before  the 
contractor  had  become  entitled  to  a  lien.  In  April,  1876.  the 
order  was  assigned  to  Merchant,  but  the  contract  was  not  com- 
pleted until  ^  January,  1877.  It  does  not  appear  that  the 
contractors  ever  claimed  a  lien,  or  that  they  attempted  to  assign 
any  interest  in  one.    Merchant  recovered  judgment  on  the  order. 
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against  the  owner,  in  February,  1877.  Ten  months  later  he 
filed  a  statement  for  a  lien  and  then  commenced  an  action  to 
enforce  the  lien  claimed,  as  against  an  encumbrancer  whose 
rights  accrued  December  1,  1876.  It  is  clear,  under  the  facts 
stated,  that  the  parties  to  the  assignment  of  the  order  did  not 
intend  to  transfer  any  interest  in  a  mechanic's  lien  by  the  as- 
signment, and  that  the  case  was  rightly  decided,  but  it  cannot 
be  regarded  as  an  authority  in  this  case.  It  should  also  be  ob- 
served that  the  court  expressly  stated  that  the  provision  of 
chapter  100  of  the  Acts  of  the  -Sixteenth  General  Assembly, 
which  makes  the  lien  follow  the  assignment  of  the  debt,  was  not 
in  force  when  the  assignment  there  in  question  was  made.  The 
case  of  Brown  v.  Smith,  55  Iowa,  31,  involved  the  right  of  the 
assignee  of  a  time  check  to  file  a  statement  for,  and  to  enforce, 
a  mechanic's  lien.  The  time  check  was  issued  to  an  employe 
of  a  subcontractor,  who,  so  far  as  is  shown,  did  not  claim  a  lien. 
The  facts  are  unlike  those  involved  in  this  case.  The  opinion 
is  brief,  and  is  made  to  depend  in  part  upon  the  case  of  First 
Nat.  Bank  v.  Day,  52  Iowa,  680,  which  did  not  arise  under  the 
provisions  of  law  in  regard  to  the  assignment  of  a  lien  which 
apply  here,  and  also,  in  part,  upon  the  Merchant  case.  The  case 
of  Langan  v.  Sankey,  55  Iowa,  52,  is  similar  in  principle  to  that 
of  Brown  v.  Smith,  55  Iowa,  31,  and  followed  that  and  the  Mer- 
chant case.  In  each  of  the  cases  decided  by  this  court  upon 
which  the  appellant  relies,  the  controlling  facts  and  the  statu- 
tory provisions  involved  were  so  unlike  those  which  are  material 
in  this  case  that  the  cases  cannot  fairly  be  regarded  as  in  con- 
flict with  the  conclusion  we  reach  in  this  case.  Although  the 
statute  provides  that  "mechanics'  liens  are  assignable,  and  ® 
shall  follow  the  assignment  of  the  debt,"  yet  a  person  entitled 
to  such  a  lien  may  waive  it,  and  may  also  assign  the  debt  with- 
out the  lien.  But  in  this  case  the  parties  to  the  assignment  in- 
tended to  preserve  the  lien,  and  to  assign  it  with  the  debt, 
and  what  they  did  for  that  purpose  would  have  been  eiTectual, 
had  the  assignor  been  entitled  to  a  lien.  This  conclusion  is  re- 
quired by  the  plain  provisions  of  the  statute,  as  applied  to  the 
facts  of  this  case,  and  by  the  cases  of  Neilson  v.  Iowa  E.  Ry. 
Co.,  51  Iowa,  184,  33  Am.  Eep.  124,  and  Bissell  v.  Lewis,  56 
Iowa,  231.  We  do  not  find  it  necessary  to  determine  whether, 
in  case  the  filing  of  a  statement  is  required  to  preserve  the  lien, 
as  against  other  persons  than  the  owner,  the  statement  may  be 
prepared  and  filed  by  the  assignee. 

2.  It  is  claimed  that  the  plaintiff  is  not  entitled  to  a  lien  for 
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his  claim,  because  the  contract  on  which  it  was  based  required 
Askins  to  furnish  a  man  to  operate  the  plant  for  thirty  days, 
and  to  assign  to  the  company  the  exclusive  use  of  certain  pat- 
ents, and  that  a  lien  for  such  items  cannot  be  allowed.  A  me- 
chanic's lien  may  be  acquired  by  any  mechanic  or  other  person 
^'who  shall  do  any  labor  upon,  or  furnish  any  materials,  ma- 
chinery, or  fixtures,  for  any  building,  erection,  or  other  im- 
provement upon  land."  Under  this  provision  a  lien  could 
have  been  obtained  for  the  labor  of  a  man  to  operate  the  plant 
for  thirty  days,  in  order  to  test  the  machinery  and  cause  it 
to  meet  the  requirements  of  the  guaranty;  but  the  contractor 
was  not  entitled  to  a  lien  for  services  rendered  to  instruct  the 
superintendent,  nor  for  the  assignment  of  patent  rights  which 
were  not  included  in  the  use  of  the  appliances  which  the  con- 
tractor was  required  to  furnish.  The  contract  required  the  pay- 
ment of  the  sum  of  two  thousand  four  hundred  dollars  for  the 
labor  and  appliances  *  furnished,  and  also  for  the  instruction 
given  the  superintendent,  and  the  right  to  use  the  patents  de- 
scribed. That  right  is  not  shown  to  be  included  m  the  right 
to  use  the  appliances  furnished.  It  must  be  presumed  that  the 
instruction  given,  and  the  right  to  use  the  patents,  which  were 
to  be  assigned,  were  of  substantial  value;  but  we  are  without 
means  of  ascertaining  what  it  was,  and  therefore  cannot  deter- 
mine the  amount  for  which  a  lien  might  properly  be  established. 
The  effect  of  this  is  to  prevent  the  establishment  of  a  lien  for 
any  part  of  the  plaintiff's  claim:  See  Morrison  v.  Minot,  5  Allen, 
403;  McMaster  v.  Merrick,  41  Mich.  505;  Dennis  v.  Smith,  38 
Minn.  494.  We  conclude  that  the  district  court  erred  in  estab- 
lishing a  lien  in  favor  of  the  plaintiff,  and  its  decree  is  reversed. 

MECHANICS'  LIENS-ASSIGNMENT— RIGHTS  OF  AS- 
SIGNEE.—A  perfected  mechanics'  lien  may  be  assigned,  and  the 
assignee  may  maintain  an  action  in  his  own  name  for  Its  enforce- 
ment. He  succeeds  to  all  the  rights  of  his  assignor:  Note  to  Davis 
▼.  Crookston  Water  Works  Co.,  47  Am.  St.  Rep.  626. 

MECHANICS'  LIENS.-FAILURE  TO  FILE  STATEMENT  of 
claim  in  accordance  with  the  statute  relating  to  mechanics'  liens 
will  not  deprive  one  furuisliing  material  to  be  used  in  the  construc- 
tion of  a  house  of  the  benefit  of  such  Hen,  when  the  rights  of  bona 
fide  purchasers  are  not  involved,  and  by  the  statute  the  lien  attaches 
\\\Hn\  the  furnisliing  of  materials  for  n  structure  to  be  erecte<l  on 
land  under  a  contract  with  the  owner:  Klrkwood  v.  Iloxie,  95  Mich. 
62;  35  Am.  St.  Rep.  549.  and  note.  The  purpose  of  record  of  a  me- 
chnnic's  lien  is  to  give  notice  to  third  persons:  Lyon  v.  Logan,  68 
Tex.  521:  2  Am.  St.  Rep.  511.  Compare,  however.  Green  v.  Green, 
10  Ind.  2.5.3;  79  Am.  Dec.  428,  and  note;  Ramsey's  Appeal,  2  Watts, 
228;  27  Am.  Dec.  301. 

MECHANICS'  LIENS  —  CLAIM  —  LUMPING  CHARGE.  —  A 
claim  for  a  mechanic's  lien  containing  a  lumping  charge  In  which 
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are  mingled  Items  for  which  a  lien  is  given  with  items  for  wbicli  no 
lien  is  given  is  insutticient  to  support  the  lien:  Williams  v.  Toledo 
Coal  Co.,  25  Or.  426;  42  Am.  St.  Itep.  799.  Where  lienable  and  non- 
lienable  items  are  included  in  one  contract  for  a  specified  sum,  or 
are  made  the  basis  of  a  lumping  charge,  so  that  it  cannot  be  seen 
from  the  contract  or  account  what  properly  is  charged  to  each,  the 
benefit  of  the  mechanic's  lien  law  is  lost:  Getty  v.  Ames,  30  Or. 
573;  60  Am.  St.  Kep.  835,  and  note;  Wharton  v.  Keal  Estate  Inv. 
Co.,  180  Pa.  St  168;  57  Am.  St.  Rep.  629,  and  note. 


Doughty  v.  Meek. 

[105  Iowa,  16.] 

JUDGMENT  BY  CONFESSION  MAY  BE  ENTERED  NUNO 
PRO  TUNC  as  of  the  date  of  the  filing  of  the  statement  of  confes- 
sion, where  it  was  the  duty  of  the  clerls  to  have  entered  such  judg- 
ment forthwith  upon  the  filing  of  the  statement,  and  the  delay  In 
entering  it  was  due  solely  to  his  fault. 

THE  ENTRY  OF  A  JUDGMENT  NUNC  PRO  TUNC  vali- 
dates all  prior  proceedings,  including  the  issuing  of  executions. 

A  JUDGMENT  ENTERED  NUNC  PRO  TUNC  must  be  re- 
spected and  enforced  In  the  same  manner  and  to  the  same  extent 
as  if  entered  at  the  proper  time. 

JUDGMENT  AND  EXECUTION— SATISFACTION  OF  BY 
LEVY.— If  a  debtor  of  a  judgment  debtor  was  garnished  and  ad- 
mitted his  indebtedness,  specifying  the  amount,  and  there  is  no 
showing  that  the  garnishment  was  ever  released,  the  plaintiff  in  the 
execution  must  be  charged  with  the  amoxint  admitted  to  be  due, 
and  the  judgment  credited  therewith. 

Suit  to  enjoin  the  sale  of  real  property  on  execution  on  the 
ground  that  there  was  no  valid  judgment  on  which  execution 
could  issue  and  that  the  deht  had  been  paid.  Decree  for  the 
defendant,  plaintiff  appealed. 

Work  &  Lewis  and  M.  B.  Davis,  for  the  appellant. 

Mitchell  &  Sloan,  for  the  appellees. 

"  DEEMEE,  C.  J.  On  the  twentieth  day  of  December,  1876, 
appellant  made  and  executed  a  confession  of  judgment  in  favor 
of  appellee  Meek  upon  a  note  for  the  sum  of  two  hundred  dol- 
lars, executed  in  January,  1876.  This  confession  was  filed  with 
the  clerk  of  the  district  court  in  and  for  Van  Buren  county  on 
or  about  January  1,  1877,  but  no  entry  of  judgment  was  made 
upon  the  court  records  until  the  trial  of  this  case,  at  which  time 
the  court  ordered  an  entry  of  judgment  as  of  the  first  regular 
term  in  the  year  1877.  On  the  twenty-first  day  of  July,  1896, 
an  execution  issued  from  the  office  of  the  clerk  of  the  district 
court  upon  a  pretended  judgment  in  favor  of  Meek  and  against 
Doughty,  directed    to  the  sheriff  of  Woodbury  county.     This 
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execution  was  levied  upon  certain  real  estate  in  Woodbury 
county  belonging  to  Doughty.  This  suit  is  to  enjoin  and  re- 
strain the  sale  of  the  real  estate  so  levied  upon.  The  trial  court 
was  evidently  of  opinion  that  no  judgment  had  been  rendered 
upon  the  statement  of  confession  at  the  time  the  execution 
issued,  but  it  ordered  the  rendition  of  judgment  nunc  pro  tunc^ 
and  held  that  this  validated  the  writ,  and  that  plaintiff's  peti- 
tion should  be  dismissed.  In  support  of  the  ruling  it  is  con- 
tended that  the  filing  of  the  statement  of  confession  was  in  fact 
the  rendition  of  a  judgment,  that  the  act  of  the  clerk  and  the 
court  with  reference  thereto  was  purely  ministerial,  that  the 
court  was  justified  in  directing  a  nunc  pro  tunc  entry  of  judg- 
ment, and  that  such  entry  covered  all  defects  in  the  issuance 
of  the  execution.  The  argument  in  support  of  this  contention 
is  to  the  effect  that,  when  a  statement  of  confession  is  filed^ 
the  law,  in  the  absence  of  the  judge,  at  once  pronounces  the 
judgment,  and  it  becomes  the  duty  of  the  clerk  to  make  the 
entry  forthwith;  that  his  failure  to  do  so  may  be  cured  at  any 
time  by  a  nunc  pro  tunc  entry;  **  and  that  such  entry,  when  so 
made,  validates  all  prior  proceedings,  including  the  issuance  of 
execution.  That  courts  possess  the  power  to  enter  judgments 
nunc  pro  tunc  is  conceded,  but  the  exercise  of  such  power  pre- 
supposes the  actual  rendition  of  a  judgment.  The  right  to  a 
judgment  will  not  furnish  the  basis  for  such  an  entry:  Gray  v. 
Brignardello,  1  Wall.  627;  Worley  v.  Shong,  35  Neb.  311;  Cas- 
sidy  v.  Woodward,  77  Iowa,  355;  Freeman  on  Judgments,  sec. 
68. 

The  inquiry  yet  remains,  What  effect  is  to  be  given  the  state- 
ment of  confession  when  it  is  filed  with  the  clerk?  This  ques- 
ti<m  is  not  a  new  one  to  this  court.  In  the  ease  of  Risser  v. 
Martin,  86  Iowa,  392,  which  involved  the  right  of  a  court  to 
enter  a  judgment  nunc  pro  tunc  upon  a  statement  of  confes- 
sion, we  said:  "It  is  true  the  court  made  no  order,  ....  but 
the  law  operated  in  lieu  of  formal  action  by  the  court  as  a  direc- 
tion to  the  clerk  to  enter  judgment.  In  legal  effect,  the  rights 
of  the  parties  were  the  same  that  tliey  would  have  been  had 
the  court  ordered  the  judgment  to  be  entered.  It  is  said  that 
a  judgment  nunc  pro  tunc  is  always  proper  where  a  judgment 
has  been  ordered,  but  the  clerk  has  failed  or  neglected  to  copy 

it  into  the  record In  this  case  the  confessionf  expressed 

the  amount  of  the  debt,  and  the  law  fixed  the  judgment  to  which 
the  plaintiffs  were  entitled."  The  point  now  under  considera- 
tion is  conclusively  determined  by  this  statement  of  the'law, 
and  needs  no  further  elucidation. 
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2.  At  the  time  the  execution  issued  there  was  no  formal 
entry  of  judgment,  and  it  is  argued  that  the  nunc  pro  tunc 
entry  did  not  validate  the  execution.  It  is  well  settled  that 
"there  can  be  no  judgment  until  it  is  entered  in  the  proper  rec- 
ord of  the  court.  It  cannot  exist  in  the  memory  of  the  officers 
of  the  court,  nor  in***  memoranda  entered  upon  books  not  in- 
tended to  preserve  the  record  of  judgments":  Winter  v,  Coul- 
thard,  94  Iowa,  312;  Balm  v.  Nunn,  63  Iowa,  642;  Case  v.  Plato, 
64  Iowa,  64.  In  one  of  these  cases  it  is  said  that  "there  being 
no  valid  existing  judgment  when  the  execution  issued,  it  is 
void."  This  declaration  had  no  reference,  however,  to  the  effect 
that  should  be  given  a  nunc  pro  tunc  entry,  and  it  is  not  to 
be  regarded  as  conclusive  of  the  point  now  under  consideration. 
Mr.  Freeman,  in  his  work  on  Judgments,  at  section  67,  says: 
"With  the  exception  pointed  out  in  the  previous  section  [re- 
lating to  the  rights  of  third  persons],  a  judgment  entered  nunc 
pro  tunc  must  be  everywhere  received  and  enforced  in  the  same 
manner  and  to  the  same  extent  as  though  entered  at  the  proper 

time Though    an    execution    may    have    issued  .... 

when  there  was  nothing  on  the  record  to  support  it,  yet  the 
omission  is  one  of  evidence,  and  not  of  fact;  and,  the  evidence 
being  supplied  in  a  proper  manner,  full  force  and  effect  will 
be  given  to  the  fact,  as  if  the  evidence  had  existed  from  the 
beginning."  Mr.  Black,  in  his  treatise  on  Judgments,  at  sec- 
tion 136,  announces  practically  the  same  doctrine.  These  state- 
ments are  authorized  by  the  following,  among  other,  authorities: 
Bush  V.  Bush,  46  Ind.  70;  Tapley  v.  Goodsell,  122  Mass.  176; 
Parker  v.  Rugg,  9  Gray.  209;  Graham  v.  Lynn,  4  B.  Mon.  17; 
39  Am.  Dec.  493.  Following  this  almost  unbroken  line  of  de- 
cisions, we  are  constrained  to  hold  that  the  nunc  pro  tunc  entry 
60  operated,  as  to  save  the  execution  which  had  theretofore  been 
issued. 

3.  Finally,  it  is  insisted  that  the  claim  or  judgment  had  been 
satisfied  in  whole  or  in  part  prior  to  the  issuance  of  the  exe- 
cution, the  enforcement  of  which  is  sought  to  be  enjoined.  In 
1877  an  execution  issued,  which  was  served  by  levying  upon 
thirteen  sacks  of  flour  and  forty  bushels  of  oats,  and  by  garnish- 
ing four  20  supposed  debtors  of  Doughty.  The  sheriff's  return 
discloses  that  the  property  was  returned  to  Doughty,  by  order  of 
Meek's  attorney,  upon  condition  that  Doughty  pay  the  costs. 
The  return  further  shows  that  Doughty  paid  the  costs.  Of  the 
four  garnishees  all  denied  being  indebted  to  Doughty  save  one, 
who  admitted  he  owed  eighteen  dollars  and  forty-five  cents. 
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Xo  case  was  ever  docketed  against  this  gamisliee,  no  judgment 
rendered,  and  no  showing  that  he  ever  paid  the  amount  to 
Jleek,  or  to  anyone  for  him.  There  is  no  record  evidence,  how- 
ever, that  the  garnishee  who  admitted  this  indebtedness  was 
ever  discharged,  and  Doughty  squarely  denies  that  the  garnish- 
ment was  released,  and  denies  having  received  the  amount  of 
this  indebtedness  from  the  garnishee.  The  amount  admitted 
by  this  garnishee  to  be  due  was  eighteen  dollars  and  forty-five 
cents.  As  the  levy  by  garnishment  is  admitted,  and  as  there 
is  no  sufficient  showing  by  appellee  that  this  garnishee  was 
released,  the  appellee  should  be  charged  with  the  amount  ad- 
mitted to  be  due,  and  the  same  should  be  credited  upon  the 
judgment  as  of  date  November  3,  1877.  Claim  is  made  that 
the  note  upon  which  the  confession  of  judgment  was  based  was 
intended  simply  as  security  for  an  indebtedness  due  from  one 
Nelson  to  Meek,  and  that,  after  the  confession  was  executed. 
Nelson  paid  the  debt.  It  is  sufficient  to  say  that  the  evidence 
does  not  support  this  contention.  The  debt  was  Doughty's, 
and  Nelson  did  not  pay  it.  With  the  modification  above  sug- 
gested, the  decree  is  affirmed. 
Modified  and  affinned. 

JUDGMENTS— ENTRY  NUNC  PRO  TUNC— EFFECT.— The  of- 
fice of  a  nunc  pro  tunc  entry  Is  to  record  some  act  of  the  court  done 
at  a  former  term  which  was  not  then  carried  into  the  record:  Cleve- 
land Leader  Printing  Co.  v.  Green,  52  Ohio  St.  487;  49  Am.  St.  Kep- 
725,  and  note.  Except  as  to  the  rights  of  third  parties  a  judgment 
nunc  pro  tunc  Is  retrospective,  and  has  the  same  force  and  effect, 
to  all  Intents  and  purposes,  as  If  It  had  been  entered  at  the  time 
when  the  judgment  was  originally  rendered  or  ought  to  have  been 
rendered:  See  monographic  note  to  Ninde  v.  Clark,  4  Am.  St  Rep. 
833,  on  the  nunc  pro  tunc  entry  of  judgment. 

JUDGMENT— SATISFACTION  BY  LEVY  OF  EXECUTION.— 
The  effect  of  a  levy  upon  personal  property  of  the  judgment  debtor, 
sufficient  in  value  to  satisfy  the  execution,  has  been  considered  by 
many  judges  as  per  se  an  extinguishment  of  the  judgment  and 
therefore  a  satisfaction  of  the  execution:  See  monographic  note  to 
Trapnell  r.  Richardson,  58  Am.  Dec.  850-363.  discussing  the  ques- 
tion. 


Hamby  v.  Samson. 

[105  Iowa.  112.] 
DOGS— PROPERTY  IN.— By  the  common  law,  dogs  were  not 
recognized  as  property  and  were  not  subjects  of  larceny,  but,  under 
a  statute  making  It  a  crime  to  steal  any  money,  goods,  or  chattels 
of  another,  one  may  be  guilty  of  larceny  in  stealing  a  dog.  It  Is  a 
chattel. 

Habeas  corpus,  seeking  a  release  from  a  warrant  purporting 
to  authorize  the  arrest  of  the  petitioner  for  stealing  a  dog.    On 
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the  hearing  he  wm  dischax/red.  and  the  sherifE,  in  whose  custody 
he  was,  appealed. 

Kaymond  &  Raymond,  for  the  appellant. 

Clarke  &  Cohenour,  for  the  appellee. 

11*  DEEMER,  C.  J.  The  sole  question  presented  by  this 
appeal  is  whether  or  not  a  dog  is  the  subject  of  larceny.  That 
it  was  not  at  common  law  is  conceded.  The  reasons  for  this  were 
twofold:  1.  Because  it  had  no  intrinsic  value;  and  2.  Because 
it  was  not  fully  domesticated — but  by  nature  base.  The  courts 
held  that  dogs,  although  reclaimed,  could  not  be  used  for  food, 
but  were  kept  for  the  mere  whim  or  pleasure  of  their  owners, 
and  therefore  had  no  intrinsic  value.  A  great  deal  of  research 
and  eloquence  has  been  wasted  in  attempting  to  show  the  fal- 
lacy of  this  rule.  It  appears  to  be  well  ^^^  settled,  however, 
tliat,  in  the  absence  of  statutory  modification  of  the  common 
law,  dogs  are  not  the  subject  of  larceny:  State  v.  Lymus,  26 
Ohio  St.  400;  20  Am.  Rep.  772;  State  v.  Doe,  79  Ind.  9;  41 
Am.  Rep.  599.  When  the  statute  relating  to  larceny  covers 
'''personal  property  in  general,"  or  "anything  of  value,"  some 
coui-ts  hold  that  a  dog  is  included,  and  becomes  the  subject  of 
larceny:  Mullaly  v.  People,  86  N.  Y.  365;  Harrington  v.  Miles, 
n  Kan.  480;  15  Am.  Rep.  355;  Hurley  v.  State,  30  Tex.  App. 
■33;];  28  Am.  St.  Rep.  916;  State  v.  Yates,  19  Week.  L.  Bull. 
150;  10  Cr.  Law  Mag.  439.  But  the  cases  are  by  no  means  har- 
monious upon  this  proposition:  See  Ward  v.  State,  48  Ala.  161; 
17  Am.  Rep.  31.  In  some  states  it  is  suggested  that  in  sub- 
jecting dogs  to  taxation  they  are  thereby  made  the  subject  of 
larceny  under  the  generic  terms  "personal  property"  or  "chat- 
tels" found  in  the  statutes:  Commonwealth  v.  Hazelwood,  84 
Ky.  681;  Mullaly  v.  People,  86  K  Y.  365.  It  is  also  said  by 
other  quite  as  respectable  courts  that  these  taxes  are  not  im- 
posed on  the  theory  that  dogs  are  property,  but  as  police  regu- 
lations, and  therefore  such  taxation  does  not  bring  them  within 
the  statute:  State  v.  Doe,  79  Ind.  9;  41  Am.  Rep.  599;  and 
State  V.  Lymus,  26  Ohio  St.  400;  20  Am.  Rep.  772.  See,  also, 
Sentell  v.  New  Orleans  etc.  R.  R.  Co.,  166  U.  S.  698.  Our 
statute  (Code  1873,  section  3902)  makes  it  a  crime  for  anyone 
to  steal  any  money,  goods,  or  chattels  of  another;  and,  if  dogs 
are  intended  to  be  included,  it  must  be  under  the  terms  "goods 
and  chattels."  That  they  are  not  goods  is  clear.  "Chattels," 
however,  ia  a  broader  and  more  comprehensive  term,  ajid  in- 
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eludes  all  kinds  of  property  except  the  freehold  and  things 
which  are  a  parcel  of  it.  The  supreme  court  of  Kentucky,  in 
the  case  of  Commonwealth  v.  Hazel  wood,  84  Ky.  681,  held  that 
a  dog  was  a  "chattel,"  basing  its  holding  upon  the  thought 
that  the  laws  of  that  state  recognized  dogs  as  property,  for  the 
reason  that  they  imposed  a  tax  upon  them,  made  the  owner 
liable  for  damages  done,  and  recognized  the  animal  as  prop- 
erty in  all  civil  proceedings.  But  the  supreme  court  ^^^  of 
Pennsylvania,  in  the  case  of  Findlay  v.  Bear,  8  Serg.  &  R.  571, 
held  to  exactly  the  contrary  doctrine.  See,  also,  Eegina  v. 
Eobinson,  Bell's  Crown  Cas.;  28  Law  J.  Mag.  Cas.  58.  Those 
courts  which  hold  that  a  dog  is  not  "personal  property,"  a 
"thing  of  value,"  or  a  "chattel"  bottom  their  conclusion  upon 
the  assumption  that  it  is  not  property  in  the  strict  sense  of 
that  term,  and  that  dogs  as  a  class  have  no  intrinsic  value.  In 
the  case  of  Warren  v.  State,  1  G.  Greene,  106,  we  held  that  a 
raccoon  was  ferae  naturae,  and  of  so  base  a  nature,  in  contem- 
plation of  law,  as  that  one  who  stole  it  was  not  guilty  of  a  lar- 
ceny; citing  Norton  v.  Ladd,  5  N.  H.  204.  But  in  the  subse- 
quent case  of  Anson  v.  Dwight,  18  Iowa,  241,  which  was,  it  is 
true,  a  civil  case,  we  said  "Dogs  may  be  personal  projJisy,  and 
have  value."  Neither  of  these  cases  decides  the  question  now 
before  us,  although  it  must  be  conceded  that,  if  we  follow  the 
rule  of  the  Warren  case  to  its  logical  conclusion,  and  hold  that 
the  terms  "goods  and  chattels,"  as  used  in  this  criminal  statute, 
are  to  be  interpreted  according  to  the  strict  rules  of  the  common 
law,  we  must  ultimately  decide  that  dogs  are  not  the  subject 
of  larceny.  Section  45,  paragraph  2,  of  the  code  of  1873,  pro- 
vides that  words  and  phrases  should  be  construed  according  to 
the  context  and  the  approved  usage  of  the  language;  paragraph 
10,  that  "the  word  'property'  includes  personal  and  real  prop- 
erty"; and  that  (paragraph  9)  the  words  "personal  property" 
include  money,  goods,  chattels,  evidences  of  debt,  and  things 
in  action.  In  the  case  of  State  v.  Phipps,  95  Iowa,  491,  we 
held  that  the  word  "chattel,"  as  used  in  the  criminal  statute 
relating  to  malicious  mischief,  covered  horses  and  every  other 
kind  of  personal  property.  We  are  constrained  to  believe  that 
the  definition  of  the  words  "goods  and  chattels,"  as  used  in  the 
statute  under  consideration,  should  be  referred  to  the  common 
understanding  at  the  time  when  the  statute  was  enacted,  and 
not  to  the  strict  ***  rules  of  the  common  law  that  have  no  ap- 
plication to  our  present  ideas  with  reference  to  the  value  and 
use  of  domesticated  animals.     No  argument  is  needed  to  demon-, 
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strate  that  dogs  are  of  much  greater  value  to  man  than  some 
animals  to  which  the  common  law  attributed  value  because  of 
their  use  for  food.  Much  that  is  said  by  Justice  Earl  in  the 
Mullaly  case  might  be  quoted  with  profit,  but  the  length  of 
this  opinion  forbids.  There  are  other  provisions  of  the  code  of 
1873  which  recognize  property  in  dogs.  Thus,  we  find  that  an 
owner  is  liable  for  all  damages  done  by  his  dog  (section  1485); 
that  dogs  are  assessable  both  by  the  county  and  city  authorities 
(see  Acts  Twentieth  General  Assembly,  chapter  70,  and  section 
499,  of  the  code  of  1873);  and  that  cities  may  require  dogs  to 
be  kept  upon  the  premises  of  the  owners  thereof  (Seventeenth 
General  Assembly,  chapter  25).  While  these  are  all  in  the  na- 
ture of  police  regulations,  yet  they  clearly  recognize  property 
in  dogs;  and  it  seems  to  us  they  are  comprehended  within  the 
term  "chattels"  as  used  in  the  statute  defining  larceny.  Surely, 
it  was  not  the  intent  of  the  legislature  to  recognize  dogs  as  prop- 
erty for  the  purposes  of  taxation,  and  yet  leave  them  to  the 
mercy  of  thieves.  We  reach  this  conclusion  unmindful  of  the 
fact  that  the  legislature  in  adopting  the  new  code  added  after 
the  word  "chattels"  as  it  appears  in  the  code  of  1873  these 
words: "Including  all  domesticated  or  restrained  animals."  In 
our  opinion,  the  statute  covered  "dogs"  before  its  amendment, 
and  the  added  words  have  reference  to  other  animals  not  covered 
by  the  generic  term  "chattels."  We  are  of  opinion  that  a  dog 
is  the  subject  of  larceny,  and  that  the  trial  court  erroneously 
discharged  the  appellee. 
Reversed. 

Of  Property  In  Doga  and  the  Bemedies  for  Its  Enforcement.* 

At  Common  Law  and  in  Oeneral.— The  dog  has  been  the  subject  of 
mneb  discussion  among  our  courts.    Judges  have  referred  to  him 
with  eloquent  praise  as  "the  negro's  associate,  and  often  bis  only 
property,  the  poor  man's  friend,  and  the  rich  man's  companion,  and 
the  protector  of  women  and  children,  hearthstones  and  henroosts"; 
as  an  animal  whose  wrongs  "have  been  touchingly  described  by 
poets,"  and  whose  "virtues  have  been  celebrated  in  song."    History 
I  has  been  searched  for  instances  of  his  fidelity  and  affection,  and 
the  act  of  a  spaniel  in  saving  the  life  of  William  of  Orange,  however 
■  much  it  may  have  done  for  the  cause  of  religious  toleration,  has 
'  at  least  redounded  to  the  great  benefit  of  dogs  of  later  generations 
whose  legal  standing  has  been  brought  in  question.    At  common 
law,  while  property  rights  in  dogs  were  recognized,  they  were  con- 
sidered of  a  base,  qualified,  and  Incomplete  sort    The  statement 

•RrpERENCB  TO  MONOGRAPHIC  HOTM. 

Property  In  Inferior  animals:  70  Am.  Dec.  259-262. 
Property  In  dogs:  46  Am.  Rep.  425-428. 
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Is  often  made  that  at  common  law  a  dog  was  not  considered  prop- 
erty, for  the  reason  that  dogs  are  base  in  their  nature  and  kept 
merely  for  whims  or  pleasure:  Citizens'  Rapid  Transit  Co.  v.  Dew> 
100  Tenn.  317;  6G  Am.  St.  Rep.  754;  but  the  correct  statement  of  the 
common-law  rule  Is,  that  dogs  were  considered  to  be  property  of 
an  inferior  sort,  and  for  some  purposes  only  entitled  to  less  regard 
and  protection  than  propei'ty  in  other  animals:  Woolf  v.  Chalker, 
31  Conn.  121;  81  Am.  Dec.  175;  Wilton  v..  Weston,  48  Conn.  325; 
Graham  v.  Smith,  100  Ga.  434;  62  Am.  St.  Rep.  323;  Jemison  v. 
Southwestern  R.  R.,  75  Ga.  444;  58  Am.  Rep.  476;  Cole  v.  Hall,  103 
111.  30;  Independence  v.  Trouralle,  15  Kan.  73;  State  v.  Topeka,  3ft 
Kan.  76;  59  Am.  Rep.  529;  Uhleln  v.  Cromack,  109  Mass.  273;  Mitchell 
V.  Williams,  27  Ind.  62;  United  States  v.  Gideon,  1  Minn.  226;  (*292)^ 
Carthage  v.  Rhodes,  101  Mo.  175;  Davis  v.  Commonwealth,  17  Gratt.. 
617;  Maclln's  case,  3  Leigh,  809;  Sentell  v.  New  Orleans  etc.  R.  R. 
Co.,  106  U.  S.  698;  State  v.  Lymus,  26  Ohio  St.  400;  20  Am.  Rep.  772. 

That  dogs  were  considered  property  for  some  purposes  is  seen 
from  the  fact  shown  later  herein  that  the  owner  could  sue  for  their 
conversion  or  Injury,  while  the  qualified  nature  of  the  property 
right  appears  In  the  common-law  rule  also  adverted  to  herein,  that 
dogs  were  not  regarded  as  the  subjects  of  larceny.  The  reasons 
for  the  common-law  rule  are  generally  stated  In  the  cases  cited  to 
be  that  dogs  are  unfit  for  food,  are  subject  to  the  most  distressing 
and  incurable  disease  known,  and  easily  communicable  to  men  and! 
beasts,  and  that  they  are  chiefly  propagated,  kept,  and  used  for 
purposes  which  utilize  the  natural  ferocity  and  inclination  to  mis- 
chief that  characterize  them:  Woolf  v.  Chalker,  31  Conn.  121;  81 
Am.  Dec.  175;  Sentell  v.  New  Orleans  etc.  R,  R.  Co.,  166  U.'S.  698. 
In  the  last  case  cited,  Justice  Brown  summarizes  the  matter  In  a 
manner  which  leaves  little  else  to  be  said.  He  says:  "The  very  fact 
that  they  are  without  the  protection  of  the  criminal  law  shows  that 

property  In  dogs  is  of  an  Imperfect  and  qualified  nature They 

are  not  considered  as  being  upon  the  same  plane  with  horses,  cattle,, 
sheep,  and  other  domesticated  animals,  but  rather  In  the  category 
of  cats,  monkeys,  parrots,  singing  birds,  and  similar  animals  kept 
for  pleasure,  curiosity,  or  caprice.  They  have  no  Intrinsic  value,  by 
which  we  understand  a  value  common  to  all  dogs  as  such,  antf 
Independent  of  the  particular  breed  or  Individual.  ....  They  are 
peculiar  In  the  fact  that  they  differ  among  themselves  more  widely 
than  any  other  class  of  animals,  and  can  be  hardly  said  to  have  a 
characteristic  common  to  the  entire  race.  While  the  higher  breeds 
rank  among  the  noblest  representatives  of  the  animal  kingdom,  an* 
are  justly  esteemed  for  their  Intelligence,  sagacity,  fidelity,  watch- 
fulness, affection,  and.  above  all,  for  their  natural  companionship 
with  man.  others  are  afllieted  with  such  serious  infirmities  of  temper 
as  to  be  little  better  than  a  public  nuisance.  All  are  more  or  lesa 
subject  to  attacks  of  hydrophobic  madness." 

In  the  United  States.— It  Is  much  easier  to  determine  the  common- 
law  standing  of  dogs  as  property  than  to  determine  their  exact 
status  In  the  United  States,  where  there  has  been  a  tendency  ta 
eliminate  the  Inconsistencies  of  the  old  rule  and  to  recognize  a  full 
Am.  St.  Rkt.,  Vou  LXVII.-l* 
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■and  complete  property  In  dogs.  Under  the  old  rule,  they  stood  be- 
•tween  animnls  ferae  naturae  In  which,  until  l^iiled  or  subdued,  there 
was  no  property,  and  domestic  animals,  in  which  the  right  of 
■property  was  perfect  and  complete:  Sentell  v.  New  Orleans  etc.  R.  R. 
-Co.,  166  U.  S.  69S.  They  are  now  generally  considered  as  domestic 
•animals:  Shaw  v.  Craft,  37  Fed.  Rep.  317;  State  v.  Giles,  125  Ind. 
124;  Dodson  v.  Mock,  4  Dev.  &  B.  146;  32  Am.  Dec.  677;  as  much 
•the  subject  of  property  or  ownership  as  horses,  cattle,  and  sheep: 
•State  V.  McDuffle,  34  N.  H.  523;  69  Am.  Dec.  516;  Hurley  v.  State, 
80  Tex.  App,  333;  28  Am;  St.  Rep.  916.  Contra,  State  v.  Harriman, 
"75  Me.  502;  46  Am.  Rep.  423,  weakened  by  the  dissenting  opinion 
-of  Appleton,  C.  J.  They  have  been  held  to  be  things  of  value: 
:Hurley  v.  State,  30  Tex.  App.  333;  28  Am.  St.  Rep.  016.  The  word 
"chattel,"  as  used  in  statutes,  covers  every  kind  of  personal  prop- 
>erty:  State  v.  Phipps,  95  Iowa,  491;  and  is  held  to  include  dogs: 
Hamby  v.  Samson,  105  Iowa,  112;  ante,  p.  285;  Commonwealth  v. 
Hazlewood,  84  Ky.  681;  Mullaly  v.  People,  86  N.  Y.  365;  Harington 
V.  Miles,  11  Kan.  480;  15  Am.  Rep.  355;  People  v.  Maloney,  1  Park. 
■O.  C.  593;  State  v.  Brown,  9  Baxt.  53;  40  Am.  Rep.  81;  though  the 
-contrary  is  also  held:  State  v.  Lymus,  26  Ohio  St.  400;  20  Am.  Rep. 
772;  Findlay  v.   Bear,  8  Serg.   &  R.  570. 

At  common  law,  wBile  it  was  not  larceny  to  steal  a  dog.  It  was 
larceny  to  steal  the  skin  of  a  dead  dog,  for  since  larceny  was 
punishable  by  death  it  was  considered  Improper  that  a  man  should 
•die  for  a  dog.  an  animal  of  base  nature  and  without  intrinsic  value. 
The  reasons  for  the  common-law  rule  have  disappeared,  and  Amer- 
ican courts  have  endeavored  upon  various  pretexts  to  moderate  Its 
rigor.  ' 

In  many  states,  as  we  shall  see,  statutes  have  been  enacted  mak- 
ing dogs  the  subject  of  taxation.  Courts  have  disagreed  as  to 
whether  the  effect  of  such  legislation  Is  to  make  dogs  property  in 
the  fullest  sense.  In  support  of  the  negative  of  the  proposition,  it 
Is  held  that  such  statutes  are  not  Imposed  on  the  theory  that  dogs 
are  property,  but  as  mere  police  regulations:  State  v.  Lymus,  26 
'Ohio  St.  400;  20  Am.  Rep.  772;  State  v.  Doe,  79  Ind.  9;  41  Am.  Rep. 
599;  Ex  parte  Cooper,  3  Tex.  App.  489;  30  Am.  Rep.  152.  See  Sentell 
V.  New  Orleans  etc.  R.  R.  Co.,  166  U.  S.  698;  Hendrie  v.  Kalthoff, 
'48  Mich.  306.  The  reasoning  of  these  cases  Is  that  the  discrimina- 
"tion  in  the  mode  of  taxing  dogs  shows  that  "the  legislature  did  not 
intend  to  place  them  in  all  respects  upon  the  footing  of  other  per- 
-sonal  property.  The  tax  Is  levied  per  capita  on  the  dogs  and  not 
-ad  valorem.  Dogs  are  not  by  these  statutes  recognized  as  sub- 
jects of  general  taxation  for  revenue  purposes  and  taxed  accord- 
ingly. Tie  object  of  the  tax  has  been  the  nonproduction  of  dogs, 
Tather  than  the  production  of  revenue":  State  v.  Doe,  79  Ind.  9; 
41  Am.  Rep.  599.  By  statute  in  Ohio  it  Is  provided  that  any  dog 
returned  for  taxation  and  the  tax  on  which  Is  paid  when  due 
«hall  be  regarded  as,  and  shall  be,  property:  Griggs  v.  Dittoe.  52 
Ohio  St.  601.  In  other  states,  It  Is  held  that  the  effect  of  taxing 
^ogs  is  to  recognize  them  as  property  in  the  fullest  sense:  2  Whar- 
ton's Criminal  Law,  sec.  1755;  Commonwealth  v.  Hazlewood,  84 
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Ky.  681;  Hamby  y.  Samson,  105  Iowa,  112;  ante,  p.  285;  MuUaly 
V.  People,  8G  N.  Y.  365;  People  v.  Maloney,  1  Park.  C.  0.  593;  be- 
cause it  can  scarcely  be  supposed  that  dogs  would  be  taxed  and 
yet  ownership  of  them  be  refused  recognition;  that  they  would 
be  considered  property  for  the  purposes  of  taxation  and  their  own- 
ers be  left  without  protection  against  thieves.  Where  dogs  are  not 
taxed,  this  has  been  regarded  as  evidence  that  the  law  does  not 
recognize  them  as  property:  Ward  v.  State,  48  Ala.  161;  17  Am. 
Rep.  31;  Carthage  v.  Rhodes,  101  Mo.  175;  and  in  some  cases,  stat- 
utes imposing  taxes  upon  dogs  have  provided  that  henceforth  they 
shall  be  considered  personal  property:  Commonwealth  v.  Depuy,  148 
Pa.  St.  201;  Harris  v.  Eaton,  20  R.  I. 

Even  at  common  law,  dogs  were  treated  as  personal  property  to 
the  extent  that,  on  the  death  of  their  owner,  if  not  disposed  of  by 
will,  they  went  to  his  executor  or  administrator  as  such:  Haywood 
V.  State,  41  Ark.  479;  MuUaJy  v.  People,  86  N.  Y.  365;  WUliams  on 
Executors,  9th  ed.,  830;  though  it  has  been  argued  that  they  are 
not  property  in  the  fullest  sense  since  they  are  not  assets  of  the 
estate  of  a  deceased  person,  nor  are  inventoried  or  appraised:  Jeml- 
son  V.  Southwestern  R.  R.,  75  Ga,  444;  58  Am.  Rep.  476;  Ward  v. 
State,  48  Ala.  161;  17  Am.  Rep.  31. 

tinder  a  statute  providing  that  "if  any  person  shall  willfully  and 
maliciously  kill,  maim,  beat,  or  wound  any  horse,  cattle,  goat,  sheep, 
or  swine,  or  shall  willfully  injure  or  destroy  any  other  property  of 
another,  he  shall  be  punished,"  et  cetera,  the  willful  and  malicious 
killing  of  a  dog  has  been  considered  not  a  punishable  offense,  a  dog 
not  being  included  within  the  expression  "any  other  property': 
State  V.  Marshall,  13  Tex.  55.  The  exemption  of  train  railways 
from  local  taxation  docs  not  include  exemption  from  liability  to 
pay  the  legal  tax  on  dogs,  such  tax  not  being  a  tax  on  property 
within  the  meaning  of  the  exemption:  Hendrie  v.  KalthofiC,  48  Mich. 
306;  yet  an  assault  may  be  justified  in  defense  of  one's  dog:  State 
V.  McDufRe,  34  N.  H.  523;  69  Am.  Dec.  516. 

Remedies  of  Owner— Trespass,  Trover,  and  Replevinr— Measure  of  Re- 
covery.—However  much  disagreement  there  may  be  among  the  courts 
as  to  the  exact  Incidents  and  limitations  of  property  rights  in  dogs, 
all  go  at  least  to  the  length  of  the  common-law  rule  allowing  the 
owner  of  a  dog  to  recover  in  trespass  for  injuries  done  him,  or  in 
trover  or  replevin  for  his  asportation  or  detention:  Sentell  v.  New 
Orleans  etc.  R.  R.  Co.,  16C  U.  S.  696;  Parker  v.  MIse,  27  Ala.  480; 
62  Am.  Dec.  776;  Mayor  v.  Meigs,  1  McAr.  53;  29  Am.  Rep.  578; 
White  V.  Brantley,  37  Ala.  430;  Graham  v.  Smith,  100  Ga.  434;  62 
Am.  St.  Rep.  323;  Brent  v.  Kimball,  60  111.  211;  14  Am.  Rep.  35; 
Cumralngs  v.  Perham,  1  Met.  555;  Uhleln  v.  Cromack,  109  Mass. 
273;  Helsrodt  v.  Hackett,  34  Mich.  283;  22  Am.  Rep.  529;  Ten  Hopen 
V.  Walker,  96  Mich.  236;  8S  Am.  St.  Rep.  5G8;  State  ▼.  McDuffle, 
34  N.  H.  523;  69  Am.  Dec.  516;  Dodson  v.  Mock,  4  Dev.  &  B.  146; 
32  Am.  Dec.  677;  Kinsman  v.  State,  77  Ind.  132;  People  v.  Mahoney, 
1  Park.  C.  C.  593;  Mullaly  v.  People.  86  N.  Y.  364;  People  v.  Campbell, 
4  Park.  C.  C.  386;  Anson  v.  Dwlght.  18  Iowa,  241;  Lentz  v.  Stroh, 
6  Scrg.  &  B.  84;  Findlay  ▼.  Bear,  8  Serg.  &  R.  670;  Commonwealth 


292  Hamby  v.  Samson.  [Iowa, 

V.  Hazlewood,  84  Ky.  681;  Wheatly  v.  Harris,  4  Sneed,  4G8;  70  Am. 
Dec.  258;  Citizens'  Rapid  Transit  Co.  v.  Dew,  100  Tenn.  317;  GG  Am. 
St.  Rep.  T54;  St.  Louis  etc.  Ry.  Co.  v.  Hanlis,  78  Tex.  300;  Hurley 
V.  State,  30  Tex.  Crim.  App.  333;  28  Am.  St.  Rep.  916;  Heiligm:mn  v. 
Rose,  81  Tex.  222;  26  Am.  St.  Rep.  804;  Perry  v.  Phipps,  10  Ired. 
259;  51  Am,  Dec.  387;  Mowery  v.  Salisbury,  82  N.  C.  175;  Cautling 
V.  Hannibal  etc.  R.  R.  Co.,  54  Mo.  385;  14  Am.  Rep.  476;  Johnson 
V.  McConnell,  80  Cal.  545;  Jones  v.  Illinois  Cent.  R.  R.  Co.,  76  Miss. 
970;  Nehr  v.  State,  35  Neb.  638;  Davis  v.  Commonwealth,  17  Gratt. 
617;  Maclin's  case,  3  Leigh,  877. 

Ti-eepass  lies  in  favor  of  the  owner  for  killing  a  dog  which  was 
at  the  time  in  the  possession  of  a  third  person  under  a  loan:  WLite 
▼.  Brantley,  37  Ala.  430;  and  the  right  of  the  owner  to  recover  for 
Injury  to  his  dog  is  not  lost  by  his  killing  him  under  the  honest  but 
mistaken  belief  that  he  was  fatally  injured:  Citizens'  Rapid  Transit 
Co.  V.  Dew,  100  Tenn.  317;  66  Am.  St.  Rep.  754. 

It  is  generally  stated  that  dogs  have  no  intrinsic  value,  by  which 
Is  meant  *'a  value  common  to  all  dogs  as  such,  and  independent  of 
the  particular  breed  or  individual":  Sentell  v.  New  Orleans  etc. 
R.  R.  Co.,  166  U.  S.  698.  Therefore,  in  determining  the  amount  of 
recovery,  the  facts  and  circumstances  of  the  special  case  in  hand 
are  all  important.  The  materiality  of  the  market  value  of  prop- 
erty in  determining  the  proper  measure  of  damages  for  its  destruc- 
tion was  considered  by  us  in  a  recent  note,  and  the  conclusion 
reached  that  it  may  be  disregarded  as  a  test  where,  though  the 
property  in  question  has  some  market  value,  such  value  is  clearly 
not  the  true  test  of  the  injury  suffered  by  the  plaintiff,  and  where 
from  the  situation  of  the  property,  or  its  character,  or  from  some 
other  cause,  it  cannot  be  said  to  hare  a  market  value:  See  mono- 
graphic note  to  Watt  v.  Nevada  Cent.  R.  R.  Co.,  62  Am.  St  Rep. 
792.  In  an  action  to  recover  for  the  injuiy,  destruction,  or  asporta- 
tion of  a  dog,  the  question  of  value  should  be  left  to  the  jury:  Heil- 
Igman  v.  Rose,  81  Tex.  222;  26  Am.  St,  Rep.  804;  Spray  v,  Ammer- 
man,  66  111.  309;  Uhleln  v.  Cromack,  109  Mass.  273;  State  v.  McDuffie, 
»4  N.  H.  523;  69  Am.  Dec.  516;  Dodson  v.  Mock,  4  Dev.  &  B.  146; 
32  Am.  Dec.  677;  Dunlap  r.  Snyder,  17  Barb.  561.  It  is  not  neces- 
sary that  pecuniary  value  be  proved:  State  v.  McDuffie,  34  N.  H. 
523;  69  Am,  Dec.  516.  The  fi-equent  statement  that  dogs  have  no 
market  value,  while  relatively  true,  cannot  govern  In  all  cases.  It 
may  be  difficult  In  the  majority  of  cases  to  ascertain  the  market 
value  of  a  dog,  but  such  a  result  may  In  some  cases  be  accom- 
plished. Property  in  dogs  being  recognized,  the  law  implies  that 
some  damage  results  from  every  Invasion  of  one's  rights  therein,  and 
the  basis  of  recovery  may  be  either  the  market  value.  If  the  dog 
has  any,  or  some  special  or  pecuniary  value  to  the  owner  that 
may  be  ascertained  by  reference  to  the  usefulness  or  services  of 
the  dog:  Heiligman  v.  Rose.  81  Tex.  222:  26  Am.  St.  Rep.  804:  Spray 
T.  Ammerman,  66  111.  309;  Parker  v.  Mlse,  27  Ala.  480;  62  Am.  Dec. 
776;  Brent  v.  Kimball,  60  111.  211;  14  Am.  Rep.  35;  Cantling  v.  Hanni- 
bal etc.  R.  R.  Co.,  54  Mo.  385;  14  Am.  Dec.  476;  Uhleln  v.  Cromack, 
100  Mass.  273;  Bowers  v.  Horen,  93  Mich,  420;  32  Am.  St.  Rep.  513; 
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Citizens*  Rapid  Transit  Co.  v.  Dew,  100  Tenn.  317;  66  Am.  St.  Rep. 
754. 

In  an  action  to  recover  damages  for  the  Isilllng  of  a  shepherd  dog, 
chiefly  valuable  for  his  ability  and  willingness  to  herd  cattle  and 
horses,  farmers  who  know  the  characteristics  and  qualities  of  tne 
dog,  and  the  value  of  such  an  animal  to  a  farmer  who  keeps  stock, 
may  testify  as  to  his  value:  Bowers  v.  Horen,  93  Mich.  420;  32 
Am.  St  Rep.  513.     Contra,  Dunlap  v.  Snyder,  17  Barb.  561. 

Experts  have  been  allowed  to  give  their  opinions  as  to  the  value 
of  dogs,  the  opinions  being  based  either  on  actual  sales  or  their 
general  observations  and  experience:  Cantling  v.  Hannibal  etc.  R,  R. 
Co.,  54  Mo.  385;  14  Am.  Rep.  476,  following  Brill  v.  Flagler,  23  Wend. 
a.>l;  oveiTUled  by  Dunlap  v.  Snyder,  17  Barb.  561.  The  market 
value  of  a  dog  may  be  shown  by  evidence  of  his  pedigree:  Citizens' 
Rapid  Transit  Co.  v.  Dew,  100  Tenn.  317;  66  Am.  St.  Rep.  751. 
Where  the  dog  in  question  is  not  shown  to  have  had  any  market 
value,  it  is  error  to  allow  the  plaintiff  to  state  what  such  market 
value  was:  Smith  v.  Griswold,  15  Hun,  273.  In  order  to  ren3er 
opinions  as  to  the  value  of  a  dog  competent,  It  should  first  be  shovrn 
that  the  dog  in  question  is  a  marketable  animal,  either  belonging 
to  some  peculiar  breed,  or  possessing  some  peculiar  qualities  which 
make  him  an  animal  usually  vendible  at  some  proximately  regular 
price:  Brown  v.  Hoburger,  52  Barb.  15.  If  evidence  Is  introduced 
of  the  excellent  qualities  of  a  dog  for  the  purpose  of  increasing 
the  damages  recoverable  In  trespass  for  his  death,  the  defendant 
may.  In  order  to  reduce  the  damages,  introduce  evidence  of  the 
dog's  worthlfssness  or  vicious  propensities:  Lentz  v.  Stroh,  6  Serg. 
&  R,  34;  Dunlap  v.  Snyder,  17  Barb.  561;  Reynolds  v.  Phillips,  13 
111.  App.  557;  Meneley  v.  Carson,  55  111.  App.  74. 

Justification  for  Killing  or  Injuring  Another's  Dog— What  May  be 
Bhoxcn  in  Defense.— The  protection  which  the  law  affords  to  property 
in  dogs  does  not  go  to  the  length  of  overlooking  the  vicious  tenden- 
cies which  the  civilized  dog  inherits:  from  his  savage  ancestors,  and 
may  be  said  to  be  conditioned  upon  his  good  behavior.  Where  one 
person  kills  or  injures  another's  dog  in  order  to  protect  himself  or 
his  property  from  the  dog's  ferocity  or  depredations,  he  will,  In.  a 
proper  case,  be  held  blameless  and  no  recovery  will  bo  allowed. 
The  right  of  any  person,  without  regard  to  any  right  of  property 
In  the  owner,  to  kill  a  mad  dog,  or  one  that  Is  Justly  suspected  of 
being  mad,  was  recognized  at  common  law,  and  is  generally  recog- 
nized in  this  country:  Woolf  v.  Chalker,  31  Conn.  121;  81  Am.  Dec. 
175;  Brent  v.  Kimball,  60  111,  211;  14  Am.  Rep.  35;  similarly  as  to  a 
dog  lately  bitten  by  a  mad  dog.  If  found  running  at  large:  Putnam 
V.  Payne,  13  Johns.  312.  A  person  Is  Justified  In  killing  a  dog  which 
attacks  him,  or  a  ferocious  dog  found  running  at  large  and  menacmg 
the  health  or  safety  of  others:  Reynolds  v.  Phillips,  13  111.  App.  557; 
Btent  V.  Kimball,  60  111.  211;  14  Am.  Rep.  35;  Nehr  v.  State,  85  Neb. 
638;  Cretlit  v.  Brown,  10  Johns.  365;  Spalght  v.  McGovern,  16 
R.  I.  6".8;  Putnam  v.  Payne,  13  Johns.  312;  Maxwell  r.  Palmerton, 
21  Wend.  407;  Dunlap  v.  Snyder,  17  Barb.  561;  Woolf  v.  Chalker, 
81  Conn.  121;  81  Am.  Dec.  175;  Harris  v.  Eaton,  20  R.  I.  000;  Brown 
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y.  Carpenter,  28  Vt  638;  62  Am.  Dec.  603.  One  has  not  a  right  to 
kill  a  dog  on  the  owner's  premises  because  on  former  occasions  he 
has  bitten  other  persons:  Perry  v.  Phlpps,  10  Ired.  259;  51  Am.  Dec. 
387;  nor  because  it  was  a  dangerous  animal,  and  accustomed  to  bite 
those  who  came  near  it,  if  it  was  properly  confined  on  the  owner's 
premises:  L'hlein  v.  Cromack,  109  Mass.  273.  A  person  sued  for 
killing  or  Injuring  the  dog  of  another  may  exonerate  himself  from 
liability  by  showing  that  his  act  was  necessary  to  the  proper  pro- 
tection of  his  premises  or  property  from  trespass  or  Injury,  or  of 
himself  or  family  from  annoyance:  Woolf  v.  Chalker,  31  Conn.  121; 
81  Am.  Dec.  175;  Simmonds  v.  Holmes,  61  Conn.  1;  Dunning  v. 
Bird,  24  111.  App.  270;  Dipe  v.  Blackwelder,  25  111.  App.  119;  Bradford 
V.  McKlbl;en,  4  Bush,  545;  Meneley  v.  Carson,  55  111.  App.  74;  Mar- 
shall V.  Blackshlre,  44  Iowa,  475;  Hlbberd  v.  Preston,  90  Mich.  221;  30 
Am.  St  Rep.  426;  Leonard  v,  Wilklns,  9  Johns.  233;  Hinckley  v. 
Emerson,  4  Cow.  351;  15  Am.  Dec.  383:  Brill  v.  Flagler,  23  Wend.  354; 
Nerh.  v.  State,  35  Neb.  638;  King  v.  Kline,  6  Pa.  St  318;  Harris  v. 
Eaton,  20  R.  I.  OCO.  The  right  to  kill  a  dog  found  trespassing  and 
Injuring  property  is  not  affected  by  the  relative  values  of  the  dog 
and  the  property  being  injured:  Simmonds  v.  Holmes,  61  Conn.  1. 
Qpntra,  Anderson  v.  Smith,  7  111.  App.  354,  containing  an  excellent 
discussion  of  the  question  where  a  valuable  Irish  setter  was  killed 
in  defense  of  thoroughbred  chickens.  The  killing  of  a  trespassing 
dog  in  defense  of  fowls  and  geese  has  been  considered  justifiable: 
Leonard  v.  Wilkins,  9  Johns.  233;  but  not  so  In  defense  of  cattle: 
Hinckley  v.  Emerson,  4  Cow.  351;  15  Am.  Dec.  383.  But  one  is 
never  justified  in  going  to  excessive  lengths  in  the  defense  of  himself 
or  his  property  from  assault  or  injury.  The  method  of  defense 
adopted  must  bear  a  certain  relation  to  the  character  or  seriousness 
of  the  threatened  Injuiy:  Anderson  v.  Smith,  7  111.  App.  354.  The 
fact  that  a  dog  is  trespassing  does  not  justify  his  wanton  or  ma- 
licious destruction:  Ten  Hopen  v.  Walker,  96  Mich.  236;  35  Am.  St 
Rep.  598;  Brill  v.  Flagler,  23  Wend.  354;  Wright  v.  Clark,  50  Vt 
130;  28  Am.  Rep.  496.  The  law  does  not  justify  one  in  killing  his 
neighbor's  valuable  dog  because  the  animal  has  left  tracks  on  his 
frgehly  painted  porch,  has  been  found  on  one  occasion  in  his  hen- 
house, and  has  come  around  his  house  at  night,  chased  csats  into 
the  trees  and  barked:  Bowers  v.  Horen,  93  Mich.  420;  32  Am.  St 
Rep.  513.  Compare  Dodson  v.  Mock,  4  Dev.  &  B.  146;  32  Am.  Dec. 
677;  Brent  v.  Kimball,  GO  111.  211;  14  Am.  Rep.  35.  The  owner  of 
domestic  animals  is  justified  in  killing  a  trespassing  dog  whose  con- 
duct at  the  time  is  such  as  to  raise  a  reasonable  apprehension  that 
he  is  about  to  harass,  maim,  or  worry  such  animals:  Marshall  v. 
Blackshlre,  44  Iowa.  475;  but  it  is  essential  that  the  apprehension 
be  a  reasonable  one:  Livermore  v.  Batchelder,  141  Mass.  179.  The 
defense  of  the  owner's  pa-operty  must  make  the  killing  seem  rea 
sonably  necessary:  Harris  v.  Eaton,  20  R.  I.  000;  Brent  v.  Kimball, 
60  111.  211;  14  Am.  Rep.  35;  Llpe  v.  Blackwelder,  25  111.  App.  119. 
One  Is  not  justified  in  killing  a  dog  merely  because  found  in  the  com- 
pany of  other  dogs  which  had  previously  been  worrying  his  cattle, 
the  dog  In  question  having  taken  no  part  in  such  annoyance:  Bar- 
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rett  V.  Utley,  12  Bush,  399;  nor  has  a  person  a  right  to  put  out 
poisoned  meat  in  his  own  inclosure  for  the  purpose  of  killing  tne 
dogs  of  others  merely  because  such  dogs  are  trespassing  on  his 
premises:  Gillum  v.  Sisson,  52  Mo.  App.  516.  Compare  Dudley,  60 
Mo.  App.  420.  One  cannot  justify  killing  another's  dog  by  showing: 
that  he  acted  under  the  mistaken  belief  that  the  dog  was  a  wolf: 
Bauson  v.  Kitner,  31  111.  App.  2il;  and  the  killing  of  a  dog  engaged. 
at  the  time  in  driving  from  his  owner's  premises  cattle  of  the  de- 
fendant trespassing  thereon  is  indefensible,  esx)€cially  where  the 
cattle  received  no  more  injury  than  was  reasonably  necessary  under 
the  circumstances:  Spray  v.  Ammerman,  66  111.  309.  In  any  case 
the  question  as  to  whethar  the  defendant  was  justified  in  kill- 
ing or  Injuring  plaintiff's  dog  should  be  submitted  to  the  jury,  ta 
be  decided  from  a  consideration  of  the  peculiar  facts  and  circum- 
stances of  the  case:  Lipe  v.  Blackwelder,  25  111.  App.  119;  Hanson  v. 
Kitner,  31  111.  App.  241;  Llvermore  v.  Batchelder,  141  Mass.  179; 
Hubbard  v.  Preston,  90  Mich.  221;  30  Am.  St.  Rep.  426;  Ten  Hopen  v. 
Walker,  96  Mich.  236;  35  Am.  St.  Rep.  598;  Leonard  v.  Wilkins,  9^ 
Johns.  233;  King  v.  Kline,  6  Pa.  St.  318.  Compare  Dodson  v.  Mock^ 
4  Dev.  &  B.  146;  32  Am.  Dec.  677. 

Killing  or  Worrying  Sheep  as  Defense  in  Action  for  Death  or  Injury  of 
Dof7.— Sheep  raisers  axe  especially  subject  to  loss  and  annoyance 
from  the  predatory  and  wolfish  instincts  of  dogs,  and  statutes  have 
been  quite  generally  enacted  by  states,  in  the  exercise  of  their  police 
power,  to  obviate  such  nuisance.  In  the  absence  of  such  statutes, 
however,  the  right  of  a  person  to  defend  his  sheep  from  dogs,  even 
to  the  extent  of  killing  the  dogs,  is  unquestioned.  The  Illinois  stat- 
ute authorizes  any  person  who  may  discover  any  dog  killing,  wound- 
ing, or  chasing  sheep  or  discover  such  dog  under  circumstances  that 
•atisfactorily  show. that  the  dog  has  recently  been  so  engaged,  to  im- 
mediately pursue  and  kill  such  dog:  Brent  v.  KimbOii,  60  111.  211; 
14  Am.  Rep.  35.  It  Is  not  necessary  that  the  dog  be  caught  in  the 
act  of  killing  sheep,  nor  that  his  owner  should  have  had  notice  of 
such  killing:  Carpenter  v.  Lippitt,  77  Mo.  242;  Milman  v.  Shockley, 
1  Houst  444;  contra,  Johnson  v.  McConnell,  80  CaJ.  545,  where  simi- 
lar statutory  provisions  are  construed.  In  Wisconsin,  if  a  dog  has 
killed  or  worried  sheep,  and  Its  owner  has  been  notified  of  the  fact 
for  twenty-four  hours,  any  person  may  kill  the  dog  if  thereafter 
found  out  of  the  Inclosure  or  immediate  care  of  the  owner  or 
keeper;  and  a  written  notice  is  not  required:  Miller  v.  Spaulding,  41 
Wis.  221.  "It  hath  been  always  taken  for  the  law,  and  unlversn! 
usage  Is  high  evidence  of  law,  that  a  sheep-stealing  dog  found 
lurking  about  or  roaming  over  a  man's  premises  where  sheep  are 
kept.  Incurs  the  penalty  of  death,"  says  the  court  In  Parrott  v.  Harts- 
field,  4  Dev.  &  B.  110;  32  Am.  Dec.  673;  Hinckley  v.  Emerson.  4 
Cow.  351;  15  Am.  Dec.  383;  Brown  v.  Iloburger,  52  Barb.  15;  Brauer 
V.  English,  21  Mo.  App.  400;  Leonard  v.  Wilklu.s,  9  Johns.  233.  In  an 
action  for  damages  for  killing  a  dog.  his  propensity  to  attack,  worry, 
and  kill  sheep  may  be  shown  In  mitigation  of  dnmnges:  Dunlap  v. 
Snyder;  17  Barb.  561;  I^ntz  v.  Stroh,  6  Serg.  &  R.  34. 

Liahility  of  Railroad  Companies  and  Carriers  for  Destruction  of  Dogs, 
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—In  Jemlson  r.  Southwestern  R.  R.,  75  Ga.  444,  58  Am.  Rep.  476, 
4t  was  held  that  no  action  would  He  against  a  railroad  company  for 
negligently  killing  a  dog.  In  that  case,  however,  It  appears  that 
the  killing  of  the  dog  was  unavoidable  and  not  the  result  of  negll- 
;^ence  on  the  part  of  the  company  or  its  agents.  The  rule  esiab- 
ilshed  in  South  Carolina,  that  a  prima  facie  case  of  negligence  is 
-anade  out  against  a  railroad  company  where  it  is  shown  that  cattle 
j)asturing  on  unlnclosed  lands  are  killed  by  a  train  of  the  company, 
is  held  not  to  apply  where  the  animal  killed  is  a  dog:  Wilson  v.  Wil- 
jnlngton  etc.  R.  R.  Co.,  10  Rich.  52,  where  It  Is  sarcastically  saiu: 
""It  would  Indeed  be  a  startling  doctrine  to  hold  that  a  train  of  cars, 
'Whether  freighted  with  produce  or  with  passengers,  and  charged  with 
the  transportation  of  government  mail,  should  be  arrested  in  its 
progress,  and  compelled,  at  the  hazard  of  responsibility,  to  come  to 
a  dead  halt  whenever  a  domestic  fowl,  or  perchance  a  yelping  cur, 
should  happen  to  take  Its  stand  upon  the  track  In  defiance  of  the 
loud  warning  which  is  proclaimed  by  the  motion  of  the  train  and 
the  action  of  the  machinery."  Later  cases  have,  however,  held  to 
ti  different  doctrine.  The  employfis  of  a  railway  company,  upon  dls- 
<H)verlng  a  dog  upon  the  track,  must  exercise  ordinary  care  and 
prudence  to  avoid  doing  him  Injury,  and  are  not  absolved  from 
fluch  duty  by  the  fact  that  the  dog's  master  may  be  guilty  of  tres- 
pass In  bringing  him  upon  the  track:  St.  Louis  etc.  Ry.  Co.  v.  Hanks, 
78  Tex.  301.  Where  a  train  running  through  an  Incorporated  city 
■at  an  unlawful  speed  kills  a  dog  which  attempts  to  cross  the  track 
under  the  train,  the  question  as  to  whether  the  Injury  was  due  to 
such  unlawful  speed  should  be  submitted  to  the  jury,  and  the  bur- 
den Is  cast  upon  the  defendant  of  showing  that  the  Injury  was  not 
«o  caused:  Jones  v.  Illinois  Cent.  R.  R.  Co.,  75  Miss.  970.  A  dog 
upon  a  street-car  track  is  not  a  trespasser,  and  when  a  motorman 
discovers  him  there,  he  cannot  rely  upon  the  dog's  quickness 
and  celerity,  and  thus  absolve  himself  from  all  duty  and  care  to 
prevent  an  accident.  The  killing  of  the  dog  In  such  case.  If  It  could 
tave  been  avoided  by  the  exercise  of  proper  care  and  diligence,  ren- 
ders the  company  liable  therefor:  Citizen's  Rapid  Transit  Co.  v.  Dew, 
100  Tenn.  317;  6fi  Am.  St.  Rep.  754;  though  it  has  been  said  that 
"When  the  employSs  of  a  railroad  company  discover  a  dog  on  the 
*rack,  a  presymptlon  arises  "that  such  dog  has  the  instinct  and 
ability  to  get  out  of  the  way  of  danger,  and  will  do  so  unless  its  free- 
<iom  of  action  Is  interfered  with  by  other  circumstances  at  the  time 
and  place":  Jones  v.  Bond,  49  Fed.  Rep.  281.  Compare  Melsch  v. 
Rochester  Electric  Ry.  Co.,  72  Hun,  604.  Dogs  are  within  the  con- 
•templation  of  the  statutes  requiring  signals  to  be  given  and  precau- 
tions taken  against  accidents  when  "any  person,  animal,  or  other 
-obstruction"appears  upon  a  railroad  track  in  front  of  its  trains: 
Fink  V.  Evans,  95  Tenn.  413.  The  owner  of  a  dog  who  has  delivered 
ft  to  the  baggage  master  of  a  train  and  pa.u  for  its  transportation 
may  recover  from  the  company  for  its  negligent  loss  or  destrncllon 
■of  the  dog:  Cantling  v.  Hannibal  etc.  R.  R.  Co.,  54  Mo.  385;  14  Am. 
Rep.  476;  Kansas  City  etc.  R.  R.  Co.  v.  HIgdon,  94  Ala,  286:  33  Am. 
St.  Rep.  119.    Compare  Honeyman  v.  Oregon  etc.  R.  R.  Co.,  13  Or. 
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352;  57  Am.  Rep.  20,  where  it  is  held  that  a  railway  company,  not 
undertaking  to  carry  dogs,  but  permitting  its  servant,  as  an  accom- 
modation to  passengers,  to  receive  them  for  carriage  and  talie  pay 
therefor  himself,  cannot  be  held  as  a  common  carrier  where  the  pas- 
senger had  notice  of  the  rule. 

Larceny  of  Dogs.— There  could  be  no  larceny  of  a  dog  at  common 
law:  White  v.  Brantley,  37  Ala.  430;  Ward  v.  State,  48  Ala,  IGl; 
17  Am.  Rep.  31;  Haywood  v.  State,  41  Ark.  479;  State  v.  Doe,  79  Ind. 
9;  41  Am.  Rep.  599;  Mitchell  v.  Williams,  27  Ind.  62;  State  v.  Mc- 
Duftie,  34  N.  H.  523;  69  Am.  Dec  516;  State  v.  Holder,  81  N.  0.  527; 
31  Am.  Rep.  517;  Findley  v.  Bear,  8  Serg.  &  R.  571;  State  v.  Mar- 
shall, 13  Tex.  55;  monogi-aphic  note  to  State  v.  Homes,  57  Am.  Dec. 
277.  The  reasons  for  the  common-law  rule  were,  as  before  stated, 
the  base  nature  of  property  in  dogs  and  the  extreme  penalty  of 
death  which  visited  one  convicted  of  larceny.  The  latter  reason 
was  obviated  in  England  by  statute  10  George  III,  Cha;  ter  18,  called 
the  "dog-stealing  act":  King  v.  Helps,  3  Maule  &  S.  331,  which 
made  the  stealing  of  a  dog  larceny.  In  the  United  States,  there  has 
been  a  quite  noticeable  tendency.  In  legislation  and  judicial  deci- 
sions, to  recognize  a  complete  property  in  dogs.  In  a  number  of 
states  dogs  have  been  made  the  subject  of  larceny  by  the  courts 
through  statutory  construction.  They  have  been  considered  "per- 
sonal property"  within  statutes  defining  larceny:  Harrington  v.  Miles 
11  Kan.  481;  15  Am.  Rep.  355;  Mullaly  v.  People,  86  N.  Y.  365;though 
this  interpretation  of  the  term  has  been  disapproved:  Ward  v.  State, 
48  Ala.  161;  17  Am.  Rep.  31;  and  dogs  have  been  considered  as  not 
Included  within  "personal  goods":  State  v.  Doe,  79  Ind.  9;  41 
Am.  Rep.  599.  Where  personal  property  is  defined  as  "goods  and 
chattels"  in  a  statute  defining  larceny,  a  dog  has  been  held  a  sub- 
ject of  larceny:  State  v.  Brown,  9  Baxt.  53;  40  Am.  Rep.  81,  and 
note;  Hamby  v.  Samson,  105  Iowa,  112;  ante,  p.  285;  contra, 
Flndlay  v.  Bear,  8  Serg.  &  R.  571;  State  v.  Lymus,  26  Ohio  St.  400; 
20  Am.  Rep.  772.  In  Texas,  dogs  have  been  held  within  the  larceny 
statute  as  "domesticated  animals":  Hurley  v.  State,  30  Tex.  App. , 
333;  28  Am.  St  Rep.  916;  but,  as  we  have  already  seen,  the  cases  are 
not  In  perfect  accord  as  to  whether  or  not  a  dog  is  a  domestic  animal, 
though  the  affirmative  of  the  proposition  is  best  supported.  In  other 
states,  statutes  making  dogs  subject  to  taxation  have  been  construed 
as  abrogating  the  common-law  estimate  of  property  In  dogs  and  ren- 
dering them  the  subjects  of  larceny:  Mullaly  v.  People.  86  N.  Y.  364; 
Commonwealth  v.  Hazlewood.  84  Ky.  681.     See  Kinsman  v.  Statr^, 

77  Ind.  132;  Harris  v.  Ekiton,  20  R.  I. ;  Commonwealth  v.  Depuy, 

148  Pa.  St.  201;  but  even  as  to  this  courts  do  not  agree,  some  of 
them  holding  that  such  statutes  are  an  exercise  of  the  state's  police 
power,  not  of  its  taxing  power,  and  do  not  therefore  recognize  such 
a  degree  of  property  In  dogs  as  to  make  them  subjects  of  larceny: 
State  V.  Doe,  70  Ind.  9;  41  Am.  Rep.  599;  State  v.  Lymus,  26  Ohio 
St.  400;  20  Am.  Rep.  772.  See  Ex  parte  Cooper.  3  Tex.  App.  489: 
30  Am.  Rep,  152.  In  other  states,  dogs  have  been  made  personal 
pronerty  by  statute,  and  at  the  present  time  it  Is  settled  by  the  great 
weight  of  American  authority  that  dogs  are  subjects  of  larceny. 
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Various  methods  of  enactment  and  Interpretation,  by  legislatures 
and  courts,  hare  been  used  in  establishing  the  rule,  but  of  the  final 
result  there  can  be  no  doubt:  Heisrodt  v.  Hackett,  34  Mich.  283;  22 
Am.  Rep.  529;  Commonwealth  v.  Depuy,  148  Pa.  St.  201;  Johnson 
V.  McConnell,  80  Cal.  545;  State  v.  Mease,  69  Mo.  App.  581;  Jeniism 
V.  Southwestern  R.  R,  Co.,  75  Ga.  444;  58  Am.  Rep.  476;  Patton  v. 
State,  93  Ga.  111. 

Property  in  Dogs  Subject  to  Police  Power.— Th&t  properly  in  dogs 
may  be  subjected  to  regulation  by  the  state  in  the  exercise  of  its 
police  power  cannot  be  questioned,  but  as  to  the  course  which  such 
regulation  may  properly  take,  and  as  to  Its  general  effects,  authori- 
ties are  not  In  entire  agreement,  though,  It  should  be  said,  not  in 
serious  disagreement.  Such  regulation  usually  runs  In  the  direction 
of  imposing  license  taxes  upon  the  keeping  of  dogs,  and  it  Is  well 
settled  that  the  summary  destruction  of  dogs  may  be  authorized 
when  such  regulations  are  not  complied  with:  Blair  v.  Forehand, 
100  Mass.  136;  1  Am.  Rep.  94;  97  Am.  Dec.  82.  The  exercise  of  the 
police  power  Is  distinguishable  from  the  exercise  of  the  power  of 
taxation  In  this  connection,  and  the  imposition  of  license  taxes'  upon 
the  owners  of  dogs  may  be  sustained  under  the  former,  though  un- 
der the  latter  they  might  be  invalid  because  of  Inequality  or  lacK 
of  uniformity:  Sentell  v.  New  Orleans  etc.  R.  R.  Co.,  166  IT.  S.  6^8; 
Mitchell  V.  Williams.  27  Ind.  62;  State  v.  Cornwall,  27  Ind.  120;  State 
V.  Topeka,  36  Kan.  76;  59  Am.  Rep.  529;  Carthage  v.  Rhodes,  101 
Mo.  175;  Hoist  v.  Roe,  39  Ohio  St  340;  48  Am.  Rep.  459;  Van  Horn 
V.  People,  46  Mich.  183;  41  Am.  Rep.  159;  Cole  v.  Hall,  103  111.  30; 
Tenney  v.  Lenz,  16  Wis.  566;  Carter  v.  Dow,  16  Wis.  299.  Such  reg- 
ulations may  be  free  from  constitutional  objection,  though  the  prop- 
erty of  the  owner  Is  destroyed  without  notice  or  hearing,  In  the  exe- 
cution of  the  law:  Julienne  v.  Jackson,  69  Miss.  34;  30  Am.  St.  Rep. 
526;  Hagerstown  v.  Witmer,  86  Md.  293;  Morey  r.  Brown,  42  N.  H. 
873;  Mowery  v.  Salisbury,  82  N.  C.  175.  In  lieu  of  a  license  tax, 
statutes  or  ordinances  are  often  passed  seeking  to  prohibit  dogs 
►from  running  at  large  unless  properly  registered,  or  muzzled,  or 
unless  wearing  a  prescribed  collar  or  tag.  These  regulations  are  up- 
held as  within  the  police  power,  even  though  they  authorize  the 
summary  destruction  of  dogs  for  violation  of  the  law:  Common- 
wealth V.  Chase,  6  Cush.  248;  Morey  v.  Brown,  42  N.  H.  373;  Nehr 
V.  State,  35  Neb.  638;  Jenkins  v.  Ballantyne,  8  Utah,  245;  Hagers- 
town V.  Witmer,  86  Md.  293;  State  v.  Topeka,  36  Kan.  76;  59  Am. 
Rep.  529;  Haller  v.  Sheridan,  27  Ind.  494;  Julienne  v.  Jackson,  69 
Miss.  34;  30  Am.  St.  Rep.  526.  Contra,  Mayor  v.  Meigs,  1  McAr.  53; 
29  Am.  Rep.  578;  Lynn  v.  State,  33  Tex.  Crim.  Rep.  153. 

Killing  Unlicensed  Dogs.— Under  a  statute  authorizing  "any  peison 
to  kill  any  dog  or  dogs  found  or  being  without  a  collar,"  it  Is  lawful 
to  kill  a  dog  if  he  is  out  of  the  inclosure  of  his  owner  without  a  col- 
lar, although  under  the  immediate  care  of  the  owner,  and  this  l>e 
known  to  the  person  killing  the  dog:  Tower  v.  Tower,  18  Pick.  212. 
An  unmuzzled  dog  Is  "running  at  large,"  and  may  be  lawfully  killed, 
though  it  had  escaped  confinement  and  was  closely  pui-sued  by  the 
owner:  Julienne  v.  Jackson,  69  Miss.  34;  30  Am.  St.  Rep.  526;  or 
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where  he  is  on  the  public  road,  no  one  having  control  of  him  being 
near:  Nehr  v.  State,  35  Neb.  638.    But  a  dog  at  play  with  his  own- 
er's son  upon  his  owner's  land  is  not  "at  large":  McAneary  v.  Jew- 
ett,  10  Allen,  151.    Under  a  statute   authorizing   any   person,    and 
malilng  it  the  duty  of  a  peace  officer,  upon  the  request  of  any  legal 
voter,  to  liill  a  dog  going  at  large  and  not  properly  registered  and 
collared,  no  one  is  authorized  to  enter  a  dwelling-house  without  the 
owner's  leave  to  kill  a  dog:  Bishop  v.  Fahay,  15  Gray,  61;  Cozzens 
V.  Nason,  100  Mass.  275;  Morewood  v.  Waliefield,  133  Mass.  240; 
Kerr  v.  Seaver,  11  Allen,  151.    Where  a  statute  provides  that  no 
person  shall  be  liable  for  killing  any  dog  found  without  a  proper 
collar,  having  the  name  of  the  owner  thereon,  actual  notice  of  the 
ownership  of  a  dog,  found  without  such  collar,  will  not  make  a 
person  liable  for  killing  him:  Morey  r.  Brown,  42  N.  H,  373.    Such 
a  statute  does  not  authorize  a  person  to  convert  any  dog  found  with- 
out a  collar.  Cummings  v.  Perham,  1  Met.  555.  And  where  a  statute 
authorized  "any  person"  to  kill  a  dog  going  at  large  and  not  licensed 
and  collared,   it   was   held  no  defense,  in  an  action  to  recover  for 
the  killing  of  plaintiff's  dog  by  defendant's  dog,  that  the  former 
was  not  licensed  and  collared:  Heisrodt  v.  Hackett,  34  Mich.  283;  22 
Am.  Rep.  529.    A  city  marshal  has  no  authority  to  kill  unmuzzled 
dogs  found  running  at  large,  where  he  acts  simply  upon  orders  from 
the  mayor,  and  no  ordinance  has  been  passed    giving    him    sucb 
power:  Stebblns  v.  Mayer,  38  Kan.  573. 
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EVIDENCE.— MEDICAL  BOOKS  ARE  NOT  ADMISSIBLE 
in  evidence,  and  It  is  not  proper  to  permit  them  to  be  read  to  the 
Jury,  except  that  when  a  witness  has  referred  to  some  medical  au- 
thority to  sustain  his  opinion,  the  authority  to  which  he  refers 
may  be  Introduced  in  evidence  to  contradict  him.  This  rule  is  not 
abrogated  nor  modified  by  the  section  of  the  code  declaring  that 
historical  works,  books  of  science  and  art,  and  published  maps  or 
charts,  when  made  by  a  person  indifferent  between  the  parties,  are 
presumptive  evidence  of  facts  of  general  notoriety  or  interest  there- 
in stated. 

Wright  &  Baldwin,  for  the  appellant. 

Harl  &  McCabe,  for  the  appellee. 

*®'*  LADD,  J.  This  action  is  brought  for  injuries  sustainecl 
by  the  plaintiff  in  a  collision  between  a  street-car  of  the  de- 
fendant and  a  train  on  the  Chicago,  Burlington  &  Quincy  Rail- 
road. The  liability  of  the  defendant  appears  to  have  been  con- 
ceded at  the  trial,  and  the  extent  of  the  injury  and  the  amount 
to  be  allowed  as  damages  were  the  only  questions  in  controversy. 
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There  was  some  contusion  of  the  skin  and  bmises,  but  these 
floon  disappeared,  and  at  the  time  of  the  trial  there  was  no  ob- 
jective or  external  evidence  of  any  injury.  The  theory  of  the 
plaintiff  was,  that  he  had  received  a  serious  shock  to  his  ner- 
vous system,  and  had  symptoms  indicating  locomotor  ataxia  or 
some  neurotic  trouble.  Dr.  Barstow  testified  to  such  symp- 
toms, while  Drs.  Jennings,  Lacey,  and  Thomas  insisted  that 
there  existed  no  signs  of  any  disease.  The  plaintiff  was  per- 
mitted, over  the  objection  of  the  defendant,  to  read  in  ^^^  evi- 
dence extracts  from  'Tepper's  System  of  Medicine,"  volume  5, 
under  the  heads,  "Tabes  Dorsalis,  Locomotor  Ataxia,"  "Morbid 
Anatomy,"  and  "Physiology";  from  a  work  by  Dr.  Ranney,  un- 
der the  heads  "Nerve  Cells  and  Nerve  Fibres,"  "Spinal  Neuras- 
thenia"; from  a  work  by  Dr.  Hirt,  entitled  "Diseases  of  the  Gen- 
eral Nervous  System,"  under  the  heads  "Functional  Neurosis," 
**^Disease8  of  the  Pueumogastric  Nerve,"  and  "Affections  of  the 
Air  Passage  Due  to  the  licsions  of  the  Vagus";  also  extracts 
from  a  lecture  by  S.  Weir  Mitchell  on  "Permanent  Headache," 
and  from  a  lecture  by  Dr.  H.  B,  Wood  on  "The  Remote  Effects 
of  Traumatism,  as  Seen  by  the  Neurologist."  These  works 
were  admitted  to  be  standard,  but  had  not  been  quoted  or  cited 
as  authorities  by  the  physicians  in  giving  their  testimony.  The 
portions  read  to  the  jury  treated  of  the  symptoms,  and  not  the 
cure,  of  diseases,  and  might  be  fairly  well  understood  by  those 
somewhat  acquainted  with  the  nomenclature  of  the  medical 
profession.  These  extracts  cover  twenty-four  pages  of  the  ab- 
stract, and  it  is  impractical  to  set  them  out.  While  they  might 
aid  the  educated  physician  to  a  better  understanding  of  the 
matters  discussed,  we  are  satisfied  their  tendency  was  to  mislead 
and  confuse  the  jury.  A  person  of  ordinary  comprehension 
could  not  understand  much  of  the  language  used,  and  would 
be  in  great  danger  of  being  misled  by  the  grouping  of  symp- 
toms. The  learning  of  these  works,  if  extracted  by  a  skilled 
physician  and  applied  to  the  particular  case,  and  thus  brought 
within  the  comprehension  of  the  jurors,  would  doubtless  have 
been  of  great  assistance  in  ascertaining  the  true  condition  of 
the  plaintiff.  But  as  they  assume  a  technical  knowledge  on 
the  part  of  the  reader,  and  capacity  to  understand  the  relative 
importance  to  be  attached  to  symptoms,  we  think  they  could 
not  be  safely  left  to  their  interpretation  and  inferences.  As 
***  said  by  Chief  Justice  Shaw  in  Ashworth  v.  Kittridge,  12 
Cush,  193,  59  Am.  Dec.  178:  "Medical  science  has  its  own  no- 
menclature, its  technical  terms  and  words  of  art,  and  also  com- 
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mon  words  iised  in  a  peculiar  manner,  distinct  from  their  re- 
ceived meaning  in  the  general  use  of  the  language.  From  these 
and  other  causes,  a  person  not  versed  in  medical  literature, 
though  having  a  good  knowledge  of  the  English  language,  would 
be  in  danger,  without  an  interpreter,  of  misapprehending  the 
true  meaning  of  the  author;  whereas,  a  medical  witness  would 
not  only  give  the  fact  of  his  opinion  and  the  grounds  on  which 
it  is  formed,  wath  the  sanction  of  his  oath,  but  would  also  state 
and  explain  it  in  the  language  intelligible  to  men  of  common 
experience.'*  The  question  is  not  whether  the  courts  will  use 
the  helps  of  science  in  the  investigation  of  truth.  There  is 
no  controversy  on  that  score.  The  authorities  are  agreed  that 
the  truths  of  the  exact  sciences,  the  established  facts  of  history, 
and  computations  from  fixed  data  may  be  proven  by  the  works 
of  reputable  authors:  Worden  v.  Humeston  etc.  Ry.  Co.,  76 
Iowa,  310;  Gorman  v.  Minnesota  etc.  Ry.  Co.,  78  Iowa,  509; 
Scagel  V.  Chicago  etc.  Ry.  Co.,  83  Iowa,  380;  Schell  v.  Plumb, 
55  N.  Y.  598;  Mills  v.  Catlin,  22  Vt.  98.  This  is  on  the  ground 
that  all  men  assent  to  their  correctness.  But  medicine  belongs 
to  the  class  known  as  inductive  sciences.  The  data  is  con- 
stantly shifting  with  new  discoveries,  and  the  conclusion  which 
may  be  considered  sound  to-day  is  repudiated  to-morrow.  A 
medical  work  may  be  standard  this  year  and  obsolete  next.  The 
opinion  of  the  same  author  changes  in  the  different  editions, 
owing  to  new  discoveries  and  a  better  understanding  of  symp- 
toms. The  very  best  works,  aside  from  observations,  are  largely 
made  up  of  the  opinions  either  of  the  author  or  of  others  com- 
piled. It  is  a  well-known  fact  that  physicians,  after  research  and 
investigation,  often  differ  radically.  **''  It  was  said  in  Clark  v. 
State,  12  Ohio,  483,  40  Am.  Dec.  481,  where  the  sanity  of  the 
defendant  was  involved,  that  "whenever  they  have  enlisted  on 
the  side  of  either  party,  or  of  some  favorite  theory,  and  one 
portion  of  the  profession  is  placed  in  array  against  another,  the 
difficulties  mentioned  in  the  passage  above  quoted  are  greatly 
multiplied,  and,  however  honest  or  renowned  for  professional 
character  the  witnesses  may  be,  such  will  be  the  conflict  of  their 
testimony,  in  nine  cases  out  of  ten,  that  it  will  be  utterly  un- 
safe for  a  jury  or  court  to  follow  or  adopt  the  conclusions  of 
either  side."  If  those  learned  in  medicine  are  often  unable  to 
determine  from  the  books  the  nature  and  extent  of  injuries  and 
diseases,  how  shall  the  laymen  be  better  informed  by  an  exam- 
ination of  them?  The  situation  emphasizes  the  necessity  of 
cross-examination  and  the  use  of  an  oath,  not  only  that  the 
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theory  contained  in  the  books  may  be  known  and  understood, 
but  that  practical  skill  may  apply  the  science  of  medicine  to 
each  case.  As  said,  not  the  use  of  the  inductive  sciences  in  the 
investigation  of  truths,  but  the  manner — the  vehicle,  as  it  were 
— by  which  the  results  of  research  shall  be  conveyed  to  the 
court  and  jury  is  involved.  We  think  the  safer  practice  is  to 
rely  upon  the  testimony  of  living  witnesses  of  the  medical  pro- 
fession, who  may  bring  the  learning  and  research  of  the  books 
within  the  comprehension  of  the  jurors,  and  the  truths  of  sci- 
ence to  the  facts  in  each  particular  case.  Indeed,  the  advocates 
of  a  contrary  rule  generally  admit  the  necessity  of  additional 
safeguards,  which  may  only  be  provided  by  legislation:  See 
article  by  John  Henry  Wigmore  in  26  American  Law  Review, 
390.  The  language  of  the  supreme  court  of  Michigan  in  Peo- 
ple V.  Hall,  48  Mich.  483;  43  Am.  Rep.  477,  is  so  pertinent  that 
we  quote  it  with  approval:  "Scientific  or  expert  testimony  must 
be  given  by  living  witnesses  who  can  be  cross-examined  ^^^  con- 
cerning their  means  of  knowledge,  and  can  explain  in  language 
open  to  general  comprehension  what  is  necessary  for  the  jury 
to  know.  The  only  legal  reason  for  allowing  the  evidence  of 
opinions  is  found  in  the  presumption  that  an  ordinary  juryman 
or  other  person  without  special  knowledge  could  not  under- 
stand the  bearing  of  facts  that  need  interpretation.  Medical 
books  are  not  addressed  to  common  readers,  but  require  particu- 
lar knowledge  to  understand  them.  Everyone  knows  the  in- 
ability of  ordinary  persons  to  understand  or  discriminate  be- 
tween symptoms  or  groups  of  symptoms,  which  cannot  always 
be  described  to  those  who  have  not  seen  them,  and  which,  with 
filight  changes  and  combinations,  mean  something  very  differ- 
ent from  what  they  mean  in  other  cases.  The  cases  must  be 
very  rare  in  which  any  but  an  educated  physician  could  under- 
stand detached  passages  at  all,  or  know  how  much  credit  was 
due  to  either  the  author  in  general  or  to  particular  parts  of 
his  book.  If  jurors  could  be  safely  trusted  with  the  interpreta- 
tion of  such  books,  it  is  hard  to  see  on  what  principles  witnesses 
would  be  required.  Scientific  men  are  supposed  to  be  able,  by 
their  study  and  experience,  to  give  the  general  results  accepted 
ty  the  scientific  world,  and  the  extent  of  their  knowledge  is 
tested  by  their  personal  examination.  But  the  continued 
changes  of  view  brought  about  by  new  discoveries  in  most  mat- 
ters of  science,  and  the  necessary  assumptions  by  scientific 
writers  of  some  technical  knowledge  in  their  readers,  render  the 
use  of  such  works  before  juries — especially  in  detached  portions 
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and  selected  passages — not  only  misleading,  but  dangerous. 
The  weight  of  authority,  as  well  as  of  reason,  is  against  their 
reception."  The  exclusion  of  such  evidence  is  approved  on  sub- 
stantially the  same  grounds  by  the  following  among  many  au- 
thorities: Johnston  v.  Richmond  etc.  R.  R.  Co.,  95  Ga.  685; 
Fowler  ^ao  v.  Lewis,  25  Tex.  Supp.  380;  Melvin  v.  Easley,  46 
N.  C.  386;  62  Am.  Dec.  171;  State  v.  O'Brien,  7  R.  I.  336; 
Epps  V.  State,  102  Ind.  539;  Boyle  v.  State,  57  Wis.  472;  46  Am. 
Rep.  41;  Regina  v.  Taylar,  13  Cox.  C.  C.  77;  Ware  v.  Ware,  8  Me. 
42;  Tucker  v.  Donald,  60  Miss.  460;  45  Am.  Rep.  416;  Ordway  v. 
Haynes,  50  N.  H.  159;  Huffman  v.  CUck,  77  N.  C.  55;  Payson  v. 
Everett,  12  Minn.  217;  Collier  v.  Simpson,  4  Car.  &  P.  73;  Harris 
V.  Panama  R.  R.  Co.,  3  Bosw.  7. 

Our  conclusion  is  somewhat  opposed  to  language  contained 
in  Bowman  v.  Woods,  1  G.  Greene,  441.    In  that  case  a  physi- 
cian was  sued  for  malpractice  in  an  accouchement  case,  and  in 
defense  set  up  that  he  had  followed  the  botanic  system  of  prac- 
ticing medicine.     It  appears  the  plaintff  so  knew  in  employing 
the  defendant,  and    physicians  were  called  to  show  that    liis 
treatment  was  in  accordance  with  that  system.     They  referred 
to  certain  standard  works  on  botanic  medicine,  from  which  they 
claimed  to  have  derived  much  of  their  professional  knowledge. 
Such  books  are  held  admissible.     If  a  physician  is  employed 
to  treat  a  patient  according  to  a  certain  system,  and  he  does  so, 
exercising  ordinary  skill  therein,  he  has  fulfilled  his  obligation. 
Now,  in  determining  whether  he  has  in  fact  followed  that  sys- 
tem, the  books  from  which  physicians  of  that  school  are  shown 
to  have  derived  their  knowledge  may  be  admissible,  for  these 
expound  the  very  principles  which  he  is  alleged  to  have  violated; 
and  certainly,  under  such  circumstances,  the  books  themselves 
would  be  better  evidence  than  quotations  from  them.     In  such 
a  case,  a  physician  might  refer  to  an  author  as  justifying  his 
conclusion  that  the  treatment  was  or  was  not  in  accordance  with 
his  system,  and  as  said  in  this  case:  "Being  permitted  to  refer 
to  and  quote  authors,  we  can  see  no  good  reason  why  they  may 
not  read  the  views  and  opinions  of  distinguished  ^"®  authors. 
The  opinions  of  an  author,  as  contained  in  his  works,  we  regard 
as  better  evidence  than  the  mere  statement  of  those  opinions 
by  a  witness,  who  testified  as  to  his  recollection  of  them."     The 
reasoning  does  not  apply  to  a  case  where  the  school  or  system  is 
not  involved;  for  it  is  not  the  rule  to  permit  the  physician 
to  quote  from  medical  works:  See  Boyle  v.  State,  57  Wis.  472; 
46  Am.  Rep.  41;  Commonwealth  v.  Sturtivant,  117  Mass.  122; 
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19  Am.  Rep.  401;  Ashworth  ▼.  Kittridge,  12  Cush.  193;  59  Am. 
Dec.  178;  Marshall  v.  Brown,  50  Mich.  148;  People  v.  Wheeler, 
60  Cal.  581;  44  Am.  Rep.  70;  Collier  v.  Simpson,  5  Car.  &  P. 
73.  It  seems,  however,  that,  where  the  witness  has  referred  to 
some  medical  authority  to  sustain  the  opinion  he  has  expressed, 
that  authority  may  be  introduced  in  evidence  for  the  purpose  of 
contradicting  him:  Pinney  v.  Cahill,  48  Mich.  584;  Ripon  v. 
Bittel,  30  Wis.  619;  Bloomington  v.  Slirock,  110  111.  219;  51 
Am.  Rep.  678.  See  contra,  Davis  v.  State,  38  Md.  15.  In 
State  V.  Howard,  10  Iowa,  101,  the  only  point  decided  is  that 
a  medical  work  cannot  be  taken  to  a  jury  room.  In  Donaldson 
V.  Mississippi  etc.  Ry.  Co.,  18  Iowa,  280;  87  Am.  Dec.  391,  the 
Carlisle  tables  are  admitted  on  the  strength  of  the  ruling  in 
Bowman's  case.  In  Broadhead  v.  Wiltse,  35  Iowa,  429,  it  is  held 
that  section  4618  of  the  code  adopted  after  the  decision  in  the 
Bowman  case,  was  not  restrictive  in  its  effect,  and  rendered  no 
evidence  inadmissible  which  was  admissible  before,  and  that 
standard  medical  authorities  are  not  the  best  evidence  of  what 
they  teach,  as  was  intimated  in  Bowman's  case.  In  Quacken- 
bush  V.  Chicago  etc.  Ry.  Co.,  73  Iowa,  458,  the  objection  to  the 
extract  offered  was  that  it  was  too  indefinite,  and  this  was  over- 
ruled. In  Peck  V.  Hutchinson,  88  Iowa,  320,  the  objection  was 
simply  that  the  medical  work  offered  was  an  old  edition,  and  its 
introduction  was  held  to  be  without  prejudice.  We  do  not 
think  Bowman's  case  decisive  of  the  question  now  before  us, 
^®*  and  certainly  no  other  can  be  so  construed.  In  Alabama 
alone  are  medical  works  received  in  evidence:  Stoudenmeier  v. 
Williamson,  29  Ala.  558,  followed  in  the  subsequent  cases  of 
Merkle  v.  State,  37  Ala.  139,  and  Bales  v.  State,  63  Ala.  30.  In 
the  first  of  the  above  the  issue  involved  the  breach  of  warranty 
in  the  sale  of  a  slave.  That  the  objections  to  the  admissibility 
of  such  evidence  are  not  answered  is  evident  from  the  follow- 
ing quotation,  which  is  not  inconsistent  with  the  rule  we  adopt: 
"The  brief  period  of  human  life  will  not  allow  one  man,  from 
actual  observation  and  experience,  to  acquire  a  complete  knowl- 
edge of  the  human  system  and  its  diseases.  Professional 
knowledge  is  in  a  great  degree  derived  from  the  books  of  the 
particular  profession.  In  every  step  the  practitioner  takes,  he 
is,  perhaps,  somewhat  guided  by  the  opinions  of  his  prede- 
cessors. His  own  scientific  knowledge  is,  from  the  necessities 
of  the  case,  materially  formed  and  molded  by  the  experience 
and  learning  of  others.  Indeed,  much  of  the  knowledge  we 
have  upon  all  subjects,  except  objects  of  sense,  is  derived  from 
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books  and  our  associations  with  men.  It  is  the  boast  of  this^ 
age  of  advancing  civilization  that,  aided  and  facilitated  by  the^ 
printer's  art,  the  collected  learning  of  past  ages  has  been  trans- 
mitted to  us.  Shall  we  withhold  the  benefits  of  this  heritage^ 
from  the  contests  of  the  courtroom?     We  think  not." 

The  appellee  insists  these  treatises  were  admissible  under  sec- 
tion 4618  of  the  code,  which  is  as  follows:  "Historical  works^ 
books  of  science  or  art,  and   published  maps  or   charts,  when, 
made  by  persons  indifferent  between  the  parties,  are  presump- 
tive evidence  of  facts  of  general  notoriety  or  interest  thereins 
stated."     As  said  in  Broadhead  v.  Wiltse,    35    Iowa,    429,    the. 
purpose  of  the  legislature  was  to  extend  the  rule  of  evidence 
rather  than  to  restrict  it.     This  extension  is  *®*  limited,  how- 
ever, by  the  words,  "facts  of  general  notoriety  or  interest  there- 
in stated."     The  supreme  court  of  California,  in  construing  a 
statute    identical    with    ours,  except   the    last    two  words  are 
omitted,  used  this  language:  **What  are  facts  of  general  noto- 
riety and  interest?    We  think  the  terms  stand  for  facts  of  a 
public  nature,  either  at   home  or  abroad,  not   existing  in  the 
memory  of  men,  as  contradistinguished  from  facts  of  a  private-, 
nature,  existing  within  the  knowledge  of  living  men,  and  as  to 
which  they  may  be  examined  as  witnesses.     It  is  of  such  public- 
facts,  including  historical  facts,  facts  of  the  exact  sciences,  and: 
of  literature  or  art,  when  relevant  to  a  cause,  that,  under  the- 
provisions  of  the  code,  proof  may  be  made  by  the  production 

of  books  of  standard  authority Such  facts  include  the 

meaning  of  words  and  allusions  which  may  be  proved  by  ordi- 
nary dictionaries  and  authenticated  books  of  general  literary 
history,  and  facts  in  the  exact  sciences,  founded  upon  conclu- 
sions reached  from  certain  and  constant  data,  by  processes  too 
intricate  to  be  elucidated  by  witnesses  when  on  examination": 
Gallagher  v.  Market  Street  By.  Co.,  G7  Cal.  13;  56  Am.  Rep. 
713.     We  think  this  the  correct  interpretation  of  this  section, 
and  that  it  does  not  authorize  the  admission  of  medical  treatises^ 
This  identical  question  was  before  the  United  States  circuit 
court  of  appeals  for  this  circuit  in  Union  Pac.  Ry.  Co.  v.  Yates,. 
79   Fed.   Rep.  584,  and  in  a    clear  and    exhaustive   opinion  a 
like  conclusion  was  reached.     See,  also.  Van  Skike  v.  Potter, 
53  Neb.  28.     The  exceptions  to  the  other  rulings  on  the  admis- 
sibility of  evidence  are  without  merit.    The  other  errors  assigned 
are  not  likely  to  arise  npoD  another  trial. 
Reversed. 
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EVIDENCE-MEDICAL  BOOKS.— Medical  books  cannot  be  read 
to  a  jury  against  the  objection  of  the  other  side,  eren  if  it  be  said 
that  only  such  worics  of  good  and  established  authority  should  be 
read:  Ashworth  v.  Kittiidge,  12  Cush,  193;  59  Am.  Dec.  178.  But 
It  is  hold  that  If  experts  refer  to  particular  medical  works  as  author- 
ity for  certain  propositions,  such  books  may  be  read  in  evidence  for 
the  purpose  of  discrediting  their  testimony:  See  monogn'aphic  note 
to  Ashworth  v.  KIttrldge,  59  Am.  Dec.  183.  See  Stilling  v.  Thorp. 
54  Wis.  528;  41  Am.  Rep.  60,  and  note,  extended  note  to  Bloomington 
▼.  Shrock.  51  Am.  Rep.  680-683. 


HoLLENBECK    V.    RiSTINB. 
[105  Iowa,  488.] 

LIBEL— WORDS  NOT  ACTIONABLE  PER  SB.— An  untrue 
and  malicious  charge  published  in  printing  or  writing  is  actionable 
when  damages  are  shown  to  have  resulted  therefrom  as  a  natural 
and  probable  consequence  thereof,  although  the  words  used  are  not 
actionable  per  se. 

LIBEL.— To  publish  of  one  that  he  has  for  several  years  owed 
medical  services,  and,  on  being  sued  therefor,  pleaded  the  statute 
of  limitations,  is  actionable,  if  the  charge  is  false  and  the  publi- 
cation results  in  his  being  discharged  from  his  employment  and  the 
consequent  loss  of  the  means  of  support. 

AN  ACCOUNT  STATED  is  prima  facie,  but  not  conclusive, 
evidence  of  the  accuracy  and  .correctness  of  the  charges  stated  there- 
in. 

ACCOUNT  STATED.— The  retention  of  an  account,  rendered 
without  objection  within  a  reasonable  time,  affords  presumptive  evi- 
dence of  the  correctness  of  such  account,  but  it  is  for  the  jury  to 
determine  from  all  the  evidence  submitted  to  them  whether  there 
was  such  acquiescence  by  lapse  of  time  as  that  there  wqs  an  ac- 
count stated,  and,  if  there  was,  whether  the  items  of  the  account 
were  correct. 

LIBEL.— STATEMENTS  AS  TO  ONE'S  INTEGRITY  AND 
FITNESS  FOR  A  TRUST  in  which  he  is  employed,  whether  they 
are  mere  expressions  of  opinion  or  not,  are  actionable  if  the  criti- 
cism is  founded  uiwn  false  statements  of  matters  of  fact. 

LIBEI^PRIVILEGED  COMMUNICATIONS— MALICE.— A 
libelous  communication  cannot  be  privileged  if  actuated  by  malice. 

LIBEL.— If  there  is  evidence  tending  to  prove  that  the  plain- 
tiff was  discharged  from  his  employment  solely  by  reason  of  a 
libelous  communication  addressed  by  the  defendant  to  the  plain- 
tiff's employer,  the  jury  should  be  left  to  determine  the  cause  of 
•nch  discharge. 

LIBEI^ACTION  FOR  WORDS  NOT  DEFAMATORY.— 
Though  words  published  of  a  person  are  not.  In  contemplation  of 
law,  defamatory,  yet  if  he  who  published  them  intentionally  there- 
by caused  loss  or  damage  to  another  without  justifiable  cause  and 
with  malicious  purpose,  the  person  thus  injured  may  recover  in  an 
action  of  tort  the  damages  sustained  as  the  natural  and  proximate 
result  of  the  wrong. 

Action  for  libel  founded  upon  a  letter  written  by  the  defend- 
ant to  the  president  of  the  Cedar  Rapids  &  Marion  City  Railway 
Company.     The  writing  of  the  letter  was  admitted,  but  it  was 
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claimed  to  be  justified  as  privileged.  The  jury  was  instructed 
by  the  trial  court  to  return  a  verdict  for  the  defendant,  the 
plaintiff  appealed. 

Henry  Rickel,  John  T.  Christie,  and  Jamison  &  Smith,  for 
the  appellant. 

C.  D.  Harrison  and  Hubbard,  Dawley  &  Wheeler,  for  the  ap- 
pellee. 

48®  DEEMER,  C.  J.  The  alleged  libelous  publication  of 
which  plaintiff  complains  is  the  same  one  recently  considered  by 
this  court  in  the  case  of  Hollenbeck  v.  Hall,  103  Iowa,  214,  64 
Am.  St.  Rep.  175,  and  need  not  be  set  out  in  extenso.  We  held 
in  that  case  that  the  publication  was  not  libelous  per  se.  The 
only  difference  between  that  case  and  this  is,  that  in  this  plain- 
tiff alleged  and  produced  evidence  tending  to  show  that  the  de- 
fendant wrote  a  letter  to  Hall,  who  was  president  and  manager 
of  the  Cedar  Rapids  &  Marion  City  Railway,  with  intent  to  in- 
jure plaintff,  and  to  induce  Hall  to  discharge  him  from  the  ser- 
vice of  that  company;  that  he  had  theretofore  been  in  the  em- 
ploy of  the  company  as  a  conductor  for  many  years;  and  that, 
by  the  writing  of  said  letter,  plaintiff  has  been  injured  in  his 
means  of  support,  deprived  of  his  employment,  and  lost  valuable 
*^*^  time  by  reason  of  his  discharge.  This,  as  we  understand 
it,  is  a  plea  for  special  damages;  and  the  question  at  the  thresh- 
hold  of  the  case  is,  whether  or  not  plaintiff  can  recover  special 
damages  resulting  from  the  publication  of  a  letter  which  is  not 
libelous  per  se.  It  has  been  broadly  stated  that  "all  words  are 
actionable  if  special  damage  follows":  Moore  v.  Meagher,  1 
Taunt  39;  Barnes  v.  Trundy,  31  Me.  321;  Comyn's  Digest,  tit. 
"Action  for  defamation,"  D,  80.  Again,  it  has  been  said  that 
"special  damages  will  not  help  you  if  the  words  are  not  de- 
famatory": Blackburn,  J.,  in  Young  v.  Macrae,  7  L.  T.,  N.  S., 
354;  3  Best  &  S.  264.  To  the  same  effect  is  Sheahan  v. 
Aheame,  9  I.  R.  C.  L.  412.  We  apprehend  that  between 
these  two  statements  is  to  be  found  the  correct  rule.  Town- 
ehend,  in  hs  work  on  Libel  and  Slander,  fourth  edition,  section 
197,  says:  "It  may  be  correct  to  say  that,  to  make  the  words 
wrongful,  they  must  in  their  nature  be  defamatory;  provided, 
the  rule  thus  expressed  be  understood  as  being  subordinate  to 
and  implied  in  the  more  comprehensive  rule,  that  to  render  ac- 
tionable that  language  which  is  not  actionable  per  se,  the  lan- 
guage must  occasion  special  damage,  in  the  proper  sense  of  that 
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term";  that  is  to  say,  as  we  understand  it,  the  damage  must  he 
the  natural  and  proximate,  although  not  the  necessary,  conse- 
quences of  the  wrongful  act  complained  of.  To^vnshen(l 
further  says:  "The  real  question  must  always  be,  Was  the  dam- 
age complained  of  the  natural  and  proximate  consequences  of 
the  publication?"  Judge  Cooley,  in  his  work  on  Torts,  second 
edition,  page  242,  says:  "Besides  the  publications  mentioned 
[referring  to  those  libelous  per  se],  any  untrue  and  malicious 
charge  which  is  published  in  writing  or  print  is  libelous  when 
damage  as  shown  to  have  resulted  as  a  natural  and  proximate 
consequence."  This  we  regard  as  a  correct  statement  of  the 
rule,  and  it  seems  to  be  sustained  by  the  '*®*  authorities:  Scholl 
V.  Bradstreet  Co.,  85  Iowa,  551;  Morrasse  v.  Brochu,  151  Mass. 
5G7;  21  Am.  St.  Eep.  474;  Odgers  on  Slander  and  Libel,  89, 
92,  and  cases  cited.  If  it  be  conceded,  however,  that  there 
cannot  be  an  action  for  libel  unless  the  words  are  defamatory, 
still  plaintiff  may  be  entitled  to  relief  under  the  allegations  of 
his  petition,  although  he  may  call  it  an  action  for  libel.  If  one 
intentionally  cause  temporal  loss  or  damage  to  another  without 
justifiable  cause  and  with  malicious  purpose  to  inflict  it,  that 
other  may  recover,  in  an  action  of  tort,  the  damages  he  has 
sustained  as  a  natural  and  proximate  result  of  the  wrong: 
Walker  v.  Cronin,  107  ^Mass.  555;  Lucke  v.  Clothing  Cutters' 
etc.  Assembly,  77  Md.  396;  39  Am.  St.  Eep.  421;  Chipley  v. 
Atkinson,  23  Fla.  206;  11  Am.  St.  Eep.  367.  The  name  that 
plaintiff  has  given  his  action  is  of  no  consequence,  provided  he 
has  stated  sufficient  facts  to  show  a  right  of  recovery.  We  are 
firmly  of  the  opinion  that  the  petition  stated  a  cause  of  action, 
and  that  the  plaintiff  introduced  sufficient  evidence  to  warrant 
the  court  in  submitting  the  case  to  the  jury,  unless  it  be  for 
some  of  the  matters  hereinafter  dbnsidered. 

2.  Defendant  pleaded  that  the  statements  made  in  the  letter 
were  true,  and  that  the  publication  was  justifiable.  We  think 
this  was  a  fair  question  for  the  jury.  Plaintiff  adduced  evi- 
dence tending  to  show  that  he  had  paid  defendant  all  that  he 
owed  prior  to  the  time  the  letter  was  written,  and  that  he  did 
not  interpose  the  plea  of  the  statute  of  limitations  as  charged. 
It  is  well  settled  that  the  justification  must  be  as  broad  as  the 
charge,  and  of  the  veiy  charge.  Surely,  there  was  evidence  to 
go  to  the  jury  on  this  issue. 

3.  One  of  the  grounds  of  the  motion  to  direct  a  verdict  was, 
that  the  evidence  showed  an  account  stated  ^*^  between  the 
parties,  and  that  this  was  conclusive  on  the  question  of  indebt- 
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edness.  The  claim  is  founded  upon  the  fact  that  defendant 
sent  his  bill  to  plaintiff,  who  retained  it  beyond  a  reasonable 
time  without  objection.  It  is  generally,  and  we  believe  cor- 
rectly, held  that  an  account  stated  is  not  conclusive,  but  is 
prima  facie,  evidence  of  the  accuracy  4md  correctness  of  the 
items;  and  the  strength  af  the  presumption  of  correctness  de- 
pends to  some  extent  upon  the  circumstances  of  the  case.  In 
the  case  of  White  v.  Hampton,  10  Iowa,  238,  we  said:  "What 
will  amount  to  a  stated  account  from  the  presumed  acquies- 
cence of  the  parties  arising  from  lapse  of  time,  and  their  failure 
to  object  to  the  same  within  a  reasonable  period,  must  depend 
upon  circumstances  to  be  judged  of  by  the  nature  of  the  trans- 
action and  the  habits  of  business  and  course  of  trade."  It  waa 
a  fair  question  for  the  Jury  to  determine  whether  there  was  such 
acquiescence  by  lapse  of  time  as  that  there  was  an  account 
stated,  and,  if  there  was,  whether  the  items  of  the  account  were 
correct. 

4.  It  is  said  that  the  statements  in  the  letter  with  reference 
to  plaintiff's  integrity  and  fitness  for  his  trust  were  mere  expres- 
sions of  opinion,  and  therefore  not  actionable.  We  do  not  think 
this  is  true;  but,  if  true,  the  criticism  must  be  founded  on  fact: 
Townshend  on  Slander  and  Libel,  sec.  257. 

5.  Again,  it  is  insisted  that  the  communication  was  priV' 
ileged,  because  directed  to  a  person  who  was  interested  in  know- 
ing the  conduct  of  plaintiff.  The  communication,  if  privileged 
at  all,  was  conditionally  privileged;  that  is  to  say,  it  must  have 
been  made  in  good  faith,  believing  the  statements  to  be  true, 
or  having  probable  cause  to  believe  them  to  be  true.  If  he  who 
published  was  actuated  by  malice,  there  was  no  privilege. 
There  was,  as  we  have  ^®*  already  stated,  evidence  tending  to 
show  actual  malice  on  the  part  of  the  defendant,  and  the  trial 
court  was  in  error  in  sustaining  the  motion  upon  the  ground 
of  privilege.  We  are  not  to  be  understood  as  affirming  either 
that  the  truth  was  a  defense,  or  that  the  communication  was 
conditionally  privileged;  on  these  points  we  express  no  opinion, 
as  they  are  not  now  involved.  We  simply  say  that,  assuming 
these  propositions  to  be  true,  still  the  court  was  in  error  in  di- 
recting a  verdict  for  the  reasons  heretofore  given. 

6.  There  was  evidence  tending  to  show  that  plaintiff  waa 
discharged  solely  by  reason  of  the  letter  written  by  defendant 
to  Hall,  and  the  case  should  have  been  submitted  to  the  jury 
for  their  conclusion  on  the  question  as  to  the  cause  of  discharge. 

Other  assignments  of  error  are  discussed  by  counsel,  bul^ 
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as  the  questions  axe  not  likely  to  arise  upon  a  retrial,  we  will 
not  consider  them.  "What  we  have  said  sufficiently  indicates 
our  views  upon  the  controlling  points  in  the  case,  and  we  con- 
clude by  saying  that  the  case  should  have  gone  to  the  jury 
under  proper  instructiqns  from  the  court. 
Reversed. 


LIBEI^ACTIONABLE— WHAT  IS.— Any  publication  Injurloua 
to  the  social  character  of  another  and  not  shown  to  be  true,  or  t» 
have  been  justifiably  made,  is  actionable  as  a  false  and  malicious 
libel:  Collins  v.  Dispatch  Pub.  Co.,  152  Pa.  St.  187;  34  Am.  St.  Rep. 
636,  and  note.  Words  may  be  libelous  though  they  do  not  defame 
:i  man  iu  tlie  ordinary  sense,  or  Impute  blame,  or  moral  turpitude, 
or  even  censure,  as  when  they  affect  one  in  his  business  by  imput- 
ing incapacity  or  unfitness  for  its  proper  management:  Moore  ▼, 
Francis,  121  N.  Y.  199;  18  Am.  St  Rep.  810,  and  note;  Stewart  v. 
Minnesota  Tribune  Co.,  40  Minn.  101;  12  Am.  St.  Rep.  tR)6,  and  note; 
or  to  prejudice  him  in  his  employment:  Obaugh  v.  Finn,  4  Ark.  110; 
37  Am.  Dec.  773.  See  Hollenbeck  v.  Hall,  103  Iowa,  214;  64  Am.  St. 
Rep.  175,  where  the  publication  complained  of  was  similar  to  that 
set  forth  In  the  principal  case. 

ACCOUNTS— PRESUMPTION.— An  account  rendered  to  which  no 
objection  is  made  after  a  reasonable  time  allowed  for  examination. 
Is  taken  in  law  to  be  prima  facie  correct.  This  presumption  may 
be  overcome  by  proof:  First  Nat.  Bank  v.  Allen,  100  Ala.  476;  46  Am. 
St.  Rep.  80.  and  note;  monographic  note  to  Bell  v.  Hudson,  2  Am.  St. 
Rep.  802. 

LIBED-PRIVILEGED  COMMUNICATION— WHEN  ACTION- 
ABLE,—A  privileged  communication  Is  actionable  only  when 
express  malice  is  shown  to  have  Instigated  It,  or  such  gross  disre- 
gard of  the  rights  of  the  person  Injured  as  Is  equivalent  to  malice 
In  fact:  Bradstreet  Co.  v.  Gill,  72  Tex.  115;  13  Am.  St.  Rep.  768. 
and  note;  Sherwood  v.  Powell,  61  Minn.  479;  52  Am.  St  Rep. 
614;  Jackson  v.  Pittsburg  Times,  152  Pa.  St  406;  34  Am.  St  Rep. 
658. 
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[105  Iowa,  548.] 

BONDS— DELIVERY  OF  CONTRARY  TO  AGREEMENT.— 
A  surety  on  a  bond  cannot  successfully  defend  against  It  by  show- 
ing that  he  signed  it  under  an  agreement  that  It  was  not  to  bo 
delivered  unless  other  parties  also  became  sureties  thereon,  if  he 
does  not  further  show  that  the  obligee,  before  acting  upon  the  bond, 
had  notice  of  such  agreement. 

SURETIES -WHEN  MAY  NOT  ASSERT  THAT  AN  IN- 
STRUMENT IS  INCOMPLETE.— Where  sureties  have  placed  In  the 
hands  of  their  principal  an  instrument  which  purports  to  be  valid 
and  complete,  they  are  estopped  to  assert,  as  against  an  Innocent 
holder  for  value,  that  they  did  not  execute  the  instrument  and 
that  it  was  not  to  be  delivered  unless  additional  parties  also  be- 
came sureties  thereon. 

SURETY— RELEASE  OF  BY  THE  CONDUCT  OF  THE  OB- 
LIGEE.—The  obligee,  in  dealing  with  a  surety,  must  observe  the 
utmost  good  faith,  and,  failing  to  do  so,  he  will  be  discharged  to 
tbe  extent  to  which  he  suffers  by  reason  of  the  lack  of  good  faith 
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on  the  part  of  the  obligee.  Hence,  if  the  surety  applies  to  the  ob- 
ligee for  iuformation  respecting  the  financial  standing  of  his  prin- 
cipal, and  the  obligee  makes  false  statements  in  reply,  In  colase- 
quence  of  which  the  surety  forbore  to  talie  measures  to  save  him- 
self from  loss,  he  is  discharged  to  the  extent  to  which  he  has  suf- 
fered from  the  misstatements  of  the  obligee. 

SURETIES— WHEN  LIABLE  FOR  RENEWALS.— If  a  bond 
Is  conditioned  that  the  obligee  shall  be  protected  against  all  loss 
by  failure  of  the  principal  to  pay  indebtedness  now  owing,  or  which 
may  be  contracted  hereafter  to  the  obligee,  the  sureties  are  liable 
for  the  nonpayment  of  renewals  of  existing  debts,  as  well  as  for 
those  which  otherwise  accrued. 

BONDS— CONSIDERATION  FOR.— A  bond  conditioned  for 
the  payment  of  all  existing  indebtedness  of  the  principal  and  all 
indebtedness  which  may  accrue  is  based  upon  a  sufficient  considera- 
tion, where  It  appears  that  the  creation  of  new  indebtedness  was 
contemplated  and  actually  took  place  after  the  execution  of  the 
bond. 

CORPORATIONS— LOANS  GRANTED  IN  EXCESS  OF  THE 
SUM  PERMITTED  BY  STATUTE.— Though  a  statute  declares  that 
the  total  liability  of  a  corporation  to  anyone  for  moneys  borrowed 
shall  not  exceed  twenty  per  cent  of  the  capital  stock,  a  surety  for 
the  payment  of  debts  existing  and  to  be  incurred  in  favor  of  the 
corporation  cannot  escape  liability  on  the  ground  that  the  debts 
for  which  he  has  become  answerable  aggregate  more  than  such 
twenty  per  cent 

SURETY  ON  BOND— NOTICE  OF  CONDITION.— If  a  surety 
signs  a  bond  and  delivers  it  to  his  principal,  with  the  condition 
that  It  Is  not  to  be  delivered  to  the  obligee  unless  other  persons 
also  become  sureties  thereon,  and  it  is  delivered  in  violation  of  this 
condition,  express  notice  to  the  obligee  of  the  condition  Is  not  essen- 
tial to  release  the  surety.  It  is  sufficient  if  the  surety  proves 
knowledge  by  the  obligee  of  such  facts  as  would  have  caused  a 
person  of  reasonable  prudence  to  investigate  and  discover  that  the 
delivery  was  not  authorized. 

Action  upon  a  bond.  Verdict  and  judgment  for  the  plain- 
tiff; the  defendants  appealed. 

Hcins  &  Heins,  for  the  appellant. 

Tom  H.  Milner,  for  the  appellee. 

"»  ROBINSON,  J.  In  January,  1881,  the  plaintiff  was 
organized  as  a  corporation  by  virtue  of  chapter  60  of  the  acts 
of  the  fifteenth  general  assembly,  for  the  purpose  of  transacting 
business  as  a  savings  bank  at  Norway,  in  Benton  county.  Its 
capital  stock,  at  first  but  ten  thousand  dollars,  was,  in  the  year 
1887,  increased  to  fifteen  thousand  dollars.  The  firm  of  Q.  A. 
Miller  &  ^^^  Sons  was  engaged  at  Norway  in  selling  coal,  lum- 
ber, and  agricultural  implements,  and  borrowed  money  of  the 
plaintiff.  In  the  first  part  of  the  year  1891  the  firm  was  in- 
debted to  the  plaintiff  to  the  amount  of  about  six  thousand  dol- 
lars, and  upon  the  demand  of  the  plaintiff  executed  and  deliv- 
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•ered  to  it  the  instrument  in  suit,  of  which  the  following  is  a 
'Copj«  "Know  all  men  by  these  presents  that  we,  G.  A.  Miller 
-A  Sons,  as  principals,  and  Joseph  Boddicker  and  V.  A,  Thoman, 
•tis  sureties,  of  Benton  county,  Iowa,  are  held  and  firmly  bound 
unto  the  Benton  County  Savings  Bank  of  Norway,  Benton 
county,  Iowa,  in  the  sum  of  five  thousand  ($5,000)  dollars,  to 
be  paid  to  the  said  Benton  County  Savings  Bank  or  its  assigns; 
to  the  payment  of  which  we  bind  ourselves,  and  each  of  us,  our 
lieirs  and  legal  representatives,  firmly  by  these  presents.  It  is 
'the  intention  and  purpose  of  this  instrument  or  obligation  to 
T'fully  protect  and  indemnify  the  said  Benton  County  Savings 
IBank  or  its  assigns  against  any  and  all  losses  by  reason  of  the 
iailure  of  the  said  G.  A.  Miller  &  Sons  to  pay  their  indebtedness 
now  owing  (or  which  may  be  contracted  hereafter)  to  the  said 
Benton  County  Savings  Bank.  The  condition  of  the  above 
«obligation  is  such  that,  if  the  said  G.  A.  Miller  &  Sons  shall 
pay  the  full  amount  of  their  indebtedness  to  the  said  Benton 
-County  Savings  Bank,  then  this  obligation  to  be  void  and  of 
none  effect;  otherwise  to  remain  in  full  force  and  virtue. 

"G.  A.  MILLEK  &  SONS. 

"JOSEPH  BODDICKER. 

"V.  A.  THOMAN.'* 
On  the  thirty-first  day  of  January,  1896,  the  plaintiff  com- 
menced this  action  against  the  firm  of  G.  A,  Miller  &  Co.  and 
its  members  to  recover  the  amount  due  on  certain  promissory 
aiotes,  and  against  the  sureties  to  recover  the  amount  of  the 
"bond.  The  action  was  aided  by  attachment  which  was  issued 
against  the  property  of  the  firm  and  its  members.  In  April, 
1896,  judgment  **'^  was  rendered  against  all  the  defendants 
excepting  the  sureties  on  the  bond,  for  the  sum  of  fourteen  thou- 
sand six  hundred  and  twenty  dollars  and  fifty-five  cents,  an 
4ittorney's  fee,  and  costs,  and  a  special  execution  was  ordered 
^against  certain  town  lots.  Thereafter,  by  order  of  the  court, 
:a  separate  petition  setting  out  the  claims  of  the  plaintiff  upon 
the  bond  was  filed,  and  to  that  the  sureties  Boddicker  and  Tho- 
man filed  an  answer.  The  verdict  and  judgment  against  them 
■were  for  the  full  amount  of  the  bond. 

1.  The  defendants  claim  that  each  of  them  signed  the  bond 
mpon  the  express  condition  that  before  it  should  be  delivered  and 
take  effect  it  should  also  be  signed  by  three  other  men  of  good 
financial  responsibility;  also  that  Boddicker  signed  the  bond 
■on  that  condition,  and  notified  the  plaintiff  of  that  fact  before 
the  bond  was  delivered,  and  that  Thoman  signed  after  Bod- 
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dicker  did,  and  relying  upon  his  signature.  There  was  evi- 
dence which  tended  to  support  these  claims.  The  court 
charged  the  jury  that  the  burden  was  on  the  defendants  to  show 
that  the  plaintiff  had  knowledge  or  notice  of  the  condition  on 
which  the  bond  was  signed,  if  it  was  signed  on  the  condition 
alleged,  before  it  was  delivered,  or  before  any  credits  had  been 
extended  or  benefits  conferred  by  virtue  thereof;  and  of  that 
portion  of  the  charge  the  appellants  complain.  The  answer  al- 
leges that  the  plaintiff  had  the  knowledge  or  notice  specified 
before  the  bond  was  delivered,  but  the  appellants  insist  that 
upon  proof  of  the  fact  that  the  bond  was  executed  on  the  con- 
dition stated  a  presumption  that  the  plaintiff  took  the  bond  with 
knowledge  of  the  condition  was  created,  and  that  the  burden  of 
rebutting  that  presumption,  and  showing  that  the  bond  was 
taken  in  good  faith,  was  upon  the  plaintiff.  It  is  a  rule  of  gen- 
eral application  that  the  holder  of  negotiable  paper  which  is 
payable  to  bearer  or  ^^^  is  indorsed  in  blank  is  presumed  to  be 
its  bona  fide  owner,  but  that,  when  fraud  or  other  illegality  in 
the  inception  of  the  paper  is  shown,  the  burden  is  shifted  to 
the  holder  to  show  that  he  acquired  and  holds  it  in  good  faith: 
Union  Nat.  Bank  v.  Barber,  56  Iowa,  559,  and  authorities 
therein  cited;  Bank  of  Montrose  v.  Anderson  Bros.  Min.  etc. 
Co.,  G5  Iowa,  692,  701;  Lane  v.  Krekle,  22  Iowa,  399;  Ben- 
nett State  Bank  v.  Schloesser,  101  Iowa,  571;  First  Nat.  Bank 
v.  Ilolan,  63  Minn.  525;  Bank  of  Montreal  v.  Richter,  55 
Minn.  362;  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  369;  Tiedeman 
on  Commercial  Paper,  sec.  303.  And  when  an  alteration  in  an 
indorser's  contract  is  shown,  the  burden  is  on  the  holder  of 
the  note  to  show  the  sufficiency  of  the  indorsement:  Robinson 
V.  Reed,  46  Iowa,  219.  The  rule  of  these  cases  applies,  not- 
withstanding the  fact  that  in  actions  by  persons  not  payees  of 
such  paper  it  is  necessary  to  plead  in  defense  that  the  plain- 
tiffs are  not  good  faith  holders  of  the  paper  in  suit:  Lane  v. 
Krekle,  22  Iowa,  399;  Sillyman  v.  King,  36  Iowa,  207,  214. 
These  rules  have  been  applied  to  purchasers  of  real  property 
whose  titles  were  assailed:  Rush  v.  Mitchell,  71  Iowa,  333; 
Gardner  v.  Early,  72  Iowa,  518;  Merrill  v.  Tobin,  82  Iowa,  529; 
Sillyman  v.  King,  36  Iowa,  207.  In  this  case  there  has  not 
been  any  transfer  of  the  instrument  alleged  to  have  been  wrong- 
fully delivered,  and  it  is  not  a  negotiable  instrument.  There- 
fore, the  rules  which  protect  the  bona  fide  owners  of  negotiable 
instruments  are  not  in  all  respects  applicable.  We  cannot,  how- 
ever, assent  to  the  claim  of  the  defendants  that,  if  the  bond  in 
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suit  was  delivered  in  violation  of  an  agreement  to  the  effect  that 
it  should  not  be  delivered  until  three  additional  sureties  should 
sign  it,  no  recovery  can  be  had  thereon,  even  though  the  plain- 
tiff took  it  without  knowledge  or  notice  of  the  agreement.  The 
case  of  Johnston  v.  Cole,  102  Iowa,  109,  involved  the  validity 
of  a  contractor's  bond,  on  which  ^^'^  recovery  was  sought 
against  a  surety  named  Cole.  He  pleaded  as  a  defense  that  the 
bond  was  not  to  be  delivered  unless  it  should  be  signed  by 
another  surety,  and  the  jury  found  specially  that  he  did  not 
deliver  the  bond  nor  authorize  its  delivery  without  the  signature 
of  another  surety.  We  held,  under  the  issues  tendered  and  the 
special  finding,  that  the  invalidity  of  the  bond  had  been  estab- 
lished, and  called  attention  to  the  fact  that  the  issues  did  not 
bring  in  question  the  legal  effect  of  the  delivery  made;  and  that 
the  answer  pleaded  an  affirmative  defense,  the  sufficiency  of 
which  was  not  in  any  manner  questioned.  *  Whether  the  bona 
fide  holder  of  such  a  bond  might,  in  any  event,  be  entitled  to 
recover  upon  it  as  against  the  surety  who  had  not  authorized  its 
delivery,  and  upon  whom  rested  the  burden  of  proof  as  to  the 
good  faith  of  the  holder,  were  questions  not  decided  in  that 
case.  In  Daniels  v.  Gower,  54  Iowa,  319,  a  recovery  was 
sought  against  the  sureties  on  a  non-negotiable  promissory  note. 
Three  of  the  sureties  signed  the  note  when  it  was  in  the  hands 
of  one  Stoller,  with  the  agreement  that  it  should  not  be  deliv- 
ered unless  the  signature  of  one  Blajok  should  be  obtained.  It 
was  held  that  if  Stoller  was  not  the  agent  of  the  plaintiff,  and 
the  note  was  delivered  without  the  knowledge  and  consent  of 
the  three  sureties,  in  violation  of  the  condition  upon  which  it 
had  been  placed  in  the  hands  of  Stoller,  the  sureties  would  not 
be  liable.  The  correctness  of  that  decision  was  questioned  in 
Taylor  County  v.  King,  73  Iowa,  153,  5  Am.  St.  Eep.  666,  and 
the  fact  was  pointed  out  that  it  rested  in  part  upon  the  supposed 
authority  of  Pepper  v.  State,  22  Ind.  399,  85  Am.  Dec.  430, 
which  has  been  overruled  in  State  v.  Pepper,  31  Ind.  76,  and  in 
part  upon  the  case  of  Ayres  v.  Milroy,  53  Mo.  516,  14  Am.  Eep. 
465,  which  was  examined  and  questioned,  if  not  distinguished, 
in  State  v.  Potter,  63  Mo.  212;  21  Am.  Rep.  440.  The  case  of 
People  V.  Bostwick,  32  N.  Y.  445,  tends  to  sustain  the  doctrine 
of  Daniels  v.  Gower,  54  Iowa,  319,  but  was  questioned  in  '^'^ 
Russell  V.  Freer,  56  N.  Y.  67,  although  it  was  cited  in  Whitford 
V.  Laidler,  94  K  Y.  145;  46  Am.  Rep.  131.  In  some  cases,  a 
distinction  has  been  suggested  between  official  bonds  and  other 
non-negotiable  instruments,  based  upon  grounds  of  public  pol- 
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icy:  Carroll  County  v.  Euggles,  69  Iowa,  269;  58  Am.  Eep.  223; 
Taylor  County  v.  King,  73  Iowa,  153;  5  Am.  St.  Rep.  666. 
But,  although  there  are  a  few  authorities  which  support  the 
rule  of  Daniels  v.  Gower,  54  Iowa,  319,  the  greater  number  do 
not:  See  Butler  v.  United  States,  21  Wall.  272;  Dair  v.  Same, 
16  AVall.  1;  AVhite  v.  Duggan,  140  Mass.  18;  54  Am.  Rep.  437; 
Ordinary  v.  Thatcher,  41  N.  J.  L.  403;  32  Am.  Rep.  225; 
Quick  V.  Milligan,  108  Ind.  419;  58  Am.  Rep.  49;  Russell  v. 
Freer,  56  K  Y.  67;  State  v.  Peck,  53  Me.  284;  State  v.  Pepper, 
31  Ind.  76;  McCormick  v.  Bay  City,  23  Mich.  457;  Millett  v. 
Parker,  2  Met.  (Ky.)  608;  State  v.  Potter,  63  Mo.  212;  21  Am. 
Rep.  440,  and  cases  therein  cited;  Cutler  v.  Roberts,  7  Neb.  4; 
29  Am.  Rep.  371;  Nash  v.  Fugate,  32  Gratt,  595;  34  Am.  Rep. 
780;  Jordan  v.  Jordan,  10  Lea,  124;  43  Am!  Rep.  294;  Tidball 
V.  Halley,  48  Cal.  613;  Chicago  v.  Gage,  95  111.  613;  35  Am. 
Rep,  182.  The  ground  upon  which  some  of  these  decisions  are 
based  is,  that  where  sureties  have  placed  in  the  hands  of  their 
principal  an  instrument  which  purports  to  be  valid  and  com- 
plete, they  are  estopped  to  assert,  as  against  an  innocent  holder 
for  value,  that  they  did  not  execute^it.  In  this  case,  if  the  tes- 
timony for  the  plaintiff  be  credible,  the  defendants  executed 
what  purported  to  be  a  valid  bond,  complete  excepting  that  the 
names  of  the  sureties  were  not  inserted,  and  intrusted  it  to  the 
principal.  He  delivered  it  wrongfully,  it  is  said,  but  the  plain- 
tiff had  no  knowledge  of  that  fact,  nor  of  any  circumstances 
which  should  have  caused  it  to  inquire  as  to  the  condition  on 
which  the  bond  was  signed.  We  do  not  think  that,  in  the  ab- 
sence of  such  knowledge,  the  plaintiff  refrained  at  its  peril 
from  making  inquiry  as  to  the  signing  of  the  bond.  It  is  a 
rule  of  general  application  that  when  one  of  two  innocent  *•*•* 
parties  must  suffer  loss  it  should  fall  upon  the  one  whose  acts 
caused  it:  Quick  v.  Milligan,  108  Ind.  419;  58  Am.  Rep.  49. 
We  reach  the  conclusion  that  the  doctrine  of  Daniels  v.  Gower, 
54  Iowa,  319,  which  we  have  considered,  is  contrary  to  reason 
and  the  weight  of  authority,  and  so  far  as  the  case  announces 
that  doctrine  it  is  overruled.  If  it  be  shown  that  the  bond  was 
delivered  by  the  principal  in  violation  of  the  condition  on  which 
it  was  signed  by  the  sureties,  nevertheless  the  plaintiff  may  re- 
cover if  it  show  that  it  received  the  bond  in  good  faith,  for  a 
sufhcient  consideration,  without  knowledge  or  notice  of  the  con- 
dition upon  which  the  defendants  signed  it. 

.2.  The  defendants  state  that,  being  ignorant  of  the  financial 
standing  of  G.  A.  Miller  &  Sons,  they  applied  to  the  plaintiff. 
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a  short  time  before  this  action  was  commenced,  for  information, 
and  were  then  assured  by  the  plaintiff  that  the  firm  was  solvent, 
and  in  good  financial  condition;  that  the  plaintiff  knew  that  the 
statements  were  false;  that  the  defendants  believed  them  to  be 
true,  and  relied  upon  them,  and  in  consequence  refrained  from 
taking  measures  to  secure  themselves  which  they  would  have 
taken  but  for  the  false  representations  made  as  stated.  In  view 
of  the  fact  that  what  evidence  will  be  given  on  another  trial  of 
this  case  is  uncertain,  we  content  ourselves  with  saying  on  this 
branch  of  the  case  that  as  the  contract  of  suretyship  is,  as  a 
rule,  for  the  benefit  of  the  creditor,  he  is,  in  dealing  with  the 
surety,  to  observe  the  utmost  good  faith,  and  if  he  fail  to  do  so, 
without  a  sufficient  excuse  for  his  neglect,  the  surety  will  be  dis- 
charged to  the  extent  to  which  he  suffers  by  reason  of  the  lack 
of  good  faith  on  the  part  of  the  creditor.  If  the  surety  applies 
to  the  creditor  for  information  respecting  the  principal  which 
the  creditor  has,  and  may  properly  give,  but  which  he  withholds 
without  sufficient  cause,  or  if  he  knowingly  give  false  informa- 
tion, he,  and  not  ^^^  the  surety,  should  suffer  the  loss  occa- 
sioned by  the  wrong:  See  ^Pank  of  Monroe  v.  Anderson  Bros. 
Min.  etc.  Co.,  65  Iowa,  692;  Rowley  v.  Jewett,  56  Iowa,  492; 
Auchampaugh  v,  Schmidt,  77  Iowa,  13;  Wolf  v.  Madden,  83 
Iowa,  114;  Harris  v.  Brooks,  21  Pick.  195;  32  Am.  Dec.  254; 
Brandt  on  Suretyship  and  Guaranty,  611. 

3.  The  evidence  tended  to  show  that  the  time  of  paying  some 
of  the  indebtedness  of  G.  A.  Miller  &  Sons  which  existed  when 
the  bond  in  suit  was  given  was  afterward  extended,  and  that 
new  indebtedness  was  thereafter  contracted;  and  it  is  insisted 
that  the  bond  does  not  cover  either  class  of  indebtedness.  The 
bond,  in  terms,  covers  the  indebtedness  of  the  firm  which  it 
owed  to  the  plaintiff  at  the  time  the  bond  was  given,  or  which 
should  be  thereafter  contracted.  It  is  true,  the  third  para- 
graph of  the  bond  recited  that  the  condition  of  the  bond  is  that 
the  firm  "shall  pay  the  full  amount  of  their  indebtedness"  to 
the  plaintiff,  and  that  paragraph,  taken  alone,  might  well  be 
said  to  refer  only  to  indebtedness  existing  when  the  bond  was 
given;  but  all  the  provisions  of  the  bond  must  be  construed  to- 
gether, and  when  that  is  done  it  is  clear  that  the  bond  was  in- 
tended to  secure  the  payment  of  the  indebtedness  of  the  firm 
to  the  plaintiff  which  existed  at  the  time  the  bond  was  given, 
and  also  that  which  should  be  created  by  contract  thereafter. 
The  provisions  were  sufficiently  broad  to  include  renewals  of  ex- 
isting debts,  as  well  as  those  which  should  otherwise  accrue,  for 
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a  continuance  of  tlie  business  of  the  firm  was  evidently  contem- 
plated, and  the  contracts  for  the  extension  of  existing  debts  were 
as  much  within  the  scope  and  purpose  of  the  bond  as  were  those 
which  should  be  thereafter  created.  We  do  not  think  that  the 
case  of  Crapo  v.  Brown,  40  Iowa,  487,  nor  other  authorities  cited 
by  the  appellants,  are  in  conflict  with  the  conclusion  we  reach, 
as  ^^"^  each  was  made  to  depend  upon  the  terms  of  the  obliga- 
tion construed,  and  none  were  like  the  bond  in  suit.     • 

4.  It  is  urged  that  there  was  no  consideration  for  the  bond, 
but  without  suflicient  reason.  Although  G.  A.  Miller  &  Sons 
were  owing  more  than  the  amount  of  the  bond  when  it  was 
given,  yet  it  applied  to  future  as  well  as  te  existing  indebted- 
ness, and  the  evidence  shows  that  new  debts  were  contracted 
after  the  bond  was  given.  It  is  also  said  that  the  debts  the 
firm  was  permitted  to  incur  were  largely  in  excess  of  the  amount 
permitted  by  the  bond;  but  that  did  not  purport  to  limit  the 
amount  of  indebtedness  the  principal  might  incur,  but  only 
the  amount  which  the  bond  should  secure. 

5.  Section  18  of  chapter  60  of  the  acts  of  the  fifteenth  general 
assembly  provides  that  "the  total  liabilities  to  any  association 
of  any  person,  or  of  any  company,  corporation,  or  finn,  for 
money  borrowed,  including  in  the  liabilities  a  company  or  firm, 
the  liabilities  of  the  several  members  thereof,  shall  at  no  time 
exceed  twenty  per  cent  of  the  capital  stock  actually  paid  in; 
provided,  that  the  discount  of  bona  fide  bills  of  exchange  drawn 
against  actually  existing  value  and  the  discount  of  commercial 
or  business  paper  actually  owned  by  the  person  or  persons,  cor- 
poration, or  firm  negotiating  the  same  shall  not  be  considered 
money  borrowed."  As  the  capital  stock  of  the  plaintiff  was  but 
fifteen  thousand  dollars,  the  amount  of  the  bond  was  two  thou- 
sand dollars  in  excess  of  the  sum  which  the  plaintiff  was  au- 
thorized to  lend  to  the  firm,  and  the  amount  of  its  debts  io  the 
plaintiff  when  this  action  was  commenced  was  nearly  five  times 
that  which  it  was  authorized  to  borrow  of  the  plaintiff.  It  is 
argued  that  the  firm  and  the  plaintiff  violated  the  law  in  creat- 
ing the  debt,  and  that  the  sureties  are  thereby  discharged.  It 
is  true  that  every  '***^  contract  must  be  construed  with  respect 
to  the  law  applicable  to  it,  and  that  contracts  in  violation  of 
law  are  void;  but  it  does  not  appear  that  the  bond  was  designed 
to  accomplish  or  to  promote  an  illegal  purpose.  It  was  not 
restricted  to  indebtedness  which  should  have  been  or  should 
be  thereafter  incurred  for  borrowed  money,  and  the  prohibition 
of  the  statute  is  against  liabilities  for  money  borrowed.    It  will 
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be  noticed  that  the  statute  does  not  make  a  loan  of  money  in 
excess  of  the  per  centum  named  void,  and  the  general  rule  ap- 
plicable to  loans  of  that  character  is  that  they  are  not  void,  the 
prohibition  of  the  statute  being  intended  as  a  rule  for  the  gov- 
•erament  of  the  bank:  Union  Gold  Min.  Co.  v.  Rocky  Mountain 
Kat.  Bank,  96  U.  S.  640;  Mills  County  Nat.  Bank  v.  Perry,  72 
Iowa,  15;  2  Am.  St.  Eep.  228;  Pangbom  v.  Westlake,  36  Iowa, 
546;  Bank  of  Cadiz  v.  Slemmons,  34  Ohio  St.  142;  32  Am.  Rep. 
364;  Atlajitic  State  Bank  v.  Savery,  82  N".  Y.  291;  Duncomb 
V.  New  York  etc.  R.  R.  Co.,  84  N.  Y.  190;  O'Hare  v.  Second 
Nat.  Bank,  77  Pa.  St.  96;  Farmington  Sav.  Bank  v.  Fall,  71 
Me.  49;  27  Am.  &  Eng.  Ency.  of  Law,  380,  381.  Since  it  does 
not  appear  that  the  bond  was  given  for  an  illegal  purpose,  and 
the  plaintiff  can  enforce  as  against  G.  A.  Miller  &  Sons  the  full 
amount  of  their  debts,  we  are  of  the  opinion  that  the  defendants 
may  be  liable  in  this  action  for  the  full  amount  of  the  bond  in 
fiuit. 

6.  The  twelfth  paragraph  of  the  charge  given  by  the  court  in 
effect  authorized  the  jury  to  find  for  the  plaintiff,  even  though 
the  bond  was  delivered  in  violation  of  the  condition  on  which 
it  was  signed  by  the  defendants,  if  the  plaintiff  did  not  have 
"express  notice"  that  its  delivery  was  unauthorized.  We  think 
that  in  giving  that  portion  of  the  charge  the  court  erred.  If 
the  bond  was  delivered  in  violation  of  the  condition  on  which 
the  defendants  signed  it,  knowledge  of  such  facts  as  would  have 
caused  a  person  of  reasonable  prudence  to  investigate  and  dis- 
cover that  the  delivery  was  not  authorized  would  have  been  suf- 
ficient '^^^  to  charge  the  plaintiff  with  notice  that  the  bond  was 
illegal.  The  conclusions  we  have  expressed  dispose  of  the  con- 
trolling questions  presented  for  our  consideration  and  of  those 
which  are  likely  to  arise  on  another  trial. 

For  the  errors  which  we  have  pointed  out,  tbe  judgment  of 
the  district  court  is  reversed. 


SURETYSHIP  — DELIVERY  OF  BOND  CONTRARY  TO 
AGREEMENT— EFFECT  ON  SURETY,— If  a  surety  signs  and  de- 
livers to  his  principal  an  Instrument  perfect  on  its  face,  with  a 
condition  that  it  is  not  to  be  delivered  to  the  obligee,  payee,  or 
grantee  until  some  person  or  persons  who  are  agreed  upon  shall 
execute  it,  and  the  principal  delivers  the  instrument  without  re- 
gard to  the  condition,  and  without  knowledge  thereof  on  the  part 
of  the  obligee,  payee,  or  grantee,  the  delivery  binds  the  surety: 
Carter  v.  Moulton,  51  Kan.  9;  37  Am.  St.  Rep,  259,  and  note.  It  is 
otherwise  If  the  obligee  has  notice  of  such  condition  and  of  its 
violation,  or  If  he  has  notice  of  facts  which  suggest  an  Inquiry 
■which,  being  properly  prosecuted,  would  have  given  him  the  requi- 
site knowledge:  State  v.  Allen,  69  Miss.  508;  80  Am.  St  Eep.  563, 
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and  note;  extended  note  to  Sharp  v.  United  States,  28  Am.  Dec 
679-G81. 

SURETYSHIP— RELEASE  OF  SURETY  BY  FRAUD  OR  CON- 
CEALMENT OF  OBLIGEEE.— Noncommunication  by  a  creditor  to 
a  surety  of  material  facts  within  the  knowledge  of  the  former  and 
which  the  latter  should  know,  although  not  willful  or  intentional 
on  the  part  of  the  creditor,  discharges  the  surety:  Jungk  v.  Hol- 
brook,  15  Utah,  198;  62  Am.  St.  Rep.  921,  and  note.  If  he  knows, 
or  has  good  grounds  for  believing  that  the  surety  is  being  deceived 
or  misled,  or  that  he  was  induced  to  enter  into  the  contract  in 
ignorance  of  facts  materially  increasing  the  risks,  of  which  he  has 
knowledge,  and  he  has  an  opportunity,  before  accepting  his  under- 
taking, to  inform  him  of  such  facts,  good  faith  and  fair  dealing 
demand  that  he  should  make  such  disclosures  to  him;  if  he  accept 
the  contract  without  doing  so,  the  surety  may  afterward  avoid 
It:  See  monographic  note  to  Fassnacht  v.  Emsing  Gagen  Co.,  63 
Am.  St   Bep.  833. 


Block  &  Pollak  Iron   Company   v.  Holcomb- 
Beown  Ieon  Company. 

[105  TOWA,  624.1 

JUDGMENT  AGAINST  A  CESTUI  QUE  TRUST— LIEN  OP 
AGAINST  PURCHASERS  WITHOUT  NOTICE.— A  judgment 
against  a  person  for  whose  benefit  another  holds  the  legal  title 
to  lands  is  not  a  Hen  against  a  subsequent  bona  fide  purchaser  from 
the  trustee  without  notice  of  the  trust. 

EVIDENCE  —  BURDEN  OF  PROOF  —  INNOCENT  PUR- 
CHASER.—As  a  general  rule,  the  burden  of  proving  that  one  is  an 
innocent  purchaser  without  notice  of  prior  equities  is  on  the  pur- 
chaser, yet  when  a  subsequent  purchaser  proves  his  purchase  and 
payment  for  the  land,  the  onus  shifts  to  the  person  asserting  the 
equity  or  encumbrance  to  show  notice  thereof  to  the  purchaser. 

Suit  to  declare  a  judgment  in  favor  of  the  plaintiff  to  be  a 
lien  on  certain  lands,  and  to  subject  them  to  the  payment  of 
such  judgment.  Decree  in  favor  of  the  defendant;  the  plaintiff 
appealed. 

Smyth  &  Lewald,  for  the  appellant. 

E.  S.  Huston,  for  the  appellees. 

«2«  DEEMER,  C.  J.  The  defendant  in  judgment  is  the 
Holcomb-Brown  Iron  Company.  It  never  had  legal  title  to  the 
lands.  Claim  is  made  that  it  at  all  times  was  the  equitable 
owner,  and  that  plaintiff's  judgment  is  or  should  be  made  a 
lien  thereon.  John  F.  Holcomb  held  the  legal  title  from  Janu- 
ary 27,  1891,  to  June  3,  1892,  when  he  conveyed  to  Flen  ing  as 
trustee.  The  deed  was  made  to  secure  about  four  thousand  dol- 
lars of  the  indebtedness  of  the  Holcomb-Brown  Iron  Company 
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to  Eichard  Brown,  the  National  State  Bank,  and  others.  In 
May  of  1894,  Holcomb  quitclaimed  the  property  to  B^o^vn,  and 
Fleming,  trustee,  conveyed  to  him,  June  12,  1894,  by  special 
warranty  deed  reciting  that  Holcomb  had  conveyed,  and  re- 
quested him  to;  and,  the  **^®  trust  being  satisfied,  he  accord- 
ingly did  so.  On  June  23,  1894,  Brown  conveyed  to  Joyce, 
Hamilton,  and  others,  the  expressed  consideration  being  thirty 
thousand  dollars.  This  was  paid  by  the  delivery  of  thirty  thou- 
sand dollars  of  stock  in  the  Western  Iron  &  Steel  Company  to 
Brown.  The  grantees  in  the  Brown  deed  were  promoters  of 
this  last-named  company,  which  is  a  corporation.  Appellant's 
judgment  was  rendered  March  3,  1894. 

We  are  satisfied  that  Holcomb  held  the  property  in  trust  for 
the  benefit  of  the  Holcomb-Brown  Company,  and  that  the  con- 
veyances to  Fleming,  trustee,  and  to  Brown,  were  made  to  se- 
cure the  creditors  of  that  corporation,  among  whom  were  the 
National  State  Bank  and  Brown  himself,  who,  it  appears,  had 
made  large  advancements  to  the  corporation.  We  are  further 
convinced  that  Brown  conveyed  to  Joyce  and  others,  in  consid- 
eration of  thirty  thousand  dollars  in  stock  in  the  Western  Iron 
&  Steel  Company,  and  that,  while  he  may  have  held  the  prop- 
erty in  trust,  yet,  when  appellees  purchased,  the  records  dis- 
closed absolute  title  in  Brown,  and  that  the  trust  impressed 
upon  the  land  by  the  conveyance  to  Fleming  had  been  dis- 
charged. It  is  clear  that  when  Holcomb  conveyed  to  Fleming 
as  trustee  there  was  no  lien  upon  the  land,  and,  as  this  convey- 
ance was  made  for  the  benefit  of  the  bank.  Brown,  and  others, 
the  conveyances  by  Holcomb  and  Fleming,  the  trustee,  were  in 
execution  of  that  trust,  and  related  back  to  the  making  of  the 
original  trust  deed.  Brown's  interest  was,  therefore,  prior  and 
superior  to  the  lien  of  plaintiff's  judgment,  conceding  such  judg- 
ment to  have  been  a  lien  from  the  time  of  its  rendition. 

As  no  question  is  made  regarding  the  bona  fides  of  the  in- 
debtedness to  the  bank  or  to  Brown,  it  is  clear  that  Brown,  if  he 
held  the  title,  would  be  entitled  to  ®^''  have  his  claim,  whatever 
it  may  be,  preferred  over  that  of  the  appellant:  Anglo-Amer- 
ican etc.  Agency  Co.  v.  Bush,  84  Iowa,  272.  But,  as  Brown 
knew  that  the  property  belonged  in  equity  to  the  Holcomb- 
Brown  Iron  Company,  when  he  took  his  conveyance,  the  appel- 
lant's judgment,  when  recovered,  would,  as  to  him,  be  a  lien 
upon  the  property.  When  appellees  Joyce,  Hamilton,  and  oth- 
ers purchased  the  property,  the  records  showed  the  legal  title 
to  be  in  Brown.     A  judgment  rendered  against  the  Holcomb- 
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Brown  Iron  Company  while  Brown  held  the  legal  title  would' 
not  be  a  lien  against  the  property  in  such  sense  as  to  charge^ 
'subsequent  bona  fide  purchasers  without  notice:  Hultz  v.  Zol- 
lars,  39  Iowa,  589;  Stadler  v.  Allen,  44  Iowa,  198.  Campbell^ 
Evans,  and  Hamilton  each  testified  that  he  did  not  know  or 
plaintiff's  claim  or  judgment,  and  did  not  know  that  the  Hol- 
comb-Brown  Company  ever  owned  any  interest  in  the  property,, 
or  made  any  claim  thereto.  Joyce  withdrew  his  appearance, 
and  default  was  entered  as  to  him;  but  there  is  no  showing  of 
any  knowledge  on  his  part  of  appellant's  claim,  or  of  the  equita- 
ble ownership  of  the  Holcomb-Brown  Company.  In  the  case 
of  Farmer's  Nat.  Bank  v.  Fletcher,  44  Iowa,  252,  it  is  saidr 
"Whoever  purchases  real  property  of  the  person  holding  the- 
legal  title,  and  takes  a  conveyance  of  the  property  without  no- 
tice of  outstanding  equities,  and  pays  a  valuable  consideration,, 
takes  it  divested  of  such  equities,  and,  of  course,  of  all  liens  on 
such  equities."  The  conveyance  to  Joyce  and  others  was  evi- 
dently in  trust  for  the  corporation  of  which  they  were  promot- 
ers, and  this  corporation  is  now  the  beneficial  owner  of  the- 
property.  There  is  no  evidence  of  notice  to  any  of  these  pro- 
moters— indeed,  the  contrary  appears — and  no  evidence  that  the 
corporation  had  any  notice  whatever.  "While,  as  a  general  rule,, 
the  burden  of  proving  that  one  is  an  innocent  purchaser  with- 
out notice  of  prior  equities  is  upon  the  purchaser,  ***  yet^ 
when  the  subsequent  purchaser  has  proved  his  purchase,  and 
payment  for  the  land,  the  onus  is  shifted  to  the  person  assert- 
ing the  equity  or  encumbrance  to  show  notice  thereof  to  the 
purchaser;  that  is,  either  actual  notice  or  knowledge  of  such 
facts  as  would  put  an  ordinarily  prudent  man  upon  inquiry, 
which,  if  followed  up,  would  have  led  to  the  discovery  of  the 
equity  or  encumbrance":  Jones  on  Real  Property,  sec.  1526,  and 
cases  cited.  Appellant  has  entirely  failed  to  produce  such  evi- 
dence, and  defendants'  title  should  be  protected. 
Affirmed, 

TRUSTS— JUDGMENT  AGAINST  BENEFICIARY.-A  judg^ 
mont  apnlnst  a  cestui  que  trust,  the  trustee  not  being  a  party,  does 
not  bind  him,  and  he,  in  an  action  that  seelcs  to  subject  the  trust 
estate  to  the  fwtisf action  of  that  Judgment,  may  contest  Its  cor- 
rectness and  show  that  It  la  void:  Roberts  v.  Yancey,  94  Ky.  243; 
42  Am.  St.  Rep.  3.'57,  and  note.  See  Lebeck  v.  Fort  Payne  Bank» 
115  Ala.  447;  ante,  p.  51. 

VENDOR  AND  PURCHASER-BONA  FIDE  PURCHASER— 
PRESUMPTION.— The  groat  welcrht  of  authority  clearly  establishes 
the  doctrine  that  one  claiming  title  to  Innd  by  a  deed  to  him  pur- 
porting to  be  made  for  a  valuable  consldor.illon  Is  presumed  to  be 
a  purchaser  In  good  faith  without  notice  of  prior  unrecorded  deedi, 
Am.  ftr.  Rbp.,  Vol,  LXVIL-au 
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nntll  the  contrary  Is  shown;  and  that  the  burden  of  proof  to  show 
notice  and  want  of  good  faith  Is  on  the  party  attacking  the  deed: 
Extended  note  to  Anthony  v.  Wheeler,  17  Am.  St  Kep.  288. 


Cedar  Eapids  Pdmp  Company  v.  Miller. 

[105  Iowa,  674.] 

EXECUTION.— THE  LEVYING  UPON  AND  TAKING  POS- 
SESSION OF  BOOKS  OP  ACCOUNT  confers  no  Interest  In  the 
accounts  themselves,  and  if  a  person  to  whom  the  levying  officer 
delivers  the  boolcs,  for  the  purpose  of  collecting  the  accounts  shown 
therein,  actually  collects  some  of  them,  the  moneys  so  collected 
remain  the  property  of  the  judgment  debtor,  and  are  subject  to 
execution  against  him. 

EXECUTION— CUSTODY  OF  THE  LAW.— A  valid  levy  is 
essential  to  place  property  in  the  custody  of  the  law.  Hence,  if  a 
sheriff  levies  upon  account-books  of  the  judgment  debtor  without 
garnishing  the  persons  from  whom  such  accounts  are  due,  and  one 
to  whom  the  sheriff  delivei's  such  books  collects  some  of  the  ac- 
counts shown  therein,  the  moneys  so  collected  are  not  in  custody 
of  law,  and  hence  are  subject  to  garnishment  on  a  writ  against 
the  judgment  debtor. 

Proceeding  against  a  garnishee  under  a  writ  issued  in  favor 
of  G.  H.  Miller  &  Sons  by  the  Cedar  Rapids  Pump  Company. 
In  this  action  an  attachment  was  issued  under  which  the  Ben- 
ton County  Savings  Bank  of  Norway  was  garnished  as  a  debtor 
of  the  defendants.  Judgment  was  given  against  the  garnishee, 
and  it  thereafter  appealed. 

Tom  H.  Milner,  for  the  appellant. 

W.  L.  Crissman  and  C.  D.  Harrison,  for  the  appellee. 

**'''*  GIVEN,  J.  1.  The  following  facts  appear  in  the  answer 
of  the  garnishee,  and  a  stipulation  made  by  the  ^"^^  parties: 
Prior  to  the  issuing  of  the  attachment  in  this  case,  intervenor 
had  commenced  an  action  in  the  district  court  of  Benton  county 
against  G.  A.  Miller  &  Sons  to  recover  fourteen  thousand  dol- 
lars, and  caused  an  attachment  to  issue  therein,  and  to  be  placed 
in  the  hands  of  S.  H.  Metcalf,  sheriff  of  Benton  county,  for  ser- 
vice. Prior  to  the  service  of  said  notice  of  garnishment  in  this 
case,  said  sheriff  levied  the  attachment  in  his  hands  upon  the 
book  accounts  of  Miller  &  Sons,  and  took  the  books  containing 
the  same  into  his  possession.  Thereafter  the  sheriff  turned  over 
said  books  to  appellant,  for  the  purpose  of  collecting  the  ac- 
counts and  taking  care  of  the  books.  Before  the  service  of  gar- 
nishment, appellant  had  collected  on  said  accounts,  and  had 
in  its  possession,  two  hundred  and  sixty-seven  dollars  and  eleven 
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cents,  for  which  it  thereafter  gave  the  sheriff  a  certificate  of 
deposit.  None  of  the  persons  from  whom  said  collections  had 
been  made  were  garnished,  and  the  only  thing  done  by  the  sher- 
iff in  making  the  levy  was  to  take  possession  of  the  books  con- 
taining the  accounts. 

2.  If  the  two  hundred  and  sixty-seven  dollars  and  eleven 
cents  were  in  the  custody  of  the  law,  by  reason  of  the  levy  of 
appellant's  attachment,  then  the  superior  court  had  no  jurisdic- 
tion over  it.  Appellant's  contention  is,  that  by  levying  upon 
and  taking  possession  of  the  books,  the  sheriff  acquired  legal 
custody  of  the  accounts  therein  that  were  collected,  and  the 
right  to  collect  the  same,  and  that  appellant's  possession  was  as 
bailee  for  the  sheriff.  Appellee's  contention  is,  that  the  levy 
conferred  no  right  or  interest  in  the  accounts,  but  simply  in  the 
material  composing  the  books,  and  that,  therefore,  neither  the 
accounts  nor  the  money  collected  thereon  were  in  the  custody 
of  the  law.  In  other  words,  we  have  the  question  whether  this 
le^'y  on  the  account  books  was  a  levy  on  the  debts  charged  there- 
in.    Section  2967  «^«  of  the  code  of  1873  is  aa  follows: 

"Sec.  2967.  What  may  be  Attached  and  How  Done.— Stock 
or  interest  owned  by  the  defendant  in  any  company,  and  also 
debts  due  him,  or  property  of  his  held  by  third  persons,  may  be 
attached,  and  the  mode  of  attachment  must  be  as  follows:  1. 
By  giving  the  defendant  in  the  action,  if  found  within  the 
county,  and  also  the  person  accompanying  or  in  possession  of 
the  property,  if  it  be  in  the  hands  of  a  third  person,  notice  of 
attachment;  2.  If  the  property  is  capable  of  manual  delivery, 
the  sheriff  must  take  it  into  his  custody  if  it  can  be  found;  3. 
Stock  in  a  company  is  attached  by  notifying  the  president  or 
other  head  of  the  company,  or  the  secretary,  cashier,  or  other 
managing  agent  thereof,  of  the  fact  that  the  stock  has  been  so 
attached;  4.  Debts  due  the  defendant,  or  property  of  his  held 
by  third  persons  and  which  cannot  be  found,  or  the  title  to 
which  is  doubtful,  are  attached  by  garnishment  thereof."  The 
sheriff  could  take  manual  possession  of  the  books,  but  not  of  . 
the  debts  due  to  Miller  &  Sons.  They  could  only  be  attached 
by  garnishment.  To  make  a  legal  levy,  "the  ofl&cer  should  do 
that  which  will  amount  to  a  change  of  possession,  or  something 
that  will  be  equivalent  to  a  claim  of  dominion,  coupled  with  a 
power  to  exercise  it":  Crawford  v.  Newell,  23  Iowa,  453. 
There  was  no  change  in  the  possession  of,  or  dominion  over 
these  debts — nothing  that  gave  the  sheriff  or  appellant  power 
to  exercise  dominion  over  them,  or  to  prevent  the  debtors  from 
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paying  to  Miller  &  Sons.  The  statute  is  specific  in  providing 
how  attachments  may  be  made  when  the  property  is  not  capable 
of  manual  delivery,  or  cannot  be  found,  and  that  "debts  due  the 
defendant  ....  are  attached  by  garnishment":  See  Osborn  v. 
Cloud,  23  Iowa,  104;  92  Am.  Dec.  413;  Ochiltree  v.  Missouri  etc. 
R.  R.  Co.,  49  Iowa,  150;  2  Freeman  on  Executions,  2d  ed.,  sec. 
262;  Waples  on  Attachment,  169;  Goodbar  v.  Lindsley,  51  Ark. 
380;  14  Am.  St.  Rep.  54.  «"  These  authorities  are  all  to  the 
effect  that  a  levy  upon  books  of  account  is  not  a  levy  upon  the 
debts  charged  therein,  due  by  others  to  the  defendant  in  attach- 
ment or  execution.  It  follows  from  this  conclusion  that  neither 
the  accounts,  nor  the  money  collected  thereon,  were  in  the  cus- 
tody of  the  law,  nor  of  the  district  court  of  Benton  county,  and 
that  the  superior  court  had  jurisdiction  thereof,  and  to  render 
the  judgment  that  it  did. 

Affirmed.  

EXECUTION-PROPERTY  IN  OUSTODIA  LEGIS.— Money  col- 
lected by  an  officer  on  legal  process,  while  It  remains  In  his  hands. 
Is  to  be  regarded  as  In  the  custody  of  law  and  not  the  subject 
of  levy  or  attachment  In  any  form:  Hardy  v.  TUton,  68  Me.  195; 
28  Am.  Rep.  34,  and  note;  extended  note  to  Shinn  v.  Zimmerman, 
55  Am.  Dec.  264,  265.  Property  unlawfully  taken  Is  not  In  the 
custody  of  the  law:  Oilman  v.  Williams,  7  Wii.  329;  76  Am.  Dec. 
219. 
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Crook  v,  Girard  Iron  and  Metal  Co. 

[87  Maryland,  138.] 

CORPORATIONS,  FOREIGN,  JURISDICTION  OVER.— So 
long  as  a  corporation  confines  its  operation  to  ttie  state  in  which 
it  was  created,  it  cannot  be  sued  in  another  state  in  which  it  has 
no  office  and  transacts  no  business,  by  serving  process  on  Its  presi- 
dent or  other  officer  temporarily  within  that  state. 

CORPORATIONS— JURISDICTION.— A  FOREIGN  corpora- 
tion which  has  done  no  business  within  a  state,  except  to  purchase 
some  machinery  at  a  sheriff's  sale,  has  not  engaged  In  business 
therein,  so  as  to  authorize  the  service  of  process  to  be  made  upon 
one  of  its  officers  temporarily  within  the  state. 

Robert  H.  Smith  and  Daniel  L.  Brinton,  for  the  appellant. 

Isidor  Raynor,  and  Richard  H.  Worthington,  for  the  appellee. 

*8»  ROBERTS,  J.  This  is  an  action  of  replevin  brought  bv 
the  appellant  against  the  appellee  to  recover  the  possession  of 
a  lot  of  electrical  machinery.  The  appellant  is  a  citizen  of  the 
state  of  Maryland;  the  appellee  is  a  body  corporate  of  the  state 
of  New  Jersey.  The  appellee,  in  June,  1896,  purchased  at  sher- 
iff's sale  in  Baltimore  City  the  above-mentioned  machinery  and 
paid  cash  for  the  same.  After  the  sale  and  delivery  of  said 
machinery,  the  appellant,  claiming  that  he  had  purchased  the 
same  from  the  appellee  and  was  entitled  to  the  possession  there- 
of, sued  out  the  writ  of  replevin  and  took  possession  of  the 
goods  in  dispute.  The  writ  having  been  sers'ed  upon  Mr.  Gins- 
burg,  the  agent  of  the  appellee,  it  appeared  in  the  court  below 
for  the  sole  purpose  of  filing  a  motion  to  quash  the  writ  of  sum- 
mons and  to  set  aside  the  return  of  the  sheriff,  assigning  reason 

(825) 
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therefor  that  it  was  a  corporation,  not  chartered  by  the  laws  of 
this  state,  and  did  not  hold  and  exercise  franchises  in  this  state 
at  the  time  of  the  service  of  the  writ  issued  in  this  case. 

There  is  but  one  question  arising  on  this  appeal  which  will 
be  necessary  for  us  to  consider  and  determine,  and  that  relates 
solely' to  the  right  of  the  appellant  to  maintain  this  action  under 
the  state  of  case  which  the  record  presents.  In  the  view  which 
we  entertain  of  the  disposition  which  should  be  made  of  the 
motion  to  quash,  it  will  not  be  requisite  to  pass  upon  any  other 
question  in  the  record,  for  the  reason  that  if  no  legal  service  of 
the  writ  of  replevin  has  been  made  upon  the  appellee,  it  will  be 
useless  to  consider  any  other  question  in  the  case.  The  char- 
acter of  the  question  before  us  has  been  sufficiently  indicated  in 
what  we  have  already  *"***  said.  The  decisions  upon  this  ques- 
tion are  by  no  means  uniform;  to  the  contrary,  they  are  some- 
what confused.  But  we  think  the  decided  weight  of  authority 
is  in  favor  of  the  proposition  that  so  long  as  a  corporation  con- 
fines its  operations  to  the  state  in  which  it  was  created,  it  cannot 
be  sued  in  a  state  where  it  has  no  office  or  transacts  no  business 
by  serving  process  on  its  president  or  other  officer,  when  tem- 
porarily present  within  such  state:  Thompson  in  Corporations, 
sec.  7994;  Moulin  v.  Trenton  Mut.  etc.  Ins.  Co.,  24  N.  J.  L. 
222;  Camden  Rolling  Mill  Co.  v.  Swede  Iron  Co.,  32  N.  J.  L. 
15;  United  States  v.  American  Bell  Teleph.  Co.,  29  Fed.  Rep.  17. 

The  provisions  of  the  code  which  relate  to  this  subject  are 
sections  295,  296,  and  297  of  article  23.  For  the  purpose  of 
this  opinion  it  will  only  be  necessary  to  quote  the  language  of 
section  295,  whch  reads  as  follows:  "Any  corporation  not  char- 
tered by  the  laws  of  this  state,  which  shall  transact  business 
therein,  shall  be  deemed  to  hold  and  exercise  franchises  within 
this  state  and  shall  be  liable  to  suit  in  any  of  the  courts  of  this 
state,  on  any  dealings  or  transactions  therein."  It  is  conceded 
that  the  appellee  is  a  foreign  corporation,  having  no  place  of 
business  ^^dthin  this  state,  and  that  it  has,  so  far  as  the  record 
discloses,  had  no  dealings  or  transaetions  in  this  state  other  than 
the  purchase  by  it  of  the  electrical  machinery  hereinbefore  men- 
tioned. Upon  this  state  of  facts  has  the  appellant  a  legal  right 
to  maintain  this  action  by  making  service  of  the  writ  upon  the 
agent  of  the  appellee,  who  was,  at  the  time  of  such  service,  tem- 
porarily within  the  state  of  Maryland?  In  determining  the  lia- 
bility of  a  corporation  to  process  and  action  within  a  state  for- 
eign to  its  creation,  it  is  oftentimes  important  to  ascertain  the 
extent  and  character  of  the  dealings  or  transactions  had  or  done 
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within  such  state.  This  question  was  considered  in  the  case  of 
Clews  Y.  Woodstock  Iron  Co.,  44  Fed.  Rep.  31,  in  which  there 
was,  as  in  this  case,  a  motion  to  set  aside  service  of  the  sum- 
mons and  to  quash  the  writ  for  the  reasons  assigned  in  this  case. 
The  facts  in  that  ^'^^  case  are  briefly  these:  a  foreign  corpora- 
tion which  had  done  no  business  in  New  York  beyond  nego- 
tiating a  mortgage  on  its  property,  and  having  the  bonds  secured 
thereby  put  on  the  list  of  the  New  York  stock  exchange,  waa 
served  with  summons  by  service  of  the  writ  upon  its  president, 
who  was  temporarily  in  the  state  of  New  York  attending  to  other 
business  matters,  including  the  negotiation  of  said  mortgage. 
The  court  held  that  the  corporation  was  not  engaged  in  business 
in  that  state,  and  that  no  jurisdiction  over  it  was  acquired  by 
service  of  summons  on  its  president  while  temporarily  in  that 
state  for  the  purposes  named:  Also  Good  Hope  Co.  v.  Eailway 
etc.  Co.,  22  Fed.  Rep.  635;  Moulin  v.  Trenton  Mut.  eto.  Ins.  Co., 
24  N.  J.  L.  224;  Phillips  v.  Burlington  Library  Co.,  141  Pa.  St. 
462;  23  Am.  St.  Rep.  304;  United  States  Graphite  Co.  v.  Pacific 
Graphite  Co.,  68  Fed.  Rep.  442;  St.  Clair  v.  Cox,  106  U.  S.  350. 

From  a  careful  examination  of  the  case  presented  by  the  rec- 
ord, we  find  nothing  therein  which  we  deem  necessary  to  further 
consider  or  pass  upon.  Concurring  in  the  ruling  of  the  court 
below,  we  afiirm  the  same. 

Ruling  affirmed  with  costs. 

CORPORATIONS— FOREIGN— SUITS  AGAINST-DOING  BUS- 
INESS.—Whether  a  corporation  can  be  sued  In  a  state  of  which 
It  Is  not  a  resident  depends  upon  the  position  In  which  it  has  seen 
fit  to  place  itself  In  reference  to  that  state  In  connection  with  the 
laws  thereof:  Reyer  v.  Odd  Fellows  etc.  Assn.,  157  Mass.  367;  34 
Am.  St.  Rep.  288.  Process  may  be  served  on  a  foreign  corporation 
in  this  state  if  It  Is  doing  business  here,  and  the  action  arises 
out  of  such  business:  Aldrich  v.  Anchor  Coal  Co.,  24  Or.  32;  41 
Am.  St.  Rep.  831;  monographic  note  to  De  La  Montanya  v.  De  La 
Montanya,  53  Am.  St.  Rep.  182.  For  various  acts  held  not  to  be 
the  doing  of  business  within  a  state  by  a  foreign  corporation,  see 
Florsheim  etc.  Dry  Goods  Co.  v.  Lester,  60  Ark.  120;  46  Am.  St. 
Rep.  162,  and  note;  Commercial  Bank  v.  Sherman,  28  Or.  573;  52 
Am.  St.  Rep.  811.  Compare  State  v.  Bristol  Savings  Bank,  108 
Ala.  8;  54  Am.  St  Rep.  141. 
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EbIDBL  v.    PfllLADELPHIA,  WlLMINQTON    AND    BALTI- 
MORE Railroad  Company. 

[87  MABTI.A.N-D,  153.] 

NEGLIGENCE  IN  RUNNING  TRAINS  FASTER  THAN 
•PERMITTED  BY  MUNICIPAL  ORDINANCE.— The  violation  of  a 
imunicipal  ordinance  regulating  the  speed  of  railway  trains  Is  not 
-such  negligence  per  se  as  will  aflford  a  right  of  action.  The  per- 
son Injured  must  have  been  in  a  position  to  entitle  him  to  the 
protection  that  the  ordinance  was  designed  to  afford,  and  he  must 
^how  how  and  under  what  circumstances  the  duty  arose  to  him 
/personally,  and  how  it  was  violated  by  the  negligence  of  the  de- 
fendant, to  his  injury. 

RAILWAYS— UNLAWFUL  SPEED  OF  TRAINS— CONTRIB- 
UTORY NEGLIGENCE.— Though  a  person  trespassing  on  a  rail- 
way track  is  injured  by  a  train  running  within  the  limits  of  a 
municipality  at  a  rate  of  speed  forbidden  by  the  ordinance,  he 
must,  to  entitle  him  to  recover,  prove  that  his  injury  was  caused 
by  the  rate  of  speed  without  any  direct  contributory  negligence 
on  the  part  of  himself.  The  negligence  of  the  railway  company 
In  disregarding  the  ordinance  does  not  excuse,  nor  in  any  way 
Justify,  negligence  on  the  part  of  the  person  Injured. 

NEGLIGENCE,  CONTRIBUTORY,  FACTS  ESTABLISH- 
ING.—One  attempting  to  cross  a  railway  on  a  dark  evening  where 
were  several  tracks  side  by  side,  on  three  of  which  were  rows 
of  cars  standing,  and  who  looked  for,  but  did  not  see,  two  trains 
-approaching  from  opposite  directions,  and  stepping  between  the 
tracks  on  which  they  were  running,  was  injured  by  them,  must 
be  adjudged  guilty  of  contributory  negligence  when  he  must  have 
:heard  or  seen  the  trains  had  he  used  his  senses. 

Albert  Constable,  James  J.  Ai-thur,  and  William  F.  Kurtz, 
for  the  appellant. 

L.  M.  Haines  and  Thomas  H.  Robinson,  for  the  appellee. 

***  FOWLER,  J.  This  is  an  action  to  recover  damages  for 
injuries  to  the  plaintiff  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant  railroad  company  on  the  evening  of 
December  28,  1891,  at  Wilmington,  Delaware.  The  suit  was 
commenced  in  the  circuit  court  of  Cecil  county  on  the  5th  of 
December,  1894.  On  the  14th  of  January  following,  the  dec- 
laration was  filed.  The  case  appears  to  have  been  continued 
ty  consent  from  term  to  term  until  the  25th  of  March,  1897, 
"when  the  plaintiff  filed  a  suggestion  and  affidavit  for  removal, 
■and  the  record  was  thereupon  sent  to  the  circuit  court  for  Kent 
county.  On  the  20th  of  April  following,  the  defendant  filed  a 
suggestion  for  removal,  and  the  record  was  accordingly  sent  to 
the  circuit  court  for  Harford  county  and  was  filed  there  on  the 
26th  of  April,  1897,  and  the  trial  was  commenced  in  that  court 
on  the  8th  of  June  of  the  same  year,  and  on  the  11th  of  the 
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same  monih  the  learned  judge  below  instructed  the  jury  that 
there  was  no  evidence  in  the  case  legally  sufficient  to  entitle  the 
plaintiff  to  recover.  On  the  23d  of  June  judgment  on  the  ver- 
dict was  entered,  and  the  same  day  the  defendant  appealed. 

The  sole  question  involved  in  this  appeal  is  whether  the  jury 
were  properly  instructed  to  find  a  verdict  for  the  defendant. 
We  think  the  learned  judge  below  was  quite  right  in  taking  the 
case  from  the  jury. 

The  general  principles  which  must  govern  the  decision  of  this 
case  are  well  settled  in  this  state,  and  it  is  unnecessary,  there- 
fore, to  look  for  authorities  in  other  states,  however  interesting 
and  instructive  they  may  be.  A  number  of  those  cited  by  the 
appellant,  notably  those  reported  in  89,  107,  and  175  Pennsyl- 
vania State  Reports,  are  cases  which  relate  to  ^^^  the  principles 
which  are  well  settled  in  reference  to  injuries  inflicted  by  a  rail- 
road company  at  public  crossings.  Such  adjudications  have  no 
application  to  the  case  before  us,  for  when  injured  the  plaintiff 
was,  and  is  conceded  to  have  been,  a  trespasser  on  the  track  of 
the  defendant  company,  where  it  had  "the  exclusive  right  ot 
way  for  the  operation  of  its  trains":  Baltimore  etc.  R.  R.  Co. 
V.  State,  69  Md.  555. 

But  inasmuch  as  the  legal  sufficiency  of  the  evidence  is  ques- 
tioned it  will  be  necessary  to  examine  it.  Only  two  witnesses 
testify  in  regard  to  the  facts  of  the  accident,  the  plaintiff  and 
the  witness  Woemer,  who  testified  in  his  behalf.  It  appears 
that  the  injury  complained  of  was  received  at  Wilmington,  in 
Delaware,  while  the  plaintiff  was  in  the  act  of  crossing  the  tracks 
of  the  Philadelphia,  Wilmington,  and  Baltimore  Railroad  Com- 
pany at  the  foot  of  Second  street  in  that  city.  He  was  at  the 
time  of  the  injury  and  had  been  for  some  years  employed  by 
it  as  a  night  laborer  at  itg  roundhouse.  According  to  his  own 
testimony  on  the  28th  of  December,  1891,  he  left  his  home  in 
Wilmington  about  quarter  before  6  o'clock  in  the  evening  for 
his  work,  passed  along  Second  street  in  the  same  way  he  had 
always  done  during  all  the  time  he  had  worked  for  the  com- 
pany, and  when  he  came  near  to  the  end  of  that  street,  which 
terminates  at  the  railway  of  the  defendant,  there  being  no  cross- 
ing there,  he  stopped  and  looked  up  and  down  the  railroad  to 
the  right  and  left,  but  did  not  see  or  hear  anything.  He  then 
walked  toward  the  railroad  and  crossed  the  first  three  sidetracks, 
and  when  he  passed  out  from  behind  some  freight-cars  on  one 
of  the  sidetracks,  he  again  looked  up  and  down  the  railroad, 
but  neither  saw  nor  heard  anything.    He  then  walked  across  the 
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first  main  or  south-bound  track,  and  was  in  the  act  of  stepping 
on  the  north-bound  track  when  he  saw  a  train  approaching  him 
on  that  track  and  going  toward  Philadelphia.  When  he  first 
saw  this  train  it  was  nearly  upon  him,  or,  as  he  says,  about  a 
car's  length  distant  from  him,  and  running  at  a  speed,  according 
***®  to  his  testimony,  of  from  ten  to  twelve  miles  an  hour.  Up- 
on seeing  this  train  he  drew  back  to  let  it  pass,  and  before  he 
could  escape  another  train  running  at  a  speed  of  twenty  miles 
an  hour  appeared  on  the  southbound  track,  and  he  stood  in  the 
space  between  the  two  tracks  trying  to  make  himself  "slim." 
But  he  was  knocked  down  and  seriously  injured — whether  by 
the  north  or  southbound  train  he  does  not  say.  It  appears  that 
both  trains  reached  the  spot  where  he  was  standing  about  the 
same  time.  The  night,  he  says,  was  cold  and  dark.  He  heard 
no  whistles  or  bells  from  either  train.  However,  he  qualifies 
this  by  saying  he  was  too  excited;  and  didn't  know  anything 
that  was  going  on  around  him,  which  under  the  circumstances 
was  but  natural.  It  appears  from  the  testimony  that  quite  a 
number  of  employes  of  the  defendant  were  in  the  habit  of  walk- 
ing across  the  tracks  at  the  foot  of  Second  street  going  to  and 
returning  from  their  work  at  the  defendant's  roundhouse,  but 
this  does  not  alter  the  factthat  the  plaintiff  was  a  trespasser: 
Philadelphia  etc.  R.  R.  Co.  v.  Stebbing,  62  Md.  517;  Baltimore 
etc.  R.  R.  V.  State,  63  Md.  487;  50  Am.  Rep.  233.  It  has  been 
suggested  that  the  plaintiff  was  an  employe  of  the  defendant, 
and  if  so,  he  might  be  subjected  to  the  rule  pertaining  to  the 
rights  of  fellow-servants,  and  for  this  reason,  if  for  no  other, 
he  could  not  recover;  but  this  defense  was  not  relied  on  by  the 
defendant  and  we  will  not,  therefore,  consider  it. 

The  remaining  testimony  relating  to  the  facts  of  the  accident 
is  that  of  Anthon  Woemer,  a  fellow  workman  of  the  plaintiff, 
who,  according  to  his  testimony,  must  have  reached  the  end  of 
Second  street  about  the  time  the  plaintiff  started  to  cross  the 
tracks.  He  was  late  in  getting  to  his  work — the  hour  he  was 
required  to  be  there  being  6  o'clock.  He  also  was  in  the  habit 
of  crossing  at  the  foot  of  Second  street,  and  on  this  occasion  he 
said  he  ran  and  tried  to  get  over  before  the  northbound  train 
came  up,  because  he  had  heard  the  6  o'clock  whistle,  but  there 
was  a  car  there  and  it  was  impossible  for  him  to  cross.  He 
heard  the  whistle  of  the  northbound  train  before  he  got  ^^"^  to 
the  railroad  tracks,  and  about  the  time  he  got  there  he  heard 
the  whistle  of  the  southbound  train.  He  was  fortunately  too 
late,  in  his  opinion,  to  attempt  to  cross  before  the  northbound 
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train  came  up.  On  cross-examination,  he  said  that  as  soon  as 
he  got  to  the  comer  he  heard  the  southbound  train  coming  in, 
and  it  was  coming  very  fast,  in  his  opinion  at  the  rate  of  twelve 
or  fifteen  miles  an  hour.  Some  one  called  his  attention  to  a 
man  who  was  on  the  track  and  in  danger,  whereupon  he  looked 
through  some  cars  standing  on  the  sidetracks,  and  saw,  as  he 
says,  "only  the  man  by  his  legs  and  his  dinner  kettle."  This 
witness  confirms  the  plaintiff's  testimony  that  the  trains  met 
where  the  plaintiff  was  standing — the  one  going  south  running, 
as  he  supposed,  about  twice  as  fast  as  the  one  going  north,  the 
speed  of  the  latter  being  six  or  eight  miles  an  hour.  He  thinks 
the  southbound  train  was  three  hundred  or  three  hundred  and 
fifty  feet  up  the  track  when  it  whistled,  but  he  appears  to  have 
heard  the  train  coming  as  soon  as  he  arrived  at  the  crossing. 
Both  of  these  witnesses  were  examined  and  cross-examined  at 
much  length,  but  we  have  given  enough  of  their  testimony  to 
show  that  notwithstanding  the  defendant  appears  to  have  given 
the  ordinary  signals,  yet  it  was  guilty  of  negligence  in  violating 
the  ordinance  of  the  city  of  Wilmington  by  running,  on  this 
occasion,  one,  if  not  both  of  its  trains,  at  a  speed  greater  than 
was  allowed  by  ordinance  within  the  city  limits. 

It  is  settled  law  that  in  all  such  cases  as  this  the  violation  of 
a  municipal  ordinance  regulating  the  speed  of  trains  within  cer- 
tain limits  is  not  per  se  such  negligence  as  will  afford  a  right  of 
action.  The  person  injured  "must  have  been  in  a  position  to 
entitle  him  to  the  protection  that  the  ordinance  was  designed, 
to  afford,  and  he  must  show  how  and  under  what  circumstances 
the  duty  arose  to  him  personally,  and  how  it  was  violated  by 
the  negligence  of  the  defendant  to  his  injury":  Philadelphia  etc. 
R.  R.  Co.  V.  Stebbing,  62  Md.  517.  It  is  quite  immaterial  to 
the  case  of  the  plaintiff  that  the  defendant  company  was  guilty 
of  violating  the  ordinance  "unless  it  be  *^®  shown  that  the  in- 
jury complained  of  was  occasioned  by  such  unauthorized  speed 
of  the  train,  without  any  direct  contributory  negligence  on  the 
part  of  the  plaintiff  himself."  If  it  appears  that  he  knew, 
or  could  have  known  by  the  exercise  of  his  powers  of  observa- 
tion, either  by  sight  or  hearing,  of  the  near  approach  of  the 
trains  in  time  to  get  out  of  the  way  of  danger,  and  failed  to  do 
so,  he  has  no  right  of  action,  notwithstanding  the  violation  by 
the  defendant  of  the  ordinance.  This  rule  was  applied  by 
Chief  Justice  Alvey  in  the  case  just  cited  in  clear  and  forcible 
language.  And  that  same  eminent  judge  in  the  more  recent 
•vw  >f  Aft  Baltimore  etc.  R.  R.  Co.  v.  State,  69  Md.  554,  in  de- 
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livering  the  opinion  of  this  court,  again  reiterated  and  enforced 
the  rule  applicable  to  trespassers  who  are  injured  on  the  tracks 
of  a  railroad.  In  that  case  it  is  said:  "It  is  true  the  train  was 
running  at  a  much  higher  rate  of  speed  than  that  allowed  by 
the  ordinance  of  the  city,  and  in  this,  it  is  conceded,  there  was 
negligence.  But  this  disregard  of  the  ordinance,  and  conse- 
quent act  of  negligence  on  the  part  of  the  defendant,  did  not 
excuse  or  in  any  way  justify  the  glaring  act  of  negligence  on 
the  part  of  the  deceased.  That  has  been  ruled  in  many  cases 
and  is  now  the  settled  law."  The  conduct  which  we  character- 
ized in  the  case  just  cited  as  a  glaring  act  of  negligence,  con- 
sisted in  walking  in  open  daylight  on  the  track  of  the  railroad, 
facing  an  approaching  train.  But  in  State  v.  Baltimore  etc.  R. 
R.  Co.,  58  Md.  485,  the  opinion  of  the  court  having  also  been 
delivered  by  Chief  Judge  Alvey,  the  facts  were  more  like  the 
present  case.  There  the  time  of  the  accident  was  night,  as 
here,  and  the  persons  injured  were,  as  here  also,  trespassers, 
and,  as  we  have  said,  were  there  assuming  all  the  risks  of  the 
perilous  position  in  which  they  had  voluntarily  placed  them- 
selves, there  being  no  duty  imposed  upon  the  defendant's  em- 
ploye on  the  train  to  keep  a  lookout  for  them.  Under  these 
circumstances,  we  said,  "the  night  being  dark,  they  must  have 
known  that  they  could  not  depend  for  their  safety  upon  being 
seen  by  those  in  charge  of  the  train,  beyond  the  reflection  of  the 
headlight.  **•*  They  knew  perfectly  well  that  their  safety  de- 
,pended  alone  upon  the  use  of  their  senses  and  the  exercise  of  a 
proper  degree  of  caution.  It  is  difficult  to  suppose  they  did  not 
see  the  approaching  train  with  its  glaring  headlight  confronting 
them  in  time  to  enable  them  to  step  from  the  track.  If  the 
deceased  did  see  or  hear  the  approaching  train  in  time  and  failed 
to  get  out  of  the  way,  he  was  certainly  guilty  of  the  grossest  neg- 
ligence, and  if  he  did  not  see  or  hear  the  approaching  train,  it 
must  have  been  because  he  did  not  use  his  senses  for  his  protec- 
tion, and  he  was  therefore  guilty  of  negligence,  and  that  negli- 
gence directly  contributed  to  the  cause  of  his  death," 

Now,  what  are  the  facts  of  this  case?  As  we  have  seen,  the 
plaintiff  on  a  dark  evening  in  December  attempted  to  cross  the 
defendant's  tracks  at  a  place  where  the  moment  he  stepped  upon 
them  he  became,  in  contemplation  of  law,  a  trespasser.  He  says 
there  were  three  rows  of  cars  standing  on  the  sidetracks,  and  he 
went  behind  those  cars,  and  stood  there  and  looked  up  and  down 
to  see  if  he  could  see  a  train,  and,  seeing  nothing,  he  walked 
across  the  two  rails  of  the  southbound  track,  and  just  as  he  put 
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his  foot  on  the  northhound  track  he  saw  the  train  for  Baltimore 
about  a  car's  length  distant  from  him;  he  stepped  back  into  the 
space  between  the  two  tracks,  and  was  then  between  the  two 
trains — both  going  by  him  at  the  same  time.  He  was  then  in  a, 
most  dangerous  position,  but  he  was  there  by  his  own  fault.  It 
is  apparent  from  the  proximity  of  the  trains  to  the  plaintiff  as 
he  put  his  foot  upon  the  rails  of  the  northbound  track,  that  if 
he  had  made  proper  use  of  his  senses  he  must  have  seen  or 
heard  the  trains.  He  says  he  looked  and  did  not  see,  but  it  is 
impossible  for  him  not  to  have  seen  or  heard  one  train  or  the 
other — for  they  were  there,  and  if  he  did  not  see  or  hear  them 
it  is  his  misfortune.  "If  he  did  not  see  or  hear  the  approach- 
ing train,  it  must  have  been  because  he  did  not  use  his  senses": 
State  V.  Baltimore  etc.  K.  R.  Co.,  58  Md.  485.  It  seems  to  us 
the  conduct  of  the  plaintiff  was  reckless.  His  knowledge  of  the 
locality  should  have  persuaded  him,  and  would  ^^^  have,  we 
think,  induced  any  prudent  man  to  have  waited  until  he  could 
by  looking,  or,  if  he  could  not  see,  by  listening,  convince  him- 
self that  no  trains  were  approaching.  If  it  be  conceded  that  it 
be  possible  that  he  did  not  and  could  not  see  the  approaching 
trains,  yet  that  he  did  not  hear  them  is  incredible.  He  must 
have  heard,  but  he  did  not  heed.  The  plaintiff,  like  others  who 
were  in  the  habit  of  crossing  at  the  place,  had  become  so  familiar 
with  its  dangers  that  they  no  longer  had  any  effect  upon  him. 
It  appears  that  one  of  the  witnesses  was  in  the  habit  of  getting 
over  the  cars  which  stood  on  the  sidetracks  and  thus  obstructed 
his  way  across  the  defendant's  road.  Familiarity  with  danger 
has,  in  this  case,  had  its  usual  effect,  and  the  plaintiff  had  the 
misfortune  of  being  added  to  the  long  list  of  those  who  become 
reckless  of  their  own  safety  by  daily  contact  with  perils,  which 
in  others  would  inspire  fear,  caution,  and  prudence. 

In  the  view  we  have  taken  the  remaining  exceptions,  based 
upon  the  refusal  to  admit  the  testimony  of  the  witness  More- 
land,  become  unimportant,  for  our  conclusion  is  based  upon  the 
conceded  fact  that  the  defendant  was  guilty  of  negligence  in 
running  its  train  at  a  greater  speed  than  allowed  by  the  ordi- 
nance, and,  as  we  understand  it,  the  rejected  testimony  was 
offered  to  show  that  there  was  such  a  violation  of  the  ordinance. 

Judgment  affirmed  with  costs. 

RAILROAD  COMPANIES— UNLAWFUL  SPEED— CONTRIB- 
UTORY NEGLIGENCE.- The  jronoral  rule  l8,  that  If  a  breach  of 
statute  Is  relied  upon  by  the  plaintiff  as  a  cause  of  action,  he  must 
show  not  only  that  he  is  one  of  the  class  for  whose  benefit  the 
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«tatute  created  a  duty,  but  also  that  the  breach  of  the  statute  Is 
the  proximate  cause  of  the  Injury;  and  a  similar  rule  Is  applied 
where  the  Injury  is  alleged  to  have  occurred  on  account  of  the 
unlawful  speed  of  the  train:  See  monographic  note  to  Gllson  v. 
Delaware  etc.  Canal  Co.,  3G  Am.  St.  Kep.  817,  818.  See  Spillane 
T.  Missouri  Pac.  Ry.  Co.,  135  Mo.  414;  58  Am.  St  Rep.  580;  iveder- 
man  v.  Pennsylvania  R.  R.  Co.,  165  Pa.  St.  118;  44  Am.  St.  Rep. 
^44,  and  note.  Contributory  negligence  of  plaintiCf,  when  consti- 
tuting the  proximate  cause  of  the  Injury  complained  of,  deprives 
him  of  the  right  to  complain  of  the  railroad  company's  breach 
of  the  statute:  Western  Ry.  Co.  v.  Mutch,  97  Ala.  1U4;  38  Am.  St 
Bep.  179;  Gibson  v.  Leonard,  143  Ul.  182;  36  Am.  St  Rep.  370. 
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SPENDTHRIFT  TRUSTS  IN  FAVOR  OF  THEIR  CREA- 
TORS.—One  cannot  convey  property,  to  be  held  In  trust  to  pay  the 
income  to  himself,  excluding  all  liability  to  be  taken  for  his  debts, 
<?ou  tracts,  or  engagements. 

MARRIED  WOMAN— SPENDTHRIFT  TRUSTS— POWER 
■OF  TO  CREATE  IN  HER  OWN  FAVOR.— Neither  a  married 
woman,  nor  a  woman  In  contemplation  of  marriage,  can  place  her 
property,  which  would  otherwise  be  responsble  for  debts  contracted 
with  reference  to  it,  beyond  the  rtach  of  her  creditors  and  still 
■enjoy  the  use  and  benelit  of  it  or  of  its  income  as  fully  and  com- 
pletely as  she  had  done  before.  Hence,  though  the  Instrument  by 
which  she  created  the  trust  purports  to  authorize  the  trustee  to 
pay  her  the  income  of  the  property  free  of  the  claims  of  her  cred- 
itors, he  will  be  required  to  pay  out  of  such  income  any  indebtedness 
created  by  her  after  her  marriage  and  chargeable  against  her  sep- 
arate estate. 

William  L.  Marbury  and  Carroll  T.  Bond,  for  the  appellant. 

Bernard  Carter,  for  the  appellee. 

i«2  BOYD,  J.  This  is  an  appeal  from  a  decree  of  the  circuit 
court  of  Baltimore  City,  dismissing  the  bill  of  complaint  filed 
by  the  appellant  against  Sarah  G.  Maegill,  Carroll  S.  Macgill, 
her  husband,  and  James  McEvoy,  trustee.  The  bill  alleges  that 
on  the  sixteenth  day  of  September,  1895,  Sarah  G.  Macgill  gave 
.  the  appellant  her  note  for  the  sum  of  two  thousand  dollars, 
.  which  she  borrowed  from  him  with  the  understanding  and  agree- 
ment that  it  should  be  payable  when  demanded  out  of  her  sep- 
arate estate,  whether  held  in  her  own  name  or  by  the  interven- 
tion of  her  trustee,  James  McEvoy,  and  that  it  was  her  intention 
and  purpose  to  bind  and  charge  her  separate  estate  with  the 
payment  thereof.  On  the  tenth  day  of  September,  1894,  which 
was  a  day  or  two  before  Mrs.  Macgill,  who  was  the  widow  of 
George  B.  Graham,  deceased,  was  married  to  Carroll  S.  Macgill, 
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she  executed  a  deed  of  trust  by  which  she  assigned  and  con- 
veyed to  James  McEvoy,  trustee,  all  property  which  she  had 
derived  from  the  estate  of  George  B.  Graham,  and  which  she 
might  receive  from  her  daughter,  Isabella  Brown  Graham,  in 
trust,  "to  collect,  receive,  and  after  making  all  proper  deduc- 
tions for  taxes  and  other  charges  thereon,  to  pay  over  the  net 
rents,  profits,  dividends,  interest,  and  income  of  all  said  prop- 
erty, real,  personal,  and  mixed,  to  her,  the  said  Sarah  G.  Gra- 
ham, during  her  natural  life,  into  her  own  hands  and  not  to 
another,  whether  claiming  by  her  authority  or  otherwise,  for 
her  sole  and  separate  use  and  upon  her  separate  receipts  without 
power  of  anticipation,  and  excluding  all  right  or  interest  in  or 
power  over  the  same  of  any  husband  she  may  have  or  any  liabil- 
ity for  his  debts,  contracts  or  engagements."  It  then  provides 
for  the  disposition  of  the  property  after  her  death. 

It  is  conceded  that  the  debt  was  contracted  by  Mrs.  Macgill 
with  direct  reference  to  her  separate  estate,  and  that  it  was  her 
intention  to  charge  the  same.  The  testimony  on  that  point  is 
ample,  under  the  decision  of  this  court,  to  charge  any  separate 
estate  she  had  with  this  debt,  unless  there  be  other  reasons  for 
its  exemption. 

*®^  It  is  contended,  and  the  learned  judge  below  so  held, 
that  by  reason  of  the  provisions  in  the  deed  of  trust  above 
quoted  she  had  no  power  to  charge  or  pledge  the  property  held 
by  James  McEvoy,  trustee.  That  being  her  only  separate  estate, 
so  far  as  disclosed  by  the  record,  we  are  necessarily  called  upon 
to  determine  the  effect  of  those  provisions.  Cases  involving  the 
right  to  place  restrictions  upon  the  alienation  of  property  have 
been  numerous,  and  have  resulted  in  a  great  diversity  of  opin- 
ions between  the  courts  that  have  passed  upon  the  question.  In 
England,  it  has  been  persistently  and  steadfastly  held  that  ^a 
gift  or  grant  of  a  beneficial  fee  simple  or  life  estate,  whether 
"legal  or  equitable,  carried  with  it  the  right  of  the  donee  or 
grantee,  other  than  a  married  woman,  to  alienate  the  estate  and 
charge  it  with  his  debts,  and  that  all  attempts  to  restrict  these 
incidents  belonging  to  such  estates  by  forbidding  payment  of  the 
income  to  anyone  other  than  the  donee  or  grantee,  or  prohibit- 
ing anticipation,  were  nugatory  and  without  effect,  except  by  way 
of  cesser  or  limitation  over  of  the  estate.  We  will  have  occa- 
sion to  consider  the  exception  in  favor  of  married  women  later 
on.  In  23  American  and  English  Encyclopedia  of  Law,  5,  there 
is  a  very  excellent  note  on  the  subject  of  spendthrift  trusts,  where 
it  can  be  seen  how  widely  the  courts  of  this  country  have  differed 
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on  the  main  question.  But  it  will  serve  no  good  purpose  to 
enter  into  a  discussion  of  those  cases,  as  this  court  held  in  the 
case  of  Smith  v.  Towers,  69  Md.  77,  9  Am.  St.  Eep.  398,  that 
the  founder  of  a  trust  may  lawfully  provide  in  direct  terms  that 
his  property  shall  go  to  his  beneficiary  to  the  exclusion  of  the 
alienees  and  creditors  of  the  latter,  and  accordingly  it  was  deter- 
mined that  the  rents  and  profits  held  by  the  trustee  in  that  case, 
which  the  testator  directed  should  be  paid  into  the  hands  of 
his  son  and  "not  into  the  hands  of  another,  whether  claiming 
by  his  authority  or  otherwise,"  could  not  be  reached  by  his 
creditors  either  at  law  or  in  equity  before  such  rents  and  profits 
were  paid  to  him.  It  was  conceded  that  the  English  cases,  as 
well  as  many  in  this  country,  were  opposed  to  the  views  adopted 
*^*^  by  this  court,  but  it  was  held  that  the  reasons  on  which 
was  founded  the  rule  that  the  right  to  sell  and  dispose  of  prop- 
erty is  a  necessary  incident  to  the  ownership  of  it,  do  not  apply 
to  the  transfer  of  property  in  trust.  It  was  said  that  "the  donor 
or  devisor,  as  the  absolute  owner  of  the  property,  has  the  right 
to  prescribe  the  terms  on  which  his  bounty  shall  be  enjoyed, 

unless  such  terms  be  repugnant  to  the  law The  creditors 

of  the  beneficiary  have  no  right  to  complain  because  the  founder 
of  the  trust  did  not  give  his  bounty  to  them."  By  the  will  be- 
fore the  court  in  the  case  of  Eeid  v.  Safe  Deposit  etc.  Co.,  86 
Md.  464,  the  testator  left  his  property  to  trustees,  who  were  suc- 
ceeded by  the  appellee  in  that  case,  with  directions  that  "they 
should  pay  the  net  proceeds  from  time  to  time  to  his  wife  dur- 
ing her  natural  life,  and  especially  so  that  the  same  shall  not 
be  liable  for  the  debts  or  contracts  of  any  future  husband,  or 
in  any  manner  subject  to  his  control,  or  to  be  taken  in  execution 
or  attachment  or  otherwise,  howsoever,  and  so  that  she  shall 
not  pledge  or  anticipate  said  property  or  said  net  proceeds  of 
income  or  any  part  thereof."  We  held  that  by  virtue  of  those 
provisions  the  net  income  from  the  property  in  the  hands  of 
the  trustee  was  not  liable  for  her  debts,  and  that  the  testator 
had  full  power  to  make  such  provisions  under  the  decision  in 
'  Smith  V.  Towers,  69  Md.  77;  9  Am.  St.  Eep.  398. 

But  whether  one  who  is  the  owner  of  property  can  thus  place 
it  beyond  his  own  control  and  power  of  alienation — especially 
beyond  the  reach  of  his  creditors — ^presents  another  question. 
The  case  of  Warner  v.  Eice,  66  Md.  436,  goes  very  far  toward 
denjdng  such  right.  George  Warner  and  others  conveyed  to  a 
trustee  certain  property  which  had  been  left  them  by  their 
father  by  a  deed  in  which  certain  trusts  were  declared  by  the 
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grantors.  The  property  of  George  Warner  sought  to  be  made 
liable  to  attachment  in  that  case  had  by  the  deed  been  made 
Bubject  to  a  declaration  of  trust  as  follows:  "In  trust  for  the  use 
and  benefit  of  said  George  Warn-er  and  his  immediate  family, 
free  from  ^^'^  liability  for  any  of  his  debts,  contracts  or  engage- 
ments, and  when,  if  so  by  said  trustee  found  requisite,  by  him 
deemed  proper,  to  apply  the  uses,  rents,  income,  and  profits  to 
the  support  and  maintenance  of  said  George  and  his  said  family 
during  his,  said  George's  life,"  et  cetera.  This  court  held  that 
the  exemption  attempted  to  be  conferred  upon  the  use  of  the 
property  by  that  declaration  was  void  and  without  effect,  being 
contrary  to  law,  and  held  the  rents,  from  "Warner's  equitable 
estate  in  the  ground  rents  attached,  liable  for  the  plaintiff's 
debts.  It  was  said  in  that  case  that  a  beneficial  legal  estate  in 
fee  or  for  life  could  not  be  conveyed  or  devised  to  a  person 
with  a  provision  that  it  should  not  be  alienated  or  subject  to 
the  debts  of  the  legal  owner,  and  it  was  also  stated  that,  as  a 
general  principle,  equitable  estates  cannot  be  effectually  created 
with  such  provisos,  except  in  the  case  of  trusts  created  for  the 
protection  and  benefit  of  married  women.  In  Baker  v.  Keiser, 
75  Md.  332,  the  cases  of  Smith  v.  Towers,  69  Md.  77,  9  Am. 
St.  Rep,  398,  and  Warner  v.  Rice,  66  Md.  436,  were  discussed, 
and  it  was  said  that  in  the  latter  case  this  court  "emphatically 
declared  that  it  was  wholly  against  the  policy  of  the  law  to 
allow  property,  whether  legal  or  equitable,  to  be  fettered  by  re- 
Bttraints  upon  alienation;  and,  generally,  the  court  said,  when- 
ever property  is  subject  to  alienation  by  the  owner,  it  is  subject 
to  his  debts."  It  was  stated  in  that  opinion  that  the  majority 
of  the  court  concluded  in  Smith  v.  Towers,  69  Md.  77,  9  Am. 
St.  Rep.  398,  that  there  was  nothing  in  the  decision  of  Warner 
V.  Rice,  66  Md,  436,  "which  should  restrain  the  court  from  say- 
ing that  the  founder  of  the  truert  could  by  sufficiently  clear  lan- 
guage create  a  trust  for  a  beneficiary  without  the  power  of  aliena- 
tion," but  the  opinion  concluded  by  saying  that:  "This  court 
went  as  far  as  it  could  in  Towers'  case  to  effect  the  intention 
of  the  testator  which  was  so  expressly  declared;  but  proper  ad- 
herence to  the  policy  of  the  law  in  the  state  will  not  allow  the  ex- 
tension of  the  doctrine  of  the  Towers  case  beyond  the  limita- 
tions of  that  decision,  nor  to  a  case  not  falling  clearly  within  its 
reasons  and  reasoning." 

But  this  case  of  Warner  v.  Rice,  66  Md.  436,  is  clearly  dis- 
tinguishable *••  from  that  of  Smith  v.  Towers,  69  Md.  77,  9 
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Am.  St.  Rep.  398,  and  of  Reid  v.  Safe  Deposit  etc.  Co.,  86  Md. 
464,  inasmuch  as  in  that  case  there  was  an  attempt  of  the  owner 
of  the  property  to  place  it  beyond  the  reach  of  his  creditors  and 
jet  retain  the  enjoyment  of  it  during  his  life,  whilst  in  the 
other  two  cases  the  testators  were  creating  trusts  in  favor  of 
third  persons.  The  theory  upon  which  courts  have  held  re- 
istraints  upon  alienation,  et  cetera,  valid,  is  that  the  cestui  que 
trust  only  has  what  the  donor  has  given  him — is  the  recipient 
of  his  bounty — and  therefore  if  the  donor  has  not  given  him 
the  right  to  alienate  the  property  or  make  it  subject  to  the  pay- 
ment of  his  debts,  no  one  has  the  right  to  complain.  As  is  well 
said  in  Broadway  Nat.  Bank  v.  Adams,  133  Mass.  170,  43  Am. 
Rep.  504,  "under  our  system,  creditors  may  reach  all  the  prop- 
<erty  of  the  debtor  not  exempted  by  law,  but  they  cannot  enlarge 
Ihe  gift  of  the  founder  of  the  trust  and  take  more  than  he  has 
given."  This  is  well  illustrated  in  the  Missouri  cases.  In  Lam- 
pert  V.  Haydel,  96  Mo.  439,  9  Am.  St.  Rep.  358,  and  in  Par- 
tridge v.  Cavender,  96  Mo.  452,  the  doctrine  has  been  distinctly 
announced  that  by  the  use  of  apt  terms  a  testator  could  forbid 
the  alienation  of  property  in  trust  rnd  could  place  it  beyond 
the  reach  of  the  creditors  of  the  beneficiary;  but  in  Bank  of  Com- 
merce V.  Chambers,  96  Mo,  459,  a  husband  who  lisis  released  his 
•curtesy  in  his  wife's  estate,  accepting  in  lieu  thereof  an  income 
given  him  by  her  will,  was  regarded  as  a  purchaser  of  such  in- 
come and  not  a  mere  recipient  of  his  wife's  bounty,  and  there- 
fore the  income  was  held  to  be  subject  to  the  claim  of  his  cred- 
itors, notwithstanding  the  provisions  in  the  will  to  the  contrary. 
In  referring  to  Lampert  v.  Haydel,  96  Mo.  439,  9  Am.  St.  Rep. 
358,  that  court  said  that  it,  "and  the  class  to  which  it  belongs, 
Tests  in  a  large  part  upon  the  distinct  ground  that  a  creditor  is 
not  defrauded  and  therefore  has  no  cause  of  complaint,  because 
the  owner  of  the  property  in  the  free  exercise  of  his  will  so  dis- 
poses of  it  that  the  object  of  his  bounty,  who  parts  with  nothing 
in  return,  has  a  sufficient  income  provided  for  and  applied  to 
Ills  life  support."  Even  that  class  of  cases  should  be  carefully 
yarded,  and  the  courts  should  *^^  not  be  inclined  to  exempt 
property  from  its  usual  incidents  of  the  right  of  alienation  and 
liability  for  debts  unless  the  language  of  the  donor  be  free  from 
doubt.  But  it  is  going  too  far  and  is  too  violently  assaulting 
the  policy  of  the  law  of  this  state,  as  indicated  above,  to  permit 
a.  person  to  convey  property  owned  by  him  to  a  trustee,  and  still 
retain  full  enjoyment  of  the  income  and  revenues  from  it 
through  the  instrumentality  of  the  trustee,  and  yet  have  the 
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interest  he  retains  for  himself,  worth,  it  may  be,  thousands  or 
tens  of  thousands  of  dollars  per  annum,  so  fettered  by  his  own 
act  that  it  cannot  be  disposed  of  or  be  reached  by  his  creditors. 
It  is  true  that  our  land  records  are  open  to  the  public,  and,  in 
contemplation  of  law,  what  is  properly  recorded  therein  is  pre- 
sumed to  be  known  by  all,  yet  the  fact  remains  that  if  a  person 
has  once  owned  property  and  continues  to  occupy  it  or  use  it 
just  as  he  has  always  done,  it  would  occur  to  but  few  persons,  if 
any,  at  least  in  ordinary  transactions,  that  he  must  inquire,  per- 
haps employ  counsel  to  ascertain,  whether  there  had  been  any 
change  in  the  legal  status  of  such  property.  It  maybe  argued  that 
this  may  happen  in  the  cases  we  have  already  said  are  lawful  in 
this  state,  where  the  bounty  is  bestowed  upon  third  persons,  and  to 
some  extent  that  may  be  true,  but  in  those  cases  persons  dealing 
with  them  may  perhaps  be  expected  to  ascertain  what  the  party 
receives — what  interest  in  the  property  was  given  to  him — ^but 
in  the  case  before  us  he  would  not  only  have  to  find  out  what 
property  he  owned  in  the  beginning,  but  from  time  to  time  exam- 
ine the  records  to  see  whether  the  former  and  still  ostensible 
owner  of  it  continued  to  retain  any  interest  that  was  liable  for 
his  debts.     It  cannot  be  denied  that  property  is  deprived  of 
some  of  its  greatest  value  to  the  community  in  which  it  is  held 
or  located,  when  beyond  the  power  of  alienation  or  reach  of  the 
creditors  of  its  present  owners.     To  hold  that  a  grantor  can  re- 
tain all  the  use  and  enjoyment  of  his  property  for  life  "free  from 
ihe  incidents  oi  property  and  not  subject  to  his  debts,  would  b© 
a  dangerous  and  startling  proposition  to  sanction."     We  ^*^ 
do  not  think  it  can  be  sustained  by  reason  or  authority.    So  far 
as  we  are  aware  the  authorities  are  the  other  way:  Warner  v. 
Rice,  66  Md.  436;  4  Kent's  Commentaries,  311;  Mackason*8  Ap- 
peal, 42  Pa.  St.  330;  82  Am.  Dec.  517;  Ghormley  v.  Smith,  139 
Pa.  St.  584;  23  Am.  St.  Rep.  215;  Mcllvaine  v.  Smith,  42  Mo. 
45;  97  Am,  Dec.  295  (approved  as  to  this  point  in  Lampert  r. 
Haydel,  96  Mo.  439;  9  Am.  St.  Rep.  358);  Pacific  Nat.  Bank  v. 
Windram,  133  Mass.  175;  Jackson  v.  Von  Zeidlitz,  136  Mass. 
342. 

But  conceding  this  to  be  the  law  as  to  those  who  are  sui  juris, 
how  far  does  it  apply  to  married  women  or  to  a  deed  made  by 
one  in  contemplation  of  marriage?  That  is  the  important  and 
most  difficult  question  before  us.  The  doctrine  of  the  separate 
estate  of  a  married  woman  was  purely  a  creature  of  equity  and 
worked  a  radical  change  in  the  principles  of  the  common  law 
applicable  to  the  marital  relation,  as  affecting  the  rights  of  prop* 
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erty  between  husband  and  wife.  In  Buckton  v.  Hay,  L.  R.  11, 
Cb.  Div.  645,  the  master  of  the  rolls  said  that  "it  was  consid- 
ered that  to  give  it  to  her  without  restraint  would  be  practically 
to  give  it  to  her  husband,  and  therefore,  to  prevent  this,  a  con- 
dition was  allowed  to  be  imposed,  restraining  her  from  antici- 
pating her  income,  and  thus  fettering  the  free  alienation,"  and 
in  TuUett  y.  Armstrong,  4  Mylne  &  C.  377,  Lord  Chancellor 
Cottenham  said:  "The  separate  estate  and  the  prohibition  of 
anticipation  are  equally  creatures  of  equity,  and  equally  incon- 
sistent with  the  ordinary  rules  of  property.  The  one  is  only  a 
restriction  and  qualification  of  the  other.  The  two  must  stand 
or  fall  together."  And  again:  "It  being  once  settled  that  a 
wife  might  enjoy  separate  estate  as  a  feme  sole,  the  laws  of 
property  attached  to  this  new  estate,  and  it  was  found,  as  part 
of  such  law,  that  the  power  of  alienation  belonged  to  the  wife, 
and  was  destructive  of  the  security  intended  for  it.  Equity 
again  interfered,  and,  by  another  violation  of  the  laws  of  prop- 
erty, supported  the  validity  of  the  prohibition  against  aliena- 
tion.'* In  other  words,  the  reason  that  the  English  courts  per- 
mitted these  restrictions  on  property  of  a  married  woman,  al- 
though they  **®  had  denied  their  validity  as  against  the  prop- 
erty of  persons  sui  juris,  was  that  her  right  to  hold  property 
free  from  her  husband's  control  was  created  for  her  by  courts 
of  equity  and  the  chancellors  thought  she  was  not  sufficiently 
protected  from  her  husband  without  this  restraint.  It  was  very 
reluctantly  done  and  only  because  it  was  deemed  necessary  for 
the  protection  of  wives  from  their  husbands,  as  a  study  of  the 
English  cases  will  show.  What  we  have  said  above  in  regard  to 
these  restraints  imposed  by  third  persons  will,  of  course,  apply 
to  a  marrieC  woman  when  she  is  the  recipient  of  the  bounty  of 
another,  but  we  cannot  consent  to  the  establishment  of  a  doc- 
trine in  this  state  which  will  enable  a  married  woman,  or  a 
woman  in  contemplation  of  marriage,  to  place  her  property  that 
would  be  otherwise  responsible  for  debts  contracted  with  refer- 
ence to  it  beyond  the  reach  of  her  creditors  and  still  enjoy  the 
use  and  benefit  of  it  as  fully  and  completely  as  she  had  done 
before.  We  do  not  mean  to  intimate  that  she  cannot  so  settle 
her  separate  property  as  to  place  it  beyond  the  control  and 
reach  of  her  husband  and  his  creditors,  but  when  the  rights  of 
her  creditors  are  involved,  and  the  property  in  question  be  of 
the  character  that  would  be  liable  to  such  creditors  but  for  such 
restraints,  she  would  not  be  permitted  to  escape  the  payment 
of  her  just  debta  by  reason  of  her  own  declaration  that  such 
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property  should  not  be  liable  for  her  debts  or  that  the  income 
should  be  paid  to  her  alone  and  not  to  another,  notwithstanding 
it  is  made  a  matter  of  record  before  the  debts  are  contracted. 
There  is  no  necessity  to  establish  such  a  doctrine  for  her  protec- 
tion against  her  husband,  as  under  the  laws  of  this  state  she 
has  ample  protection  against  him  and  his  creditors,  and  we  do 
not  "assume  that  husbands  will  be  constantly  endeavoring  to 
wrest  their  wives*  property  from  them  and  devote  it  to  their 
own  uses":  Cooke  v.  Husbands,  11  Md.  505;  Olivet  v.  Whit- 
worth,  82  Iild.  282.  Separate  estates  were  created  in  equity  be- 
cause married  women  could  hold  no  other.  As  the  husband  at 
common  law  became  the  absolute  ^"^^  owner  of  the  wife's  per- 
sonal property  and  of  the  rents  and  profits  of  her  real  estate, 
during  coverture,  she  was  not  liable  for  debts,  or,  to  speak  more 
accurately,  she  could  not  contract  them.  When,  therefore, 
chancellors  created  an  estate  that  she  could  hold  and  dispose 
of  and  which  was  liable  for  her  debts,  if  contracted  with  refer- 
ence to  it,  by  going  a  step  further  and  permitting  restraints  on. 
alienation  and  anticipation  they  did  not  place  the  property  in. 
a  worse  position,  so  far  as  the  debts  of  married  women  were  con- 
cerned, than  it  was  before  the  equitable  separate  estate  was  cre- 
ated. But,  under  our  laws,  a  married  woman  may  not  only  have 
an  equitable  separate  estate,  but  by  statute  she  may  acquire 
property  by  purchase,  gift,  grant,  devise,  bequest,  descent,  in 
course  of  distribution,  or,  as  amended  in  1892,  in  any  other 
manner,  and,  however  obtained,  it  is  protected  from  the  debts 
of  her  husband.  Such  property  she  holds  for  her  separate  use, 
with  power  of  devising  it  as  fully  as  if  she  were  a  feme  sole,  and 
she  may  convey  it  by  joint  deed  with  her  husband.  It  is  not 
necessary  for  her  to  have  a  trustee  to  secure  her  the  sole  and 
separate  use  of  her  property,  but,  if  she  desires  it,  she  can  ap- 
point one  by  deed,  her  husband  joining  with  her,  or  she  can 
apply  to  a  court  of  equity  and  have  one  appointed.  The  hus- 
band and  wife  may  jointly  charge  her  statutory  separate  prop- 
erty in  the  same  way  that  she  could  charge  her  equitable  sep- 
arate estate,  even  by  a  parol  contrpct,  and  courts  of  equity  have 
the  power  to  enforce  the  one  as  well  as  the  other:  Wingert  v. 
Gordon,  6  Md.  106,  and  cases  there  cited.  She  may  be  sued  at 
law  on  a  note,  bill  of  exchange,  single  bill,  bond,  contract,  or 
agreement,  executed  jointly  with  her  husband.  Property  earned 
by  her  skill,  industry,  or  personal  labor,  as  well  as  the  income 
therefrom,  is  held  by  her  to  her  a^le  and  separate  use,  with 
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power  as  a  feme  sole  to  dispose  of  it,  and  it  is  liable  for  debts 
incurred  by  her  about  such  business.  In  short,  the  tendency 
of  our  legislation  is  to  greatly  enlarge  both  her  powers  and  lia- 
bilities, although  it  carefully  protects  her  property  from  her  *''* 
husband  and  his  creditors,  so  that  now  many  of  the  reasons  for 
decisions  rendered  in  the  past  centurj',  or  the  early  part  of  the 
present  one,  can  no  longer  have  much  force  under  our  changed 
conditions.  This  particular  question  was  not  passed  upon  by 
this  court  when  we  still  had  the  conditions  to  meet  that  origi- 
nally influenced  in  the  English  courts,  and  as  we  are  now  called 
upon  for  the  first  time  to  decide  it,  at  a  time  when  the  policy 
of  the  state  is  so  radically  different  in  its  dealing  with  married 
women  from  what  it  formerly  was,  we  do  not  feel  called  upon  to 
be  governed  by  reasons  no  longer  applicable  and  make  an  ex- 
ception in  favor  of  married  women,  or  those  in  contemplation 
of  marriage,  especially  as  it  might  result  in  creating  a  privileged 
class  which  would  not  reflect  credit  upon  the  law  that  created 
it  nor  the  state  that  fostered  it.  Property  is  too  easily  trans- 
ferred from  husband  to  wife  to  permit  her  to  do  what  he  is  pro- 
hibited from  doing,  because  it  is  contrary  to  the  policy  of  the 
law,  calculated  to  tempt  his  honesty  and  to  impose  upon  and  de- 
ceive those  dealing  with  him.  If  the  wife  is  at  the  mercy  of  and 
under  the  absolute  control  of  the  husband,  as  seemed  to  be  the 
moving  cause  of  the  English  courts  when  they  supported  the 
validity  of  the  prohibition  against  alienation  in  her  favor,  then 
he  can  with  great  facility  make  use  of  her  to  do  what  he  him- 
self cannot  do,  if  we  hold  she  can  place  such  restraints  on  her 
property.  He  would  only  be  required  to  convey  the  property 
to  her  and  let  her  place  such  restraints  on  it  as  he  desired,  to 
make  it  impregnable  against  the  assault  of  creditors,  although 
he  could  not  do  it  himself  as  long  as  the  property  was  his  own, 
because  he  was  sui  juris.  Would  not  the  result  of  such  a  de- 
cision be  that  a  married  man  who  wanted  to  have  such  restraints 
on  his  property  could  convey  it  to  his  wife  and  thus  accomplish 
indirectly,  through  his  wife,  what  he  could  not  do  directly?  ' 

Without  meaning  to  say  that  the  facts  and  reasoning  are  in 
all  respects  applicable,  the  Massachusetts  and  Pennsylvania  cases 
are  more  in  accord  with  our  views  of  the  proper  ^^^  doctrine  to 
establish  as  the  law  of  this  state  on  this  question  than  the 
English  cases  are:  See  Pacific  ISTat.  Bank  v.  Windran,  133  Mass. 
175;  Jackson  v.  Van  Zedlitz.  136  Mass.  342;  Ghormley  v.  Smith, 
139  Pa.  St  684,  23  Am.  §t.  Bep.  215,  in  which  the  courts  of 
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those  states  have  passed  on  the  general  subject,  as  well  as  on  th& 
proposed  ezception  in  favor  of  married  women.  In  the  case  of 
Keid  V,  Safe  Deposit  etc.  Co.,  86  Md.  464,  this  court,  after  re- 
ferring to  Brandon  v.  Robinson,  18  Ves.  434;  Buckton  v.  Hay^ 
L.  K.  11  Ch.  Div.  645,  and  Tullett  v.  Armstrong,  4  Mylne  &  C. 
377,  to  show  the  views  of  the  English  courts,  said:  "It  thus  ap- 
pears that  the  exception  in  cases  of  devises  and  settlements  upon? 
married  women  was  deemed  necessary  only  because  of  the  gen- 
eral rule  that  restraints  upon  alienation  and  anticipation  were- 
always  regarded  as  repugnant  to  the  estate.  But  in  Maryland 
this  is  not  the  general  rule."  And  then  after  quoting  from. 
Smith  V.  Towers,  69  Md.  77,  9  Am.  St.  Rep.  398,  to  show  what 
the  law  is  here,  it  was  said:  "In  this  state,  therefore,  where  the 
law  is  as  just  stated,  it  is  difficult  to  perceive  why  trusts  in  cases? 
of  married  women  do  not  stand  on  the  same  footing  as  other 
trusts  of  the  same  nature."  Although  this  precise  question  wa* 
not  involved  in  this  case,  we  strongly  intimated  that  we  differed 
from  the  English  decisions  which  applied  a  different  rule  iit' 
favor  of  trusts  to  married  women  from  that  applied  to  other 
trusts  of  the  same  nature,  and  we  are  of  opinion  that  the  rulfr 
which  we  have  above  laid  down  for  persons  who  are  sui  juris  isi 
equally  applicable  to  them.  The  income  from  the  property  iik 
the  hands  of  the  trustee  is  therefore  liable  in  equity  to  the  pay- 
ment of  the  debt  due  the  appellant.  We  have  not  thought  it 
necessary  to  advert  to  the  fact  that  the  deed  was  made  when? 
Mrs.  Macgill  was  single,  as  it  seems  to  have  been  practically 
conceded  that  it  was  made  in  contemplation  of  marriage,  or  that 
her  husband  departed  this  life  after  the  debt  was  contracted  an4 
after  this  suit  was  brought. 

The  decree  will  be  reversed  and  the  cause  remanded  in  order 
that  the  lower  court  may  pass  a  decree  requiring  the  *'^*  trustee 
to  pay  out  of  income  now  in  his  hands  or  that  may  hereafter 
come  into  his  hands,  the  amount  due  on  the  note  of  Mrs.  Macgill^ 
together  with  the  costs  in  this  court  and  the  court  below. 

Decree  reversed  and  cause  remanded. 

Page,  J.,  dissents. 


SPENDTHRIFT  TUL'STS-CREATION  IN  ONE'S  OWN  FAVOR. 
A  porson  cannot  settle  his  property  in  tnist  to  pny*tlie  Income  to 
himself  for  life,  with  n  provision  that  It  shall  not  be  allonnted  by 
anticipation,  so  ns  to  prevent  his  creditors  from  renchln^  the  In- 
come: Taylor  v.  Buttrick,  165  Mass.  .'547;  r»2  Am.  St.  Rep.  r><iO.  Where- 
an  unmarried  woman,  not  In  contemplallon  of  ninrrlnpe,  creates 
an  Irrevocable  trust  in  her  own  property,  for  her  own  benefit  for 
life,  without  liability  for  her  debts  or  contracts,  and  with  power 


344     Baltimore  v.  Fairfield  Improvement  Co.     [Maryland, 

to  dispose  of  it  at  death,  the  trust  Is  void  as  to  her  creditors,  and 
they  may  subject  the  Income  of  her  property  to  the  payment  of  their 
claims:  Ghormley  v.  Smith,  139  Pa.  St  584;  23  Am.  St  Rep.  215, 
and  note.  See  monographic  notes  to  Smith  v.  Towers,  9  Am.  St 
Rep.  404-408,  and  Garland  v.  Garland,  24  Am.  St  Rep.  68(>-G97. 
Ck)mpare  Chestnut  Street  Nat  Bank  v.  Fidelity  Ins.  etc.  Co.,  186 
Pa.  St  833;  65  Am.  St  Rep.  860. 


Baltimobb  V.  Fairfield  Impeovbmbnt  Company. 

[87  Maetland,  a52.] 

MUNICIPAL  CORPORATIONS— PESTHOUSES  AND  HOS- 
PITALS.—The  delegration  to  a  municipality  of  the  power  to  erect 
and  maintain  pesthouses  and  hospitals  does  not  deprive  a  private 
citizen  of  the  right  to  complain  of  any  special  injury  sustained  l)y 
him  as  a  consequence  of  the  exercise  of  the  power.  There  is  no 
presumption  of  an  intent  on  the  part  of  the  legislature  to  sanction 
any  act  or  use  of  property  which  will  create  a  nuisance  Injurious 
to  the  property  of  another. 

HOSPITALS  AND  PESTHOUSES.— The  mere  power  to  erect 
and  maintain  hospitals  and  pesthouses  does  not  imply  or  Include 
the  further  power  to  erect  and  maintain  them  in  such  a  way  or  in 
such  a  place  as  will  cause  injury  to  others. 

NUISANCE-PESTHOUSES,  INJUNCTION  AGAINST.-The 
erection  and  maintenance  of  a  pesthouse  in  the  vicinity  of  a  city 
and  adjoining  a  tract  of  land  which  has  been  divided  into  building 
lots,  many  of  which  have  been  sold,  and  upon  several  of  which 
buildings  have  been  erected  for  use  as  residences,  may.  be  enjoined 
When,  however,  the  pesthouse  is  in  a  suitable  place  when  erected 
and  first  used,  persons  who  subsequently  locate  near  It  are  not 
entitled  to  abate  it. 

NUISANCE,  WHAT  IS.— If  a  nuisance  complained  of  will  of 
Itself  produce  such  a  condition  of  things  as,  in  the  judgment  of 
reasonable  men,  is  naturally  productive  of  actual  physical  discom- 
fort to  persons  of  ordinary  sensibilities  and  of  ordinary  tastes  and 
habits,  and  as,  In  view  of  the  circumstances  of  the  case,  is  unrea- 
sonable and  in  derogation  of  the  rights  of  the  complainant,  he  is 
entitled  to  relief  by  injunction. 

MUNICIPAL  CORPORATIONS  — ABANDONMENT  AND 
LOSS  OF  RIGHT  TO  MAINTAIN  A  PESTHOUSE.— If  a  municipal 
corporation  authorized  by  statute  to  erect  and  maintain  hospitals 
and  pesthouses,  after  using  a  tract  of  land  for  many  years  for  that 
purpose,  discontinues  that  use,  burns  its  pesthouse  and  other  build- 
ings, and  obtains  property  elsewhere  and  there  isolates  contagious 
diseases,  and  owners  of  real  property  adjacent  to  the  tract  first 
used  divide  their  property  into  building  lots,  many  of  which  are 
sold  and  occupied  for  residence  purposes,  the  municipality  has  no 
right  to  revive  the  use  of  the  first  tract  as  a  place  at  which  to 
keep  persons  suffering  from  leprosy  and  other  contagious  diseases. 
Especially  will  the  municipality  be  enjoined  from  placing  a  leper 
on  such  tract  without  talcing  such  measures  as  will  Insure  his 
Isolation  and  ^event  the  communication  of  his  malady  to  others. 

Thomas  I.  Elliott,  city  solicitor,  Louis  Putzel,  city  attorney, 
and  Thomas  G.  Hayes,  city  counselor,  for  the  appellant. 

John  P.  Foe,  Enoch  Harlan,  Robert  Moss,  and  J.  Charles  Lin- 
thicum,  for  the  appellee. 
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«*»  McSHERRY,  C.  J.  This  appeal  was  taken  from  a  de- 
cree of  the  circuit  court  of  Baltimore  City.  That  decree  en- 
joined the  mayor  and  city  council  of  Baltimore  from  placing 
and  keeping  on  a  twenty  acre  tract  of  land  owned  by  the  city 
an  unfortunate  woman  afflicted  with  leprosy.  This  land  adjoins 
property  belonging  to  the  Fairfield  Improvement  Company  of 
Baltimore,  and  the  property  of  the  company  is  divided  into 
building  lots.  Many  lots  have  been  sold  and  quite  a  number  of 
houses  have  been  built  in  the  vicinity  of  the  city's  land.  This 
twenty  acre  tract  was  acquired  by  the  city  perhaps  half  a  century 
ago.  It  is  situated  some  three  miles  distant  from  the  city  and 
lies  in  Anne  Arundel  county.  Up  until  the  year  1883  it  was 
occupied  as  a  place  of  quarantine  against  contagious  diseases 
brought  toward  the  city  by  water;  and  there  were  hospitals  upon 
it  that  were  used  for  the  isolation  and  treatment  of  similar 
diseases  originating  or  found  in  the  city  during  the  prevalence 
of  epidemics.  In  or  about  the  year  just  named  the  mayor  and 
city  council  purchased  other  property,  located  near  Hawkins* 
Point,  some  sixteen  miles  distant  from  the  city,  and  there  estab- 
lished a  quarantine  station,  ^^^  which  has  ever  since  been  in 
charge  of  a  resident  physician  selected  by  the  city.  There  have 
been  no  cases  of  contagious  or  infectious  diseases  treated  upon 
this  twenty  acre  lot  or  tract  since  1882  or  1883;  and  it  was  sub- 
sequent to  that  time  that  the  Fairfield  Improvement  Company's 
property  was  developed.  A  great  many  persons — chiefly  em- 
ployes of  fertilizer  and  other  factories — now  reside  in  Fairfield; 
and  doubtless  they  located  there  in  the  belief  that  the  city  had 
permanently  abandoned  the  hospital  and  pesthouses  formerly 
used  in  that  locality. 

The  ground  upon  which  the  relief  by  injunction  was  sought 
is,  the  apprehended  injury  to  the  company's  contiguous  prop- 
erty by  the  placing  of  a  person  suffering  with  such  a  loathsome 
and  horrible  disease  in  close  proximity  thereto. 

The  statute  law  of  the  state  confers  upon  the  mayor  and  city 
council  plenary  power  to  establish,  both  within  and  beyond  the 
city  limits,  hospitals  and  pesthouses  for  the  isolation  and  treat- 
ment of  contagious  and  infectious  diseases:  Code  Public  I^ocal 
Laws,  art.  4,  sees.  37.8,  409.  The  preservation  of  the  public 
health  renders  such  legislation  highly  essential,  and  the  author- 
ity of  the  general  assembly  to  enact  it,  in  the  exercise  of  the 
police  power  of  the  state,  is  beyond  question  or  controversy. 
Within  the  scope  of  the  power  thus  granted  the  whole  authority 
of  the  state  is  included  and  delegated:  Ilarrison  v.  Mayor  etc.,  1 
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Gill,  264;  and,  therefore,  whatever  the  state  may  directly  do  in 
furtherance  of  these  objects,  the  municipality,  clothed  with  a 
delegated  power  from  the  state,  may  also  lawfully  perform, 
though  there  may  be  a  difference  as  to  the  legal  consequences 
resulting  from  an  exercise  of  the  power  by  the  state  directly,  and 
those  flowing  from  an  exertion  of  the  same  power  by  the  munici- 
pality. If  it  be  conceded  that  the  state  may,  in  exercising  a  pub- 
lic power,  create  a  private  nuisance  with  immunity,  the  immu- 
nity grows  out  of  the  public  necessity  and  rests  upon  the  state's 
sovereignty;  but  it  ^*^  cannot — or  at  all  events,  will  not,  in  the 
absence  of  an  explicit  legislative  declaration — ^be  assumed  that 
the  state  would,  if  directly  exercising  the  same  power,  so  exer- 
cise it  as  to  produce  or  cause  an  injury  to  the  rights  of  property 
of  an  individual,  unless,  perhaps,  the  very  doing  of  the  act  di- 
rected to  be  done  will  necessarily  and  unavoidably,  under  any 
condition,  result  in  the  creation  of  what  would  be,  but  for  the 
authorization,  a  private  nuisance.  The  delegation  of  a  power 
to  do  an  act,  whilst  conferring  full  authority  to  perform  the 
act  itself,  does  not,  therefore,  without  more,  essentially  and 
without  exception,  carry  the  right  to  so  do  it  as  to  inflict  loss  or 
injury  upon  an  innocent  individual.  As  thus  understood,  the 
power  of  the  municipality  to  erect  and  maintain  hospitals  and 
pesthouses  may  be  exerted  and  applied  precisely  as  the  same 
power,  if  not  delegated,  could  have  been  availed  of  by  the  state. 
Acts  done  under  such  delegated  authority,  which  without  that 
authority  would  in  themselves  be  public  nuisances,  furnish  no 
ground  for  civil  or  criminal  proceedings  at  the  instance  of  the 
state;  for  the  authority  to  do  the  acts  makes  them,  when  done, 
perfectly  lawful  as  respects  the  public;  and,  being  lawful,  there 
is  no  superior  public  right  which  they  invade  or  violate.  These 
are  what  have  been  sometimes  described  as  "legalized  nuisances" 
(Wood  on  Nuisances,  c.  23),  since  they  are  strictly  necessary  and 
probable  results  of  legislative  authorization.  They  ultimately 
rest  for  their  sanction  upon  the  paramount  power  of  the  legisla- 
ture and  the  importance  of  the  public  benefit  and  convenience 
involved  in  their  continuance  as  affecting  the  greatest  good  to 
the  greatest  number:  Northwestern  Fertilizing  Co.  v.  Hyde 
Park,  97  TJ.  S.  659.  But  however  free  ^rom  interference  by 
the  public  acts  of  this  character  may  be  when  authorized  to  be 
done  by  a  municipality  under  competent  and  sufficient  legis- 
lative grant,  the  right  of  an  individual  to  complain  of  the  special 
injury  sustained  by  him  as  a  consequence  of  their  being  done  is, 
ordinarily,  in  no  way  impaired  or  affected.     The  mere  naked 
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grant  of  power  to  a  municipality  to  do  acts,  which  if  done  with- 
out the  sanction  ^^^  of  that  power  would  be  nuisances,  does  not 
in  all  instances  carry  with  it  a  guaranty  of  immunity  from  claims 
for  private  injuries  that  result  directly  from  the  exercise  of  the 
power.  And  this  is  necessarily  so  in  the  absence  of  an  explicit  or 
implicit  legislative  declaration  to  the  contrary,  because  the  leg- 
islature cannot  be  presumed,  from  a  general  grant  of  authority, 
to  have  intended  to  sanction  or  legalize  any  acts  or  any  use  of 
property  that  will  create  a  private  nuisance  which  will  injuri- 
ously aifect  the  property  of  another.  That  the  state  may,  in  the 
exercise  of  the  police  power,  and  for  the  preservation  of  the 
public  health,  authorize  the  summary  destruction  of  private 
property  contaminated  with  the  germs  of  disease,  is  thoroughly 
and  definitively  settled:  Deems  v.  Mayor  etc.,  80  Md.  174,  175; 
45  Am.  St.  Eep.  339;  Boehm  v.  Mayor  etc.,  61  Md.  259;  Mugler 
V.  Kansas,  123  U.  S.  623.  But  there  is  a  broad  distinction  be- 
tween a  summary  destruction  of  an  offending  thing,  and  a  direct 
injury  to  unoffending  property — that  is,  property  itself  not  lia- 
ble to  destruction  because  not  dangerous  to  the  public  health  or 
safety.  The  immediate  and  imminent  danger  to  life  or  health 
justify,  under  the  police  power,  the  one;  whilst  the  other  is  left 
to  be  redressed  in  the  due  course  of  the  law.  However  broad, 
therefore,  may  be  the  powers  of  a  municipality  to  erect  and 
maintain  hospitals  and  pesthouses  for  the  segregation  and  treat- 
ment of  contagious  and  infectious  diseases,  and  however  neces- 
sary their  exercise  may  be,  they  must,  generally  speaking,  be 
exerted  and  put  into  operation  subject  to  the  no  less  well  defined 
right  of  the  individual  to  possess  and  enjoy  his  unoffending 
property  without  the  molestation  of  a  nuisance.  It  cannot  be 
pretended  that  the  city  authorities  could,  even  under  their  com- 
prehensive powers,  locate  a  pesthouse  in  the  midst  of  a  thickly 
settled  community.  The  right  to  locate  the  pesthouse  does  not 
carry  with  it  or  include  the  right  to  locate  it  in  a  place  where 
other  persons  would  be  exposed  to  the  contagion  and  disease. 
"Powers  given  by  statutes  are  not  to  be  used  to  the  peril  of  the 
lives  or  limbs  of  Ihe  queen's  subjects.  They  ^**^  are  to  be  exer- 
cised reasonably,  and  with  due  care,  so  as  not  by  negligence  to 
cause  dangers  to  others,"  observed  Watson,  B.,  as  quoted  in  2 
Addison  on  Torts,  section  1041.  Where  commissioners  of  sew- 
ers and  boards  of  health  have  obtained  statutory  powers  of  drain- 
age into  rivers,  streams,  and  natural  watercourses,  the  power 
must  be  exercised  so  as  not  to  create  a  nuisance  or  interfere  with 
the  private  rights  of  individuals:  2  Addison  on  Torts,  sec.  1085. 
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The  mere  power  to  erect  and  maintain  hospitals  and  pesthouses 
does  not  imply  or  include  the  further  power  to  erect  and  main- 
tain them  in  such  a  way  or  at  such  a  place  as  will  cause  injury 
to  others.  And  so  in  Brower  v.  Mayor  etc.,  3  Barb.  254,  it  was 
held  that  statutory  authority  given  to  commissioners  of  emigra- 
tion to  lease  or  purchase  docks  where  emigrants  may  be  landed 
will  not  justify  them  in  leasing  for  that  purpose  property  sit- 
uated in  a  thickly  populated  part  of  a  city  where  the  contem- 
plated use  of  the  premises  would  be  a  serious  menace  to  the 
health  of  the  community:  See,  too.  County  Commrs.  v.  Wise,  71 
Md.  52,  53;  West  Orange  v.  Field,  37  N.  J.  Eq.  600;  45  Am. 
Eep.  670;  Danbury  etc.  E.  E.  Co.  v.  Norwalk,  37  Conn.  109; 
Seifert  v.  Brooklyn,  101  N.  Y.  136;  64  Am.  Eep.  664;  Wood  on 
Nuisances,  sec.  764.  Whatever  immunity  a  municipality  may 
have  in  exercising  a  public,  as  contradistinguished  from  a  strictly 
corporate,  power,  it  does  not  result  from  some  collateral  act  or 
from  the  negligent  doing  of  a  permissible  act.  The  infliction  of 
an  injury  upon  another  is  neither  the  natural  nor  the  necessary 
result  of  an  exercise  of  the  power  to  build  an  hospital;  but  if  in- 
jury does  ensue,  it  would  result  from  the  collateral  circum- 
stance that  the  place  selected  was  not  the  appropriate  site,  or 
from  the  negligent  method  of  doing  what  would  otherwise  be  a 
lawful  act. 

Assuming  at  this  point  that  leprosy  is  a  contagious  disease 
which  is  a  menace  to  the  health  of  a  community,  and  assuming 
also  that  the  mayor  and  city  council,  through  its  health  depart- 
ment, were  about  to  utilize  this  twenty  acre  tract  of  land  for  the 
first  time  for  the  erection  of  a  pesthouse  ^^  thereon  for  the  re- 
ception of  this  particular  patient,  there  can,  in  view  of  the  legal 
principles  just  discussed,  and  in  the  light  of  the  facts  to  which 
allusion  has  been  made,  be  no  doubt  as  to  the  right  of  the  Fairfield 
Improvement  Company  to  invoke  the  restraining  aid  of  a  court 
of  equity  to  prevent  the  establishment  of  such  a  nuisance:  Wood 
on  Nuisances,  sec.  796.  But  it  is  insisted  that  the  company 
went  to  the  nuisance,  and  it  is  denied  that  the  nuisance  went 
to  the  company,  and,  therefore,  it  is  contended  that  the  relief 
sought  cannot  be  granted.  Though  there  cannot  be  a  prescrip- 
tive right  to  maintain  a  public  nuisance,  there  may  be  such  a 
right  as  to  a  private  one.  The  authority  given  by  the  legislature 
to  the  city  to  erect  such  a  pesthouse  prevents  it,  when  erected 
and  used,  from  being  a  public  nuisance.  If  it  be  no  nuisance 
at  all  when  erected,  because  of  being  erected  in  a  secluded  local- 
ity, persons  who  afterward  locate  near  it  are  not,  if  injured. 
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deprived  of  redress  merely  because  they  have  voluntarily  chosen 
to  reside  in  close  proximity  to  it,  if  the  right  to  maintain  it  has 
not  ripened  by  prescription  into  an  indefeasible  right.  This 
doctrine  was  settled  in  Susquehanna  Fert.  Co.  v.  Malone,  73  Md. 
280,  281;  25  Am.  St.  Rep.  595;  and  is  fully  supported  by  the 
eases  therein  cited. 

This  brings  us  to  an  examination  of  the  facts  so  that  we  may 
determine  whether  they  fall  within  the  principles  we  have  been 
considering. 

Leprosy  is,  and  has  always  been,  universally  regarded  with 
horror  and  loathing,  and  it  is  conceded  to  be  an  incurable  dis- 
ease. In  past  ages  its  unfortunate  victims,  shunned  and  avoided 
by  their  fellowmen,  viewed  by  all  with  superstitious  dread,  wan- 
dered about  the  open  country  naked  and  starving.  Hospitals 
for  the  relief  of  those  smitten  with  the  terrible  malady  seem  to 
have  been  unknown  in  antiquity.  The  sufferers  were  eventually 
isolated  in  villages  occupied  by  them  exclusively.  With  the  tide 
of  emigration  westward  during  the  decline  of  the  Roman  em- 
pire, leprosy  was  spread  over  Europe,  and  in  the  middle  ages  it 
prevailed  to  an  alarming  extent — its  principal  ravages  dating 
from  the  ***  first  crusades.  The  influence  of  Christianity  tem- 
pered the  rigor  of  the  afflicted,  and  as  early  as  583  the  third 
Council  of  Lyons  directed  the  bishops  of  each  city  to  feed  and 
support  the  lepers  at  the  expense  of  the  church.  In  the  thir- 
teenth and  fourteenth  centuries  hospitals  and  asylums  were  num- 
bered by  hundreds  in  almost  every  country.  But  whether  iso- 
lated in  villages  in  the  east,  or  segregated  in  hospitals  in  the 
west,  the  leper  was  completely  and  forever  an  outcast,  being  con- 
sidered both  legally  and  politically  dead.  The  advance  of  civ- 
ilization, whilst  in  a  measure  ameliorating  his  condition  and 
checking  the  spread  of  the  pestilence,  stripped  the  disease  of 
none  of  the  dread  with  which  it  had  always  been  regarded  by 
the  great  majority  of  mankind.  The  horror  of  ita  contagion  is 
as  deep-seated  to-day  as  it  was  more  than  two  thousand  years 
ago  in  Palestine.  There  are  modem  theories  and  opinions  of 
medical  experts  that  the  contagion  is  remote  and  by  no  means 
dangerous;  but  the  popular  belief  of  its  perils,  founded  on  the 
Biblical  narrative,  on  the  stringent  provisions  of  the  Mosaic  law 
that  show  how  dreadful  were  its  ravages  and  how  great  the  ter- 
ror which  it  excited,  and  an  almost  universal  sentiment,  the  re- 
sult of  a  common  concurrence  of  thought  for  centuries,  cannot 
in  this  day  be  shaken  or  dispelled  by  mere  scientific  asseveration 
or  conjecture.    It  is  not,  in  this  case,  so  much  a  mere  academic 
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inquiry  as  to  whether  the  disease  is  in  fact  highly  or  remotely 
contagious:  but  the  question  is,  whether,  viewed  as  it  is  by  the 
people  generally,  its  introduction  into  a  neighborhood  is  calcu- 
lated to  do  a  serious  injury  to  the  property  of  the  plaintiff  there 
located.  As  to  this  the  record  leaves  no  room  for  doubt.  That 
the  disease  is  contagious  no  one  seems  to  deny.  Its  liability  to 
contaminate  others  is  the  element  that  makes  its  introduction 
into  a  community  a  nuisance,  and  when  it  is  conceded  that  the 
purpose  is  to  place  this  woman,  having  a  fully  developed  and 
far-advanced  attack  of  leprosy,  in  charge  of  a  laborer  and  his 
wile,  who  have  had  no  experience  in  such  a  case,  and  who  have 
several  small  children  ^**®  in  their  family,  the  danger  of  spread- 
ing the  contagion  is  perfectly  obvious.  It  will  not  do  to  say 
that  the  children  are  to  be  separated  from  their  parents.  There 
would  be  great  hazard  of  their  being  brought  in  contact  with  the 
patient.  The  record  abundantly  shows  that  the  Fairfield  Im- 
provement Company's  property  will  be  seriously  lessened  in 
value — that  residents  of  the  vicinity  will  abandon  their  homes 
— if  this  unfortunate  and  afflicted  woman  should  be  placed 
where  the  city  proposes  to  confine  her.  On  this  branch  of  the 
case  we  entertain  no  doubt  that  the  facts  fully  warranted  the 
issuing  of  the  injunction.  *1n  all  such  cases  the  question  is, 
whether  the  nuisance  complained  of  will  or  does  produce  such 
a  condition  of  things  as,  in  the  judgment  of  reasonable  men,  is 
naturally  productive  of  actual  physical  discomfort  to  persons 
of  ordinary  sensibilities,  and  of  ordinary  tastes  and  habits,  and 
as  in  view  of  the  circumstances  of  the  case,  is  unreasonable  and 
in  derogation  of  the  rights  of  the  complainant":  Dittman  v. 
Eepp,  50  Md.  521,  522;  33  Am.  Bep.  325;  Wood  on  Nuisances, 
sec.  66,  and  note  4,  and  cases  therein  cited. 

Inasmuch  as  the  infliction  of  injury  on  any  individual  was  not 
necessarily  contemplated  in  the  grant  of  the  power  referred  to, 
that  is  to  say,  was  not  a  necessary  and  inevitable  consequence  of 
an  exercise  of  the  power  to  maintain  an  hospital,  the  right  to 
maintain  it  at  this  particular  place  in  the  existing  circumstances 
cannot  be  put  on  the  ground  of  explicit  or  implicit  authorization; 
and  it  remains  now  to  inquire  whether  a  prescriptive  right  is 
possessed  by  the  city  to  build  or  to  continue  a  pesthouse  in  the 
vicinity  of  Fairfield.  Had  the  city  never  abandoned  this  locality 
as  a  place  for  the  confinement  find  treatment  of  contagious  dis- 
eases, it  is  very  doubtful  whether  its  right  to  place  this  patient 
there  could  now  be  challenged.  It  is  equally  doubtful  whether 
the  adjoining  property  would  ever  have  been  improved  and  peo- 
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pled  as  it  now  is,  if  the  old  quarantine  station,  hospitals,  and 
pesthouses  had  not  been  long  ago  discontinued.  In  1883,  when 
the  new  quarantine  '^^"^  property  at  Hawkins'  Point  was  pur- 
chased, this  twenty  acre  tract  was  in  point  of  fact  abandoned  by 
the  city  as  a  place  for  the  isolation  of  contagious  diseases.  Later 
on,  and  after  improvements  had  progressed  in  the  vicinity,  the 
hospital  buildings  and  pesthouses  were  burned  by  the  city  health 
officers;  and  still  later,  a  resolution  was  adopted  by  the  city 
council  directing  the  sale  of  the  property  except  that  portion 
which  had  been  used  as  a  burying-ground  for  those  who  died 
during  the  epidemics  years  ago.  When  persons  have  acted  on 
the  belief,  founded  on  such  palpable  evidence  indicating  that 
the  city  had  physically  abandoned  this  property  for  the  isolation 
and  treatment  of  contagious  diseases,  it  is  too  late,  especially 
when  that  physical  abandonment  has  been  followed  by  the  pas- 
sage of  a  resolution  actually  directing  the  property  to  be  sold,  to 
assert  the  right  to  restore  the  place  to  its  former  uses,  if  such  a 
restoration  would  cause  injury  to  those  who  have  in  good  faith 
relied  on  the  conduct  of  the  city  in  actually  discontinuing  the 
use  of  the  property  for  the  purposes  of  quarantine  and  isolation. 
The  conclusion  of  fact  we  draw  from  the  record  is,  that  there 
WHS  an  abandonment  of  this  property  by  the  city  when  it  re- 
moved its  quarantine  officers  and  attendants  to  Hawkins'  Point; 
and  the  city  cannot  now,  to  the  detriment  of  the  appellee,  re- 
sume the  occupation  of  this  place  for  the  detention  of  this  pa- 
tient.    She  must  be  placed  elsewhere. 

The  evidence  shows,  as  we  have  indicated,  that  the  health 
authorities  of  the  city  propose  to  place  this  woman  in  the  charge 
of  a  laborer  and  his  wife.  A  contract  has  been  made  with 
them,  and  under  it  this  laborer  and  his  wife  agree  to  care  for 
the  patient.  They  are  unskilled  people.  They  possess  no  au- 
thority to  restrain  the  woman  from  wandering  away,  and  they 
have  no  legal  right  to  detain  her  against  her  will.  They  are  not 
officers  of  the  city,  nor  clothed  with  any  of  the  powers  of  the 
board  of  health.  They  are  simply  employed  by  the  city  to  care 
for  this  woman  on  the  city's  property,  where  no  health  officer 
or  city  official  is  stationed.  The  mere  fact  that  the  place  of  her 
proposed  ***  detention  belongs  to  the  city  adds  nothing  to  the 
power  of  the  laborer  to  hold  her;  and  most  certainly  these  facts 
do  not  amount  to  the  establishment  of  an  hospital  under  the 
power  which  the  city  possesses.  The  contract  is  on  its  face  un- 
reasonable.   Its  tendency  is  to  cause  a  dissemination  of  the  dis- 
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ease  and  not  to  protect  the  community;  and  for  this,  if  for  no 
other  reason,  the  injunction  ought  to  be  made  perpetual. 

There  was  no  error  committed  in  granting  the  relief  prayed 
and  the  decree  appealed  from  must  be  affirmed. 

MUNICIPAL  CORPORATIONS  —  POWERS  —  CREATION  OP 
PESTHOUSES— LIABILITY  FOR  MAINTENANCE  OF  NUI- 
SANCE.—The  general  rule  of  law  Is,  that  a  municipal  corporation 
has  no  more  right  to  erect  and  maintain  a  nuisance  than  has  a 
private  individual:  Extended  note  to  Fort  Worth  v.  Crawford,  15 
Am.  St.  Rep.  845.  The  legislature  of  a  state  may  confer  upon 
municipal  corporations,  or  other  suitable  public  bodies,  power  to 
take  measures  for  preserving  the  health  and  safety  of  the  inhab- 
itants of  the  city  or  district  over  which  they  have  control  or  juris- 
diction. But  while  the  power  to  establish  pesthouses,  to  enforce 
quarantine  regulations,  and  to  compel  persons  infected  with  con- 
tagious diseases  to  remove  to  pesthouses  or  hospitals,  and  to  isolate 
themselves  from  other  persons,  is  undoubted,  it  must  nevertheless 
be  exercised  in  such  a  manner  as  to  cause  as  little  hardship  to  the 
unfortunate  class  of  persons  upon  whom  It  is  exercised,  as  the  exi- 
gencies of  the  occasion  and  a  proper  regard  for  the  public  welfare 
will  permit:  See  monographic  note  to  Markham  v.  Brown,  92  Am. 
Dec.  77,  78. 

INJUNCTION  AGAINST  NUISANCE~WHEN  GRANTED  — 
A  business  which  is  a  nuisance  per  se,  as  well  as  one  that  is  so 
conducted  as  to  become  an  actual  nuisance,  will  be  enjoined;  but 
a  business  which  merely  threatens  to  become  a  nuisance  wlU  be 
enjoined  only  when  the  court  Is  satisfied  that  the  threatened  nui- 
sance is  Inevitable:  Windfall  Mfg.  Co.  v.  Patterson,  148  Ind.  414; 
62  Am.  St.  Rep.  532,  and  note;  Kaufman  v.  Stein,  138  Ind.  49;  46 
Am.  St  Rep.  36a 
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DAMAGES  FOR  INTERFERING  WITH  ANOTHER'S 
PROPERTY  OR  TENANTS.— One  who  prosecutes  a  proceeding  pur- 
porting to  affect  the  title  to  real  property,  knowing  that  his  title 
Is  Invalid  and  based  upon  fraud,  and  who  Interferes  with  the  ten- 
ants of  the  owner  by  serving  notices  on  them  not  to  pay  rent,  there- 
by causing  them  to  abandon  the  property  and  the  owner  to  lose 
his  rents.  Is  liable  to  an  action  brought  by  the  latter  to  recover 
damages  thus  suffered. 

PRACTICE— MISJOINDER.— A  complaint  containing  two  dis- 
tinct and  Independent  causes  of  action  in  the  same  count,  one  for 
damage  for  interfering  with  the  plaintiff's  property,  and  the  other 
for  damage  to  his  reputation,  is  bad  for  misjoinder. 

LIBEL.— For  words  spoken  or  written  In  the  course  of  a  judi- 
cial proceeding  or  in  giving  evidence  therein  no  action  will  He. 
Hence  the  owner  of  real  property  cannot  maintain  an  action  for  the 
disgrace  and  disrepute  Into  which  he  is  brought  on  account  of  the 
advertising  for  sale  of  such  property  under  an  unfounded  claim. 

H.  P.  and  R.  E.  Jordan,  for  the  appellant. 

"Richard  B.  Tippett.  James  E.  Tippett,  and  W.  Sherman  Ban- 
Bemer,  for  the  appellee. 
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3''*  BRISCOE,  J.  This  is  an  appeal  from  a  judgment  for 
the  defendant  upon  a  demurrer  to  the  plaintiff's  declaration. 
The  cause  of  action  set  forth  is  of  an  unusual  character,  and  we 
will  state  it  in  the  language  of  the  declaration  itself,  wliich  is  as 
follows:  "And  the  said  Martha  E.  Gore,  by  her  husband  and  next 
friend,  Lewis  D.  Gore,  of  Baltimore  City,  in  the  state  of  Mary- 
land, sues  Levi  Z.  Condon,  of  the  city  and  state  aforesaid:  For 
that  on  or  about  the  eleventh  day  of  May,  1889,  the  said  defend- 
ant fraudulently  obtained  from  one  Daniel  Frazier  a  fraudulent 
and  void  mortgage  for  the  sum  of  six  hundred  dollars,  upon  the 
property  of  the  plaintiff,  situate  in  the  city  of  Baltimore,  on 
North  Gilmor  street,  near  Presstman  street,  which  said  fraudu- 
lent and  void  mortgage  contained  a  consent  clause  for  an  ex 
parte  decree,  the  said  Condon  well  knowing  at  the  time  of  ob- 
taining said  fraudulent  mortgage  that  the  property  upon  which 
it  was  obtained,  and  which  was  described  therein,  was  the  prop- 
erty of  the  said  Martha  E.  Gore,  and  not  the  property  of  the 
said  Daniel  Frazier,  the  mortgagor  therein,  and  that  said  mort- 
gage was  fraudulent  and  null  and  void  as  to  the  said  plaintiff 
and  her  said  property  therein  described. 

"Yet,  notwithstanding  the  said  defendant  knew  that  the  said 
mortgage  was  fraudulently  obtained,  and  was  fraudulent  and 
void  as  to  the  said  plaintiff,  the  said  Martha  E.  Gore,  and  her 
said  property  therein  described,  yet,  nevertheless,  to  further 
carry  out  his  fraudulent  design,  the  said  defendant  did,  on  or 

about  the  —  day  of  ,  1894,  file  his   petition    and  said 

fraudulent  mortgage  in  the  circuit  court  of  Baltimore  City,  al- 
leging said  mortgage  to  be  in  ^''^  default,  and  under  the  said 
consent  clause  therein  obtained  an  ex  parte  decree  from  said 
circuit  court  for  the  sale  of  the  plaintiff's  property,  Charles  W. 
Nash,  Esq.,  of  the  Baltimore  city  bar,  being  appointed  trustee 
by  said  decree  to  make  said  sale,  and  on  or  about  the  13th  of 
June  the  said  defendant  actually  caused  said  trustee  to  advertise 
said  property  for  sale,  and  he,  the  said  defendant,  notified  the 
said  plaintiff's  tenants  in  the  property  to  pay  no  more  rents  t^ 
the  plaintiff;  that  in  order  to  save  her  said  property  from  sale 
as  aforesaid,  under  said  fraudulent  mortgage  and  decree  so  fraud- 
ulently obtained  as  aforesaid,  plaintiff  was  compelled  t)o  file  her 
bill  of  complaint  in  said  circuit  court  aforesaid  (which  she  did  on 
or  about  the  twentieth  day  of  June,  1894), setting  forth  the  fraud- 
ulent character  of  said  mortgage,  and  praying  for  an  injunction 
to  restrain  said  sale  aforesaid,  and  that  said  mortgage  be  decreed 
▲M.  8r.  Kv.,  Vou  LJCViL-as 
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to  be  fraudulent  and  null  and  void  as  to  her  and  her  property 
-therein  described;  the  said  writ  of  injunction  did  issue  and  was 
«erved  upon  the  defendant,  Condon,  and  the  said  trustee,  and 
Temained  in  force  until  on  or  about  the  third  day  of  June,  1895, 
during  all  which  time  the  said  plaintiff  received  no  rent  or  profits 
■from  her  said  property  on  account  of  the  said  defendant  noti- 
fying the  tenant  in  said  property  to  pay  her  no  rents;  and  dur- 
ing all  which  time  the  taxes,  water  rents,  and  ground  rents  were 
Accumulating,  when,  after  hearing  said  cause,  said  circuit  court 
dismissed  the  plaintiff's  bill  of  complaint  with  costs  to  the  de- 
fendant, from  which  said  last  decree  the  said  plaintiff,  on  or 
tibout  the  fifth  day  of  June,  1895,  took  her  appeal  to  the  court 
of  appeals  of  Maryland,  the  said  defendant,  Condon,  having  full 
knowledge  of  said  appeal.  That  notwithstanding  the  said  de- 
fendant, Condon,  had  actual  knowledge  of  the  fraudulent  char- 
acter of  said  mortgage,  and  that  the  property  therein  described 
was  the  property  of  the  said  plaintiff,  Martha  E,  Gore,  and  that 
there  was  an  appeal  pending  in  said  court  of  appeals  from  said 
decree  dismissing  her  bill  of  complaint,  yet,  pending  said  appeal, 
he  seized  and  sold  said  property  under  said  ex  parte  decree;  ^'^^ 
whereupon  all  her  tenants  moved  out  without  paying  her  any 
rent,  and  leaving  said  ground  rents,  taxes,  water  rents,  and  other 
expenses  unpaid.  That  after  arguing  said  appeal  in  the  court 
of  appeals,  the  said  court  reversed  the  decree  of  said  circuit  court 
of  Baltimore  city,  and  decided  the  said  mortgage  from  said 
Frazier  to  said  Condon  to  be  fraudulent  and  void  as  to  the  said 
plaintiff,  the  said  Martha  E.  Gore,  and  her  said  property,  and 
lemanded  said  cause  to  said  circuit  court,  the  said  defendant, 
lievi  Z.  Condon,  to  pay  all  costs  above  and  below;  all  which 
more  fully  appears  from  the  opinion  of  said  court  of  appeals,  re- 
corded among  the  cases  of  said  court  designated  to  be  not 
reported,  liber  — ,  folio  — ,  October  term,  1895;  a  copy  of  which 
opinion,  taken  from  the  "Daily  Record,"  of  November  25,  1895, 
is  hereto  attached  as  part  thereof. 

"And  said  circuit  court  of  Baltimore  city,  in  pursuance  of  said 
©pinion  and  decree  of  said  court  of  appeals,  passed  a  decree  set- 
ting aside  said  sale  made  pending  said  appeal  aforesaid,  making 
iaid  injunction  perpetual  and  declaring  said  mortgage  null  and 
fraudulent  as  to  the  said  plaintiff,  Martha  E.  Gore,  and  her  prop- 
erty. That  at  the  time  of  advertising  the  said  property,  and 
ef  the  defendant,  Condon,  notifying  her  tenants  to  pay  her  no 
more  rent,  the  plaintiff  had  upK)n  the  premises  three  good, 
prompt  paying  tenants  who  had  occupied  the  premises  for  some 
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time  previous  to  said  advertising  and  notice  aforesaid,  to  wit, 
a  tenant  in  the  dwelling-house  paying  twenty  dollars  per  month, 
a  tenant  in  the  two  rooms  over  the  stable  paying  five  dollars 
per  month,  and  a  tenant  on  the  ground  floor  of  the  stable  pay- 
ing two  dollars  and  fifty  cents  per  month  rent,  all  of  whom,  up- 
on the  sale  of  said  property,  moved  out,  paying  the  plaintiff 
no  rent  and  leaving  the  property  in  the  hands  of  the  defendant 
vacant  (unless  tenants  he  may  have  put  in),  the  said  defendant 
not  even  paying  the  taxes,  ground  rents,  and  other  expenses  dur- 
ing all  the  time  he  was  in  possession  thereof. 

"And  the  plaintiff  claims  she  had  been  damaged  by  the  un- 
lawful trespass  upon  her  property  and  advertising  the  ^"^^  same 
for  sale,  and  sale  thereof,  and  for  the  disgrace  and  disrepute  into 
which  she  was  brought  on  account  of  said  advertising  and  sale, 
for  the  loss  of  her  rents  and  profits  from  the  time  the  defendant 
notified  her  said  tenants  to  pay  her  no  more  rents,  and  for  her 
large  expenditure  of  money  in  securing  possession  of  her  said 
property,  in  paying  witness  per  diem  and  mileage,  besides  her 
own  loss  of  time  and  expense,  and  for  the  depreciation  in  the 
value  of  her  property  from  neglect  and  nonoccupancy  while  in 
the  hands  of  the  defendant,  and  other  damages  to  the  said  plain- 
tiff and  her  property  from  and  by  the  unlawful  acts  and  doings 
of  the  said  defendant  in  this  behalf." 

It  will  be  seen  that  this  is  not  an  action  for  the  malicious 
prosecution  of  a  civil  suit  without  probable  cause.  Such  an  ac- 
tion is  generally  maintainable,  as  was  held  by  this  court  in  Mc- 
Namee  v.  Minke,  49  Md.  133,  where  there  has  been  an  alleged 
malicious  arrest  of  the  person  or  a  groundless  and  malicious 
seizure  of  property  or  the  false  and  malicious  placing  of  the 
plaintiff  in  bankruptcy,  or  the  like.  But  such  suits  are  not, 
however,  encouraged,  says  this  court  in  Clements  v.  Odorless 
Excavating  Apparatus  Co.,  67  Md.  463,  1  Am,  St.  Rep.  409,  be- 
cause the  law  recognizes  the  right  of  everyone  to  sue  for  that 
which  he  honestly  believes  to  be  his  own,  and  the  payment  of 
costs  incident  to  the  failure  to  maintain  the  suit  is  ordinarily 
considered  a  sufficient  penalty.  In  an  action  for  malicious 
prosecution  or  the  abuse  of  process,  the  plaintiff  must  allege 
and  prove  that  the  suit  was  instituted  maliciously  and  without 
probable  cause.  The  declaration  before  us  does  not  aver  malice 
or  the  want  of  probable  cause,  and  doee  not  count  upon  the 
malicious  prosecution  of  a  civil  suit.  No  suit  was  in  fact  insti- 
tuted against  the  plaintiff.    It  alleges  «  vrongful  interference 
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by  defendant  with  the  property  of  the  plaintifl^  and  is  aii  action 
on  tlie  case  for  consequential  damages. 

The  allegations  of  the  declaration,  which  are  admitted  by  the 
demurrer,  show  that  the  defendant  caused  plaintifE's  tenants  to 
refuse  to  pay  to  her  their  rents  and  caused  other  ^"^  injuries 
to  plaintiff,  and  that  thedefendant  did  intermeddle  with  property 
of  which  plaintiff  was  in  possession  with  the  right  to  possess, 
and  which  defendant  knew  to  belong  to  the  plaintiff.  The  ques- 
tion then  is,  whether  the  conduct  of  the  defendant^  under  the  cir- 
cumstances stated  in  Uiis  case,  constituted  such  a  wrongful  act 
as  will  give  rise  to  an  action  of  damages.  It  would  certainly  seem 
just  that  if  a  map  knows  that  certain  property  is  not  his,  but  an- 
other's, and  that  he  acquired  an  apparent  title  to  the  same  by 
fraud,  and  that  the  title  is  void,  then  his  intermeddling  with 
such  property,  to  the  damage  of  the  real  owner,  is  an  unlawful 
act,  for  which  a  remedy  should  be  afforded.  To  deny  a  remedy 
to  the  aggrieved  party  in  such  cases  would  be 'a  reproach  to  the 
law.  The  mere  fact  that  the  interference  with  another's  prop- 
erty was  done  under  a  claim  of  right  and  title  is  no  defense, 
especially  when,  as  in  the  present  case,  he  knows  that  his  title  is 
fraudulent  and  void.  An  action  has  been  held  to  lie  in  many 
cases  of  such  interference  when  the  parties  have  acted  in  good 
faith  and  under  an  honest  mistake.  In  Levi  v.  Booth,  58  Md. 
318,  42  Am.  Rep.  332,  this  court  regarded  it  "as  clear  law  that 
a  person  is  guilty  of  a  conversion  who  intermeddles  with  the 
property  of  another  and  disposes  of  it,  and  it  is  no  answer  that 
he  acted  under  authority  from  some  other  person  who  had  him- 
self n.0  authority  to  dispose  of  it."  No  good  reason  can  be  given 
why  the  same  principle  is  not  applicable  to  such  acts  of  inter- 
ference with  a  party's  ownership  of  land  as  are  described  in  the 
present  case. 

The  right  to  maintain  the  action  can  also  be  sustained,  upon 
the  doctrine  that  a  man  who  induces  one  of  two  parties  to  a  con- 
tract to  break  it,  intending  thereby  to  injure  the  other  or  to 
obtain  a  benefit  for  himself,  does  the  other  an  actionable  wrong: 
Lucke  v.  Clothing  Cutters  etc.  Assn.,  77  Md.  398;  39  Am.  St. 
Eep.  421;  Angle  v.  Chicago  etc.  Ey.  Co.,  151  U.  S.  14;  Lumley 
v.  Gye,  2  El.  &  B.  216;  Bowen  v.  Hall,  L.  E.  6  Q.  B.  Div.  333; 
Walker  v.  Cronin,  107  Mass.  555. 

But  it  is  manifest  that  the  declaration  in  this  case  is  bad  for 
misjoinder.  It  states  two  distinct  and  independent  causes  ^'^'' 
of  action  in  one  count,  one  for  damage  for  the  interference  with 
plaintiff's  property  right  and  the  other  for  damage  to  reputa- 
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tion:  Northern  Cent.  Ry.  Co.  v.  Mills,  61  Md.  358;  Cheetham 
V.  Tillotson,  5  Johns.  430;  Stirling  v.  Garritee,  18  Md.  474;  Bal- 
timore etc.  R.  R.  Co.  V.  Ritchie,  31  Md.  198. 

As  we  have  seen,  the  first  is  a  good  cause  of  action,  but  the 
second,  which  seeks  to  recover  for  "the  disgrace  and  disrepute 
into  which  plaintiff  was  brought  on  account  of  the  advertising 
and  sale,"  et  cetera,  is  clearly  demurrable.  It  is  well  settled  that 
no  action  will  lie  for  words  spoken  or  written  in  the  course  of 
giving  evidence  or  for  words  spoken  or  written  in  the  course  of 
any  judicial  proceeding:  Bartlett  v.  Christhilf,  69  Md.  225. 

We  are,  therefore,  of  opinion  that  the  demurrer  to  the  decla- 
ration was  properly  sustained,  and  the  judgment  will  be  af- 
firmed, but  inasmuch  as  the  declaration  contains  a  good  cause 
of  action,  the  cause  will  be  remanded,  with  leave  to  the  plain- 
tiff to  amend,  the  costs  to  abide  the  result  of  this  suit. 


PLEADING  — JOINDER  OF  CAUSES  OF  ACTION.— Where  a 
complaint  in  tort  contains  two  or  more  distinct  causes  of  action 
In  one  count,  It  is  duplicity  under  the  code.  The  remedy  Is  by 
motion  to  strike  out,  and  not  by  demurrer:  Rogers  v.  Smim,  17 
lud.  323;  79  Am.  Dec.  483,  and  note.  See  Mooney  v.  Kennett,  19 
Mo.  551;  61  Am.  Dec.  576;  Jones  v.  Steamship  Cortes,  17  Cal.  487; 
70  Am.  Dec.  142;  Times  Publishing  Co.  v.  Everett,  9  Wash.  518;  43 
Am.  St.  Rep.  865. 

LIBEIv— WORDS  USED  IN  JUDICIAL  PROCEEDING.— Pro- 
ceedings In  courts  of  justice,  legislative  proceedings,  and  petitions 
and  memorials  to  legislatures  are  absolutely  privileged,  and  can- 
not be  made  the  basis  of  an  action  for  libel:  Rnnge  v.  Franklin, 
72  Tex.  585;  13  Am.  St.  Rep.  833,  and  note.  The  parties  to  an 
action  are  privileged  from  suit  for  accusations  made  In  their  plead- 
ings, because  the  latter  are  addressed  to  courts  where  the  facts 
can  be  fairly  tried,  and  to  no  other  readers:  Park  v.  Detroit  Free 
Press  Co.,  72  Mich.  560;  16  Am.  St.  Rep.  544. 
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NAME  OF  ANOTHER.  ASSIGNABILITY  OP  THE  RIGHT 
TO  USB.— A  partner  who,  on  the  dissolution  of  a  partnership,  has 
acquired  from  the  retiring  partner  the  right  to  continue  business 
in  the  name  of  the  old  firm,  Included  In  which  was  the  name  of 
the  retiring  partner,  cannot  assign  that  right  to  a  corporation  formed 
to  continue  the  same  business. 

INJUNCTION  WILL  ISSUE  AGAINST  THE  UNAUTHOR- 
IZED USB  OF  ANOTHER'S  NAME  In  the  conduct  of  a  business, 
though  he  Is  not  alleged  to  have  been  damaged  by  such  use. 

CONTRACT  NOT  TO  ENGAGE  IN  BUSINESSS.  CON 
STRUCTION  OF.— A  contract  that  R.  will  not  engage  In  a  specified 
business  so  long  as  B.  continues  therein  terminates  when  B.  forms 
a  corporation  and  transfers  the  business  to  it.  Thereafter  he  Is 
not  conducting  the  business,  and  hence  B.  may  enter  into  a  like 
business  on  his  own  account. 


k 
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William  A.  Fiaher  and  Frank  Gosnell,  for  the  appellant. 

Edgar  A.  Qans,  Vernon  Cook,  B.  H.  Haman,  and  Sappington 
k  Rivers,  for  the  appellees. 

***»  BRISCOE,  J.  This  was  a  bill  in  equity,  filed  on  the 
22d  of  April,  1897,  in  the  circuit  court  of  Baltimore  City,  by 
the  plaintiff,  Arthur  D.  Rivers,  for  an  injunction  to  enjoin  the 
defendant,  the  Bagby  and  Rivers  Company,  of  Baltimore  City 
(a  corporation),  from  using  the  name  "Riversi"  as  a  part  of  its 
corporate  title.  Subsequently,  on  the  13th  of  August,  1897,  a 
cross-bill  was  filed  by  the  defendant  corporation  against  the 
plaintiff.  Rivers,  and  the  Rivers  Furniture  Company,  to  restrain 
Rivers  from  conducting  the  furniture  business  in  the  city  of 
Baltimore,  either  in  his  own  name  or  in  the  name  of  the  Rivers 
Furniture  Company,  and,  further,  to  enjoin  the  Rivers  Furni- 
ture Company  from  using  the  name  of  Rivers,  as  a  part  of  its 
title,  in  the  conduct  of  the  furniture  manufacturing  business. 

The  facts  of  the  case  are  substantially  as  follows:  The  plain- 
tiff. Rivers,  and  Charles  T.  Bagby  had  been  for  many  years  en- 
gaged in  the  manufacture  and  sale  of  furniture  in  Baltimore 
City,  under  the  firm  name  and  style  of  Bagby  &  Rivers.  On 
the  1st  of  January,  ]894,  the  copartnership  existing  between 
the  members  of  this  firm  was  dissolved  by  mutual  agreement. 
The  articles  of  dissolution  were  evidenced  by  a  written  agree- 
ment and  a  memorandum  of  sale.  By  the  express  terms  of  the 
agreement,  it  is  provided  that  Bagby  shall  have  and  own  in  his 
own  right,  free  and  clear  of  any  interest  or  claim  of  Rivers,  all 
the  stock,  furniture,  et  cetera,  in  the  factory  and  warehouse 
owned  by  the  firm;  and,  in  addition  thereto,  the  goodwill  of 
the  firm  and  all  business  rights  thereto  belonging.  And  it 
further  provides  that  "the  said  Rivers  hereby  agrees  and  cove- 
nants that  he  will  permit  the  said  Bagby  to  continue  the  use 
of  his  name,  in  the  style  of  said  firm;  provided,  however,  it  be  so 
used,  after  such  necessary  legal  notice  to  be  given  by  the  said 
Bagby,  as  not  to  make  the  said  Rivers  liable  for  or  chargeable 
with  any  of  the  debts  or  contracts  of  said  business  as  hereafter 

to  be  conducted  by  said  Bagby And  the    said    Rivera 

agrees  and  covenants  that  he  will  not  engage  in  the  manufacture 
***  of  furniture  in  the  city  of  Baltimore,  so  long  as  the  said 
Bagby  shall  continue  said  business."  And  in  the  memoran- 
dum of  sale,  which  was  executed  by  Rivers  on  the  same  day  of 
the  agreement  of  dissolution,  it  is  further  provided  that  in  ad- 
dition to  the  assignment  of  the  stock  of  goods,  et  cetera,  "the 
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good  will  of  the  firm  and  all  business  rights  thereto  belonging 
or  anywise  appertaining  shall  be  sold  to  Charles  T.  Bagby.  It 
being  the  intention  of  said  Rivers  to  sell  to  Bagby  his  entire 
interest  in  the  business  as  now  conducted  by  said  firm."  It 
further  appears  that  Bagby  continued  to  carry  on  the  furniture 
business  under  the  firm  name  of  Bagby  &  Rivers,  until  March  16, 
1897, when  he  and  others  formed  a  corporation  under  the  general 
laws  of  this  state,  called  "The  Bagby  and  Rivers  Company  of 
Baltimore."  He  then  assigned  and  transferred  the  business  of 
Bagby  &  Rivers  to  this  new  company,  and  continued  to  carry 
on  the  furniture  business  under  the  name  and  style  of  the  Bagby 
and  Rivers  Company. 

On  July  7,  1897,  the  plaintiff,  Arthur  D.  Rivers,  formed  a 
corporation  called  the  Rivers  Furniture  Company  of  Baltimore 
City,  and  has  been  since  that  date  conducting  the  furniture  bus- 
iness. And  from  a  decree  enjoining  the  defendant,  Bagby  and 
Rivers  Company,  from  using  the  name  Rivers  and  dismissing  the 
appellant's  cross-bill,  this  appeal  has  been  taken. 

There  can  be  no  question,  it  seems  to  us,  that  under  a  proper 
construction  of  the  articles  of  dissolution  between  the  parties 
and  the  memoranda  of  sale,  signed  in  execution  of  this  agree- 
ment, that  the  right  to  use  the  name  Bagby  &  Rivers  was  con- 
ferred upon  Bagby  so  long  as  he  continued  the  business  in  the 
style  of  the  old  firm.  This  was  clearly  the  intention  of  the 
parties,  as  will  appear  from  the  language  of  the  agreement  itself, 
which  is,  "and  the  said  Rivers  hereby  agrees  and  covenants  that 
he  will  permit  the  said  Bagby  to  continue  the  use  of  his  name 
in  the  style  of  said  firm;  provided,  however,  it  be  so  used,  after 
such  necessary  legal  notice  to  be  given  by  said  Bagby,  as  not  to 
make  the  said  "***  Rivers  liable  for  or  chargeable  with  any  of 
the  debts  or  contracts  of  said  business,  as  hereafter  to  be  con- 
ducted by  said  Bagby." 

But  the  appellants  contend  they  not  only  had  a  right  to  the 
use  of  the  name  Bagby  &  Rivers  so  long  as  the  old  firm  existed, 
but  they  had  the  right  to  legally  assign  the  name  Rivers  to  the 
corporation  Bagby  and  Rivers  Company.  This  brings  us  to  the 
main  question  in  the  ease,  and  that  is  as  was  stated  by  the  court 
below:  Has  a  continuing  partner  who  has  acquired  the  right  to 
use  the  name  of  a  retiring  partner,  either  by  a  grant  in  express 
terms  or  by  legal  inference  arising  from  the  purchase  of  the 
goodwill  of  the  old  firm,  the  right  to  assign  the  use  of  the  retir- 
ing partner's  name  to  a  corporation  formed  for  the  purpose  of 
continuing  the  same  business? 
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We  are  of  the  opinion,  after  a  careful  examination,  that  the 
contention  of  the  appellant  in  respect  to  the  assignability  of 
the  rights  under  this  contract  cannot  be  sustained,  either  from 
the  intention  of  the  parties,  as  manifested  by  the  agreement  it- 
self, or  by  the  law  applicable  to  the  case.  In  the  case  of  Arkan- 
sas Smelting  Co.  v.  Belden  Co.,  127  U.  S.  387,  Mr.  Justice  Gray, 
in  delivering  the  opinion  of  the  supreme  court,  says:  "Everyone 
has  a  right  to  select  and  determine  with  whom  he  will  contract 
and  cannot  have  another  thrust  upon  him  without  his  consent. 
In  the  familiar  phrase  of  Lord  Denman,  *You  have  the  right 
to  the  benefit  you  anticipate  from  the  character,  credit,  and 
substance  of  the  party  with  whom  you  contract.*  **  And  in  that 
case,  the  court  adopts  the  rule  laid  down  by  Pollock  on  Con- 
tracts, 425:  "Eights  arising  out  of  contract  cannot  be  transferred 
if  they  are  coupled  with  liabilities,  or  if  they  involve  a  rela- 
tion of  personal  confidence  such  that  the  party  whose  agree- 
ment conferred  those  rights  must  have  intended  them  to  be 
exercised  only  by  him  in  whom  he  actually  confided." 

In  the  case  of  Horton  Mfg.  Co.  v.  Horton  Mfg.  Co.,  18  Fed. 
Rep.  817,  a  case  involving  the  same  question  as  is  here  pre- 
sented, the  court  said:  "There  is  certainly  no  "***  authority  for 
the  proposition  that  a  partnership  whose  name  consists  in  whole 
or  in  part  of  the  name  of  a  person  who  is  not  a  member  of  the 
firm,  can,  without  the  consent  of  the  owner,  transfer  the  right 
to  another  company  or  corporation  to  make  a  like  use  of  such 
name.  A  man  might  willingly  forego  the  use  of  his  name  in 
favor  of  an  ordinary  partnership,  which,  whether  limited  or  not 
to  a  definite  term  of  existence,  is  liable  upon  many  contingen- 
cies to  come  to  an  end,  but  from  such  a  ground  there  could  not 
reasonably  be  inferred  an  intention  to  authorize  a  transfer  or 
assignment  to  other  companies  or  corporations,  whereby  the 
owner  might  be  perpetually  deprived  of  the  control  of  his  own 
name. 

We  will  not  stop  to  distinguish  the  many  cases  upon  this  ques- 
tion, because  it  would  extend  this  opinion  to  an  unusual  length, 
but  will  simply  state  the  conclusion  reached  by  the  courts  on 
the  subject.  It  is  this:  Where  the  contract  is  for  the  sale  of 
or  the  right  to  use  a  fictitious  name,  or  a  trade  name  or  a  trade 
mark,  or  a  corporate  name,  though  composed  of  individual 
names,  or  where  the  goodwill  of  a  business  includes  the  right 
to  use  names  of  that  character,  then  such  right  is  assignable  by 
the  purchaser  and  follows  the  business.  But  where  the  contract 
merely  gives  to  one  person  the  right  to  use  the  name  of  another. 
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as  in  this  case,  such  right  is  personal,  and,  in  the  absence  of  an 
express  stipulation,  cannot  be  assigned  or  transferred  by  the 
purchaser  to  a  third  party.  In  this  case,  it  was  stipulated  that 
Bagby  should  have  the  right  to  continue  the  business  under  the 
old  name  of  Bagby  &  Rivers.  It  was  not  agreed  that  Bagby  and 
his  executors,  administrators,  or  assigns  or  a  corporation,  but 
in  the  language  of  the  contract,  "he  will  permit  the  said  Bagby 
to  continue  the  use  of  his  name  in  the  style  of  the  firm."  If 
more  had  been  desired,  it  should  have  been  agreed  upon  and  ex- 
pressed in  the  contract.  This  court  cannot  infer  from  the  lan- 
guage used  that  Bagby  was  entitled  to  transfer  to  a  corporation 
the  right  which  Rivers  had  conferred  upon  him  personally.  On 
the  *^^  contrary,  we  think  the  meaning  of  the  contract  be- 
tween the  parties  is,  that  so  long  as  Bagby  continued  to  conduct 
the  business  in  the  firm  name  of  Bagby  &  Rivers  he  had  the 
right  to  use  the  name  Rivers,  but  when  this  stopped  the  right 
to  use  the  name  of  Rivers  also  ceased. 

We  come,  then,  to  the  second  proposition  relied  upon  by  the 
appellants,  and  that  is  the  right  of  the  appellees  to  an  injunc- 
tion. This  is  resisted  upon  the  ground  that  no  damage  has  been 
alleged  and  no  injunction  will  lie  unless  injury  has  been  shown. 
In  the  case  of  Plant  Seed  Co.  v.  Michel  Pl^nt  and  Seed  Co.,  37 
Mo.  App.  313,  it  is  said  that  when  a  person  or  business  corpora- 
tion has  assumed  the  name  of  some  other  firm  or  corporation 
in  the  same  line  of  business,  or  has  adopted  a  name  which,  so 
closely  resembles  that  of  a  business  rival  previously  established 
that  the  business  of  the  latter  is  liable  to  be  diverted  and  the 
public  deceived  on  account  of  it,  it  has  always  been  recognized 
as  within  the  power  or  jurisdiction  of  a  court  of  equity  to  re- 
strain such  person  or  new  company  from  conducting  business 
under  the  name  assumed  to  the  detriment  of  the  older  company. 
And  in  Du  Boulay  v.  Du  Boulay,  L.  R.  2  P.  C.  441,  this  ques- 
tion is  thus  determined:  "In  this  country  we  do  not  recognize 
the  absolute  right  of  a  person  to  a  particular  name  to  the  ex- 
tent of  entitling  him  to  prevent  the  assumption  of  that  name 
by  a  stranger.  The  right  to  the  exclusive  use  of  a  name  in  con- 
nection with  a  trade  or  business  is  familiar  to  our  law,  and  any 
person  using  that  name  after  a  relative  right  of  this  description 
has  been  acquired  by  another  is  considered  to  have  been  guilty 
of  a  fraud,  or  at  least,  an  invasion  of  another's  right,  and  ren- 
ders himself  liable  to  an  action,  or  he  may  be  restrained  from 
the  use  of  the  name  by  injunction.*'  And  to  the  like  effect  are 
the  cases  of  McQowan  v.  McGowan,  2  Cin.  Rep.  320;  Williams 
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V.  Farnand,  88  Mich.  473;  Hohner  v.  Gratz,  52  Fed.  Eep.  871; 
Landreth  v.  Landreth,  22  Fed.  Rep.  41;  Holmes  v.  Holmes,  37 
Conn.  295;  9  Am.  Rep.  324;  Beach  on  Injunctions,  sec.  760; 
Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  544.  There  was  -*** 
no  error  then  in  the  decree  enjoining  the  Bagby  and  Rivers  Com- 
pany from  using  the  name  Rivers  as  part  of  the  corporate  name 
of  the  corporation. 

The  remaining  contention  urged  by  the  appellants  arises  un- 
der the  cross-bill,  which  was  dismissed  by  the  court  below,  and 
involves  a  construction  of  that  part  of  the  agreement  which 
reads,  "and  the  said  Rivers  egrees  and  covenants  that  he  will  not 
engage  in  the  manufacture  of  furniture  so  long  as  said  Bagby 
shall  continue  said  business." 

It  is  clear,  we  think,  according  to  the  meaning  of  this  part  of 
the  contract,  that  when  Bagby  formed  a  corporation,  assigned 
to  it  all  the  rights  of  the  old  firm  and  ceased  to  do  business  as 
Bagby  &  Rivers,  he  was  not  conducting  and  continuing  the  old 
business,  and  that  Rivers  was  entitled  to  resume  the  furniture 
business  himself.  We  fully  agree  with  the  learned  court  be- 
low, when  it  says,  "that  under  the  provisions  of  the  contract 
Rivers  has  a  full  right  to  engage  in  the  business,  if  Bagby  quits 
it,  and  I  do  not  see  h,ow  it  can  well  be  contended,  that,  if  Bagby 
abandons  the  business  himself  as  an  individual  and  transfers  all 
his  rights  to  the  defendant  corporation,  assuming  to  assign  to 
it  also  the  late  firm  name,  that  Bagby  can  still  be  considered  as 
conducting  a  business  which  is  absolutely  that  of  the  corpora- 
tion to  which  he  has  transferred  it.  It  is  no  longer  Bagby  who 
is  doing  the  business,  but  the  corporation,  no  matter  if  he  does 
have  an  interest  in  the  latter."  For  these  reasons  the  decree 
will  be  affirmed. 


TRADEMARKS— ASSIGNMENT— NAME  OP  ASSIGNOR  AS 
PART  OF.— Numerous  cases  affirm  that  a  man  may  part  with  his 
right  to  use  his  own  name  as  part  of  a  trademarlf,  and  that  there- 
after the  courts  of  equity  may  not  prevent  his  assignee  from  using 
such  name,  but  will  compel  the  assignor  to  observe  his  assignment 
and  the  covenants  therein  contained,  by  which  he  binds  himself 
not  to  use  his  own  name  in  connection  with  any  business  of  the 
same  character  as  that  which  he  has  transferred:  Extended  note 
to  Symonds  v.  Jones,  17  Am.  St.  Rep.  497,  discussing  this  subject. 

INJUNCTION  AGAINST  USING  ONE'S  NAME  — TRADE- 
NAMES.— An  Injunction  will  be  granted  against  the  use  of  the 
name,  mark,  or  label  of  the  complaintant,  where  such  use  is  de- 
signed to  induce  the  belief  that  an  article  manufactured  by  the 
defendant  is  one  manufactured  by  the  complainant:  Taylor  v.  Car- 
penter, 11  Paige,  292;  42  Am.  Dec.  114.  See  extended  note  to 
Popham  V.  Cole,  23  Am.  Rep.  27-30. 
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CONTRACTS  NOT  TO  ENGAGE  IN  BUSINESSS— CONSTRUC- 
TION—BREACH.— A  contract  not  to  engage  In  a  certain  business 
In  a  certain  place,  entered  Into  by  one  who  has  sold  his  business 
to  another,  will  be  construed  as  binding  during  the  life  of  the  con- 
tractor: Kramer  v.  Old,  119  N.  C.  1;  50  Am.  St.  Rep.  650,  afed  note. 
As  to  what  constitutes  a  breach  of  such  agreement,  see  Duffy  v. 
Shockey,  11  Ind.  40;  71  Am.  Dec.  348,  and  note;  Smith  v.  Martin, 
80  Ind.  260;  41  Am.  Rep.  806;  Harkinson's  Appeal,  78  Pa.  St  106; 
21  Am.  Rep.  9. 


Castleman  v.  Templeman. 

[87  Maryland,  546.] 

CORPORATION,  JUDGMENT  AGAINST  IN  ANOTHER 
STATE,  EFFECT  OF  ON  NONRESIDENT  STOCKHOLDER.— A 
decree  or  Judgment  against  a  corporation  making  an  assessment 
on  Its  capital  stock  is  binding  on  all  its  stockholders,  whether  or 
not  they  are  residents  of  the  state  or  parties  to  the  suit,  to  the 
extent  of  determining  the  necessity  for,  and  the  amount  of,  the 
assessment. 

CORPORATIONS,  CREDITORS,  RIGHT  OF  TO  SUE  FOR 
SUBSCRIPTIONS.— Where  a  creditor  of  a  corporation  has  obtained 
a  decree  against  it  that  assessments  be  made  against  specified  stock- 
holders and  that  they  pay  the  amounts  thereof  to  a  receiver  named,_ 
such  creditor  cannot  maintain  an  action  upon  such  assessment,' 
though  the  decree  further  declares  he  is  entitled  to  all  moneys  to  be 
collected  thereon,  because,  by  the  terms  of  the  decree,  a  right  of 
action  is  vested  exclusively  In  the  receiver,  or  in  the  name  of  the 
corporation  for  his  use. 

A  RECEIVER  APPOINTED  IN  ANOTHER  STATE  FOR 
AN  INSOLVENT  CORPORATION  may.  In  this  state,  maintain 
an  action  in  its  name  upon  a  liability  due  it.  Through  comity  be- 
tween states  a  representative  of  a  court  of  one  state  will  be  per- 
mitted to  sue  in  the  courts  of  the  other  when  the  suit  does  not  In- 
juriously affect  the  Interests  of  the  citizens  of  the  latter  nor  violate 
its  policy  or  laws. 

RECEIVER— MAKING  HIM  A  PARTY  DEPENDANT 
WHEN  HE  SHOULD  HAVE  BEEN  A  PLAINTIFF.— When  the 
right  to  sue  for  assessments  on  the  capital  stock  of  a  corporation 
has,  by  a  decree,  been  vested  In  a  receiver,  a  creditor  suing  upon 
such  assessment  cannot,  by  making  the  receiver  a  party  defendant, 
maintain  the  action. 

A  RECEIVER  DESIRING  TO  BRING  SUIT  IN  ANOTHER 
STATE  than  that  In  which  he  was  appointed  should  file  a  petition 
In  the  court  in  which  he  wished  to  bring  his  action,  stating  the 
proper  facts  and  asking  leave  to  sue  therein. 

Michael  A.  Mullin  and  Alfred  Bagby,  Jr.,  for  the  appellant 

Thomas  Ireland  Elliott  and  Frederick  T.  Dorton,  for  the  ap- 
pellees. 

**^  BOYD,  J.  The  appellant,  as  a  creditor  of  the  Salem 
Loan  and  Real  Estate  Investment  Company,  a  corporation  char- 
tered under  the  laws  of  the  state  of  Vir{]nnia,  filed  the  hill  in 
equity  in  this  case  to  enforce  payment  of  gubscriptions  to  the 
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stock  of  that  company,  alleged  to  have  been  made  by  James 
A.  Templeman  and  Thomas  A.  Bryan,  who  were  residents  of 
this  state.  James  A.  Templeman  having  died  before  the  bill 
•w&s  filed,  his  executors  and  his  wife,  who  was  residuary  legatee 
for  life  under  his  last  will  and  testament,  were  made  parties. 
The  decree  below  having  dismissed  the  bill  of  complaint  as  to 
them,  the  appellant  took  this  appeal,  and,  the  decree  being  in 
her  favor  against  Thomas  A.  Bryan,  he  took  an  appeal  which 
will  be  disposed  of  in  the  next  succeeding  case.  The  appellant 
obtained  a  judgment  against  the  company  in  the  circuit  court 
of  Roanoke  county,  Virginia,  and  afterward  filed  a  bill  in  equity 
in  that  court,  which  resulted  in  a  decree  establishing  an  indebt- 
edness due  her  by  the  company  on  the  judgment  of  over  seven 
thousand  dollars,  and  appointed  A,  B.  Pugh  receiver,  directing 
him  to  take  charge  of  all  the  assets  of  the  company  (excepting 
the  real  estate  which  was  sold  by  a  trustee  named  in  a  deed  of 
trust  and  only  realized  a  few  hundred  dollars),  and  to  collect  the 
unpaid  subscriptiona  from  the  resident  stockholders  who  were 
named,  together  with  the  amounts  due  by  each.  Shortly  after- 
ward another  decree  was  entered  which  confirmed  a  report  of  the 
receiver,  which  stated  that  he  had  collected  one  thousand  and 
fifty  dollars  from  two  resident  stockholders,  and  had  paid  over 
to  the  plaintiff  the  balance,  after  deducting  costs,  and  had  is- 
eued  executions  against  the  other  resident  stockholders  which 
had  been  returned  "no  effects."  It  was  then  further  decreed 
that  the  several  nonresident  stockholders  of  the  company,  as 
shown  by  the  report  of  a  commissioner  previously  filed  in  the 
case,  pay  to  said  A.  B.  Pugh,  receiver,  the  amounts  due  by  them 
respectively  as  follows:  T.  A.  Bryan  the  sum  of  three  thousand 
three  hundred  dollars,  J.  A.  Settle  the  sum  of  two  thousand 
five  hundred  and  four  dollars,  and  J.  A.  Templeman  the  sum  of 
one  thousand  two  hundred  and  fifty  dollars —  ^^^  the  two  de- 
crees including  all  the  stockholders,  and  the  assessments  being 
for  the  entire  amount  of  subscriptions  unpaid.  The  decree  fur- 
ther provided  that  "said  A.  B.  Pugh,  receiver,  is  authorized  to 
collect  said  several  sums  of  money,  and  to  sue  for  the  same  in 
any  proper  court  or  courts  having  jurisdiction  of  the  person  or 
property  of  the  parties  owing  the  same,  whether  in  this  state  or 
any  other  state,  district,  or  territory  of  the  United  States.  And 
said  receiver  shall  report  to  the  court." 

The  evidence  shows  that  the  amounts  stated  above  were  still 
due  on  stock  in  the  name  of  Messrs.  Templeman  and  Bryan,  but 
it  is  denied  that  J.  A.  Templeman  ever  subscribed  for  the  stock. 


April,  1S98.]         Castleman  v.  Templeman.  865 

The  directors  of  the  company  had  made    several    assessments, 
amounting  in  all  to  fifty  per  cent  of  the  stock,  which  had  been 
paid,  leaviilg  the  above  amounts  still  due,  as  claimed  by  the  ap- 
pellant.    The  court  below  held  that  J.  A.  Templeman  had  not 
subscribed  or  ratified  the  subscription  in  his  name.     From  the 
view  we  take  of  the  case  it  will  be  unnecessary  to  discuss  that 
question,  as  well  as  some  others  that  were  argued.     Neither 
Templeman  nor  Bryan  were  served  with  process  in  the  Virginia 
court,  although  they  were  made  parties  and  proceeded  against 
by  an  order  of  puJ)lication,  and  hence  there  could  be  no  valid 
decree  in  personam  against  them,  but  in  the  case  of  Glenn  v. 
Williams,  60  Md.  93,  this  court  held  that  a  decree  O'f  the  Vir- 
ginia court  making  assessments  on  stock  of  a  Virginia  corpora- 
tion, held  by  stockholders  who  were  not  parties  to  the  suit,  was 
valid  and  binding  on  them,  both  as  to  the  necessity  for  the  as- 
sessment and  the  amount  thereof.    It  was  there  said  that  "when 
the  court  obtained  jurisdiction  of  the  corporation,  every  stock- 
holder, in  his  corporate  capacity,  was  a  party  to  the  cause,  and 
was  supposed  to  be  represented  by  the  president  and  directors, 
who  were  intrusted  with  the  management  of  the  corporate  inter- 
est of  all  the  stockholders";  and  again  it  was  said:  "The  judg- 
ment is  conclusive  as  against  the  corporation  and  its  property, 
and  upon  principle  those  who  hold  its  property  or  funds  for 
the  ^^^  payment  of  debts  ought  to  be  concluded,  except  where 
there  has  been  fraud  or  collusion."    That  decision  has  been  dis- 
tinctly approved  of  by  the  supreme  court  of  the  United  States 
in  Hawkins  v.  Glenn,  131  U.  S.  330,  and   other   cases  in  this 
state,  as  well  as  elsewhere.     Of  course,  it  does  not  decide  that 
one  who  is  alleged  to  be  a  stockholder  is  precluded  by  such  a 
decree,  in  a  case  to  which  he  was  not  personally  a  party,  from 
showing  that  he  was  not  a  stockholder  or  that  he  had  actually 
paid  for  the  stock  subscribed  for  by  him,  but  when  the  fact  is 
established  that  he  is  the  owner  of  stock  liable  to  assessment, 
which  is  not  paid  in  full,  the  assessment  made   by  a  court  of 
equity  having  jurisdiction  overthe  corporation  is  binding  on  him. 
In  the  absence  of  authorized  assessments  by  the  president  and 
directors,  the  court  haa  the  power  to  make  them,  and  until  they 
are  made  the  stockholders  are  not  called  upon  to  pay.     The  au- 
thority of  the  president  and  directors  to  make  assessments  is 
the  same  in  this  ease  aa  it  was  in  Glenn  v.  Williams,  60  Md.  93 — 
the  statute  requiring  a  payment  of  two  dollars  upon  each  share 
at  the  time  of  suhscrihing.  and  the  residue  as  required  by  the 
president  and  directon.    The   appellant,  having   obtained  th« 
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tlecree  from  the  Virginia  court  thus  establishing  the  amount 
to  be  paid  by  each  stockholder,  being  the  balance  of  the  un- 
paid subscriptions,  filed  this  bill  on  behalf  of  hersfilf  and  any 
other  creditors  of  the  company,  who  may  make  themselves  par- 
ties and  contribute  to  the  costs  of  the  suit. 

In  her  bill  filed  in  Virginia  she  alleged  that  there  was  no 
other  creditor,  and  as  the  decree  of  that  court  directed  the 
money  collected  to  be  paid  over  to  her,  she  apparently  satisfied 
that  court  that  such  was  the  case.  It  is  not  contended  that 
there  are  any  creditors  residing  in  this  state,  ^nd  we  understand 
it  to  have  been  conceded  that  the  appellant  did  not  reside  here. 
The  important  question,  therefore,  for  us  to  decide  is,  whether 
the  appellant,  after  obtaining  such  a  decree  in  the  Virginia 
court  as  we  have  referred  to,  can  now  sue  in  her  own  name  to 
recover  the  amount  of  the  unpaid  subscriptions  alleged  to  be 
due  by  Thomas  A.  Bryan  ^^^  and  the  estate  of  J.  A.  Temple- 
man.  The  bill  alleges  that  the  receiver  made  demand  upon 
the  executors  of  Templeman  and  on  Bryan  for  the  balance 
alleged  to  be  due  by  them  respectively,  but  they  refused  pay- 
ment, and  that  the  receiver  has  taken  no  further  steps  to  collect 
them,  although  it  is  not  alleged  that  he  was  unwilling  or  unable 
to  do  so.  So  far  as  we  are  informed,  and  indeed  it  is  so  stated 
in  the  brief  of  the  appellant,  there  is  no  statutory  remedy  in  Vir- 
ginia in  favor  of  creditors  directly  against  stockholders  for  un- 
paid subscriptions.  The  right  of  the  appellant,  therefore,  to 
proceed  against  them  must  depend  upon  the  principle  estab- 
lished by  courts  of  equity,  that  unpaid  subscriptions  to  stock  of 
an  insolvent  corporation  constitute  a  trust  fund  for  the  pay- 
ment of  debts,  and  that,  notwithstanding  the  company  may 
have  failed  to  make  a  call  or  assessment,  a  court  of  equity  can 
make  its  own  call  for  such  amount  of  the  unpaid  subscriptions 
as  is  necessary  to  pay  the  debts.  The  appellant  went  into  the 
Virginia  court  and  asked  for  the  appointment  of  a  receiver  to 
take  charge  of  the  assets  of  the  company,  including  the  unpaid 
subscription  to  its  capitalstock,  and  that  the  stockholders  of  the 
company  "after  they  shall  have  been  definitely  ascertained,  and 
their  respective  liabilities  in  the  premises  determined,  may  be 
required  to  pay  to  such  receiver  or  to  some  one  especially  ap- 
pointed by  the  court  for  the  purpose,  so  much  of  their  unpaid 
subscriptions,  respectively,  as  may  be  found  necessary  to  pay  the 
plaintiff's  said  judgment  and  the  costs  of  this  suit.'*  That 
court  granted  her  prayer,  made  the  assessments  relied  on  as  the 
basis  of  this  proceeding,  but,  in  doing  so,  expressly  directed 
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that  they  should  be  paid  to  A.  B.  Pugh,  receiver,  and  author- 
ized him  to  sue  for  them.  That  decree,  as  we  have  said,  is 
binding  on  and  conclusive  against  the  stockholders  to  the  ex- 
tent of  determining  the  necessity  for  and  the  amount  of  the 
assessment,  and  until  the  assessment  was  made  there  was  no 
unconditional  liability  on  the  stockholders  who  had  paid  the 
calls  made  by  the  president  and  directors.  But  the  appellant 
having  obtained  a  decree  in  a  court  of  competent  ^'^^  jurisdic- 
tion, by  which  the  receiver,  and  not  herself,  is  authorized  to 
collect  the  amounts  due  by  the  stockholders,  as  fixed  by  the  as- 
sessment of  the  court,  her  right  to  sue  for  them  is  merged  in  that 
decree.  Payment  to  the  receiver  would  have  been  an  absolute 
bar  to  her  recovery,  and  he  undoubtedly  has  the  privilege  of  su- 
ing in  any  court  which  will  recognize  his  authority.  The  only 
possible  ground  that  she  can  now  have  to  sue  in  another  court 
must  be  the  inability  of  that  receiver,  or  anyone  appointed  in 
his  place,  if  he  decline  or  fail  to  act,  to  enforce  the  collections. 
In  that  event  she  might  have  some  standing  in  a  court  of  equity, 
but  when  her  suit  is  founded  on  a  decree,  obtained  at  her  in- 
stance, which  directs  the  assessment  made  to  be  paid  to  another 
person,  as  an  officer  or  representative  of  the  court,  the  inability 
of  the  latter  to  proceed  should  certainly  be  definitely  and  clearly 
established  in  order  to  enable  her  to  maintain  the  proceeding 
in  her  own  name.    Has  that  been  done  in  this  case? 

That  the  receiver  could  have  instituted  suits  in  the  name 
of  the  company,  for  his  use,  would  seem  to  be  clear.  Whilst  the 
company  is  shown  to  be  insolvent,  it  has  not  been  dissolved  so 
far  as  the  record  discloses.  If  it  has  not  been  dissolved,  or  if  it 
has  been  and  the  Virginia  law  authorizes  suit  to  be  brought  by 
the  receiver,  in  the  name  of  the  company,  there  is  express  au- 
thority for  such  proceeding  in  this  state  in  the  case  of  Lycom- 
ing Fire  Ins.  Co.  v.  Langley,  62  Md.  196.  In  that  case,  a  re- 
ceiver had  been  appointed  in  Pennsylvania  and  assessments  had 
been  made  on  a  premium  note  given  to  the  insurance  company 
by  which  the  defendant  promised  to  pay  the  amount  named  "in 
such  portions  and  at  such  time  or  times  as  the  directors  of  said 
company  may,  agreeably  to  their  act  of  incorporation,  require.** 
One  of  the  assessments  was  made  after  the  receiver  was  ap- 
pointed by  the  Pennsylvania  court,  and  this  court  held  that  the 
action  could  be  maintained  in  the  name  of  the  company.  We 
can  see  no  distinction  in  principle  between  that  case  and  this, 
so  far  as  "^^  the  right  of  the  receiver  appointed  by  the  court 
of  another  state  to  sue — making  the  company  the  legal  plaintiff. 
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Many  authorities  have  held  that,  unless  otherwise  provided  by 
statute,  a  receiver  must  sue  in  the  name  of  the  party  over  whom 
he  has  been  appointed,  if  the  legal  title  has  not  been  formally 
assigned  to  him,  and  although  in  this  state  a  receiver  can  sue 
in  his  own  name,  if  so  authorized  by  the  court,  he  can  also  sue 
in  the  name  of  the  original  party:  State  v.  Wilmer,  65  Md.  178; 
Lycoming  Fire  Ins.  Co.  v.  Langley,  63  Md.  196. 

But  under  the  circumstances  of  this  case,  the  receiver  was 
not  confined  to  that  method  of  proceeding.  We  understand  it 
to  be  conceded  that  there  are  no  creditors  of  this  company  re- 
siding in  this  state,  and,  if  not  conceded,  there  is  no  allegation 
in  the  bill,  or  even  suggestion  in  the  testimony  or  other  part  of 
the  record,  that  any  of  the  citizens  of  this  state  are  interested  in 
the  distribution  of  the  assets  of  this  company.  The  courts  of 
this  state  had  not  taken  jurisdiction  over  the  subject  matter  of 
this  suit  or  any  of  the  property  of  the  defendant,  when  this  bill 
Was  filed.  The  subscriptions  alleged  to  be  due  by  Templeman 
and  Bryan  must  be  treated  as  Virginia  contracts,  as  they  were 
to  be  performed  there  and  the  rights  and  liabilities  of  the  par- 
ties under  them  are  to  be  determined  by  the  law  of  that  state: 
Fear  v.  Bartlett,  81  Md.  435,  446.  The  Virginia  court  had  ju- 
risdiction over  the  subject  matter  and  has  exercised  it  as  far 
as  it  could  in  that  state.  Under  these  circumstances,  we  can 
see  no  reason  why  the  receiver  should  not  be  permitted  to  sue 
here — not  because  he,  as  a  matter  of  right,  can  demand  recogni- 
tion in  this  state,  but  through  comity  between  the  states,  which 
should  permit  the  representative  of  the  court  of  one  state  to  sue 
in  another,  when  such  suit  does  not  injuriously  affect  the  inter- 
ests of  the  citizens  of  the  latter,  or  violate  its  policy  or  laws.  It 
is  true  that  as  a  general  rule  the  functions  and  powers  of  a  re- 
ceiver, for  the  purpose  of  litigation,  are  limited  to  the  courts  of 
the  state  within  which  he  has  been  appointed  and  that  he  has 
no  extraterritorial  *"^  jurisdiction,  and  that  such  rule  has  been 
more  than  once  announced  by  this  court:  Bartlett  v.  Wilbur,  53 
Md.  485;  Lycoming  Fire  Ins.  Co.  v.  Langley,  62  Md.  196;  Day 
V.  Postal  Tel.  Co.,  66  Md.  354.  But  as  is  said  in  20  American 
and  English  Encyclopedia  of  Law,  244,  in  referring  to  the  ex- 
ception to  this  general  rule:  "The  authorities  supporting  this 
exception  are  so  numerous  and  the  language  of  the  courts  so 
favorable  to  its  extension,  that  it  seems  certain  the*  exception 
will  soon,  if  it  has  not  already,  supersede  the  general  role."  In 
Bartlett  v.  Wilbur,  53  Md.  485,  and  Day  v.  Postal  Tel.  Co..  66 
Hd.  354^  this  court  recognized  the  fact  that  there  were  excep- 
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tions  to  the  general  rule,  but  in  those  cases  the  exceptions  did 
not  apply,  as  the  exercise  of  the  jurisdiction  of  the  courts  of  this 
state  had  been  previously  invoked  in  regard  to  the  same  sub- 
ject matter.  In  the  case  of  Hurd  v.  Elizabeth,  41  N.  J.  L.  1, 
the  question  is  very  fully  and  ably  considered.  The  decision 
of  the  supreme  court  of  the  United  States  in  Booth  v.  Clark,  17 
How.  322,  which  has  been  followed  by  courts  adopting  the  gen- 
eral rule,  including  our  own,  is  fully  recognized  by  the  siupreme 
court  of  New  Jersey,  which  held  that  although  a  receiver  could 
not  sue  or  otherwise  exercise  his  functions,  in  a  foreign  jurisdic- 
tion, if  such  acts  would  interfere  with  the  policy  of  the  law  in 
the  foreign  jurisdiction,  or  be  to  the  detriment  of  resident 
creditors,  yet  "after  completely  protecting  its  own  citizens  and 
laws,  the  dictates  of  international  comity  would  seem  to  require 
that  the  officer  of  the  foreign  tribunal  should  be  acknowledged 
and  aided."  To  the  same  effect  are  the  cases  of  Bank  v.  Mc- 
Leod,  38  Ohio  St.  174;  Oilman  v.  Ketcham,  84  Wis.  60;  36  Am. 
St.  Eep.  899,  where  there  is  an  excellent  note  on  the  subject; 
Boulware  v.  Davis,  90  Ala.  207;  Bagby  v,  Atlantic  etc.  R.  R.  Co., 
86  Pa.  St.  291;  Mitzner  v.  Bauer,  98  Ind.  427;  Pugh  v.  Hurtt,  52 
How.  Pr.  22;  Patterson  v.  Lynde,  112  111.  196,  and  other  cases 
cited  in  20  Am.  &  Eng.  Ency.  of  Law,  841-245. 

It  will  be  seen  from  an  examination  of  those  cases  that  *"^ 
the  tendency  is  to  recognize  the  exception  to  the  general  rule, 
and  to  apply  it  when  it  can  properly  be  done  within  the  lines 
indicated  above,  and  we  are  of  opinion  that  the  exception 
is  a  proper  one  and  will  often  promote  the  ends  of  justice  with- 
out in  any  way  being  in  conflict  with  the  previous  decisions  of 
this  court.  Of  course,  we  do  not  mean  that  the  privilege  shall 
be  granted  to  a  foreign  receiver  to  sue  for  all  kinds  of  property, 
but  for  a  debt  of  the  character  of  that  before  us  we  can  see  no 
reason  why  he  should  not  be  recognized  and  aided  by  our  courts 
under  such  or  similar  circumstances  as  those  disclosed  by  this 
record,  to  which  wc  have  referred.  The  appellant  has  under- 
taken to  meet  this  by  saying  that  the  Virginia  receiver  was  made 
a  party  defendant  to  this  bill  and  has  answered,  consenting  to 
a  decree,  but  that  will  not  do.  The  receiver  is  an  officer  of  the 
court  which  appointod  him  and  is  subject  to  its  orders.  He  is 
by  the  decree  appointing  him  expressly  required  to  report  to 
that  court.  It  would  seem  to  be  clear,  then,  that  he  has  no  au- 
thority to  bind  the  Virjrinia  court,  or  right  to  thus  relieve  him- 
self of  the  duty  assumed  by  him.     Besides,  we  have  said  the 
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appellant  has  no  standing  in  the  court  to  institute  proceedings 
of  this  kind,  because  her  right  to  proceed  individually  against 
the  stockholders  has  been  merged  in  the  decree,  obtained  by  her, 
directing  the  receiver  to  collect  the  very  debts  she  now  seeks 
to  collect.  She,  therefore,  cannot  maintain,  the  suit  herself,  nor 
can  she  confer  on  herself  the  right  to  sue  the  Templemans  and 
Bryan  by  joining  the  receiver  with  them  as  codcfendant.  The 
proper  course  for  her  to  pursue  is  to  require  the  receiver  to  pro- 
ceed, or,  if  he  refuses  to  do  so,  to  have  another  person  appointed 
who  will  obey  the  order  of  the  court  appointing  him. 

It  will  not  be  out  of  place  to  say  that  when  a  receiver  appoint- 
ed by  the  court  of  one  state  desires  to  sue  in  a  court  in  another 
Eftate,  it  would  be  a  proper  practice  for  him  to  file  a  petition,  set- 
ting forth  such  facts  as  we  have  indicated  '^'^^  as  sufficient  to 
enable  him  to  do  so  in  the  latter  court,  asking  permission  to 
sue. 

As  we  are  of  opinion  that  the  bill  of  complaint  must  be  dis- 
missed on  the  grounds  we  have  stated,  it  will  not  be  necessary 
to  discuss  the  other  questions  raised.  Indeed,  as  it  is  intimated 
in  the  brief  of  the  appellant  that  additional  evidence  can  be  ob- 
tained as  to  whether  J.  A.  Templeman  did  subscribe  for  the  stock, 
and  as  the  evidence  does  not  clearly  show  whether  the  notice 
to  creditors  was  given  by  his  executors  before  they  settled  their 
final  account,  relied  on  as  a  bar  in  this  proceeding,  we  deem  it 
proper  not  to  pass  on  those  questions,  but  will  for  the  reasons 
we  have  given  affirm  the  decree  dismissing  the  bill  in  this  case. 

CORPORATIONS  —  JUDGMENT  AGAINST  —  CONCLUSIVE- 
NESS UPON  STOCKHOLDERS.— A  valid  judgment  against  a  cor- 
poration binds  the  stoclcholders  in  respect  to  corporate  matters: 
Bear  v.  Board  of  Countv  Commrs..  122  N.  C.  434;  65  Am.  St.  Rep. 
711;  Ball  v.  Reese,  58  Kan.  614;  62  Am.  St.  Rep.  638;  Holland  v. 
Duluth  Iron  etc.  Co.,  65  Minn.  324;  60  Am.  St.  Rep.  480.  A  corpora- 
tion represents  and  binds  its  stockholders  in  all  matters  within 
the  limits  of  its  corporate  powers  so  long  as  it  acts  in  good  faith 
and  without  fraud  upon  their  rights;  and  in  the  bringing  and  de- 
fending of  suits  affecting  the  rights  and  obligations  of  the  corpora- 
tion it  binds  the  stockholders  as  fully  as  in  the  making  of  contracts: 
Nickum  v.  Burkhardt,  30  Or.  404;  GO  Am.  St.  Rep.  822,  and  note; 
monographic  note  to  Thompson  v.  Reno  Savings  Bank,  3  Am.  St. 
Rep.  814. 

RECEIVERS— FOREIGN— SUITS  BY.— As  a  general  rule,  a  re- 
ceiver appointed  by  the  court  of  one  state  has  no  power,  as  a  matter 
of  right,  to  bring  suits  regarding  matters  pertaining  to  his  receiver- 
ship in  the  courts  of  other  states:  See  extended  note  to  Straughan 
V.  Hallwood.  8  Am.  St.  Rep.  49.  State  comity  does  not  require 
the  courts  of  one  state  fo  permit  receivers  appointed  by  the  court 
of  another  state  to  exercise  privileges  detrimental  to  the  citizens 
of  the  former  while  pursuing  legal  remedies  there:  See  monographic 
note  to  Alley  v.  Caspari,  6  Am.  St.  Rep.  185.  See  Parker  v.  Stough- 
ton  Mill  Co.,  91  Wis.  3T4;  51  Am.  St.  Rep.  881. 
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CORPORATION,  TAX  UPON  STOCK  OF,  WHEN  NOT  A 
TAX  AGAINST  THE  CORPORATION.— If  the  taxable  value  of  the 
stock  of  a  corporation  is  first  fixed,  and  there  is  then  deducted 
therefrom  the  aggregate  value  of  the  real  property  owned  by  the 
corporation  and  the  residuum  divided  by  the  number  of  shares  of 
stock,  and  the  quotient  declared  to  be  the  taxable  value  of  each 
share  for  state  purposes,  and  upon  the  value  thus  ascertained  a 
state  tax  is  levied,  this  is  not  a  tax  upon  the  stock  or  upon  the 
corporation,  but  upon  the  owners  of  the  shares  of  stock,  though 
the  officers  of  the  corporation  are  made  the  agents  of  the  state  for 
the  collection  of  the  tax  and  the  corporation  is  required  to  pay  it, 
being  entitled  to  be  reimbursed  by  the  stockholders. 

PATENT  RIGHTS— TAXATION  OF.— If  a  corporation  has 
valuable  patent  rights,  the  whole  value  of  its  capital  stock  is  sub- 
ject to  taxation,  however  much  enhanced  by  Its  ownership  of  such 
rights.  The  constitution  of  the  United  States  does  not  compel 
any  reduction  in  the  amount  of  taxes  because  of  such  rights. 

William  A.  Fisher,  M.  E.  Olmstead.  and  Robert  H.  Parkin- 
Bon,  for  the  appellant. 

John  V.  L.  Findlay,  city  counselor,  and  Leon  E.  Greenbaum, 
city  attorney,  for  the  appellee. 

«»3  ROBERTS,  J.  This  suit  was  brought  by  the  state  of 
Maryland  in  the  court  of  common  pleas  of  Baltimore  City  to 
recover  from  ^^^  the  appellant  certain  taxes  assessed  upon  its 
capital  stock  and  claimed  to  be  due  the  state  for  the  year  1895. 
The  case  was  tried  before  the  court  below,  without  the  aid  of 
a  jury.  At  the  trial  below,  the  state,  appellee  here,  offered  in 
evidence  the  tax  bill  properly  certified,  when  it  was  admitted 
that  the  state  tax  commi^ioner  had  duly  assessed  the  capital 
stock  of  the  appellant,  for  the  year  1895,  and  that  the  appellant, 
refusing  to  abide  by  the  action  and  determination  of  the  tax 
commissioner,  took  its  appeal  to  the  comptroller  and  treasurer 
of  the  state,  in  accordance  with  the  provisions  of  the  code,  and 
it  is  conceded  that  the  assessment  on  which  the  taxes  are  claimed 
is  in  accordance  with  the  valuation  fixed  by  the  treasurer  and 
comptroller  on  such  appeal.  The  appellee  then  closed  its  case, 
and  the  appellant  offered  evidence  of  similar  character  to  that 
of  the  appellee,  showing  the  valuations  of  its  stock  as  made  by 
the  tax  commissioner  and  on  appeal  by  the  comptroller  and  treas- 
urer, and  that  the  same  are  proper  evidence  of  the  facts  stated. 
The  appellant,  as  shown  by  the  record,  was  incorporated  on  the 
9th  of  March,  1892,  under  the  general  incorporation  laws  of  the 
state  of  Maryland,  for  the  purpose  of  "acquiring,  developing; 
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improving,  using,  working,  or  otherwise  utilizing  and  disposing 
of  the  patented  inventions,  following,  for  which  patents  have 
been  granted  in  the  United  States  and  Canada";  then  follows  a 
list  of  the  patents  referred  to,  which  do  not  require  enumeration 
here.  The  appellant  transacts  its  business  in  this  state  and  else- 
where, and  owns  real  and  personal  property  other  than  the  pat- 
ent rights  mentioned  herein.  The  aggregate  authorized  capital 
stock  of  the  appellant  is  one  million  dollars,  divided  into  ten 
thousand  shares  of  the  par  value  of  one  hundred  dollars  each. 
The  charter  of  the  appellant,  in  express  terms,  provides  that 
"the  said  corporation  is  formed  upon  the  articles,  conditions, 
and  provisions  herein  expressed  and  subject  in  all  particulars 
to  the  limitations  relating  to  corporations,  which  are  contained 
in  the  general  laws  of  this  state."  The  appellant  also  offered 
evidence  to  show  the  ®®^  minutes  of  a  meeting  of  its  sharehold- 
ers on  the  10th  of  March,  1892,  at  which  all  of  its  stock  was 
subscribed  for,  except  four  hundred  and  ninety-five  shares,  and 
paid  for  by  a  lot  and  factory  and  chattels  to  the  value  of  fifty- 
seven  thousand  seven  hundred  and  ninety-one  dollars  and  nine 
cents  and  the  assignment  of  valuable  United  States  patents, 
claimed  to  be  essential  to  the  business  of  the  appellant,  and  it 
was  further  proved  that  the  Canadian  patents  were  never  used 
by  it,  and  that  it  has  never  engaged  in  the  manufacture  of  its 
patented  product  in  Canada, 

The  aforegoing  statement  substantially  presents  the  facts  es- 
sential to  a  proper  understanding  of  the  nature  and  character 
of  the  controversy  arising  on  this  appeal.  The  appellee  offered 
one  instruction  in  the  court  below,  which  was  granted,  and 
sought  to  exclude  certain  testimony,  by  means  of  four  motions 
offered  for  that  purpose,  each  of  which  was  overruled  by  the 
court.  The  appellant  offered  six  prayers,  all  of  which  were  re- 
jected except  the  fifth,  which  was  granted.  The  finding  and 
judgment  being  against  the  appellant,  it  prosecutes  this  appeal. 

The  questions  here  presented  are  important  to  the  interests 
of  both  parties.  Important  to  the  appellee,  not  only  because  its 
revenues  are  affected  by  the  determination  of  the  issues  here 
presented,  because  it  adopts  and  declares  the  rule  of  law  to  be 
adhered  to  in  all  cases  of  like  character  with  the  one  now  under 
consideration.  It  is  clearly  important  to  the  appellant  by  virtue 
of  the  fact  that  it  involves  the  question  of  its  liability  for  the 
payment,  vel  non,  of  the  taxes  assessed  upon  a  large  and  valu- 
able property,  which  the  court  of  last  resort  of  an  adjoiniri^ 
aster  state,  whose  decisions  are  entitled  to  and  receive  the  hijh- 
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est  consideration  by  this  court,  has  declared  adversely  to  the 
contention  of  the  appellee  advanced  and  sought  to  be  maintained 
on  this  appeal. 

The  leading  question  which  this  appeal  presents  is  whether, 
in  the  assessment  of  the  capital  stock  of  the  appellant  company 
for  purposes  of  taxation,  the  appellant  is  entitled  to  have  the 
assessment  limited  to  the  value  of  the  *****  property  other  than 
the  patents  granted  by  the  United  States.  There  is  another 
question  closely  interwoven  with  the  main  proposition  just 
stated,  and  will  be  considered  in  the  course  of  this  opinion, 
vhich  relates  to  the  constitutionality,  both  federal  and  state, 
of  the  contention  of  the  appellee.  It  will  not  be  necessary  to 
burden  the  report  of  this  case  with  the  various  provisions  of  the 
code  relating  to  the  taxation  of  the  shares  of  stock  of  corpora- 
tions incorporated  under  the  laws  of  this  state,  as  they  are 
lengthy  and  can  be  conveniently  found  by  reference  to  sections  2, 
4,  141,  and  144  of  the  code,  contained  in  article  81. 

Mr.  Chief  Justice  McSherry,  speaking  for  this  court  in  the 
case  of  United  States  Electric  Power  etc.  Co.  v.  State,  79  Md. 
70,  has  forcibly  said  that:  "The  taxable  value  of  shares  of  cap- 
ital s?tock  is  fixed  by  the  state  tax  commissioner.  He  is  required 
by  the  statutes  to  deduct  from  the  aggregate  value  of  all  the 
shares  of  the  capital  stock  of  banks  and  other  corporations  the 
assessed  value  of  the  real  estate  owned  by  the  company,  and  to 
divide  the  residuum  by  the  number  of  shares  of  the  stock,  and 
the  quotient  is  declared  to  be  taxable  value  of  each  share  for 
state  purposes  of  taxation.  Upon  the  valuation  thus  ascertained 
the  state  tax  is  levied.  But  the  tax  is  not  a  tax  upon  the  stock 
or  upon  the  corporation,  but  upon  the  owners  of  the  shares  of 
stock,  though  the  officers  of  the  corporation  are  made  the  agents 
of  the  state  for  the  collection  of  the  state  tax.  It  is  not  mate- 
rial what  assets  or  other  property  make  up  the  value  of  the 
shares.  Those  shares  are  property,  and  under  existing  laws  are 
•taxable  property.  They  belong  to  the  stockholders  respectively 
and  individually,  and  when,  for  the  sake  of  convenience  in  col- 
lecting the  tax  thereon,  the  corporation  pays  the  state  tax  upon 
these  shares  into  the  state  treasury,  it  pays  the  tax  not  upon 
the  company's  own  property,  nor  for  the  company,  but  upon  the 
property  of  each  stockholder  and  for  each  stockholder  respec- 
tively, by  whom  the  company  is  entitled  to  be  reimbursed. 
Hence,  when  the  owner  of  the  shares  its.  taxed  on  account  of  his 
®®^  ownership  and  the  tax  is  paid  for  him  by  the  company,  the 
tax  is  not  levied  upon  or  collected  from  the  corporation  at  alL" 
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This  statement  of  the  law  recently  announced  by  this  court 
gives  to  the  statute  a  construction  so  clear  and  free  of  doubt 
that  no  suggestion  of  uncertainty  can  fairly  arise  as  to  its  mean- 
ing and  ellcct.  Under  the  sections  of  the  code  just  referred  to, 
the  taxes  in  controversy  here  have  been  levied  and  assessed  with- 
out regard  to  the  value  of  the  United  States  patents.  The  state 
tax  commissioner  has,  in  the  proper  discharge  of  his  official 
duty,  assessed  the  value  of  the  shares  of  stock  in  the  appellant 
corporations,  and  haa  certified  and  returned  said  valuation  and 
ass^sment  to  the  comptroller  of  the  treasury,  who  has  duly  noti- 
fied the  appellant  of  such  valuation  and  assessment,  and  upon 
appeal  the  comptroller  and  treasurer  have  corrected  the  same  and 
made  their  final  valuation  and  assessment,  which  is  fin  il  and  abso- 
lute unless  they  shall  have  committed  some  error  in  the  discharge 
of  their  official  duties.  It  is  insisted  that  they  have  erroneously 
valued  and  assessed  the  patent  rights  in  question,  and  this  is  the 
chief  grievance  of  the  appellant.  But  why  should  not  the  shares 
of  stock  in  the  appellant  corporation  be  valued  and  assessed  and . 
taxes  paid  thereon?  The  number  of  corporations  incorporated 
under  the  laws  of  this  state,  engaged  in  business  here,  employ- 
ing vast  sums  of  money  and  possessed  of  extensive  property 
rights,  is  almost  unlimited,  and  yet  most  of  them,  in  the  proper 
and  successful  management  of  their  business,  have  been  com- 
pelled to  purchase  and  use  patent  rights,  to  enable  them  to  com- 
pete successfully  with  other  corporations  engaged  in  a  similar 
business.  They  are  without  exception  compelled  to  pay  taxes 
on  their  shares  of  stock  levied  and  assessed  in  like  manner  with 
those  in  controversy  here.  It  is  a  total  misconception  of  the 
object  sought  to  be  maintained  on  this  appeal  to  assert  that  this 
is  an  effort  to  tax  patent  rights.  It  is  not,  however,  necessary 
to  the  determination  of  the  rights  involved  in  this  controversy, 
to  decide  any  such  question.  *^*  It  is  a  proposition  about  which 
there  is  no  lingering  doubt,  that  patent  rights  are  personal  prop- 
erty and  entitled  to  the  same  protection  as  any  other  property: 
Cammeyer  v.  Newton,  94  U.  S.  225;  and  it  will  remain  for  future 
consideration  whether  a  patent  right  may  not  of  itself  be  a 
proper  subject  of  taxation,  but  that,  as  just  stated,  is  not  a  ques- 
tion necessary  to  be  decided  on  this  appeal.  It  has  been  else- 
where maintained  that  a  patent  right  resembles  a  franchise  in 
being  a  privilege  which  concerns,  and  is  intended  to  benefit,  the 
public,  which  depends  for  existence  and  preservation  upon  the 
authority  which  confers  it.  It  has  also  been  argued  in  the  hear- 
ing of  this  appeal  that  a  patent  contains  a  bargain  made  with 
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the  governmeiit  and  the  patentee,  to  be  judged  like  other  bar- 
gains. Conceding  both  propositions  to  be  correct,  how  does 
either  tend  to  affect  the  questions  under  consideration  here? 
To  say  that  the  shares  of  stock  of  a  corporation  incorporated 
under  the  laws  of  this  state  cannot  be  taxed  because  the  corpora- 
tion enjoys  certain  franchises,  the  very  use  of  which  enables  it 
to  successfully  carry  on  its  business,  would  be  to  strike  down 
our  entire  system  of  taxation  relating  to  corporations.  And 
even  if  it  be  true  that  a  patent  right  exists  through  the  medium 
of  a  contract  with  the  federal  government,  its  only  effect  upon 
the  value  of  the  shares  of  stock  of  a  corporation,  which  are  un- 
questionably taxable,  is  to  aid  in  the  development  of  the  busi- 
ness interest  of  such  corporation,  and  largely  multiply  the  chances 
of  its  successful  management.  So  that  it  is  not  a  question  as 
to  how  the  value  of  the  shares  of  stock  of  such  corporation 
have  been  enhanced,  whether  by  the  aid  of  patept  rights,  or  by 
the  sale  of  the  manufactured  product  obtained  by  the  use  of 
such  patent  rights,  or  by  the  superior  business  qualifications  of 
the  agents  of  the  corporation,  who  manage  and  control  its  affairs. 
It  matters  not  how  numerous  nor  how  valuable  its  patent  rights 
might  have  been  at  the  inception  of  the  appellant's  business  en- 
terprise, the  shares  of  its  stock  would  now  be  comparatively  value- 
less had  not  other  agencies,  ®**®  forceful  and  active,  put  life  and 
energy  into  the  undertaking.  The  supreme  court  of  Ohio, 
speaking  with  respect  to  the  meaning  of  the  patent  laws  of  the 
United  States,  and  quoted  with  approval  in  Patterson  v.  Ken- 
tucky, 97  U.  S.  506,  says:  "The  sole  operation  of  the  statute  ia 
to  enable  him  to  prevent  others  from  using  the  products  of  his 
labors  except  with  his  consent."  In  the  granting  of  patents, 
the  federal  government  has  never  sought  to  do  more,  and  in 
fact,  has  never  exercised  greater  authority,  than  to  extend  pro- 
tection to  the  privilege,  such  as  that  granted  by  a  patent  for  an 
invention,  against  the  infringement  of  those  who  seek  to  invade 
it.  A  patent  right,  in  its  usual  signification,  means  a  privilege 
gtanted  by  the  government  to  the  first  inventor  of  a  new  and 
useful  discovery  or  mode  of  manufacture  that  he  also  shall  be 
entitled,  during  a  limited  period,  to  the  exclusive  use  and  benefit 
thereof.  After  careful  examination,  we  have  failed  to  discover 
any  satisfactory  authority  showing  that  the  government  has  ever 
yet  indicated  any  intention  of  limiting  the  power  of  the  stateg 
in  dealing  with  a  subject  of  this  kind,  although  involving  patent 
rights.    It  is  a  proposition  without  support  to  seek  to  maintain 
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that  patent  rights  are  agencies  or  instrumentalities  of  the  gen- 
eral government  with  which  the  states  have  no  right,  in  any 
manner,  to  interfere:  Patterson  v.  Kentucky,  97  TJ.  S,  506;  Web- 
ber V.  Virginia,  103  U.  S.  344.  It  is  now  well-settled  law,  as 
determined  in  Western  Union  Tel.  Co.  v.  Attorney  General,  125 
U.  S.  551,  652,  that  "the  agencies  of  the  federal  government 
are  only  exempted  from  state  legislation,  so  far  as  that  legisla- 
tion may  interfere  with  or  impair  their  efficiency  in  performing 
the  functions  by  which  they  are  designed  to  serve  that  govern- 
ment." In  the  case  of  Livingston  v.  Van  Ingen,  9  Johns.  507, 
cited  and  approved  in  Patterson  v.  Kentucky,  97  U.  S.  508, 
Chancellor  Kent  said  that  "the  national  power  will  be  fully  sat- 
isfied if  the  property  created  by  patent  be,  for  the  given  time, 
enjoyed  and  used  exclusively,  so  far  as,  under  the  laws  of  the 
several  states,  the  property  shall  be  deemed  fit  for  toleration 
and  use.  There  is  no  need  of  giving  this  "^^^^  power  any  broader 
construction  in  order  to  attain  the  end  for  which  it  is  granted, 
which  was  to  reward  the  beneficent  efforts  of  genius,  and  to  en- 
courage the  useful  arts."  Mr.  Justice  Harlan,  in  referring  to 
the  Ohio  case  and  the  New  York  case  just  quoted  from  in  Pat- 
terson v.  Kentucky,  97  U.  S.  506,  and  pursuing  much  the  same 
line  of  thought,  remarks  that:  "The  right  which  the  patent  pri- 
marily secures  is  the  exclusive  right  in  the  discovery,  which  is 
an  incorporeal  right,  or,  in  the  language  of  Lord  Mansfield,  in 
Miller  v.  Taylor,  4  Burr.  2303,  'a  property  in  motion,  which  has 
no  corporeal,  tangible  substance.'  The  enjoyment  of  that  incor- 
poreal right  may  be  secured  and  protected  by  national  authority 
against  all  hostile  state  legislation;  but  the  tangible  property 
which  comes  into  existence  by  the  application  of  the  discovery 
is  not  beyond  the  control  as  to  its  use  of  state  legislation,  simply 
because  the  inventor  acquires  a  monoply  in  the  discovery." 

We  have  given  careful  scrutiny  to  the  various  authorities,  to 
which  we  have  been  referred,  bearing  upon  the  questions  raised 
by  this  appeal,  and  have  found  the  propositions  contended  for 
both  novel  and  interesting.  The  result  of  our  investigation  is, 
that  we  have  found  but  two  cases  directly  bearing  upon  the  sub- 
ject of  the  taxation  of  patent  rights,  as  such,  which  is  not  the 
specific  question  to  be  determined  on  this  appeal.  The  case 
which  supports  the  theory  of  the  exemption  of  patent  rights 
from  taxation  is  the  case  of  the  Commonwealth  v.  Westing- 
house  Electric  etc.  Co.,  151  Pa.  St.  265.  The  supreme  court  of 
Pennsylvania,  having  filed  no  opinion,  adopted  that  of  the  lower 
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court,  from  which  we  briefly  quote  and  which  sufficiently  marks 
the  distinction  between  the  Pennsylvania  case  and  the  one  now 
under  consideration.  The  former  case  maintains  that:  "The  tax 
being  upon  the  capital  stock,  it  is  a  tax  upon  the  company's 
property  and  assets."  This  is  not  the  law  of  Maryland,  and 
such  view  is  not  the  accepted  doctrine  held  by  the  United  States 
supreme  court:  Bank  of  Commerce  v.  Tennessee,  161  U.  S.  146. 
^'Taxes  being  made  the  sole  means  by  which  sovereignties  "^^^ 
can  maintain  their  existence,  any  claim  on  the  part  of  anyone 
to  be  exempt  from  the  full  payment  of  his  share  of  taxes  on  any 
portion  of  his  property  must,  on  that  account,  be  clearly  defined 
and  founded  upon  plain  language.  It  has  been  said  that  a  well- 
founded  doubt  is  fatal  to  the  claim;  no  implication  will  be  in- 
dulged in  for  the  purpose  of  construing  the  language  used  as 
giving  the  claim  for  exemption,  where  such  claim  is  not  founded 
upon  the  plain  and  clearly  expressed  intention  of  the  taxing 
power."  This  court,  as  hereinbefore  referred  to,  has  through 
its  chief  justice,  in  United  States  Electric  etc.  Co.  v.  State,  79 
Md.  70,  declared  that:  "The  tax  is  not  a  tax  upon  the  stock  or 
upon  the  corporation,  but  upon  the  owners  of  the  shares  of  stock, 
though  the  officers  of  the  corporation  are  made  the  agents  of 
the  state  for  the  collection  of  the  state  tax.  It  is  not  material 
what  assets  or  other  property  make  up  the  value  of  the  shares. 
Those  shares  are  property,  and  under  existing  laws  are  taxable 
property." 

We  have  referred  to  the  one  case,  that  of  Commonwealth  v. 
Wcstinghouse  Electric  etc.  Co.,  151  Pa.  St.  265,  which  maintains 
the  nonliability  to  taxation  of  patent  rights;  the  case  of  People 
v.  Campbell,  138  N.  Y.  543,  maintains  a  doctrine  directly  con- 
trary to  the  Pennsylvania  case.  The  New  York  case  was  a  pro- 
ceeding by  certiorari  to  review  the  action  of  the  state  comptroller 
in  imposing  a  tax  upon  the  relator,  the  Edison  Electric  Light 
Company,  a  domestic  corporation,  under  the  corporation  tax  act. 
The  entire  capital  stock  of  the  relator  was  originally  invested 
in  patent  rights.  Corporations  were  formed  in  New  York  and 
other  states,  to  whom  the  relator  granted  the  right  to  use  these 
patents,  receiving  in  compensation  stock  in  such  corporations. 
It  was  decided  that  as  to  so  much  of  such  stock  as  was  in  corpo- 
rations organized  in  New  York,  it  was  the  capital  of  the  relator 
employed  in  that  state,  and  ns  such  was  a  basis  of  taxation,  but 
that  the  stock  in  corporations  in  other  states  was  capital  em- 
ployed outside  the  state,  and  not  taxable.    It  was  also  claimed 
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in  that  case  that  the  relator  held  bonds  of  foreign  corporations, 
issued  to  it  in  payment  for  patent  right  granted,  and  on  this 
question  it  was  "^"^  determined  that  so  much  of  relator's  capital 
as  was  invested  in  these  bonds  was  a  basis  of  taxation  under  the 
statute.  In  delivering  the  opinion  of  the  court.  Earl,  J.,  said: 
"It  is  sufficiently  accurate  for  the  purpose  now  in  hand  to  say 
that  the  entire  capital  of  the  relator  was  originally  invested  in 
patent  rights.  Corporations  were  formed  in  various  cities  of 
this  state,  and  to  a  large  extent  in  cities  outside  of  the  state,  to 
use  these  patents,  and  to  those  corporations  the  relator  granted 
the  right  to  use  the  patents,  and  in  compensation  for  such  grants 
it  received  stock  of  such  corporation,  and  during  the  year  1891 
it  held  such  stocks  and  received  the  dividends  declared  thereon. 
As  to  so  much  of  said  stocks  as  was  in  corporations  organized  in 
this  state,  it  cannot  be  doubted  that  its  capital  was  employed  in 
this  state.  So  much  of  its  capital,  to  wit,  its  patents,  as  was 
used  to  purchase  such  stocks,  was  employed  for  that  purpose, 
and  was  thus  used  for  the  business  of  the  relator.  The  stocks 
existed  within  this  state,  and  were  kept  and  held  to  produce 
revenue  here,  and  hence  in  every  sense  were  employed  within 
this  state.  They  took  the  place,  as  a  portion  of  the  relator's  cap- 
ital, of  the  patent  rights  transferred  in  payment  for  them.  The 
stocks  which  the  relator  took  in  companies  organized  outside  of 
this  state  stood  for  so  much  of  the  relator's  capital  invested  out- 
side of  the  state.  It  took  a  portion  of  its  capital,  to  wit,  a  por- 
tion of  its  patent  rights,  and  employed  it  outside  the  state  to 

purchase  those  stocks Those  stocks  had  no  situs  here, 

and  were  not  taxable  here  under  any  system  of  taxation  which 
ever  existed  in  this  state.  To  make  such  capital  a  basis  for  taxa- 
tion it  must  have  been  employed  within  this  state It  is 

said  in  this  record,  although  not  distinctly  shown,  that  the  re- 
lator also  held  bonds  of  foreign  corporations,  issued  to  it  in  pay- 
ment for  patent  rights  granted.  We  think  that  so  much  of  the 
capital  as  was  invested  in  such  bonds  was  a  basis  of  taxation 
here  under  the  act.  Those  bonds  were  presumably  held  at  its 
office  in  this  state,  and  such  bonds,  as  well  as  all  choses  in  action, 
unless  kept,  employed,  or  ''^^  used  outside  of  the  state,  have 
their  situs  at  the  domicile  of  the  owner.  The  bonds  took  the 
place  of  the  patent  rights  granted  for  their  purchase.  They 
were  kept  and  held  here  to  earn  revenue  for  the  relator,  and  they 
were,  in  a  proper  sense,  employed  here  for  that  purpose." 

We  have  thus  presented  both  sides  of  this  controversy,  at 
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perhaps  greater  length  than  was  necessary,  hut  the  question  is 
yet  in  h'mine  and  may  he  regarded  as  opening  a  new  avenue  of 
judicial  investigation.  If  the  comptroller  and  treasurer  have  in 
reviewing  the  action  of  the  state  tax  commissioner  discharged 
their  duty  in  accordance  with  the  provisions  of  the  code,  under 
which  they  were  acting,  and  we  think  they  have,  their  action  is 
final,  and  from  it  no  appeal  will  lie. 

The  second  contention  which  we  are  called  upon  to  consider 
on  this  appeal  is,  whether  there  is  any  prohihition  in  the  consti- 
tution of  the  United  States  compelling  the  appellee  to  make  any 
reduction  in  the  amount  of  taxes  assessed  on  the  shares  of  stock 
of  the  appellant  hy  reason  of  certain  patents  granted  hy  the  fed- 
eral government,  and  now  owned  hy  the  appellant.  Much  that 
we  have  already  said  meets  this  ohjection.  We  fail  to  see  how  a 
state  tax  upon  patent  rights  themselves  would  directly  or  indi- 
rectly conflict  with  the  power  conferred  upon  th^  federal  govern- 
ment "to  promote  the  progress  of  science  and  useful  arts,  hy 
securing  for  a  limited  time  to  authors  and  inventors  the  exclusive 
right  to  their  respective  writings  and  discoveries":  U.  S.  Const., 
art.  1,  sec.  8.  The  power  of  Congress  (giving  effect  to  this  pro- 
vision) goes  no  further  than  to  secure  to  the  author  or  inventor 
a  right  of  property,  which,  like  every  other  species  of  property, 
mast  be  usetl  and  enjoyed  within  each  state  according  to  the 
laws  of  each  state:  Kent,  C,  in  Livingston  v.  Van  Ingen,  9 
Johns.  581.  This,  we  think,  correctly  announces  the  rule  of 
construction  which  ought  to  he  applied  to  the  section  of  the 
constitution  just  referred  to.  We  entertain  no  doubt  as  to  its 
meaning  and  effect,  and  find  the  questions  raised  on  ''^^  this 
appeal  in  no  respect  in  derogation  of  the  constitution.  We 
find  no  error  in  the  rulings  of  the  court  below,  which  we  have 
treated  collectively  rather  than  separately,  as  we  have,  by  so  do- 
ing, been  the  better  enabled  to  consider  them. 

It  follows  from  the  views  expressed  that  the  judgment  of  the 
court  below  must  be  affirmed. 


CORrORATIONS— TAXATION  UPON  STOCK-EFFECT  OF.— 
The  capital  stock  of  a  corporation  and  the  shares  of  the  capital 
stock  are  distinct  thlnprs,  and  l)oth  may  bo  taxod  without  imposing 
double  taxation:  See  monographic  note  to  Buck  v.  Miller,  (52  Am 
St.  Rep.  458;  Commonweallh  v.  ClunlottesviUe  etc.  Ix)an  Co.,  90 
Va.  700;  44  Am.  St.  Rep.  050,  and  note.  The  personal  property  of 
a  bank  subject  to  taxation  is  so  much  of  the  capital  stock  paid 
In  or  secured  as  will  remain  after  deductins  tlicrefrom  the  actual 
cost  of  all  the  real  estate  of  the  company:  Bank  of  Utlca  v.  T'ti<  ;i 
4  Paige,  809;  27  Am.  Dec.  72.  Stock  of  a  corporation  may  be  taxed 
to  the  owner,  independently  of  taxation  upon  the  corporate  fran- 
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chlses  and  property:  Belo  v.  Forsyth  County,  82  N.  C.  415;  '66  Am. 
Rep.  688;  Memphis  v.  Ensley,  6  Baxt.  553;  82  Am.  Rep.  532,  and 
note.  Compare  State  v.  Travelers'  Ins.  Co.,  70  Conn.  590;  66  Am. 
St.  Rep.  138,  and  note. 

TAXATION  OF  PATENTS  OWNED  BY  CORPORATION.— It 
la  the  settled  doctrine  of  Pennsylvania  courts  that  the  capital  stock 
of  a  corporation  Issued  for,  or  Invested  in,  patents  or  patent  rights, 
is  not  subject  to  taxation  under  state  laws:  Commonwealth  v.  Ed- 
ison Electric  Light  Co.,  157  Fa.  8t  629;  87  Am.  St  Rep.  747,  and 
extended  note. 


OASES     • 

SUPREME   COURT 

MICHIGAN. 


Bahel  v.  Manning. 

[112  MICHIGAN,  24.] 

NEGLIGENCE  IN  USE  OF  FIREARMS,— The  act  of  point- 
Ing  a  gun  at  another,  cocking  It,  and  pulling  the  trigger,  is  of  itself 
a  negligent  act,  and  the  person  so  doing,  though  thinking  the  gun 
to  be  unloaded,  is  not  excused  from  the  consequences  of  his  negli- 
gent act  by  reason  of  the  care  which  he  took  prior  to  its  commission 
to  determine  whether  the  gun  was  loaded,  if  in  fact  it  was  loaded 
and  was  discharged  to  the  Injury  of  another. 

NEGLIGENCE  IN  USB  OF  FIREARMS.— A  person  who 
cocks  a  gun  and  pulls  the  trigger,  knowing  the  gun  to  be  pointed 
at  another  person,  but  thinking  it  to  be  unloaded,  is  liable  in  dam- 
ages to  such  other  person  for  whatever  injury  is  inflicted  upon  him 
by  the  discharge  of  the  gun,  unless  the  latter  is  guilty  of  contrib- 
utory negligence. 

NEGLIGENCE  IN  USB  OF  FIREARMS— CONTRIBUTORY 
NEGLIGENCE.— One  who  sits  within  range  of  a  gun  when  he 
knows  that  it  Is  cocked  and  that  another  Is  about  to  pull  the  trig- 
ger, and  fails  to  protest  or  get  out  of  range,  although  having  time 
to  do  so,  is  guilty  of  contributory  negligence  precluding  a  recovery 
in  case  he  is  Injured  by  the  discharge  of  the  gun. 

Action  to  recover  for  negligence.  Judgment  for  plaintiff. 
Defendant  appealed. 

E.  E.  Emerick  and  J.  H.  Davitt»  for  the  appellant. 

Humphrey  &  Grant,  for  the  appellee. 

"  LONG,  C.  J.  This  is  an  action  on  the  case  for  damages 
for  injuries  caused  hy  the  defendant's  carelessly  and  negligently 
discharging  a  gun,  the  bullet  from  which  passed  through  plain- 
tiff's right  thigh  and  hip,  permanently  disabling  him. 

It  appears  that  the  defendant,  at  the  time  of  the  accident,  was 

(8U) 
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«  resident  of  Saginaw,  this  State,  and  had  gone  to  Otsego  Lake 
on  a  hunting  trip.  He  had  formerly  lived  at  that  village  for 
some  years,  and  he  and  the  plaintiff  were  well  acquainted.  On 
the  evening  of  November  13,  1894,  the  plaintiff,  learning  that 
the  defendant  was  at  the  hotel  in  the  village,  called  to  visit  him. 
As  the  plaintiff  entered  the  public  room  of  the  hotel,  he  found 
the  defendant  seated  in  front  of  a  washstand  on  the  east  side  of 
the  room,  fixing  his  gun.  He  had  taken  the  stock  off  and  the 
works  out,  and  was  fixing  the  spring,  the  barrel  of  the  gun  lying 
across  his  lap.  The  plaintiff  became  seated  near  the  defendant, 
when  some  conversation  was  had  between  them  in  reference  to 
the  gun.  During  the  day  the  defendant  had  loaded  the  gun — 
that  is,  had  put  a  number  of  loaded  cartridges  into  the  magazine 
• — but  had  had  trouble  with  discharging  some  of  them.  The 
gim  had  twice  failed  to  explode  the  cartridges  during  the  day, 
and  he  took  it  back  to  the  hotel  with  the  cartridges  in  the  maga- 
2ine.  He  testifies  that,  before  he  commenced  working  on  the 
gun  to  take  it  apart,  he  worked  the  lever  which  extracts  the 
cartridges  from  the  gun  until  it  failed  to  throw  out  any  more 
cartridges,  and  then  took  the  gun  apart,  and  it  was  in  that  condi- 
tion when  the  plaintiff  ®®  came  in.  The  parties  differ  as  to  the 
position  of  the  gun  and  the  position  occupied  by  each  after 
the  plaintiff  came  into  the  room.  The  plaintiff  testified  that, 
after  he  had  spoken  to  the  defendant,  he  "asked  him  about 
the  gun,  and  what  was  the  matter  with  it,  and  defendant  said 
the  spring  was  not  stiff  enough;  that  it  wouldn't  set  the  car- 
tridges off — ^meaning  the  fire.  I  said,  Terhaps,  if  you  put  a 
piece  of  leather  under  the  spring,  it  will  make  it  so  it  will  stand 
during  the  hunting  season.'  He  finally  took  it  apart  and  put 
the  piece  of  leather  under  the  spring,  and  put  the  spring,  with 
the  rest  of  the  works,  back  into  the  gun,  turned  it  up  like  that 
[indicating],  and  drew  the  gun  up  like  that  [indicating],  and 

discharged  it The  gun  was  pointed    so  that    when    it 

went  off  it  hit  me  in  the  leg."  He  further  testified  that  the 
gun  was  on  the  defendant's  knee,  and  that  he  put  the  works 
in,  and  "then  it  was  ready  to  see  if  the  spring  was  any  stiffer. 
He  just  turned  it  and  drew  it  onto  me.'*  On  cross-examina- 
tion, he  testified  that  the  gun  was  not  pointed  at  him  until  the 
spring  was  fixed  and  defendant  brought  it  up  to  try  it.  He 
was  asked: 

"Did  you  say  anything  about  trying  it?  A.  Yes,  sir.  After 
he  put  the  leather  und*er  the  spring,  then  I  told  him  to  try  it — 
see  if  he  could  get  it  any  better. 
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"Q.  There  was  only  one  way  for  him  to  try  it?  A.  He  could 
try  it  by  raising  the  hammer  and  not  letting  it  snap  down. 

"Q.  Didn't  he  do  that — raise  it  with  his  thumb?  A.  No; 
he  raised  the  hammer  and  snapped  it,  and  drew  it  onto  me. 
I  didn't  tell  him  to  draw  it  onto  me.  I  leaned  back  in  my  chair. 
I  saw  him  do  this.  In  order  to  get  away,  I  had  to  get  forwa^-d. 
It  happened  so  quick  I  didn't  have  time  to  take  a  second  thought. 

"Q.  When  you  said  to  him  to  try  it,  of  course  the  only  thor- 
ough way  to  try  that  would  be  to  cock  the  gun,  and  let  it  pull  the 
trigger,  and  let  it  strike  down?  A.  But  he  needn't  point  it  at 
anybody 

"Q.  Did  you  think  the  gun  was  loaded?  A.  No,  sir;  I  didn't; 
but  I  ain't  in  the  habit  of  pointing  ^^  a  gun  at  anybody,  or  hav- 
ing it  pointed  at  me,  whether  it  was  loaded  or  not." 

The  witness  further  testified  that  during  all  the  time  he 
was  in  the  room,  and  up  to  the  time  when  the  gun  was  snapped 
off,  he  was  not  in  range  with  the  muzzle. 

The  defendant's  statement  of  the  affair  is,  that  he  had  been 
in  the  woods,  and  had  shot  at  a  deer  or  two  that  day,  and  that 
the  gun  had  failed  to  go  off;  that  that  evening  he  was  trying 
t^  tighten  the  mainspring;  that  when  the  plaintiff  came  in, 
defendant  showed  him  the  cartridge  which  the  gun  had  re- 
fused to  break,  and  had  only  dented  the  top  of  it  a  little;  that 
after  fixing  the  spring,  he  was  working  the  hammer,  when  the 
plaintiff  said,  "Snap  it  off;  it  won't  hurt  it";  that  he  did  snap 
it  off,  when  it  went  off,  and  the  plaintiff  was  injured.  He  tes- 
tified further  that  the  gun  was  in  the  same  position  from  the 
time  he  started  to  work  at  it  until  it  was  discharged;  that  he 
believed  it  was  entirely  unloaded,  and  that  there  was  noth- 
ing that  occurred  there  that  night  to  indicate  that  there  was 
anything  wrong  with  the  mechanism  of  the  gun;  that  the  lever 
operated  as  it  usually  did  when  emptying  the  gun  and  majra- 
zine  of  the  cartridges;  that  he  had  no  recollection  of  any  change 
in  the  plaintiff's  position  or  of  his  own  after  the  plaintiff  sat 
down  there;  that  the  gun  pointed  in  his  direction  all  the  time 
from  the  time  he  eat  down  until  it  was  discharged;  that  he  did . 
not  pick  it  up,  raise  the  hammer  and  bring  it  around  toward 
the  plaintiff,  and  then  pull  it  off.  The  defendant  further  tes- 
tified that  he  supposed  he  had  all  the  cartridges  out  of  the  gun 
and  out  of  the  magazine;  that  his  attention  was  called  to  this 
before  the  plaintiff  came  in  by  a  Mr.  Callahan,  who  asked.  "Is 
there  anything  in  that  gun?"  and  defendant  told  him   there 
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was  not,  and  that  he  said  to  him,  "Do  you  suppose  I  would  go 
to  work  to  fix  a  gun  with  any  loads  or  cartridges  in  it?"  that 
he  pumped  the  lever  to  show  him  there  was  not,  probably  five 
or  six  times;  that  this  was  the  usual  way  of  throwing  out  the 
cartridges.  It  was  shown,  however,  *®  by  the  testimony  of 
other  witnesses,  that  if  the  cartridge  was  carried  from  the  maga- 
zine to  the  barrel  by  working  the  lever  after  the  works  had  been 
put  back  into  the  gun,  the  cartridge  would  come  into  plain 
view  of  the  one  working  the  lever. 

The  defendant  presented  several  requests  to  charge  to  the 
court,  relating  to  the  question  of  defendant's  negligence.  These 
the  court  refused,  but  charged  the  jury  upon  that  question  as 
follows:  "It  seems  from  some  cause — the  witnesses  are  not 
able  to  explain  just  how — one  cartridge  was  not  removed,  and 
the  result  was  this  accident.  The  pointing  of  the  gun,  under 
such  circumstances,  at  another,  is  made  an  unlawful  act  by 
the  statutes  of  this  state.  The  fact  that  the  defendant  had  used 
the  precautions  which  he  has  enumerated,  for  the  purpose  of 
determining  whether  the  gun  was  or  was  not  loaded,  will  not 
relieve  him  from  liability,  from  the  consequences  of  his  neg- 
ligent act  in  pointing  the  gun  at  the  plaintiff,  raising  the  ham- 
mer, and  pulling  the  trigger,  which  were  the  immediate  acts 
which  caused  a  discharge  of  the  gun  and  resulted  in  injury  to 
the  plaintiff.  A  man  is  not  excused  from  his  act  in  injuring 
another  by  pointing  and  discharging  a  gun  at  him  from  the 
fact  that  he  supposed  he  had  taken  all  necessary  precautions 
prior  to  the  doing  of  this  for  the  purpose  of  ascertaining  and 
determining  that  the  gun  was  not  loaded.  The  act  of  point- 
ing a  gun  at  another,  cocking  it,  and  pulling  the  trigger,  is 
of  itself  a  negligent  act;  and  the  person  so  doing,  if  the  gun 
chances  to  be  loaded  and  is  discharged,  and  injures  another, 
is  not  excused  from  the  consequences  of  this  negligent  act  on 
account  of  the  care  which  he  took  prior  to  its  commission  to 
determine  whether  the  gun  was  loaded.  I  therefore  charge 
fou,  gentlemen  of  the  jury,  that,  under  the  undisputed  evidence 
In  this  case,  the  act  of  the  defendant  in  pointing  the  gun  at 
the  plaintiff,  raising  the  hammer,  and  pulling  the  trigger,  which 
caused  the  gun  to  be  discharged  and  to  injure  the  plaintiff,  was 
a  negligent  act  on  the  part  of  the  defendant  and  rendered 
him  liable  to  the  plaintiff  in  this  action,  and  your  verdict  must 
be  in  his  favor,  unless  you  find  that  the  plaintiff  himself 
was  guilty  of  contributory  negligence.  The  plaintiff,  in  order 
to  recover,  must  establish,  by  a  preponderance  of  evidence,  two 
facts:  1.  That  the  injury  *®  was  caused  by  the  neghgence  of 
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the  defendant;  2.  That  he  himself  was  not  guilty  of  contribu- 
tory negligence.  And  the  burden  of  proof  is  upon  the  plaintiff 
to  establish  both  of  these  propositions.  I  have  already  instruc- 
ted you  that,  as  a  matter  of  law,  the  plaintiff  has  established 
the  first  proposition — that  the  defendant,  in  so  pointing  the 
gun  and  dischargiif^  it,  was  guilty  of  negligence." 

The  sections  of  the  statute  referred  to  by  the  court  in  ita 
charge  to  the  jury  are  9110-9113,  inclusive,  of  2  Howell's  Stat- 
utes. The  act  was  passed  in  1869,  and  is  entitled,  "An  act  to 
prevent  the  careless  use  of  firearms."  In  People  v.  Chappell, 
27  Mich.  486,  this  statute  was  under  consideration,  and  it  was 
held  that  a  prosecution  would  not  lie,  and  a  conviction  would 
not  be  sustained,  under  it,  where  the  use  of  firearms  was  not 
careless,  but  waa  intentional  or  malicioud.  Mr.  Justice  Camp- 
bell, in  speaking  of  the  act,  said:  "The  statute  was  designed  to 
punish  a  class  of  acts  done  carelessly,  but  without  any  design 
of  doing  mischief,  and  the  various  sections  must,  under  our  con- 
stitution, be  construed  so  as  to  conform  to  the  title.  The  ab- 
sence of  malice  is  as  necessary  an  ingredient  in  the  statutory 
definition  as  the  use  of  firearms.  And  the  offense  is  purely 
statutory." 

Section  9113  provides:  "Any  party  maimed  or  wounded  by  the 
discharge  of  any  firearm  as  aforesaid.  .  .  .  may  have  an  ac- 
tion on  the  case  against  the  party  offending,  for  damages,  which 
shall  be  found  by  a  jury,"  et  cetera. 

The  general  rule,  and  without  reference  to  tliii  statute,  is 
that  a  very  high  degree  of  care  is  required  from  all  persons 
using  firearms  in  the  immediate  vicinity  of  others,  no  matter 
how  lawful  or  even  necessary  such  use  may  be:  7  Am.  &  Eng. 
Ency.  of  Law,  523.  This  same  principle  is  stated  in  2  Shear- 
man and  Redfield  on  Negligence,  4th  ed.,  sec.  686.  In  Mor- 
gan V.  Cox,  22  Mo,  373,  66  Am.  Dec.  623,  it  was  held  that, 
where  injury  to  anotlier  is  caused  by  an  act  that  would  have 
amounted  to  trespass  vi  et  armis  under  the  old  system  of  ac- 
tions, it  is  no  defense  that  the  act  occurred  ^**  through  inad- 
vertence, or  without  the  wrongdoer's  intending  it;  it  must  ap- 
pear that  the  injury  done  was  inevitable,  and  utterly  without 
fault  on  the  part  of  the  alleged  wrongdoer.  Defendant's  coun- 
sel contended  that  if  the  jury  found  that  the  defendant  had 
used  the  ordinary  and  usual  means  of  unloading  the  gun,  and 
satisfied  himself  by  such  means  that  the  gun  was  unloaded,  then 
he  could  not  be  charged  with  negligence.  We  think  the  court 
Tery  properly  refused  that  instruction.    As  was  said  in  Castle 
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•▼.  Duryee,  2  Keyes,  173:  "It  is  not  the  law  that  if  one,  sup- 
;posing  a  musket  to  be  unloaded,  or  to  be  charged  only  with 
, powder,  snaps  it  at  another,  and  he  is  wounded,  he  is  irrespon- 
--«ible  in  a  civil  action;  and  it  is  of  no  consequence,  so  far  as 
-maintaining  the  action  is  concerned,  that  he  acted  upon  the 
most  plausible  or  the  most  reasonable  gnfands,  and  fully  be- 

i  lieved  that  the  gun  was  not  charged  with  anything  which  could 

-  injure  another." 

In  Judd  V.  Ballard,  66  Vt.  668,  it  appeared  that  the  plain* 
tiff  was  injured  by  the  discharge  of  a  revolver  in  the  hands  of 

>  the  defendant  while  the  two  were  facing  each  other,  lying  in  the 

'bottom  of  an  express  wagon.     The  defendant  had  discharged 

'^ne  of  the  barrels  for  amusement,  and  was  fixing  the  hammer, 
preparatory  to  returning  the  revolver  to  his  pocket,  when  the 

'discharge  which  injured  the  plaintiff  occurred.     It  was  said  by 

ithe  court  that,  "upon  the  facts  presented,  the  defendant  is 
-clearly  answerable  for  the  damages.'*  It  was  further  said:  "The 
shooting  of  the  plaintiff  was  an  accident,  but  in  no  sense  an 
unavoidable  accident.  It  would  not  have  occurred  but  for  the 
defendant's  carelessness.  The  test  of  liability  is  not  whether 
the  injury  was  accidentally  inflicted,  but  whether  the  defend- 

.-ant  was  free  from  blame":  Citing  Vincent  v.  Stinehour,  7  Vt. 

•62;  29  Am.  Dec.  145;  Morris  v.  Piatt,  32  Conn.  75;  Bullock  v. 

-Babcock,  3  Wend.  391.  It  was  further  stated  in  that  case: 
"The  injury  was   the    direct   result  of  a  force   put    in  ^*  mo- 

-tion  by  the  defendant.  The  fact  that  the  force  was  put  in  mo- 
tion through  negligence  does  not  preclude  the  plaintiff  from 
maintaining  trespass.  Neither  an  intention  to  injure  the  plain- 
tiff, nor  an  intention  to  do  the  act  which  caused  the  injury, 
is  essential.  It  is  sufficient  if  the  defendant  does  a  positive  act 
Jiora  which  the  plaintiff  suffers  an  immediate  injury":  Citing 
1  Smith's  Leading  Cases,  560;  Leame  v.  Bray,  3  East,  593; 
Welch  V.  Durand,  36  Conn.  182;  4  Am.  Eep.  55;  Clafiin  v.  Wil- 
cox, 18  Vt.  605;  Howard  v.  Tyler,  46  Vt.  683. 

The  court,  continuing,  further  said:  'T^t  was  proper  to  direct 
-a  verdict.  There  was  no  room  for  conflicting  views  as  to  the 
essential  feature  of  the  defendant's  conduct.  The  question  was 
_iiot  whether  it  was  proper  to  place  the  hammer  between  two 
cartridges,  nor  whether  the  defendant  was  handling  the  ham- 
mer in  a  proper  manner.  However  proper  it  may  have  been 
to  place  the  hammer  in  that  position,  and  whatever  the  care 
vith  which  the  defendant  was  moving  the  hammer,  it  was  neg- 
Jigence  to  be  adjusting  it  with  the  revolver  so  held  that  an  ac- 
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cidental  discharge  would  injure  the  plaintiff.  There  was  no 
evidence  tending  to  show  that  the  position  of  the  revolver  at 
the  time  of  discharge  was  due  to  any  controlling  outside  force, 
and  no  circumstances  are  shown  from  which  the  presence  of 
such  a  force  could  be  inferred.  Any  danger  that  might  arise 
from  the  jolting  of  the  wagon  the  defendant  was  bound  to 
consider.  The  undisputed  facts  admit  of  no  inference  which 
could  relieve  the  defendant  from  liability.*' 

In  Tally  v.  Ayres,  3  Sneed,  677,  it  was  said:  "To  constitute 
an  available  defense  in  such  cases,  it  must  appear  that  the  in- 
jury was  unavoidable,  or  the  result  of  some  superior  agency, 
without  the  imputation  of  any  degree  of  fault  to  the  defendant. 
The  lawfulness  of  the  act  from  which  the  injury  resulted  is  no 
excuse  for  th^  negligence,  unskillfulness,  or  reckless  incaution  of 
the  party.  Everyone  in  the  exercise  of  a  lawful  right  is  bound 
to  use  such  reasonable  vigilance  and  precaution  as  that  no  in- 
jury may  be  done  to  others.  Nor  is  it  material,  in  a  civil  action 
for  the  recovery  of  damages,  whether  the  injury  was  willful  or 
not."  8*  See,  also,  Eegina  v.  Salmon,  6  Q.  B.  Div.  79;  29  Moak, 
Eng.  E.  503. 

It  is  apparent  from  the  defendant's  own  testimony  that  he 
was  responsible  for  the  cartridges  having  been  left  in  the  gun. 
He  had  been  hunting  that  day,  and  had  loaded  it  with  cartridges. 
The  fact  that  he  believed  that  he  had  removed  them  all  from 
the  gun  would  not  relieve  him  from  responsibility  in  snapping 
it,  when  he  knew  it  was  pointed  directly  towards  the  plaintiff. 
Had  he  examined  the  gun,  he  would,  of  necessity,  have  seen  the 
cartridge  there,  as  it  was  shown  that  it  would  have  been  in  plain 
view  when  placing  the  works  back  in  the  gun;  also,  that  when 
pulling  the  lever,  the  cartridge  being  raised  into  the  barrel,  had 
he  then  looked  he  could  have  seen  the  cartridge  in  the  barrel. 
He  testified  that  the  gun  was  pointing  at  the  plaintiff  all  the 
time  he  was  fixing  it,  and  that  it  was  in  the  same  direction  when 
he  snapped  it  off.  The  statute  is  aimed  at  just  such  cases  as  the 
present.  It  was  also  a  plain  violation  of  the  statute  to  snap 
the  gun  while  it  pointed  directly  toward  the  plaintiff,  and  this 
violation  of  statutory  duty  is  negligence  per  se;  but,  aside  from 
this,  we  think  that  under  the  well-settled  rules,  and  under  the 
authorities  above  cited,  the  defendant  was  guilty  of  negligence, 
and  was  liable  in  a  common-law  action. 

The  only  other  contention  in  the  case  which  we  deem  it  nec- 
essary to  discuss  is  the  claim  made  by  the  defendant  that  the 
plaintiff  waa  guilty  of  contributory  negligence.    That  question. 
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however,  we  think,  was  fully  and  fairly  submitted  to  the  jury. 
The  court  charged  them  upon  that  proposition  as  follows:  "Tiie 
claim  of  the  plaintiff  is,  that  when  he  came  into  the  hotel  tliere 
that  evening  for  the  purpose  of  having  a  friendly  visit  witii  the 
defendant,  he  found  him  engaged  in  repairing  the  lock  of  his 
gun.  He  says  he  took  a  seat  a  short  distance  from  him,  but 
out  of  the  range  of  the  gun,  as  the  defendant  was  then  handling 
it;  ...  .  that  after  the  defendant  had  repaired  the  lock  and  put 
it  together  again,  that  he  took  this  gun  up,  after  some  remarks 
had  been  made  in  regard  to  snapping  it  or  trying  '^  it,  and  shift- 
ed its  position  so  that  it  then  was  pointing  towards  him,  and 
snapped  the  gun.  His  claim  is,  that  this  changing  of  the  gun 
as  he  took  it  up  in  order  to  cock  it  was  done  so  soon  that  he 
had  no  opportunity  to  protest  or  get  out  of  the^vay.  If  you 
find  that  this  occurred  as  claimed  by  the  plaintiff,  then  he  was 
not  guilty  of  contributory  negligence.  On  the  other  hand,  it  is 
claimed  by  the  defendant  that,  during  all  the  time  the  plain- 
tiff remained  there,  he  was  sitting  either  in  actual  range  of  this 
gun,  or  so  near  that  a  slight  movement  of  it  would  have  brouglit 
him  in  range.  His  claim  is,  too,  that  after  the  lock  had  been 
repaired,  and  while  the  defendant  was  operating  the  hammer 
to  test  the  strength  of  the  mainspring,  that  the  plaintiff  request- 
ed him  to  try  or  snap  the  lock  while  it  was  pointed  (he  made  this 
request,  rather,  at  a  time  when  the  gun  was  pointed)  right  toward 
the  plaintiff  in  the  case;  that  this  request  was  made  twice;  that 
then  the  defendant  did  snap  the  gun,  that  it  proved  to  be  loaded; 
there  was  an  explosion,  and  the  bullet  penetrated  the  thigh  of 
the  plaintiff.  If  you  find  that  the  defendant's  version  of  this 
is  true,  I  charge  you  that  if  you  find  that  during  the  twenty  min- 
utes or  so  that  the  plaintiff  sat  by  the  defendant  before  the  acci- 
dent, and  while  the  defendant  was  repairing  the  gun,  the  plain- 
tiff sat  in  range  of  the  gun,  or  so  nearly  within  the  range  of  it 
that  a  slight  movement  of  it  might  bring  him  within  range,  and 
if,  while  sitting  there,  he  knew  the  defendant  was  about  to  snap 
the  gun  to  try  the  lock,  and  had  time  either  to  protest  or  get 
out  of  the  way,  and  did  neither,  or  if  you  find  that  the  plaintiff 
invited  the  defendant  to  try  it  or  snap  it,  meaning  thereby  to 
allow  the  hammer  to  strike  so  as  to  discharge  the  cartridge,  if 
one  happened  to  be  in  the  gun,  then  the  plaintiff  was  guilty  of 
contributory  negligence,  and  he  is  not  entitled  to  recover.  As 
I  have  said  to  you,  the  burden  of  proving  that  he  was  not  guilty 
of  contributory  negligence  is  upon  the  plaintiff." 

There  is  a  claim  made  in  the  case  that  the  court  improperly 


March,  1597- J    GRASSfcB  &  Brand  Brewing  Co.  v.  Rogers.  3S9 

allowed  certain  expert  testimouy  to  be  given,  bearing  upon  the 
question  of  defendant's  negligence  in  handling  the  gun;  but 
inasmuch  as  we  hold  the  court  was  correct  in  charging  the  jury, 
as  matter  of  law,  that  the  ^*  defendant  was  guilty  of  negligence, 
this  question  is  of  no  importance,  and  will  not  be  discussed. 
The  judgment  must  be  affirmed. 

The  other  justices  concurred. 


NEGLIGENCE— WHAT  CONSTITUTES.-Negllgence  Is  the  fail- 
ore  to  exercise  such  care,  prudence,  and  forethought  as  duty,  und» 
the  circumstances,  requires  should  be  given  and  exercised,  it  Is 
the  omission  to  do  something  which  a  reasonable  man,  guided  by 
those  considerations  which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  the  doing  of  something  which  a  prudent  and 
reasonable  man  would  not  do:  Brotherton  v.  Manhattan  Beach  Imp. 
Co.,  48  Neb.  563;  58  Am.  St.  Rep.  709,  and  note. 

NEGLIGENCE— CONTRIBUTORY— WHEN  BARS  RECOVERY. 
One  who,  knowing  the  danger  from  the  negligence  of  another,  and 
understanding  and  appreciating  the  risk  therefrom,  voluntarily  ex- 
poses himself  to  it  Is  precluded  from  recovering  for  the  injury  re- 
sulting from  such  exposure:  Fitzgerald  v.  Connecticut  etc.  Paper 
Co.,  155  Mass.  155;  31  Am.  St.  Rep.  537;  Harris  v.  Clinton,  Gi  Mich. 
447:  8  Am.  St  Rep.  842. 


Grasser  &  Brand  Brewing  Company  v.  Rogers. 

[112  Michigan,  112  ] 

SURETYSHIP— EXTENT  OF  LIABILITY.— A  surety  for  the 
purchase  price  of  goods  agreed  to  be  purchased  In  carload  lots  la 
not  liable  for  purchases  made  by  his  principal  in  other  quantities. 

SURETYSHIP— EXTENT  OF  LIABILITY.— A  surety  can  In- 
sist that  he  cannot  be  bound  except  upon  his  own  terras,  and  his 
obligation  cannot  fairly  be  extended  beyond  the  scope  of  his  writ- 
ten agreement. 

SURETYSHIP  —  APPLICATION  OP  PAYMENTS.— If  a 
surety  under  his  contract  is  liable  for  the  purchase  price  of  such 
goods  only  as  are  sent  In  carload  lots,  and  remittances  sent  by  the 
purchaser,  without  direction  as  to  their  application,  are  more  than 
sufficient  to  pay  for  such  goods  as  were  sent  In  carload  lots  and 
shipped  prior  to  other  lots  not  paid  for,  the  remittances  must  be 
applied  in  payment  of  the  carload  lots,  and  the  surety  is  relieved 
from  liability. 

S.  Kohn  and  C.  S.  Northup,  for  the  appellant. 

C.  W.  Perry,  for  the  appellees. 

**2  MOORE,  J.  March  20,  1890,  the  plaintifF  made  a  con- 
tract with  defendant  Rogers  to  sell  him  "nil  the  laj^er  beer  he 
may  need,  in  carlots,  at  five  dollars  per  barrel,  delivered  on  board 
the  cars  at  the  city  of  Toledo,  at  the  rate  and  price  of  five  dol- 
lars per  barrel."    Rogers,  on  his  part,  agreed  to  use  his  best  en- 
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deavors  to  market  the  beer,  ''and  that  he  will  pay  for  the  beer 
80  delivered,  in  carlots,  by  remittance  or  honoring  and  paying 
drafts  drawn  on  him  therefor,  in  such  manner  that  he  ...  . 
shall  not  be  **^  indebted  to  said  Grasser  &  Brand  Brewing  Com- 
pany at  any  one  time  for  more  than  the  price  of  one  lot  or  ship- 
ment; that  is  to  say,  that  upon  making  any  order  for  beer,  he 
will  remit  or  honor  and  pay  the' sight  draft  drawn  on  him  to 
the  full  amount  of  all  indebtedness  then  existing."  Defendant 
Doherty  became  surety  for  the  performance  of  the  contract  on 
the  part  of  Eogers,  limiting  the  amount  for  which  he  would 
be  liable  to  one  thousand  dollars.  Two  days  after  this  contract 
was  made,  one  carload  of  beer,  consisting  of  two  hundred  and 
fifty  quarter-barrels,  was  shipped  to  Rogers.  This  was  the  only 
carload  lot  shipped.  Other  beer  was  shipped  to  Rogers  in  smaller 
quantities  than  carload  lots,  as  ordered  by  him.  The  value  of 
all  the  beer  shipped  him  was  nine  hundred  and  ten  dollars  and 
fifty  cents.  He  made  remittances,  which  were  credited  upon  his 
account,  amounting  to  five  hundred  and  seventeen  dollars  and 
fourteen  cents,  leaving  a  balance  due  to  plaintiff  from  Rogers 
of  three  hundred  and  ninety-three  dollars  and  thirty-six  cents, 
for  which  amount  this  suit  was  brought.  It  was  shown  that, 
if  beer  was  shipped  in  smaller  quantities  than  carload  lots,  the 
freight  was  proportionately  much  higher.  Defendant  Doherty 
claimed  that  he  was  liable  only  for  the  beer  sold  in  carload  lots, 
and  that,  as  the  remittances  would  more  than  pay  for  the  carload 
that  was  shipped,  he  was  not  liable.  The  judge  sustained  the 
defendant  in  both  posiHons.     Plaintiff  appeals. 

There  are  but  two  questions  involved:  1.  "Was  Doherty  liable 
for  any  of  the  beer  except  that  which  was  sold  in  carload  lots? 
He  had  a  right  to  choose  the  terms  of  agreement  into  which  he 
entered.  His  agreement  was  in  relation  to  sales  which  were 
made  in  and  to  be  paid  for  in  carload  lots,  and  in  no  other  quan- 
tities. A  surety  can  insist  that  he  will  not  be  bound  except  upon 
his  own  terms,  and  his  obligation  cannot  fairly  be  extended  be- 
yond the  scope  of  his  written  agreement,  as,  under  the  statute 
of  frauds,  his  agreement  must  be  in  writing:  Johnston  v.  Kim^ 
ball  Tp.,  39  Mich.  187;  33  Am.  Rep.  372;  Bullock  v.  Taylor,  39 
***  Mich,  137;  33  Am.  Rep.  356;  Locke  v.  McVean;  33  Mich. 
473;  Michie  v.  Ellair,  60  Mich.  73;  Ferguson  v.  Davis,  65  Mich. 
677;  Fay  v.  Jenks,  93  Mich.  130. 

The  other  question  is:  Did  the  court  err  with  reference  to  the 
application  of  payments?  The  contract  provided  that  pay- 
ment should  be  made  for  one  lot  of  beer  before  another  waa 
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sent.  Payments  were  in  fact  made  more  than  sufficient  to  pay 
.'  for  the  carload  which  was  sent.  The  carload  of  beer  was  the 
first  beer  sent.  In  Chapman  v.  Commonwealth,  25  Gratt.  721^ 
tlie  i-ule  is  stated  as  follows:  "A  payment  by  a  debtor  who  owe8^ 
several  debts  to  a  creditor  is  to  be  applied  to  one  or  the  other  of 
the  debts,  as  follows:  1.  The  debtor  may  direct  the  applicatio» 
at  or  before  the  time  of  making  such  payment;  and  such  direc- 
tion may  be  given  expressly  or  by  implication;  2.  If  the  debtor- 
gives  no  such  direction,  then  the  creditor  may  make  the  appli- 
cation according  to  his  pleasure,  and  he  may  make  it  either  at 
the  time  of  such  payment,  or  afterward,  before  the  commence- 
ment of  any  controversy  on  the  subject;  but,  the  application  be- 
ing once  made,  it  cannot  be  changed  without  the  consent  of  all 
the  parties;  3.  Such  application  by  a  creditor  may  also  be  made 
J  either  expressly  or  by  implication.  If  he  enters  the  debits  and 
credits  in  a  general  account,  as  they  occur,  this  will  be  consid- 
ered, in  the  absence  of  evidence  to  the  contrary,  as  a  general 
application  of  the  credits  to  the  debits  in  the  order  of  time  ia 
which  the  debits  occur,  thus  paying  first  the  debt  first  due;  4. 
If  neither  the  debtor  nor  the  creditor  makes  the  application,, 
then  the  law  will  make  it  according  to  the  circumstances  of  each, 
particular  case;  and,  if  there  be  no  other  controlling  circum- 
stance, the  application  will  be  made  according  to  the  order  of 
time,  paying  first  the  oldest  debt." 

We  do  not  think  the  court  erred  in  his  disposition  of  the  case. 
Judgment  is  affirmed. 

The  other  Justices  concurred. 


SURETYSHIP-CONSTRUCTION  OF  CONTRACT.-Suretles  are 
not  bound  beyond  the  strict  terms  of  their  engagement,  and  their 
liability  cannot  be  extended  by  Implication:  Salem  v.  McCllntock, 
16  Ind.  App.  6o6;  59  Am.  St,  Rep.  330.  and  note;  First  Nat.  Bank 
V.  Gerke,  68  Md.  449;  6  Am.  St.  Rep.  453.  and  note.  The  same  con- 
Btruction  is  placed  upon  a  contract  of  guaranty.  If  a  contract  of' 
guaranty,  for  goods  to  be  sold  to  a  third  party,  is  made  with  a  cor- 
poration which  aftei-ward  changes  its  name  and  supplies  goods  af- 
ter such  change,  there  can  be  no  recovery  against  the  guarantor 
for  goods  80  supplied:  Crane  Co.  v.  Sppoht.  .39  Neb.  123:  42  Am. 
St.  Rep.  562.    See  Page  v.  Krekey.  187  N.  Y.  807;  .33  Am.  St.  Rep.  7SU 
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People  v.  Smith. 

[112  MlCHiaAN,  192.] 

FORGERY— INSTRUMENT  NOT  SUBJECT  OF.— A  written 
Inatrument  purporting  upon  its  face  to  give  autliority  to  the  bearer 
to  solicit  and  receive  donations  for  a  fund  ostensibly  under  tbc 
control  and  charge  of  a  certain  organization,  is  not  a  'ietter  of 
attorney,"  or  an  "order  for  money,"  within  the  meaning  of  a  stat- 
ute making  sucb   instruments  the  subject  of  forgery. 

F.  K.  Gartner  and  E.  A.  Strieker,  for  the  appellants. 

A.  H.  Frazer,  prosecuting  attorney,  for  the  people. 

i»2  HOOKEE,  J.  The  defendants  were  convicted  of  the 
offense  of  forgery,  upon  an  information  stating  the  offense  as 
follows,  viz.:  "Feloniously  did  utter  and  publish  as  true  a  cer- 
tain false,  forged,  and  counterfeited  letter  of  attorney,  which 
said  false,  forged,  and  counterfeited  letter  of  attorney  is  as  fol- 
lows: 

'TJnion  Iron  &  Steel  "Workers:  This  is  to  certify  that  the 
bearers  are  members  in  good  standing,  and  are  authorized  to 
solicit  *•*  subscriptions  for  our  relief  fund.  All  donations 
thankfully  received. 

Committee:    CHAS.  W.  HARPER, 
H.  C.  GUTHRIE, 
WILLIAM  SLOAN. 
Secretary:      JAS.  W.  O'BRIEN. 
Pingree  &  Smith,  Pd.  $5  00 

George  W.  Wilson,  3  GO 

Meyer  Binswangaub,  Pd.  3  00 

Mabley  &  Company,  Pd.  5  00 

with  intent  then  and  there  to  injure  and  defraud,  they,  the 
said  John  Smith  and  William  French,  at  the  time  they  so  ut- 
tered and  published  tlie  said  false,  forged,  and  counterfeited 
letter  of  attorney  as  aforesaid,  then  and  there  well  knowing  the 
same  to  be  false,  forged,  and  counterfeited." 

The  theory  of  the  prosecution  appears  to  have  been  that  there 
was  no  such  organization  as  the  "Union  Iron  &  Steel  Work- 
ers," and  we  think  there  was  testimony  from  which  the  jury 
might  properly  so  find.  The  principal  questions  in  the  case  are: 
1.  Whether  this  instrument  was  within  the  list  mentioned  in 
the  statute;  2.  If  so,  whether  the  fact  that  it  was  called  a  letter 
of  attorney"  in  the  information  was  fatal,  if  it  was  not  legally 
a  letter  of  attorney;  3.  Whether  it  was  of  any  apparent  legal 
effect,  and  so  capable  of  being  forged. 


March,  1897.]  Campbell  v.  Remaly,  393 

This  instrument,  upon  its  face,  purports  to  give  authority  to 
the  defendants  to  solicit  and  receive  donations  for  a  fund  osten- 
sibly under  the  control  and  charge  of  an  organization.  If  this 
can  properly  be  called  a  "letter  of  attorney,"  or  an  "order  for 
money,"  it  is  within  the  statute.  If  not,  the  offense  which  the 
prosecutor  sought  to  prove  was  more  in  the  nature  of  obtaining 
money  by  false  tokens  and  pretenses.  We  think  it  cannot  be 
called  a  'better  of  attorney"  or  an  "order  for  money."  A  letter 
or  power  of  attorney  is  commonly  understood  to  be  a  formal 
document  authorizing  some  act  which  shall  have  a  binding  *^* 
effect  upon  the  person  making  such  power  of  attorney.  It  is 
usually  under  seal,  and,  while  (under  our  statute)  the  want  of  a 
seal  might  not  invalidate  all  powers  of  attorney,  it  would  not 
follow  that  every  paper  conferring  authority  upon  another  is  a 
letter  of  attorney.  So,  too,  an  order  for  money  has  a  well-under- 
stood meaning,  and  it  would  hardly  include  the  case  of  one  who 
requests  or  directs  another  to  solicit  and  receive  subscriptions. 
Usually  such  an  order  contains  a  request  or  direction  to  a  third 
party,  who  is  indebted  to  the  maker  of  the  order,  to  pay  such 
money  to  the  person  named.  We  are  of  the  opinion  that  under 
1  Howell's  Statutes,  section  2,  it  should  be  held  that  this  writing 
was  not  included  in  the  list  enumerated  in  the  statute. 

The  Judgment  of  the  recorder's  court  is  reversed,  and  the 
prisoners  discharged. 

The  other  justices  concurred. 


FORGERY— INSTRUMENTS  WHICH  MAT  BE  SUB.TECT  TO.— 
An  Instrument  which  Is  void,  or  wllhout  legal  efficacy  on  the  face 
of  It,  or  which  Is  not  shown,  by  proper  averments  of  extrinsic  facta, 
to  be  capable  of  affecting  the  rights  of  another,  cannot  bo  the  sub- 
ject of  forgery:  See  monographic  note  to  Arnold  v.  Cost,  22  Am.  Dec. 
315,  discussing  Instruments  which  nfty  and  those  which  may  not 
be  the  subject  of  forgery:  Monogrnphlc  note  to  Hendricks  v.  State, 
8  Am.  St.  Rep.  466-470;  CaCfey  v.  Stale,  36  Tex.  Crlm.  Bep.  198;  61 
Am.  St.  Bep.  841,  and  note. 


Campbell  v.  Remalt. 

[112  MICHIGAN,  214.] 

HUSBAND  AND  WIFE-FRAUDULENT  CONVEYANCES 
BETWEEN.— Although  a  deed  to  an  undivided  Interest  In  land  exe- 
cuted by  a  husband  to  his  wife  in  consideration  of  the  discharge 
of  her  mortgage  covering  the  whole  tract  is  withhold  from  record 
for  several  years,  and  he  obtnins  cre<llt  In  the  meantime  by  repre- 
senting himself  as  tlie  owner  of  the  whole  tract,  this  is  not  suffl- 
rlent  lo  subject  the  land  granted  to  the  olalms  of  Intervening  cre<l- 
Itors  of  the  husband,  in  the  absence  of  proof  that  the  wife  parti- 
cipated In  or  had  any  knowledge  of  the  fraud. 
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Spaulding  &  Norton,  for  the  complainants. 

J.  C.  Flynn  and  Lyon  &  Dooling,  for  the  defendants. 

21*  MONTGOMERY,  J.  Complainants  are  bankers,  and,  in 
1894,  extended  credit  to  defendants  Frank  and  Albert  Remaly, 
and,  on  the  thirtieth  of  December,  1895,  obtained  a  -***  judg- 
ment upon  their  demand,  amounting  to  seven  hundred  and 
sixty-five  dollars  and  seventy-six  cents.  Prior  to  the  twenty- 
ninth  of  June,  1895,  the  defendant  Frank  Remaly  appeared  by 
the  record  to  be  the  owner  of  one  hundred  and  twenty  acres  of 
land  in  Clinton  county.  On  that  date  there  was  placed  of  rec- 
ord a  deed  of  an  undivided  one-half  of  these  premises,  running 
to  his  wife,  Nina  Remaly,  which  deed  bore  date  April  12,  1888. 
Subsequently,  on  the  first  of  July,  1895,  there  was  placed  of  rec- 
ord a  mortgage  from  Frank  Remaly  to  his  wife,  on  the  remain- 
ing undivided  one-half  of  said  premises,  for  the  sum  of  one 
thousand  dollars.  After  procuring  a  levy  under  an  execution 
issued  upon  their  iudgment,  complainants  filed  this  bill,  seek- 
ing to  have  both  the  deed  and  mortgage  set  aside  as  fraudulent, 
and  made  with  a  purpose  to  hinder,  delay,  and  defraud  creditors, 
and  charging  that  there  was  no  consideration  for  either  the  deed 
or  the  mortgage.  At  the  hearing  the  court  granted  partial  re- 
lief by  setting  aside  the  deed,  but  upheld  the  mortgage.  From 
this  decree  the  defendants  appeal. 

Complainants'  counsel  very  properly  state  that,  as  no  appeal 
was  taken  by  complainants,  the  transaction  of  the  giving  of  the 
mortgage  can  only  be  considered  as  it  gives  color  to  the  trans- 
action relating  to  the  deed.  The  testimony  is  neither  volumin- 
ous nor  involved.  The  complainants  offered  testimony  tending 
to  show  that,  at  the  time  of  extending  credit  to  Remaly  Broth- 
ers, the  defendant  Frank  Remaly  represented  that  he  was  the 
owner  of  the  land  in  question.  This,  in  addition  to  the  fact 
that  the  deed  was  kept  from  record  from  1888  to  1895,  consti- 
tutes substantially  the  only  testimony  tending  to  indicate  any 
fraudulent  purpose  on  the  part  of  defendants.  The  evidence 
establishes  very  clearly  that,  when  this  land  was  originally  pur- 
chased by  the  defendant  Frank  Remaly,  a  mortgage  was  given 
to  one  Mr.  Darrow,  the  father  of  the  defendant  Nina,  which 
mortsrage  was  assigned  to  her  by  her  father  in  May,  1886,  and 
which  assignment  was  duly  recorded  in  November,  1886.  Nor 
can  there  be  any  doubt  that  the  deed  of  the  undivided  ^^^  one- 
half  was  made  in  consideration  of  the  discharge  of  this  mort- 
gage, on  the  12th  of  April,  1888.     It  does  not  appear  that  at  this 
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time  Frank  Remaly  was  engaged  in  any  business  which  required 
credit.  It  cannot,  therefore,  be  inferred  that  the  deed  was  orig- 
inally withheld  from  record  with  the  fraudulent  purpose  of  en- 
abling the  grantor  to  maintain  a  false  credit.  Nor  are  we  able 
to  find  in  the  record  any  evidence  which  convinces  us  that  there 
was  any  subsequent  agreement  or  common  purpose  to  withhold 
this  deed  from  record  with  that  intent.  Indeed,  the  only  fact 
from  which  it  could  be  inferred  consists  of  the  continued  with- 
holding of  the  deed  from  record,  and  the  false  claims  of  owner- 
ship made  by  Frank  Eemaly.  But  these  false  claims  are  in  no 
way  brought  home  to  the  defendant  Nina,  and  are  not  binding 
upon  her.  As  we  have  frequently  pointed  out,  the  recording 
law  does  not  render. an  unrecorded  deed  void  as  to  intervening 
creditors  vho  have  not  acquired  a  lien  while  the  deed  remained 
off  the  record.  In  this  respect  the  statute  differs  from  the  chat- 
tel-mortgage statute:  2  HowelFs  Statutes,  sec.  6193.  See 
Wooden  v.  Wooden,  72  Mich.  353;  Cutler  v.  Steele,  93  Mich. 
204;  Michigan  Trust  Co.  v.  Adams,  109  Mich.  181.  We  by  no 
means  intimate  that,  where  there  are  other  facts  and  circum- 
stances tending  to  show  that  the  purpose  of  withholding  the  deed 
was  specifically  that  of  giving  a  false  credit  to  the  grantor,  this 
may  not  amount  to  a  fraud  which  will  postpone  the  grant  to 
the  claims  of  intervening  creditors.  We  think  this  record  does 
not  justify  any  such  inference  as  to  the  facts  in  this  case.  It 
follows  that  the  decree  will  be  reversed,  and  the  bill  dismissed, 
with  costs  of  both  courts  to  the  defendant  Nina  Remaly. 

The  other  justices  concurred. 


FRAUDULENT  CONVEYANCES  FROM  HUSBAND  TO  WTFE 
—WHAT  ARE  NOT.— A  voluntary  conveyance  of  his  whole  estate 
by  a  husband  not  Indebted  at  Ihe  time,  to  trustees  for  his  wife's 
benefit,  duly  recorded,  is  vaJid  if  not  made  with  a  view  to  future 
debts:  Martin  r.  Oliver,  9  Humph.  501;  49  Am.  Dec.  717,  and  note. 
Where  a  husband,  indebted  to  his  wife  for  advances  made  by  her 
to  enable  him  to  build  upon  lots  owned  by  him,  in  fulfillment  of 
a  prior  promise  mnkes  to  hor  a  dee<l  of  the  property  just  before  a 
judpmont  is  entered  against  him  by  another  creditor,  standing  upon 
an  equal  fooling  with  her,  for  a  debt  lnourro<l  by  him  before  he 
acquired  title  to  the  lots,  the  wife  receiving  tlie  deed  without  any 
design  to  defraud  otliers  by  the  form  of  the  couveyance,  such  deed 
will  not  be  avoided  at  the  suit  of  such  ereilltor:  IJrock  v.  Hudson 
County  Nat.  Banlc,  48  N.  J.  Eq.  015;  27  Am.  St.  Rep.  4S1,  and  note. 
See  Williams  v.  Harris.  4  S.  Dal?.  22;  40  Am.  St.  Rep.  753,  and  note; 
Second  Nat.  Bank  v.  Merrill,  81  Wis.  l.'il;  29  Am.  St.  Rep.  877,  and 
note;  note  to  Steele  v.  Coon,  20  Am.  St.  Rep.  715. 


3'JC  Granu  Rapids  v.  Williams.  [Mich. 

Grand  Eapids  v.  Williams. 

[112  Michigan,  247.] 

DISORDERLY  CONDUCT— INTENT.— An  Improper  or  un- 
lawful purpose  is  not  a  necessary  element  In  the  offense  of  Inde- 
cent, Insulting,  or  Immoral  conduct,  In  violation  of  an  ordinance 
providing  a  punishment  for  such  conduct. 

CRIMINAL  LAW— ALLEGATION  OF  PLACE.— An  allega- 
tion in  a  complaint  that  the  offense  charged  was  committed  "at  a 
house  on  the  corner"  of  two  specified  streets  within  a  certain  city 
is  a  sufficient  allegation  as  to  place  of  the  offense. 

DISORDERLY  CONDUCT— WHAT  IS.— A  stranger  who  has 
no  business  there  and  Is  peeking  Into  the  windows  of  an  occupied, 
lighted  residence,  at  hours  of  the  night  when  people  usually  re- 
tire, is  guilty  of  indecent  and  insulting  conduct,  and  violates  an 
ordinance  providing  a  punishment  for  disorderly,  indecent,  or  in- 
sulting conduct  or  disorderly  persona. 

DISORDERLY  CONDUCT  — EVIDENCE —  IDENTIFICA- 
TION.—Evidence  of  an  attempt  by  persons  to  take  hold  of  and  de- 
tain one  whom  they  have  seen  shortly  before  peeping  into  a  win- 
dow is  admissible  for  the  purpose  of  Identifying  him  on  his  trial 
for  such  disorderly  conduct 

B.  Hoyt,  for  the  appellant. 

H.  J.  Felker  and  H.  Joslin,  for  the  appellee. 

**''  MOORE,  J.  The  respondent  was  convicted  of  a  viola- 
tion of  section  1  of  an  ordinance  of  the  city  of  Grand  **® 
Rapids,  entitled,  "An  ordinance  relative  to  disorderly  persons," 
which  reads:  "All  persons  who  ....  shall  be  engaged  in  any 
illegal  or  improper  diversion,  or  shall  use  any  indecent,  insult- 
ing, or  immoral  language,  or  shall  be  guilty  of  any  indecent,  in- 
sulting, or  immoral  conduct  or  behavior,  in  any  public  street 
or  elsewhere  in  said  city,  ....  shall  be  deemed  to  be  disorderly 
persons,  and,  upon  conviction  thereof,  shall  be  punished,"  et 
cetera. 

The  complaint,  omitting  the  parts  purely  formal,  reads  as 
follows:  "On  the  eighth  day  of  September,  1895,  at  the  city  of 
Grand  Rapids  aforesaid,  and  within  the  corporate  limits  of  said 
city,  one  George  Williams  was  then  and  there  guilty  of  indecent, 
insulting,  and  immoral  conduct  and  behavior,  by  peeking  in  the 
windows  of  a  house  on  the  corner  of  Wenham  avenue  and  La- 
grave  street,  said  house  being  then  and  there  occupied  by  per- 
sons living  (herein,  and  not  being  the  residence  of  said  "Williams, 
and  was  then  and  there  found  in  a  state  of  intoxication,  to  the 
evil  example  of  all  others  in  like  case  offending,  contrary  to  the 
provisions  of  section  1  of  an  ordinance  of  said  city,  entitled,  'An 
ordinance  relative  to  disorderly  persons.' " 
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Objection  was  made  to  tlie  admission  of  any  testimony,  be- 
caiise  the  complaint  does  not  state  an  offense:  1.  Because  look- 
ing into  a  house  where  persons  reside  is  not  immoral,  insulting, 
or  indecent;  2.  Because  no  improper  or  unlawful  purpose  is 
alleged;  3.  Because  the  complaint  does  not  set  forth  any  cir- 
cumstances from  which  it  would  appear  that  the  alleged  act  was 
immoral,  insulting,  or  indecent;  4.  Because  it  does  not  allege 
that  any  person  was  in  the  house;  and  5.  Because  the  complaint 
does  not  describe  the  place  of  the  alleged  offense. 

The  testimony  disclosed  that  in  the  night,  between  half  past 
10  and  12  o'clock,  respondent  was  seen  to  leave  the  sidewalk, 
and  go  to  the  bay  window  of  a  residence,  about  six  feet  from  the 
walk;  and,  when  within  about  six  inches  of  the  window,  he 
leaned  over,  with  his  arm  on  -^®  the  window  sill,  and  putting 
his  right  hand  above  his  eyes,  looked  into  the  window,  and  re- 
mained in  that  position  about  two  minutes.  The  room  was 
lighted.  The  window  shade  was  six  to  twelve  inches  above  the 
window  sill.  The  room  was  occupied  by  several  persons,  some 
of  whom  were  women,  and  all  were  dressed  decorously.  The 
respondent  did  not  live  at  the  residence  where  this  occurred, 
and,  so  far  as  the  record  discloses,  he  had  no  business  to  call 
him  there.  Two  ^vitnesses,who  saw  the  respondent  while  at  the 
window,  were  allowed,  over  the  objection  of  the  respondent,  to 
testify  that  half  or  three-quarters  of  an  hour  later  they  attempt- 
ed to  take  hold  of  the  accused  and  detain  him,  when  he  jerked 
away  from  them,  and  jumped  over  a  high  board  fence,  and  es- 
caped. 

After  the  testimony  was  closed,  the  respondent  asked  the  judjre 
to  direct  a  verdict  in  his  favor.  This  request  was  refused,  and, 
after  calling  the  attention  of  the  jury  to  the  provisions  of  the 
ordinance  and  the  contents  of  the  complaint,  the  court  charged 
them:  *1t  is  no  offense  for  a  person  walldng  along  on  the  side- 
walk, and  withoTit  trespassing  upon  the  premises  of  another,  to 
look  through  an  uncurtained  window,  or  a  window  partially  cov- 
ered with  a  curtain.  But  if  a  person  steps  off  the  sidewalk,  not 
at  the  usual  approaches  or  walks  to  a  house,  and  for  no  legiti- 
mate purpose,  and  without  the  consent  and  against  the  will  of 
the  owner,  in  such  case  he  may  be  a  trespasser  and  wrongdoer; 
and  if,  after  bo  trespassing,  he  proceeds  to  a  window  with  a  cur- 
tain raised  from  five  to  twelve  inches,  and  leans  upon  the  window 
sill,  and  with  no  legitimate  purpose  in  so  doing,  such  peeking  in 
at  such  window  so  shaded  by  curtains  at  11  or  12  o'clock  at  night 
may,  in  law,  be  said  to  be  peeking  into  the  window,  although  he  is 
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not  looking  through  a  small  crack;  and  in  this  case  I  will  leave  it 
to  you  to  say  whether  the  respondent  was  peeking  into  such  win- 
dow or  not."  Other  features  of  the  case  were  discussed,  and  the 
jury  returned  a  verdict  of  guilty. 

The  second  objection  to  the  complaint  is  decided  against  the 
position  of  the  respondent  by  the  case  of  Grand  Eapids  v.  Bate- 
man,  93  Mich.  135. 

****  The  objection  that  the  complaint  does  not  sufficiently 
designate  the  place  of  the  alleged  offense  is  not  well  taken: 
Quinn  v.  State,  65  Miss.  479. 

The  question  involved  is.  Did  the  complaint  state  an  offense 
punishable  by  the  ordinance?  We  cannot  conceive  of  any  con- 
duct much  more  indecent  and  insulting  than  for  a  stranger  to  be 
peeking  into  the  windows  of  an  occupied,  lighted  residence,  and 
especially  at  the  hours  of  night  when  people  usually  retire.  The 
judge  was  not  in  error  in  holding  that  the  complaint  stated  an 
offense. 

The  testimony  admitted  as  to  what  occurred  between  the  re- 
spondent and  the  parties  who  were  watching  him  was  entirely 
competent  for  the  purpose  of  identifying  him. 

The  verdict  of  the  jury  was  justified  by  the  evidence. 

Judgment  is  affirmed. 

The  other  justices  concurred. 


CRIMINAT.  LAW— EAVESDROPPING  's  an  Indictable  common- 
law  offense,  and  consists  In  the  nuisance  of  listening:  under  walls 
or  windows  or  the  eaves  of  houses  to  hearlcen  after  discourse  and 
thereupon  to  frame  slanderous  and  mischievous  tales:  State  v.  Pen- 
nin^on,  3  Head,  299;  75  Am,  Dec.  771.  The  offense,  it  seems,  con- 
sists in  listening,  and  not  In  peeping  or  looking  privily,  the  latter 
being  held  not  to  be  indictable:  Note  to  State  v.  Pennlngtoii,  75  Am. 
Dec.  773. 

INFORMATION— PLACE  OP  OFFENSE.— A  local  offense  must 
be  described  as  committed  in  a  particular  town:  State  r.  Nixon,  18 
Vt  70;  46  Am.  Dec.  185. 


Tbyon  v.  Pingrbb. 

[112  Michigan,  338.] 

CONSPIRACY  —  OBSTRUCTING     PUBLIC     OFFICER.—  A 

combination  of  two  or  more  persons  to  obstruct  an  executive  officer 
in  the  exercise  of  his  lawful  right  to  examine,  in  his  official  capacity, 
the  books  of  a  city  officer  for  a  proper  purpose,  Is  Indictable  as  a 
conspiracy. 

FALSE  IMPRISONMENT— WARRANT  REGULAR  ON  iTS 
FACE.— If  a  person  is  imprisoned  by  virtue  of  a  warrant  issued  by 
a  court  having  Jurisfliotion  of  the  sublect  matter  and  regular  on 
Its  face,  an  action  tor  false  imprisonment  cannot  be  maintained. 
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OFFICERS— OFFICIAL  DUTY-CONSPIRACY.-Alihnigh  it 
Is  within  the  province  of  the  muyor  of  a  city,  iu  his  otiicial  cai)ac- 
ity,  to  investigate  the  boolis  of  other  officers  of  tlie  city  and  jjive 
public  information  in  relation  thereto  if  he  thinlis  best,  it  is  no  part 
of  his  official  duty  to  aid  individuals  in  obtaining  an  examination 
of  such  books,  and  a  combination  of  persons  t5  prevent  him  from 
rendering  such  aid  is  not  a  ciiminal  conspiracy. 

MALICIOUS  PROSECUTION  — EVIDENCE.— In  an  action 
for  malicious  prosecution  based  upon  an  action  by  an  executive 
officer  for  an  alleged  conspiiacy  to  obstruct  him  in  the  exercise  of 
his  right  to  examine,  In  his  official  capacity,  the  books  of  another 
whether  he  was  acting  in  the  exercise  of  his  lawful  right  to  examine, 
in  his  official  capacity,  or  in  his  private  capacity  iu  attempting  to 
make  such  examination,  is  a  material  inquiry,  and  evidence  that  he 
was  merely  seeking  to  aid  an  individual  in  obtaining  access  to  the 
records,  and  an  examination  of  such  books,  is  relevant  and  admis- 
sible. 

MALICIOUS  PROSECUTION— PROBABLE  CAUSE.— If.  in 
an  action  for  malicious  prosecution,  it  is  shown  that  the  defend- 
ant, before  the  commencement  of  the  prosecution,  made  a  full  and 
fair  statement  of  the  facts  to  counsel  and  was  advised  that  thoy 
constituted  a  ciiminal  offense,  and,  believing  and  relying  upon  such 
advice,  commenced  the  criminal  proceeding,  he  is  not  guilty  of  ma- 
licious prosecution. 

TRIAI^^INSTRUCTIONS.- The  refusal  of  the  court  to  give 
requested  instructions  correctly  stating  the  law  upon  an  immaterial 
issue,  is  error,  if  other  Instructions  are  given  on  such  issue  which 
may  mislead  the  jury. 

G.  Gartner,  F,  C.  Harvey,  and  F.  A.  Baker,  for  the  appellant. 

T.  T.  Leete,  Jr.,  E.  B.  Sutton,  and  C.  A.  Kent,  for  the  ap- 
pellee. 

**®  MOORE,  J.  This  is  an  action  for  malicions  prosecution 
and  false  imprisonment.  Verdict  and  judgment  were  given  for 
defendant,  and  plaintiff  brings  the  case  into  this  court. 

In  August,  1894,  the  plaintiff  was  secretary  of  the  board  of 
fire  commissioners  of  the  city  of  Detroit,  and  had  the  custody 
of  its  books  and  papers.  The  defendant  at  this  time  was  mayor 
of  the  city  of  Detroit.  The  act  creating  the  board  of  fire  com- 
missioners provided:  "The  books  and  accounts  kept  by  said 
board  shall  at  all  times  be  subject  to  the  inspection  of  the  mayor 
and  controller."  Mr.  Greusel  was  employed  by  the  "Detroit 
Tribune,"  a  leading  paper  of  Detroit,  to  look  up  and  prepare 
matter  for  publication  pertaining  to  the  fire  department.  An 
article  was  published  which  the  commissioners  claimed  untruly 
reflected  upon  tbe  management  of  the  department,  and  they  di- 
rected the  secretary  not  to  permit  Mr.  Greusel  to  examine  any 
more  of  the  books  belonging  to  the  department.  Upon  the  re- 
fusal of  Mr.  Tryon  to  permit  an  examination  of  the  books  by 
Mr.  Greusel,  the  managing  editor  of  the  "Tribune"  wrote  a  let- 
ter to  the  mayor,  stating  the  refusal  by  Mr.  Tryon  to  allow  Mr. 
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Greusel  to  examine  the  hooks,  and  saying  that  they  had  informa- 
tion which  led  them  to  believe  that  serious  irregularities  existed 
in  the  management  of  the  fire  department,  and  asked  the  mayor 
to  request  ControUer  Moore  to  make  an  examination  of  the  books 
in  the  presence  of  Mr.  Greusel.  It  was  also  claimed  by  the 
mayor  that  he  had  received  information  of  irregularities  from 
other  sources. 

Th6  mayor  and  controller  visited  the  oflSce  of  the  fire  depart- 
ment, and  found  the  assistant  secretary  in  charge.  He  was  in- 
formed by  the  mayor  that  he  had  come,  as  mayor,  to  examine 
the  books.  A  few  books  and  papers  were  examined,  but  those 
in  the  safe  were  not  produced  for  his  inspection.  The  next  day 
the  ^*®  mayor,  accompanied  by  Mr.  Greusel,  visited  the  office, 
and  found  the  plaintiff  in  charge.  The  mayor  requested  that 
Mr.  Greusel  be  allowed  to  examine  the  books  as  his  representative. 
This  was  refused.  He  then  demanded  to  see  the  books  himself 
and  was  told  that  he  could  not  do  so  until  Mr.  Goodfellow,  presi- 
dent of  the  commission,  was  notified.  Later  in  the  day,  Mr. 
Pingree,  accompanied  by  his  secretary,  two  policemen,  and  Mr. 
Greusel,  again  visited  the  office.  Mr.  Tryon  was  not  there.  The 
books  were  not  produced  for  examination,  and,  after  a  delay  of 
an  hour,  the  mayor  and  his  secretary  left  the  office.  Mr.  Greusel 
remained,  with  written  authority  from  the  mayor  to  examine  the 
books  in  his  behalf. 

After  leaving  the  office,  Mr.  Pingree  met  Mr.  Tryon  and  Mr. 
Goodfellow  on  their  way  to  the  fire  department.  Some  conver- 
sation ensued.  The  mayor  stated  that  he  had  left  Mr.  Greusel 
to  examine  the  books.  He  was  informed  by  Mr.  Goodfellow 
that  the  commission  was  in  charge  of  that  office,  and  that  he 
would  go  down  and  throw  Greusel  out;  and  the  defendant  stated 
he  would  go  along  and  see  him  thrown  out.  A  whispered  con- 
versation occurred  between  Mr.  Tryon  and  Mr.  Goodfellow,  and 
Mr.  Tryon  went  on  ahead  of  the  others.  When  Mr.  Pingree 
and  Mr.  Goodfellow  reached  the  offices,  they  were  closed,  and 
the  doors  locked.  A  controversy  arose.  A  number  of  firemen 
were  called  by  Mr.  Goodfellow  to  eject  Mr.  Greusel.  Mr.  Pin- 
gree attempted  to  protect  him.  Then  Mr.  Elliott  and  others 
seized  and  held  Mr.  Pingree,  and  Mr.  Greusel  was  thrown  down- 
stairs. Mr.  Pingree  remained  for  a  time,  and  demanded  to  see 
the  books.  'His  demand  was  refused.  About  6  o'clock  of  the 
same  day,  Mr.  Pingree,  with  his  secretary,  Mr.  McLeod,  and  sev- 
eral policemen,  again  visited  the  offices  of  the  fire  department, 
and  demanded  to  see  the  books.     His  demand  was  refused,  upon 
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the  ground  that  it  was  after  office  hours.  On  the  evening  of  the- 
same  day,  Mr.  Pingree  summoned  to  his  office  Mr.  Flowers,  a. 
lawyer,  Police  Justice  Sellers,  John  G.  Hawley,  a  lawyer,  and 
others.  ^**  It  is  claimed  by  the  defendant  that  he  fully  and: 
fairly  stated  all  of  the  facts  of  which  he  was  advised  to  Mr.  Haw- 
ley, his  lawyer,  and  that  he  was  advised  by  Mr.  Hawley  that  th©- 
plaintiff  and  Mr.  Goodfellow,  Mr.  Elliott,  and  other  persons  were- 
guilty  of  a  conspiracy.  Mr.  Hawley  dictated  a  complaint  charg- 
ing conspiracy,  in  the  presence  of  both  of  the  police  justices.. 
The  complaint  was  sworn  to  by  Mr.  Pingree.  Police  Justice 
Sellers  issued  a  warrant.  It  is  claimed  that  this  ended  his  con- 
nection with  the  criminal  case.  On  the  part  of  the  plaintiff,  it 
is  claimed  that,  at  the  examination,  he  was  represented  by  pri^ 
vate  counsel,  and  that  he  instigated  the  arrest  and  the  subsequent; 
prosecution  of  the  case.  Mr,  Tyron  was  arrested,  gave  bail,  and' 
at  the  examination,  after  the  witnesses  were  sworn,  upon  advice 
of  the  prosecuting  attorney,  was  discharged.  He  then  brought 
this  suit,  with  the  result  already  stated. 

A  good  many  questions  are  raised  by  the  record  and  briefs. 
It  is  admitted  that  the  mayor  had  the  right  to  examine  the  hooka  ■ 
in  his  official  capacity;  but  it  is  claimed  by  the  plaintiff  that,  in. 
all  he  did,  he  was  not  acting  as  mayor,  but  was  seeking  to  help 
Mr.  Greusel  personally,  and  was  actuated  by  improper  motives.. 
It  is  also  claimed  by  the  plaintiff  that  the  mayor  could  not  dele- 
gate his  right  to  examine  the  books  to  Mr.  Greusel.  It  is  urged 
that  Mr.  Pingree  did  not  fully  and  fairly  state  all  the  facts  he 
knew  to  Mr.  Hawley.  It  is  contended  that  to  obstruct  an  ex- 
ecutive officer  is  not  a  crime,  either  at  common  law  or  by  statute, 
and  that  the  complaint  which  was  made  did  not  charge  an  of- 
fense. A  large  number  of  assignments  of  error  were  taken. 
These  have  all  had  careful  consideration;  but  it  will  not  be  nec- 
essary, in  our  view  of  the  case,  to  discuss  all  of  them. 

The  charge  of  the  trial  judge,  so  far  as  it  is  necessary  to  quote 
it,  was  as  follows:  "I  give  you  defendant's  sixth  request,  as  mod- 
ified: 'That  the  warrant  having  been  issued  by  a  court  having 
jurisdiction  of  the  preliminary  examination  of  all  offenders  .*** 
or  offenses  committed  in  Detroit,  the  judgment  of  the  court 
tliat  there  is  such  a  crime  as  the  one  charged,  and  that  there  was 
reason  to  think  the  persons  charged  had  committed  it,  protects 
all  persons  concerned  in  the  issue  or  execution  of  the  warrant, 
as  far  as  false  imprisonment  is  concerned.*  I  charge  you  that  it 
is  the  law  of  this  case  that  there  can  be  no  recovery  as  against 
the  defendant  on  the  count  in  this  declaration  for  false  impris- 
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onment.  I  understand  it  to  be  the  law  as  laid  down  in  "WTicaton 
V.  Beecher,  49  Mich.  348,  that,  when  the  offense  stated  in  the 
warrant  is  such  an  offense  that  the  justice  has  jurisdiction  of  the 
subject  matter,  the  warrant  will  protect  the  officer  serving  it, 
and  also  all  parties  making  the  complaint.  I  charge  you  that  in 
this  case  the  justice  did  have  jurisdiction  of  the  subject  matter 
for  which  this  warrant  was  issued,  and  that,  having  jurisdiction 
of  the  subject  matter,  there  can  be  no  recovery  in  this  case  upon 
any  ground  of  false  imprisonment.  The  question  that  I  shall 
leave  to  you  is  simply  one  question  for  you  to  determine,  or  two 
questions,  rather,  and  that  is  upon  the  count  in  this  declaration 
charging  the  defendant  with  malicious  prosecution.  Indeed, 
in  order  to  sustain  an  action  for  malicious  prosecution,  it  is  nec- 
essary that  two  things  should  be  proven:  1.  That  there  should 
be  malice — and,  in  case  of  malicious  prosecution,  I  understand 
malice  to  be  an  intentional  wrongdoing.  This  malice  may  be 
inferred  from  want  of  probable  cause;  that  is,  if  there  was  no 
probable  cause  for  the  issuing  of  the  warrant,  then  a  jury  may 
infer  from  that  a  malice  such  as  is  required  by  law.  But,  gentle- 
men of  the  jury,  want  of  probable  cause  is  to  be  inferred  or  to  be 
proven  or  established  before  you  in  this  case  on  these  premises. 
I  charge  you  that  if  the  defendant  in  this  case,  Mr.  Pingree, 
fully,  fairly,  and  honestly  stated  the  facts  as  they  appeared  to 
him,  and  as  he  knew  them,  to  John  G.  Hawley,  or  to  the  police 
ma^strate,  and  that,  upon  such  a  statement,  this  warrant  was 
issued,  then  there  can  be  no  recovery  in  this  case  for  malicious 
prosecution,  even  if  the  advice  of  John  G.  Hawley  was  wrong,  or 
the  warrant  was  issued  without  authority  of  law,  or  the  warrant 
did  not  state  any  offense  against  the  law.  The  principle  which 
governs  in  this  case  is  laid  down  by  the  supreme  court  of  the 
state,  and  is  as  follows:  T^very  man  of  common  information  is 
presumed  to  know  that  it  is  not  safe  in  matters  of  importance  to 
trust  to  the  legal  opinion  of  any  ^*^  but  recognized  lawyers. 
When  a  person  resorts  to  the  best  means  in  his  power  for  infor- 
mation, it  will  be  such  proof  of  honesty  as  would  disprove  malice, 
and  operate  as  a  defense  proportionate  to  his  diligence.*  And  in 
Perry  v.  Sulier,  92  IVIich.  75,  it  is  said  that  'the  person  seeking 
and  receiving  such  advice  is,  in  law  and  in  morals,  justified  in 
acting  upon  it,  provided  that  he  fully  and  fairly  states  the  facts 
to  the  attorney.'  Now,  that  is  the  question  for  you  to  decide, 
and  the  sole  question  involved  in  this  case  for  your  determina- 
tion. And  this  language  also  has  been  used  by  the  supreme 
court,  which  covers  the  law  in  this  case  which  I  think  it  necessary 
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to  submit  to  your  consfleration,  and  the  rule  fully  stated,  that, 
if  a  prosecutor  has  fairly  submitted  to  his  counsel  all  the  facts 
that  he  knows,  capable  of  proof,  and  he  has  acted  bona  fide  on 
the  advice  given,  he  negatives  the  want  of  probable  cause,  and 

is  not  liable  in  an  action  of  malicious  prosecution If  you 

shall  find  that  the  statement  made  by  Mayor  Pingree  or  Mr.  Pin- 
gree,  of  the  facts  as  they  were  shown  to  him,  and  as  he  knew 
them,  and  of  all  the  facts,  was  fairly  stated  to  John  G-,  Hawley, 
and  the  warrant  obtained  after  that  statement,  then  the  defend- 
ant in  this  case  is  not  liable  for  any  damages;  but  if  you  shall 
find  the  facts  were  not  fairly  stated,  that  he  was  actuated  by 
malice,  that  he  did  not  conduct  himself  in  a  bona  fide  way,  or 
did  not  come  up  to  any  of  the  principles  laid  down  in  the  law 
as  I  have  stated  it  to  you,  then  the  plaintiff  would  be  entitled  to 
recover  such  damages  as  you  shall  see  fit  to  give  him  under  the 
rule  that  I  have  already  iaid  down  in  giving  the  requests  of  the 
plaintiff  on  the  subject  of  damages,  which  is  needless  for  me  here 
to  repeat." 

We  must  assume  that  the  provision  of  the  charter  of  Detroit 
(chapter  16,  section  24),  authorizing  the  mayor  to  examine  the 
books  of  the  fire  commissioners  at  all  times,  was  designed  to  pro- 
mote the  public  interest,  by  securing  honesty  and  accuracy  in  the 
management  of  the  affairs  of  the  department  under  the  control 
of  the  fire  commissioners.  Any  obstacle  that  should  be  unlaw- 
fully interposed  to  prevent  such  an  examination  for  a  proper 
purpose  would  be  an  obstruction  of  the  functions  of  government, 
and  indictable  as  such  at  the  common  law.  It  is  said  that  the 
offense  of  obstruction  of  officers  is  confined  to  court  officers, 
bailiffs,  et  cetera,  and  does  not  extend  to  officers  who  ***  have 
to  do  with  executive  duties,  as  contradistinguished  from  those 
having  judicial  functions,  and  those  who  are  charged  with  the 
enforcement  of  judicial  mandates,  conservators  of  the  peace,  et 
cetera,  and  that  no  case  can  be  found  where  one  has  been  convict- 
ed for  such  an  offense.  This  does  not  necessarily  imply  that  acts 
constituting  an  obstruction  of  government  are  not  indictable  at 
common  law,  and  we  should  be  reluctant  to  hold  that  acts  of  tres- 
pass, not  otherwise  criminal,  would  not  become  criminal  if  the 
object  and  effect  were  to  prevent  the  governor,  or  legislators,  or 
other  state  officers  from  performing  the  duties  pertaining  to 
their  respective  deportments.  We  cannot  think  that  the  mother 
country,  which  punishes  soditious  libels  and  slanders,  would  have 
tolerated  nets  which  actunlly  interrunted  official  action;  and  it  is 
possible  that  the  English  law  would  justify  the  conclusion  that 
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Buch  an  act  would  be  punishable  as  a  contempt  against  the  king's 
prerogative  by  fine  and  imprisonment,  at  the  discretion  of  the 
king's  court  of  justice:  4  Blackstone's  Commentaries,  122.  Mr. 
Bishop,  in  dealing  with  the  question,  has  no  apparent  hesitancy 
in  saying  that  the  obstruction  of  governmental  functions  is  crim- 
inal, where  the  act  is  of  sufficient  magnitude  to  deserve  notice: 
1  Bishop's  New  Criminal  Law,  sec.  457.  He  says  (section  480) 
that  "of  natures  akin  to  treason,  yet  of  inferior  rank,  are  the 
various  obstructions  of  the  governmental  machinery.  The  lead- 
ing ones  have  been  particularized  in  this  chapter,  but  all  other 
obstructions  of  the  like  sort  and  magnitude  are  also  common  law 
offenses."  It  is  fair  to  say  that  he  adds:  "Practically,  the  law  of 
this  chapter  is  greatly  circumscribed  by  the  rule  that  it  does  not 
notice  small  things."  Just  where  the  line  is  which  marks  the 
limit  of  crime,  and  separates  it  from  the  realm  of  "small  things 
which  the  law  does  not  punish,"  is  hard  to  say;  but  we  are  im- 
pressed with  the  gravity  of  an  act  which  prevents  executive  offi- 
cers of  the  nation,  state,  or  cities  from  performing  the  duties  of 
their  offices. 

If  it  be  a  fact  that  it  was  suspected  that  irregularities  ^** 
existed  in  the  management  and  use  of  the  funds  of  the  fire  de- 
partment of  Detroit,  the  public  was  interested  in  knowing  the 
truth,  and  had  the  right,  through  its  mayor,  to  ascertain  it;  and, 
if  interested  parties  were  able  to  prevent  it,  with  impunity,  there 
would  be  no  means  of  protecting  the  government  in  its  rights 
except  the  slow  process  and  uncertain  efficiency  of  civil  proceed- 
ings. Whether  the  charge  was  well  or  ill  founded  is  another 
question.  The  warrant  was  sufficient  to  charge  a  most  flagrant 
case,  and  being,  in  our  opinion,  good  upon  its  face,  the  plaintiff's 
remedy  then,  if  he  had  been  wronged,  was  confined  to  an  action 
for  malicious  arrest  or  prosecution,  and  the  trial  court  did  not 
err  in  directing  a  verdict  for  the  defendant  upon  the  count  for 
false  imprisonment. 

"While  we  are  convinced  that  obstruction  of  the  performance 
of  an  official  djity  is  an  offense  at  common  law,  we  understand 
that  the  inquiry  may  always  be  made  in  a  court  of  justice 
whether  the  obstruction  is  of  an  official  or  a  private  act.  If  the 
latter,  it  cannot  be  said  that  it  is  an  obstruction  of,  or  interfer- 
ence with,  governmental  functions.  Hence  evidence  tending  to 
show  the  defendant's  object  should  not  have  been  excluded:  2 
Bishop's  New  Criminal  Law,  sec.  1010,  and  cases  cited. 

It  was  claimed  in  this  case  that  the  circumstances  showed  that 
Mr.  Greusel,  a  reporter  of  a  daily  paper,  desired  an  opportunity 
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to  examine  the  books,  for  the  purpose  of  making  public  such 
facts  pertaining  to  the  department  as  might  be  thought  of  inter- 
est to  the  public;  that,  being  refused  the  opportunity,  he  invoked 
the  aid  of  the  defendant,  who  was  willing  to  aid  him,  by  means 
of  his  official  privileges;  and  that  it  was  for  this  purpose  only, 
and  not  for  any  purpose  connected  with  his  office,  that  he  made 
the  demand;  and  that  this  question  should  have  been  submitted 
to  the  jury.  It  was  no  part  of  the  official  duty  of  Mr.  Pingree 
to  aid  individuals  in  obtaining  their  rights,  if  they  had  any,  as 
to  the  examination  of  books.  It  was  within  his  province  to  in- 
vestigate those  books,  and  give  the  public  information  concern- 
ing the  **®  condition  of  affairs,  if  he  thought  best.  "We  have  no 
right  to  determine  this  question  unless  we  can  say  that  the  un- 
disputed evidence  shows  one  thing  or  the  other;  and  as,  in  our 
opinion,  it  does  not,  it  was  for  the  jury  to  determine,  from  all 
of  the  circumstances  shown. 

Counsel  for  the  plaintiff  requested  the  court  to  charge  the  jury 
that:  *T.f,  therefore,  the  defendant  demanded  the  right  to  in- 
spect otherwise  than  in  his  official  capacity  and  for  official  pur- 
poses, then  any  refusal  on  the  part  of  the  commission  or  its 
agents  would  not  constitute  the  offense  of  obstructing,  hinder- 
ing, and  preventing  a  public  official  in  the  discharge  of  his  duty.*' 

And  again:  **If  the  defendant,  in  going  to  the  office  of  the 
fire  commission,  did  not  go  in  good  faith  and  for  official  purposes 
solely,  but  for  the  purpose  of  helping  out  Greusel  and  aid  the 
'Tribune'  in  getting  up  a  story,  then  you  are  instructed  that 
there  was  no  probable  cause  in  instituting  the  prosecution,  and 
the  advice  of  counsel  is  no  defense  to  his  action.  In  deterrtiin- 
ing  the  question  of  malice,  the  jury  are  at  liberty  to  infer  malice 
from  the  want  of  probable  cause,  and  they  may  also  take  into 
consideration  what  the  real  purpose  of  defendant  was  in  going 
to  the  office  of  the  fire  commission,  whether  for  official  or  for 
other  purposes.** 

And  again:  "The  defendant  had  no  right  to  use  his  official 
power  to  secure  an  investigation  of  the  books  and  records  of  the 
fire  commission  by  Greusel  for  the  ^Detroit  Tri1)une,*  that  news- 
paper and  Greusel  having  a  right  to  seek  such  remedies  in  the 
courts  as  they  were  in  law  entitled  to.** 

And  again:  "The  defendant  had  no  right  to  delegate  his  power 
as  mayor  to  investigate  the  books  and  records  of  the  fire  commis- 
fiion  to  Qrepsel,  or  to  any  other  private  party.** 

These  requests  show  clearly  enough  the  claim  that  was  made 
on  behalf  of  the  plaintiff,  and  he  was  entitled  to  have  it  pre- 
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sented,  unless  the  case  was  suhmitted  in  such  ^'"  a  way  as  to 
make  it  unnecessary.  But  it  was  not  presented,  and,  instead, 
the  court  said:  "I  charge  you  also  that  it  is  the  law  of  this  case 
that  the  mayor  had  the  right  to  examine  the  books  of  the  fire 
commission;  that  this  right  is  conferred  upon  him  by  the  charter 
of  this  city;  and  it  is  contended  that  Mr.  Greusel,  taken  down 
there  by  the  mayor,  under  the  circumstances  related  by  these 
witnesses,  was  not  included  in  this  privilege,  or  this  permission, 
or  this  right  which  is  conferred  upon  the  mayor  by  the  charter  of 
this  city.  I  was  of  that  opinion  when  the  law  of  this  case  was 
argued  to  me  by  counsel,  but  since  then  a  decision  of  the  su- 
preme court  has  been  called  to  my  attention,  which  changes  my 
opinion  on  this  question;  and,  on  the  authority  of  Burton  v. 
Tuite,  78  Mich.  363,  I  charge  you  that  it  is  the  law  of  this 
case  that  flayer  Pingree  had  the  right  to  take  down  with  him, 
for  the  purpose  of  conducting  the  examination  of  the  books  of 
the  fire  commission,  Mr.  Greusel,  or  any  other  person  tliat  suitod 
his  convenience  to  conduct  this  examination.  I  think,  under 
the  authority  of  that  decision,  this  record  is  a  public  recoi  d,  en- 
titled and  open  to  inspection,  and  that,  under  the  facts  in  this 
case,  the  mayor  of  this  city  was  justified  in  taking  some  person 
that  he  saw  fit  for  the  purpose  of  making  an  examination  of  the 
records  of  this  office.** 

It  having  been  shown  that  the  defendant  caused  the  criminal 
action  to  be  commenced,  and  that  it  was  terminated  by  the  dis- 
charge of  the  defendant  therein  (the  plaintiff  here),  it  became 
material  to  inquire  whether  the  commencement  of  the  prosecu- 
tion was  malicious  or  not.  And  if  it  was  shown  that  the  de- 
fendant made  a  full,  fair  statement  of  the  facts  in  the  case  to 
counsel,  and  was  advised  that  they  constituted  an  offense,  and 
believing  and  relying  upon  such  advice,  and  in  the  guilt  of  the 
plaintiff,  commenced  the  proceeding,  the  defendant  cannot  be 
said  to  have  maliciously  prosecuted  the  plaintiff.  If,  as  counsel 
for  the  defendant  contend,  it  was  proper  for  the  case  to  go  to 
the  jury  upon  these  two  questions  alone  (which  questions  the 
charge  shows  were  submitted  to  the  jury),  there  was  no  necessity 
to  give  the  requests  above  quoted,  because  the  advice  of  counsel 
and  defendant's  good  ^'**  faith  would  be  a  complete  defense, 
whef  .  the  advice  were  good  or  not,  and  defendant  could  not 
be  found  guilty,  although  lie  should  be  mistaken  and  misin- 
formed as  to  his  right  to  aid  Greusel  in  his  endeavoij  to  see  the 
books,  and  it  became  unnecessary  for  the  jury  to  inquire  whether 
Greusel  had  the  right  to  see  these  books  for  his  own  purposes. 
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or  to  trouble  themselves  with  the  question  whether  Mr.  Pingree 
was  there  officially  or  not,  because,  as  already  stated,  the  advice 
of  counsel  and  good  faith  of  defendant  were  an  ample  shield,  and 
conclusive  of  the  case.  But  the  judge  did  not  stop  with  his  in- 
structions upon  these  questions.  He  proceeded  to  discuss  the 
rights  of  Greusel  and  the  authority  of  the  mayor  in  a  way  that 
would  naturally  lead  the  jury  to  infer  that  the  defendant  did  not 
transcend  the  bounds  of  his  authority,  and,  consequently,  that 
the  defendant  did  not  need  the  advice  of  counsel  to  justify  his 
complaint,  and  that  they  might  find  probable  cause  from  those 
facts,  and  acquit  the  defendant,  although  not  satisfied  that  he 
had  made  a  full  and  complete  statement  to  counsel,  or  acted  upon 
Buch  advice.  In  doing  this,  the  court  refused  to  instruct  the 
jury  in  accordance  with  the  requests,  some  of  which  were  correct 
statements  of  the  law,  and  important  to  be  laid  before  the  jury 
if  tliey  were  going  into  the  question  mentioned,  even  if  the  plain- 
tiff had  not  a  right  to  have  that  question  presented,  and  which 
it  is  evident  that  plaintiff's  counsel  sought  to  have  presented. 
The  situation  would  not  be  improved  by  saying  that  the  court 
did  not  submit  the  case  upon  the  two  questions  alone,  and  that 
the  question  raised  by  the  plaintiff's  requests  was  left  to  the 
jury.  In  either  case,  the  court  permitted  the  jury  to  infer  that, 
if  the  defendant  went  there  solely  to  aid  Greusel  in  securing  his 
alleged  rights,  it  was  an  official  act,  and  they  would  be  likely  to 
understand:  1.  That  the  mere  refusal  to  permit  an  inspection  of 
the  books  would  amount  to  a  justification  for  issuing  the  warrant, 
without  regard  to  the  other  elements  essential  to  a  criminal  con- 
spiracy; 2.  That  if  the  purpose  of  the  defendant  was  merely  to 
enable  **®  Greusel  to  obtain  access  to  the  books  for  his  personal 
purposes,  the  refusal  constituted  an  offense. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new  trial 
ordered. 

The  other  justices  concurred. 


CONSPIRACY— CRIMINAT^OBSTRTTCTION  OF  OFFICER  — 
All  conspiracies  to  pervert,  obstruct,  or  defeat  the  course  of  public 
justice  In  a  crlmlnfll  or  civil  proceetling  arc  Indictable;  as  where 
It  Is  nccompllshcil  by  suppression  or  fabrication  of  evidence,  or  by 
Impeding  an  officer  in  the  diPf>li,nrRe  of  his  oftUial  duty:  See  mono- 
jnaplilc  no>te  to  People  v.  Richards.  51  Am.  Dec.  01.  on  conspiracy; 
also,  monopraphlc  note  to  Spies  v.  People,  3  Am.  St.  Rep.  475-492. 

MALICIOUS  PROSErUTION  AND  FA^  SB  IMPRISON- 
MENT DISTINCUISHED-PROBART.E  CAT'SE-ATTORNKY'S 
ADVICE.— Arrest  and  Imprisonment  of  a  person  nn  a  charge  which 
does  not  constitute  a  crime  !.<?  not  a  cause  of  act  inn  for  m.Tlicioua 
prosecution;  as  an  arrest  and  imprisonment  on  a  charge  of  slander: 
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Kraus  v.  Spiegel,  94  CaJ.  370;  28  Am.  St  Rep.  137.  If  an  Imprison- 
ment is  under  legal  process  an  action  for  false  imprisonment  wul 
not  lie,  and  the  remedy,  if  any  exists,  is  by  an  action  for  malicious 
pi-osecution:  Rich  v.  Mclnemy,  103  Ala.  345;  40  Am.  St.  Rep.  is2. 
Neither  malice  nor  want  of  probable  cause  need  l>e  proved  to  sup- 
port an  action  for  false  imprisonment:  Boeger  v.  Laugenberg,  97  Mo. 
-390;  10  Am.  St.  Rep.  322,  and  note;  while  both  are  necessary  to 
maintain  an  action  for  malicious  prosecution:  Note  to  Antcliff  v. 
June,  21  Am.  St.  Rep.  546.  The  essential  dififerehce  between  an 
action  for  malicious  prosecution  and  one  for  false  Imprisonmrtit 
l8  that  in  the  former  the  Imprisonment  must  have  been  under  logal 
process  issued  as  the  result  of  a  prosecution  commenced  or  con- 
tinued maliciously,  and  without  probable  cause,  while  the  latter 
lies  for  an  imprisonment  which  is  extrajudicial  and  without  lejcal 
process,  and  from  which  the  prosecutor  cannot  escape  liability  Dy 
proving  that  he  acted  upon  probable  cause  and  without  probable 
cause:  See  monographic  note  to  Ross  v.  Hixon,  26  Am.  St  Rep.  128. 
Legal  advice  sought,  received,  and  acted  upon,  after  a  truthful  and 
fair  statement  of  the  facts  as  understood  by  the  prosecutor,  is  a 
defense  to  an  action  for  malicious  prosecution:  Barhlght  v.  Tam- 
many, 158  Pa.  St.  545;  38  Am.  St  Rep.  853,  and  note;  monographic 
Jiote  to  Ross  V.  Hixon,  26  Am.  St  Rep.  144. 

False  ImprlBonmeiit. 

Definitions  and  description.— False  imprisonment  consists  !n  the  un- 
lawful detention  or  restraint  of  a  person  contrary  to  his  will:  Rich 
V.  Mclnemy,  103  Ala.  345;  49  Am.  St  Rep.  32;  Kirli  v.  Garrett,  84 
Md.  383;  State  v.  Lunsford,  81  N.  C.  528.  It  Is  the  unlawful  re- 
straint of  a  person  without  his  consent,  either  with  or  without  prf^coss 
of  law:  Johnson  v.  Bouton,  35  Neb.  898.  A  comprehensive  definition 
of  false  imprisonment  is  given  In  Comer  v.  Knowles,  17  Kan.  430- 
440,  as  follows:  "False  imprisonment  Is  necessarily  a  wrongful  In- 
terference with  the  personal  liberty  of  an  Individual.  The  wrong 
of  false  Imprisonment  may  be  committed  by  words  alone,  or  by 
acts  alone,  or  by  both,  or  by  merely  operating  on  the  will  of  the 
Individual,  or  by  personal  violence,  or  by  both.  It  Is  not  necessary 
that  the  individual  sliould  be  confined  within  a  prison,  or  within 
walls,  or  that  he  be  assaulted  or  even  touched.  It  is  not  necessary 
that  any  Injury  should  be  done  to  the  Individual's  person,  or  to  his 
character  or  reputation.  Nor  is  it  necessary  that  the  wrongful  act 
be  committed  with  malice,  or  ill-will,  or  even  with  the  slightest 
•wrongful  Intention.  Nor  is  it  necessary  that  the  act  should  be  done 
tinder  color  of  any  legal  or  judicial  proceeding.  All  that  Is  neces- 
sary is  that  the  individual  be  restrained  of  his  liberty  without  any 
sufficient  legal  cause  therefor,  and  by  words  or  acts  which  he  fears 
to  disregard":  Comer  v.  Knowles,  17  Kan.  441.  False  Imprison- 
ment is  in  the  nature  of  a  trespass  to  the  person  committed  by  one 
against  another  In  unlawfully  arresting  or  detaining  him  against 
his  will:  Burns  v.  Erben,  40  N.  Y.  4G3-40G. 

It  Is  false  imprisonment  to  detain  another  by  threats  of  violence 
to  his  person,  or  deprive  him  of  his  freedom  of  going  where  he 
will  by  well  grounded  apprehension  of  personal  danger,  though  no 
assault  Is  committed.  "It  Is  not  necessary  to  constitute  false  im- 
prisonment that  the  person    restrained  of    his  liberty  should    be 
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touched  or  actually  arrested,  if  he  Is  ordered  to  do,  or  not  to  do,  the 
thing,  or  move  or  not  to  move  against  his  own  free  will,  if  it  is 
not  left  to  his  own  option  to  go  or  stay  where  he  pleases,  and 
force  is  offered  or  threatened,  and  the  means  of  coercion  are  at 
^and  ready  to  be  used,  or  there  is  reasonable  ground  to  apprehend 
that  coercive  means  will  be  used,  if  he  docs  not  yield.  A  person 
80  •threatened  need  not  wait  for  its  actual  application.  His  sub- 
mission to  the  threatened  and  reasonably  to  be  apprehended  force  is 
no  consent  to  the  arrest,  detention,  or  resti-aint  of  the  freedom  of 
his  motion;  he  is  as  much  imprisoned  as  if  his  person  were  touched, 
or  force  actually  used.  The  imprisonment  continues  until  he  is  left 
at  his  own  will  to  go  where  he  pleases,  and  must  be  considered  as 
Involuntary  till  all  efforts  at  coercion  or  restraint  cease,  and  the 
means  of  effecting  it  are  removed":  Johnson  v.  Tomkins,  1  Bald. 
671--()U2. 

Words  are  sufficient  to  constitute  a  false  Imprisonment  if  they 
Impose  an  unlawful  restraint  upon  the  person  who  is  accordingly 
restrained:  Pilie  v.  Hanson,  9  N.  H.  491.  To  constitute  the  offense 
of  false  imprisonment  no  actual  force  is  necessary;  it  is  sufficient 
If  the  opposition  to  the  prosecutor's  going  forward  is  such  that  a 
prudent  man  would  not  take  the  risk  of  doing  so:  Smith  v.  State, 
7  Humph.  43.  Aud  such  offense  may  consist  in  preventing  a  person 
from  going  in  such  direction  as  he  sees  proper  without  detaining  him 
In  any  particular  spot:  Uarkins  v.  State,  G  Tex.  App.  452.  An  ac- 
tual manual  arrest  of  the  person  Is  not  necessary  to  constitute  this 
offense,  and  an  actual  demonstration  of  physical  violence,  which  to 
all  appearances  can  only  be  avoided  by  submission,  operates  as 
effectually.  If  submitted  to,  as  If  the  arrest  or  detention  had  been 
forcibly  accomplished:  Brushaber  v.  Stegemann,  22  Mich.  2G7;  Her- 
ring V.  State,  3  Tex.  App.  108;  Hildebrand  v.  McCrum,  101  Ind.  61; 
McNay  v.  Stratton.  9  Hi.  App.  215;  Mauer  v.  State,  8  Tex.  App.  3G1. 
In  order  to  constitute  false  imprisonment.  It  is  not 'necessary  that 
the  defendant  use  violence,  or  lay  hands  on  the  plaintiff  to  conflne 
hira  in  any  .lail  or  prison,  but  it  is  sufficient  If  the  defendant,  at  any 
place  or  time,  or  in  any  manner,  restrain  the  plaintiff  of  his  liberty, 
or  detain  him  in  any  manner  from  going  where  he  wishes,  or  pre- 
vent him  from  doing  what  he  desires:  Hawk  v.  Ridgway,  o3  111. 
473;  Bissell  v.  Gold,  1  Wend.  210;  19  Am.  Dec.  480;  Mowry  v.  Chase, 
100  Mass.  79;  Ahern  v.  Collins,  39  Mo.  145;  Bonesteel  v.  Boncstcel, 
28  Wis.  245. 

Every  unlawful  confinement  of  the  person  Is  a  false  imprisonment, 
whether  It  be  in  a  common  prison  or  in  a  private  house,  or  even  by 
forcibly  detaining  one  in  the  public  street:  Floyd  v.  State,  12  Ark. 
43;  54  Am.  Dec.  250.  An  action  for  false  imprisonment  will  not  lie 
when  tlie  plaintiff  has  not  been  arrested,  nor  In  any  way  deprived 
of  his  freedom  of  action,  and  though  his  mnnual  seizure  is  not 
necessary  to  an  arrest,  there  must  be  some  sort  of  personal  coer- 
cion: Hill  V.  Taylor,  50  Mich.  549;  Greathouse  v.  Summerfleld,  25 
111.  App.  290. 

To  constitute  false  Imprisonment  the  original  restraint  or  deten- 
tion of  the  person  must  have  been  unlawful,  or  there  must  have 
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been  an  abuse  of  legal  process:  Crowell  v.  Gleason,  10  Me.  325,  for 
the  reason  that  the  imprisonment  is  not  false  unless  the  arrest  or 
detention  is  extra-judicial  or  without  legal  process:  Murphy  v.  Mar- 
tin, 58  Wis.  276;  Boaz  v.  Tate,  43  Ind.  GO.  But  an  action  for  Talse 
imprisonment  may  be  maintained  for  the  misuse  or  abuse  of  regular 
legal  process:  Wood  v.  Graves,  144  Mass.  305;  59  Am.  Hep.  95. 

The  unlawfulness  of  fhe  detention  of  the  person  is  the  gravamen 
of  false  Imprisonment,  and  consequently  It  may  be  committed  with- 
out malice  on  the  part  of  the  person  causing  the  detention.  Hence, 
In  an  action  for  false  imprisonment,  it  is  not  necessary  to  allege 
or  prove  malice,  and  an  allegation  that  the  plaintiff  was  forcibly, 
unlawfully,  and  falsely  imprisoned  is  a  sufficient  averment  of  want 
of  probable  cause:  Akin  v,  Newell,  32  Ark.  605;  Comer  v.  Knowles, 
17  Kan.  430;  Boaz  v.  Tate,  43  Ind.  60;  Cotler  v.  Lower,  35  Ind.  285; 
9  Am.  Rep.  735.  One  who  participates  in,  or  Instigates,  or  encour- 
ages an  unlawful  arrest  or  detention  is  liable,  however  pure  his 
motives:  Christman  v.  Carney,  33  Ark.  316.  Malice  need  not  exist, 
though  if  present  it  may  be  considered  in  aggravation  of  damages: 
Rich  V.  Mclnerny,  103  Ala,  345;  49  Am.  St.  Rep.  32;  Johnson  v. 
Bouton,  35  Neb.  S9S. 

Arrest  with  Regular  Process.— No  rule  of  law  is  better  settled  than 
that  which  holds  that  a  ministerial  officer,  acting  under  a  warrant 
or  process  fair  and  regular  upon  its  face,  and  issuing  from  a  tri- 
bunal with  apparent  jurisdiction  to  issue  it,  is  protected  thereby  in 
Its  execution  against  all  irregularities  and  illegalities  except  his 
own,  and  cannot  be  held  liable  for  false  Imprisonment:  Rich  v. 
Mclnerny,  103  Ala.  345;  49  Am.  St  Rep.  32;  Atwood  v.  Atwater,  43 
Neb.  147;  Marks  v.  Sullivan,  9  Utah,  12;  Finley  v.  St.  Louis  etc.  Co., 
99  Mo.  559;  Messman  v.  Ihlenfeldt,  89  Wis.  585;  Wheaton  v.  Beecher, 
49  Mich.  349;  Slomer  v.  People,  25  111.  70;  76  Am.  Dec.  786;  Leib  v. 
Shelby  Iron  Co.,  97  Ala.  620;  Ressler  v.  Peats,  86  111.  275;  Floyd  v. 
State,  12  Ark.  46;  54  Am.  Dec.  250;  Henke  v.  McCord,  55  Iowa,  378; 
Trammell  v.  Russellville,  34  Ark.  105;  36  Am.  Rep.  1;  Hallock  v. 
Dominy,  09  N.  Y.  238;  Gaines  v.  Newbrough,  12  Tex.  Civ.  App.  406; 
Whitten  v.  Bennett,  77  Fed.  Rep.  271;  86  Fed.  Rep.  405;  Bugbee  v. 
Boyce,  68  Vt.  311;  Pepper  v.  Mayes,  81  Ky.  673.  Thus  when  a  court, 
though  of  inferior  and  local  jurisdiction,  has  general  jurisdiction  of 
an  offense  committed,  and  entertains  a  complaint,  and  thereupon 
issues  process  fair  upon  its  face  to  an  officer,  the  process  is  a  justi- 
fication to  the  officer  in  doing  the  acts  thereby  required,  although 
the  law  under  which  the  court  acts  is  invalid;  and  no  action  lies 
against  such  officer  or  his  sureties  for  an  arrest  made  by  him  under 
such  process:  Hofschulte  v.  Doe.  78  Fed.  Rep.  436. 

It  is  not  necessary  that  a  warrant  of  commitment,  under  which 
one  is  conflned  in  jail  to  await  the  action  of  a  grand  jury,  sliould 
set  forth  all  the  facts  essential  to  constitute  a  crime.  It  is  enough 
if  it  clearly  designates  the  offense  of  which  the  prisoner  is  accused, 
and  shows  that,  upon  examination  before  the  committing  magis- 
trate, it  had  appeared  that  such  offense  had  been  committed,  and 
that  there  was  probable  cause  to  believe  the  accused  to  be  guilty 
thereof.    Such  process  is  a  justification  to  the  officer  who  executes 
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It:  Collins  V.  Brackett,  34  Minn.  339.  If  an  officer  or  other  defend- 
ant in  an  action  for  false  Imprisonment  attempts  to  Justify  the 
arrest  imder  warrant  or  process,  he  must  show  that  it  was  issued 
by  a  court  having  jurisdiction,  and  that  it  was  regular  on  its  face, 
with  nothiug  thereon  to  apprise  him  that  iu  that  particular  case 
there  was  no  authority  to  issue  it:  Floyd  v.  State,  12  Ark.  43;  54 
Am.  Dec.  250;  Mitchell  v.  State,  12  Ark.  50;  54  Am.  Dec.  253. 

It  is  also  a  general  rule  that  one  who  procures  the  arrest  of  another 
under  a  writ  issued  by  a  court  having  jurisdiction  and  regular  on 
its  face  is  not  liable  for  false  Imprisonment.  In  other  words,  when 
the  facts  stated  in  the  affidavit  are  sufficient  to  authorize  the  issu- 
ance of  a  warrant  of  arrest,  and  to  give  the  judicial  officer  authority 
to  issue  it,  and  the  warrant  issued  thereon  is  regular  on  its  face,  the 
person  procuring  Its  issuance  is  not  liable  in  an  action  for  false  im- 
prisonment, even  though  the  Issuance  of  such  warrant  was  errone- 
ous because  of  facts  not  disclosed:  Mark  v.  Townsend,  97  N.  Y.  590; 
Johnson  v.  Morton,  94  Mich.  1.  If  the  facts  set  forth  in  the  affidavit, 
though  slight  and  inconclusive,  yet  tend  to  prove  an  offense,  and  the 
court,  after  examination,  issues  an  order  of  arrest,  no  action  of  false 
Imprisonment  can  lie  against  the  party  procuring  such  order  for 
a  detention  thereunder,  if  the  other  proceedings  are  regular:  Gillett 
y.  Thiebold,  9  Kan.  427;  Day  v.  Bach,  87  N.  Y.  56;  Wagstaff  ▼. 
Schlppel,  27  Kan.  450. 

It  seems  that  the  party  so  procuring  the  warrant  is  not  liable  In 
an  action  for  false  imprisonment,  even  though  it  was  procured  ma- 
liciously and  without  probable  cause:  Marks  v.  Townsend,  97  N.  Y. 
590;  Krebs  v.  Thomas,  12  111.  App.  2GG. 

The  person  making  the  complaint  upon  which  the  warrant  Issues 
is  not  liable  if  he  states  the  facts  to  the  magistrate,  even  though 
such  facts  do  not  authorize  the  issuance  of  a  warrant:  Wheaton  v. 
Beecher,  49  Uich.  318;  Feuelon  v.  Butts,  49  Wis.  342;  Von  Latham 
▼.  Libby,  38  Bai'b.  339;  Murphy  v.  Walters,  34  Mich.  180;  Newman 
V,  Davis,  58  Iowa,  447.  If  one  In  good  faith  merely  makes  com- 
plaint before  a  magistrate  of  the  commission  of  a  public  offense 
In  a  matter  over  which  the  magistrate  has  general  jurisdiction,  and 
the  latter  issues  a  warrant,  upon  which  the  person  charged  is 
arrested,  the  party  laying  the  complaint  is  not  liable  for  false  im- 
prisonment, although  the  particular  case  is  one  over  which  the 
magistrate  has  no  jurisdiction:  GifTord  v.  Wiggins,  50  Minn.  401. 

An  action  for  false  imprisonment  cannot  be  maintained  when  It 
Is  not  shown  that  the  imprisonment  complained  of  was  other  than 
by  a  lawful  othcer  under  a  legal  warrant  of  arrest,  duly  Issued  by 
a  magistrate  upon  a  complaint  under  oatli,  regularly  made  by  de- 
fendant charging  a  statutory  oflense,  and  there  is  no  evidence  that 
the  defendant  otlierwise  took  any  part  in  the  arrest  or  Imprison- 
ment. The  only  remedy  Is  for  mnllcious  i)rosecutIon:  O'Neal  r. 
McKlnna,  110  Ala.  GOO.  Where  a  party  makes  an  affidavit  for  the 
purpose  of  procuring  the  legal  arrest  of  another  under  regular  pro- 
cess, he  Is  not  Hal)le  In  case  of  an  Improper  use  of  the  affidavit  by  an 
officer,  who  iliegnlly  arrests  and  lm[trisons  the  party  thereimder, 
without  the  knowledge  and  contrary  to  the  iute'utiou  of  the  party 
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making  the  affidavit:  Both  v.  Smith,  41  111.  314.  So  one  who  pro- 
cures the  aiTCSt  and  imprisonment  of  another  on  a  lawful  warrant 
is  not  liable  to  an  action  for  false  Imprisonment,  although  the  war- 
rant was  obtained  by  false  representations:  Coupal  v.  Ward,  106 
Mass,  289.  The  only  protection  needed  by  the  party  procuring 
the  warrant  of  arrest  Is  that  it  shall  be  sufRciently  regular  on  its 
face  to  protect  the  officer  who  executes  it:  Wheaton  v.  Beecher,  49 
Mich.  349.  If  one  docs  nothing  more  than  to  make  the  complaint, 
upon  which  a  warrant  Is  regularly  issued  by  a  court  having  juris- 
diction of  the  subject-matter  and  of  the  party  arrested,  the  com- 
plainant is  not  liable  in  the  action  under  discussion,  although  the 
complaint  is  defective:  Langford  v.  Boston  etc.  R.  R.  Co.,  144  Mass. 
431.  For  It  is  always  a  good  defense  to  an  action  for  false  impris- 
onment that  the  arrest  was  under  lawful  and  Valid  process,  is- 
sued by  a  competent  tribunal  having  jurisdiction:  Herzog  v.  Gra- 
ham, 9  Lea,  152;  Jounder  v.  Ocean  S.  S.  Co.,  86  Ga.  238;  Aldrich  v. 
Weeks,  62  Vt  89. 

If  the  court  to  which  application  Is  made  for  an  order  to  arrest 
a  defendant  In  a  civil  case  has  jurisdiction  to  pass  upon  the  suffi- 
ciency of  the  evidence  disclosed  by  the  affidavit  to  procure  the  order 
of  arrest,  the  party  applying  for  It  cannot  be  held  responsible,  un- 
less there  was  entire  lack  of  evidence  or  of  some  essential  fact 
which  the  law  required  to  be  shown:  Dusy  v.  Helm,  59  Cal.  188.  An 
attorney  at  law  is  not  liable  for  false  imprisonment  where,  in  a 
Jndicial  proceeding,  he  presents  documents  to  a  court  of  competent 
jurisdiction,  which,  after  consideration  and  hearing,  grants  an  order 
of  arrest,  though  such  documents  are  afterward  set  aside  for  error 
In  issuing  them.  The  en-or  of  the  court  protects  the  attorney: 
Fisher  v.  Langbein,  62  How.  Pr.  238. 

If  an  officer  and  the  complainant  combine  to  extort  money  from 
the  person  complained  against  and  in  custody  under  a  valid  war- 
rant, by  working  on  his  fears,  they  are  liable  to  an  action  for  false 
Imprisonment:  Ilolley  v.  Mix,  3  Wend.  350;  20  Am.  Dec.  702.  Or 
the  action  may  be  maintained  where  one  procures  process  without 
cause,  and  procures  the  arrest  of  another  for  the  purpose  of  extort- 
ing money  from  him:  Stoddard  v.  Bird,  KIrby,  65.  But  where  the 
arrest  is  under  a  warrant  valid  in  form.  Issued  by  competent  author- 
ity on  a  sufficient  complaint,  it  Is  not  false  Imprisonment,  though 
the  Indictment  under  which  the  warrant  was  issued  was  procured 
maliciously  and  by  artifice  and  misrepresentation  for  the  purpose 
of  extorting  money:  Whitten  v.  Bennett,  86  Fed.  Rep.  405;  and  if 
Wie  proceedings  under  which  the  warrant  Is  obtained  is  a  sham  on 
the  part  of  the  complainant,  he  Is  liable  In  damages  for  an  arrest 
made  thereunder:  Fellows  v.  Goodman,  49  Mo.  02,  If  an  arrest 
made  under  a  lawful  warrant  is  in  fact  unlawful,  and  its  continua- 
tion Is  for  the  benefit  of  the  complainant,  and  he  approves  of  it,  the 
Imprisonment  is  false  and  he  Is  liable  in  damages  therefor:  Fenelon 
V.  Butts,  53  Wis.  344.  Although  a  person  commands  officers  to  ar- 
rest another,  and  falsely  accuses  the  latter  of  crime,  giving  the  offi- 
cers facts  upon  which  such  accusation  is  based,  maliciously  and 
without  probable  cause,  resulting  In  his  arrest  and  imprisonment. 
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tie  Is  not  liable  to  an  action  for  false  Imprisonment  If  the  arrest 
was  not  based  upon  his  command  nor  direction,  and  the  officers 
acted  upon  their  own  volition:  Rich  v.  Melnerny,  103  Ala.  345;  49 
Am.  St.  Rep.  32.  If  a  private  person  takes  any  part  in  the  unlawful 
imprisonment  of  another  by  an  officer,  he  becomes  a  principal  in  the 
act,  and  is  liable  therefor,  but  if  he  merely  communicates  facts  and 
circumstances  of  suspicion  to  the  officer,  leaving  him  to  act  on  his 
own  judgment,  he  is  not  liable:  Brown  v.  Chadsey,  39  Barb.  253. 

If  an  arrest  and  imprisonment  of  one  charged  with  crime  is  or- 
dered by  one  member  of  a  firm,  the  other  partner,  who  knew  noth- 
ing about  the  matter  beforehand,  and  did  not  ratify  the  Imprison- 
ment, is  not  liable  In  damages  therefor:  Kirk  v.  Garrett,  84  Md. 
383. 

Arrest  under  Void  Process.— Ab  a  simple  unlawful  detention  of  the 
person,  unaffected  by  any  question  of  motive  or  purpose,  constitutes 
false  imprisonment,  the  want  of  lawful  authority  is  necessarily  an 
essential  element  of  the  offense.  Hence  anyone  concerned  in  the 
procurement  of  the  arrest  and  imprisonment  of  another  upon  a  void 
process  is  liable  in  an  action  for  false  Imprisonment,  and  mere  good 
faith  in  procuring  or  authorizing  such  arrest  is  no  defense.  This, 
proceedings  resulting  in  an  unauthorized  judgment,  and  a  mittimus, 
void  on  its  face  on  the  same  ground,  afford  no  justification  to  the 
justice  before  whom  they  were  taken,  or  to  the  officer  who  executed 
them,  as  against  an  action  by  the  person  thereby  unlawfully  im- 
prisoned: Sheldon  v.  Hill,  33  Mich.  170.  A  justice  of  the  peace  acts 
ministerially  in  issuing  and  delivering  a  criminal  warrant  to  an 
officer  to  be  executed,  and,  if  such  warrant  is  not  valid  on  its  face, 
both  the  justice  and  the  officer  are  liable  to  the  party  arrested  under 
it,  although  they  acted  in  good  faith,  and  although  there  was  sudi- 
cient  proof  before  the  justice  to  have  authorized  him  to  issue  a 
valid  warrant:  Blylhe  v.  Tompkins,  2  Abb.  Pr.  4(58.  If  a  mittimus 
issued  by  a  justice  of  the  peace  Is  void,  he  and  all  parties  con- 
cerned are  liable  for  an  arrest  made  under  Jt:  Clyma  v.  Kennedy, 
tJ4  Conn.  310-319;  42  Am.  St.  Rep.  194-197.  A  justice  of  the  peace 
committing  a  prisoner  on  a  complaint  showing  on  its  face  that 
the  offense  charged  Is  barred  by  the  statute  ©f  limitations,  is  liable 
in  a  civil  action  for  damages:  Vaughn  v.  Congdon,  50  Vt.  Ill;  48 
Am.  Rep.  758.  A  warrant  of  arrest  for  obtaining  goods  by  false 
pretenses,  which  shows  on  Its  face  that  the  complainant,  from  whom 
the  goods  were  obtained,  knew  at  the  time  the  falsity  of  such  pre- 
tenses. Is  bad,  and  constitutes  no  protection  to  the  officer  making  the 
arrest,  who  Is  thus  rendered  liable  for  a  false  imprisonment:  Lueck 
V.  Heisler,  87  Wis.  644.  Neither  can  an  officer  justify  the  execution 
of  a  mittimus  which  shows  an  excess  of  jurisdiction  on  Its  face: 
Pooler  V.  Reed,  75  Me.  488.  And  a  city  marshal  and  chief  of  police 
who  is  present  and  directs  the  execution  of  such  mittimus  by  one 
of  his  subordinates,  and  makes  return  thereof,  as  executed  by  him- 
self, cannot  avoid  the  responsibility  which  he  thereby  assumes,  and 
l8  liable  to  the  party  arrested  for  his  unnecessary  loss  of  time;  and 
the  reasonable  expense  of  procuring  his  liberation  on  habeas  corpus: 
Pooler  V.  Reed,  75  Me.  488.    In  an  action  for  false  Imprisonment, 
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a  warrant,  void  on  Its  face,  Is  no  defense  to  one  on  whose  complaint 
the  warrant  was  Issued:  Gelzenleuchter  v.  Niemeyer,  64  Wis.  316; 
54  Am.  Rep.  616.  One  who  procures  the  arrest  and  imprisonment  of 
another  upon  void  process  Is  liable  therefor,  although  he  acted  In 
good  faith  In  making  the  affidavit  upon  which  such  arrest  was 
made:  Painter  v.  Ives,  4  Neb.  122;  Thorpe  v.  Wray,  68  Ga.  359.  One 
who  applies  to  a  county  judge  to  Issue  an  attachment  for  the  arrest 
of  another,  and  who  receives  and  delivers  it  to  an  officer  for  service. 
Is  liable  for  the  arrest  In  case  the  attachment  is  void  for  want  of 
Jurisdiction  or  for  any  other  cause:  Miller  v.  Adams,  52  N.  Y.  409: 
Hewitt  V.  Newburger,  141  N.  Y.  538.  One  who  sues  for  a  wrongful 
Imprisonment  is  entitled  to  recover  if  he  pleads  and  proves  that 
such  imprisonment  was  procured  by  the  defendant  through  the 
means  of  a  void  warrant:  Bauer  v.  Clay,  8  Kan.  580.  If  an  affidavit 
upon  which  a  circuit  court  commissioner  indorses  an  order  to  hold 
to  bail  in  a  libel  case  shows  upon  its  face  that  the  alleged  libelous 
publication  was,  as  matter  of  law,  privileged,  the  order  is  void,  and 
affords  no  protection  to  the  parties  Instituting  the  proceeding,  pro- 
<;urlng  the  order  and  delivering  it  to  the  sheriff  to  serve:  Wachsmuth 
V.  Merchants'  Nat.  Bank,  90  Mich.  427.  "An  arrest  and  Imprisonment 
In  a  civil  case  upon  void  process  is  as  one  without  process,  and  can- 
not be  justified.  Good  faith,  honest  belief,  and  the  advice  of  counsel 
may  be  shown  to  rebut  the  presumption  of  malice  and  to  avoid 
punitive  damages,  but  not  to  justify  an  arrest  and  imprisonment 
under  an  absolutely  void  process":  Wachsmuth  v.  Merchants"  Nat. 
Bank,  96  Mich.  429;  citing  Johnson  v.  Maxon,  23  Mich.  12l»;  Johnson 
V.  Morton,  94  Mich.  1;  Vredenburgh  v.  Hendricks,  17  Barb.  179; 
Fischer  v.  Langbein,  103  N.  Y.  84;  Miller  v.  Adams,  52  N.  Y.  409; 
Bonesteel  v.  Bonesteel,  28  Wis.  245;  Fenelon  v.  Butts,  53  Wis.  344. 
If  a  complaint  charging  larceny  and  the  warrant  Issued  thereon 
fail  to  state  the  value  of  the  thing  stolen,  the  warrant  Is  void  on  its 
face  and  no  justification  for  an  arrest,  and  persons  who  procured 
such  warrant,  and  delivered  it  to  the  officer,  directing  him  to  make 
an  arrest  thereon,  are  equally  liable  with  him  for  damages,  and  the 
fact  that  they  submitted  the  case  to  the  district  attorney  and  acted 
upon  his  advice  is  Immaterial,  except  upon  the  question  of  the 
amount  of  damages:  Frazler  v.  Turner,  76  Wis.  562.  If  a  prol)ate 
court  allows  an  Injunction,  but  an  undertaking  therefor  Is  never 
given,  a  fine,  with  Imprisonment  for  Its  nonpayment,  imposed  upon 
the  party  enjoined  for  an  alleged  contempt  in  disregarding  such 
Injunction,  Is  not  authorized,  and  the  party  so  Imprisoned  has  a  right 
to  recover  damages  against  the  person  causing  his  Imprisonment 
without  alleging  malice  or  want  of  probable  cause:  DIehl  v.  ITriester, 
87  Ohio  St.  473. 

It  is  one  of  the  risks  and  hazards  of  a  sheriff's  office  for  the  sheriff 
to  determine  at  his  peril  whether  he  can  or  cannot  detain  a  party 
In  custody  under  a  certain  writ  placed  in  his  hands  for  service;  and 
if  he  detains  a  person  under  a  writ  Issued  by  a  court  having  no  juris- 
diction of  the  subject-matter,  he  Is  liable  for  fajse  Imprisonment: 
J'isher  v.  Langbein,  62  How.  Pr.  238;  Johnson  v.  Von  Kettler,  66  111. 
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63;  reck  v.  Rorks,  22  Ark.  221;  Baibydt  v.  Valk,  12  Wend.  145;  27 
Am.  Dec.  124;  Harwood  v,  Siphers,  70  Me.  4G4. 

Arrest  Without  Warrant  or  Process.— It  is  a  well-settled  rule  that  a 
Bherlff,  constable,  policeman,  or  other  peace  officer,  Is  justified  in  ar- 
resting, without  waiTaut  or  process,  one  who  is  committing  a  breach 
of  the  peace  in  his  presence,  or  he  may,  upon  reasonable  suspicion 
and  in  good  faith,  arrest  a  person  charged  with  the  commission  of 
a  felony,  although  no  crime  of  that  character  was  in  fact  committed, 
and  is  not  liable  for  false  imprisonment  for  such  act:  Rohan  v. 
Sawin,  5  Cush.  281;  Kirk  v.  Garrett,  84  Med.  383;  Neal  v,  Joyner,  89 
N.  C.  290;  Eanes  v.  State,  6  Humph.  53;  44  Am.  Dec.  289;  Burnes 
V.  Erben,  40  N.  Y.  463;  Quinn  v.  Helsel,  40  Mich.  57G;  McCarthy  v. 
DeArmit,  99  Pa.  St.  63;  Bryan  v.  Bats,  15  111.  87;  Commonwealth  v. 
Tobin,  108  Mass.  426;  11  Am.  Rep.  375;  Holley  v.  Mix,  3  Wend. 
350;  20  Am.  Dec,  702;  Wade  v.  Chaffee,  8  R,  I.  1;  5  Am.  Rep.  572; 
Doering  v.  State,  49  Ind.  56;  19  Am.  Rep.  669;  State  v.  Underwood, 
75  Mo.  230;  Ballard  v.  State,  43  Ohio  St.  340;  Veneman  v.  Jones,  118 
Ind.  41;  10  Am.  St.  Rep.  100;  Fuljton  v.  Staats,  41  N.  Y.  498. 

There  are,  however,  many  cases  in  which  an  officer  is  liable  for 
making  an  arrest  without  a  warrant.  Thus  sjn  officer  has  no  right 
to  arrest  without  a  warrant,  after  an  offense  has  been  committed,  in 
any  case  where  the  punishment  attached  to  that  offense  is  only 
a  fine  or  imprisonment  in  a  jail:  Bright  v.  Patton,  5  Mackey,  534; 
60  Am.  Rep.  396. 

If  one  arrested  by  an  officer  for  a  misdemeanor  committed  In 
his  presence,  consents  to  his  discharge  from  custody  without  a  com- 
plaint being  made  against  him.  Intending  thereby  to  release  any 
damages  on  account  of  his  arrest,  and  such  agi-eement  Is  fairly  and 
Intelligently  made,  be  cannot  maintain  an  action  against  the  officer, 
although  the  arrest  was  made  subsequent  to  the  offense:  Caffrey 
v.  Drugan,  144  Mass.  294. 

If  a  sheriff,  upon  receiving  a  request  by  letter,  and  without  any 
warrant  or  other  authority,  proceeds  to  another  county  than  his 
own  and  arrests  a  person,  carrying  him  Into  his  county  and  Im- 
prisoning him,  and  subsequently  sending  him  to  the  county  from 
whence  the  request  came,  he  is  liable  for  false  imprisonment  upon 
its  being  ascertained  that  the  prisoner  Is  not  the  party  wanted  and 
he  is  in  consequence  discharged  from  arrest:  Mitchell  v.  Maloue, 
77  G a.  301. 

Probable  Cause,  so  far  aa  material  In  actions  for  false  imprison- 
ment, arises  in  these  cases  of  arrest  without  warrant,  and  instnnees 
will  be  given  where  such  probable  cause  for  the  arrest  of  the  com- 
plainant has  been  or  has  not  been  held  to  be  a  sufficient  Justification. 
Tlius  a  defendant  procuring  an  arrest  without  any  legal  warrant, 
authority,  or  reasonable  or  justifiable  cause  is  guilty  of  false  im- 
prisonment, although  he  was  not  actually  present  when  the  arrest 
was  made:  Floyd  v.  State,  12  Ark.  43;  54  Am.  Dec.  250.  And  a  pri- 
vate person  Is  always  liable  for  the  arrest  and  ImprI.«!onment  of  one 
whom  he  Induces  an  officer  to  arrest  without  a  warrant,  and  with- 
out an  offen.se  having  been  committed  in  view  of  the  officer,  unless 
tie  justifies  by  showing  that  hia  charge  was  well  founded:  Vene- 
man v.  Jones,  118  Ind.  41;  10  Am.  St.  Rep.  100. 
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Probable  cause  tor  securing  an  arrest  Is  such  reasonable  ground 
of  suspicion  supported  by  circumstances  sufficiently  strong  In  tk  *m- 
selves  to  warrant  a  cautious  man  in  tlie  belief  that  the  party  ar- 
rested was  guilty:  Rich  v.  Mclnerny,  103  Ala.  345;  49  Am.  St  Rep. 
32.  It  has  been  held  that  a  person  who  causes  the  an-est  and  im- 
prisonment of  another,  without  showing  probable  cause  for  his  con- 
duct, is  liable  in  damages,  and  that  the  acquittal  of  the  person  ar- 
rested, after  a  trial  or  an  examination.  Is  presumptive  evidence  of 
want  of  probable  cause  for  the  arrest:  Ijetzler  v.  Huntington,  24  La. 
Ann,  330;  McGarrahan  v.  Lavers,  15  R.  I.  302.  It  has  also  been 
held  that  a  magistrate  has  no  authority  to  issue  a  warrant  for  an 
arrest  in  a  criminal  case  upon  a  complaint,  tne  facts  of  which  are 
stated  upon  information  and  belief.  If  the  attendance  of  the  person 
from  whom  the  information  was  derived  can  be  procured;  and, 
when  a  person  has  been  arrested  without  any  competent  evidence 
of  his  guilt,  the  magistrate  and  prosecutor  are  jointly  liable  In  dam- 
ages therefor:  Comfort  v.  Fulton,  13  Abb.  Pr.  276;  Wilson  v,  Robin- 
son. 6  How.  Pr.  110.  If,  however,  the  facts  and  circumstances 
stated  in  the  complaint  upon  which  a  criminal  warrant  was  issued 
show  that  a  crime  ha(J  been  committed,  and  are  sufficient  to  call  for 
the  judicial  determination  of  the  magistrate  as  to  whether  there  is 
reasonable  ground  to  believe  that  the  accused  committed  the  crime 
charged,  the  prosecutor  Is  protected  against  an  action  for  false  Im- 
prisonment, although  the  magistrate  may  have  erred  In  judgment: 
Swart  v.  Rickard,  148  N.  Y.  264.  And  when  the  facts  and  grounds 
actually  exist,  or  the  complainant  has  probable  cause  to  believe  that 
they  exist,  on  which  an  order  of  arrest  is  made,  the  person  who 
caused  the  arrest  to  be  made  Is  not  liable  in  damages  merely  because 
the  affidavit  and  order  of  anest  are  not  regular  or  in  proper  form: 
Ogg  V.  Murdocls,  25  W.  Va.  139.  But  an  officer  Is  bound  to  know 
the  law,  and  if  he  makes  an  arrest  upon  facts  which,  if  true,  fur- 
nish no  justification,  he  is  a  wrongdoer  and  is  liable  therefor.  Tnus, 
if  he  makes  an  arrest  on  the  strength  of  a  letter  from  a  chief  of  po- 
lice In  another  state,  not  stating  facts  constituting  a  crime  In  the 
state  where  received,  and  detains  the  prisoner  as  a  matter  of  official 
courtesy,  the  Imprisonment  is  false:  Malcolmson  v.  Scott,  56  Mich. 
459.  If,  however,  an  officer,  in  arresting  a  fugitive  from  Justice 
whom  he  honestly  believes  to  have  committed  a  felony,  has  acted 
In  good  faith,  and  after  such  investigation  of  the  facts  as  he  was 
able  to  make,  he  Is  protected  in  his  action  and  relieved  from  the  con- 
sequences of  a  false  imprisonment:  White  v.  McQueen,  96  Mich. 
249.  In  an  action  for  false  Imprisonment,  procured  by  defendant's 
affidavit  that  he  believed  that  plaintiff  was  about  to  leave  the  state, 
the  plaintiff  can  recover  unless  the  defendant  can  show  that  he 
actually  believed  the  statements  made  in  his  affidavit,  and  that  he 
had  probable  cause  and  good  reason  to  so  believe:  Gee  v.  Patterson, 
63  Me.  49. 

An  officer  who  arrests  and  imprisons  one  upon  reasonable  sus- 
picion that  a  felony  has  been  committed  by  him  Is  excused  from 
liability,  even  though  It  appear  afterward  that  In  fact  no  felony 
has  been  committed:  McCarthy  v.  DeArmIt,  99  Pa.  St.  63.     Prob- 


April,  1897.J  Tryon  v.  Pingree.  417 

able  cause  for  an  arrest  exists,  protecting  the  prosecutor  and  the 
magistrate  issuing  the  warrant  of  arrest,  when  the  defendant  has 
obtained  goods  from  the  prosecutor  under  pretense  of  a  contract, 
and  though  a  lie,  although  perhaps  the  defendant  was  not  teclinical- 
ly  guilty  of  obtaining  goods  by  false  pretenses  or  of  embezzlement: 
Neall  V.  Hart,  115  Pa.  St.  347;  2  Am.  St.  Eep.  559.  An  arrest  with- 
out  a  warrant  of  an  alleged  prostitute,  or  street  walker,  by  an  of- 
ficer on  mere  suspicion  that  she  is  plying  her  vocation  upon  the  street 
without  any  act  being  committed  in  his  presence  indicating  tuat 
she  is  there  for  that  purpose,  is  illegal  and  without  probable  cause, 
although  the  officer  is  authorized  to  arrest  upon  view  any  person 
found  violating  the  laws  of  the  state:  Pinkerton  v.  Verberg,  78 
Mich.  573;  18  Am.  St.  Kep.  473. 

The  an-est  of  the  wrong  person  by  honest  mistake  renders  all  the 
persona  causing  the  arrest  or  participating  therein  liable  for  the 
Injury,  unless  the  party  arrested  has  brought  the  arrest  upon  him- 
self by  his  own  misstatements:  Hays  v.  Creary,  60  Tex.  445.  Thus, 
a  constable  having  a  warrant  for  the  arrest  of  one  person,  who  ar- 
rests another,  thinking  and  believing  that  he  was  the  party  named 
In  the  warrant.  Is  liable  for  actual  damages  arising  from  such  ar- 
rest: Holmes  v.  Blyler,  80  Iowa,  365.  And  when  a  person  is  the 
directing  and  procuring  cause  of  the  arrest  and  Imprisonment  of 
another,  by  pointing  him  out  and  beckoning  him  to  come  to  an  of- 
licer,  without  knowing  or  inquiring  his  name  or  residence,  and 
acting  solely  on  suspicion  that  he  answers  a  description  received 
by  telegram  charging  the  commission  of  a  crime,  the  arrest  Is  made 
without  probable  cause,  and  the  person  thus  causing  it  to  be  made, 
If  mistaken  In  the  Identity  of  the  person  arrested,  Is  liable  In  dam- 
ages for  his  Imprisonment,  although  the  arrest  wns  caused  without 
malice:  MaliniemI  v.  Gronlund,  92  Mich.  222;  31  Am.  St.  Rep.  576. 
So  a  sheriff  and  his  deputy  are  liable  in  damages  for  the  arrest  and 
impHsonment  of  one  person  under  a  warrant  against  another  of  the 
same  name,  although  such  arrest  was  made  under  an  honest  mis- 
take as  to  identity:  Wolf  v.  IVrryman,  82  Tex.  113.  A  misnomer  in 
the  warrant  of  .ae  person  arrested  subjects  the  actors  to  an  action 
for  false  imprisonment:  Scott  v.  White,  4  Wend.  555.  And  a  de- 
fendant cannot  justify  the  aiTest  and  imprisonment  of  the  plaintiflf 
In  an  action  for  false  imprisonment  by  the  wrong  name,  though  he 
was  the  pei-son  Intended  to  be  arrested,  unless  It  Is  shown  that  he  Is 
known  as  well  by  one  name  as  by  the  other:  Oriswold  v.  Sedgwick. 
1  Wend.  126;  Gurnsey  v.  Lovell,  9  Wend.  319.  It  has,  however,  been 
held  that  a  mistake  in  the  name  of  the  person  prosecuted  for  an  of- 
fense does  not  render  his  arrest  illegal,  nor  of  Itself  constitute  a 
false  imprisonment  if  done  under  authority  of  process,  although  be 
is  Innocent , of  the  offense  charged:  Allen  v.  Leonard,  28  Iowa.  529. 

Arrest  Under  Erroneous  Process.— Where  the  court  has  jurisdiction 
of  the  subject  matter  and  of  the  person,  and  the  complaint  or  af- 
fidavit presented  is  regular  on  its  face,  and  the  court,  after  due  con- 
sideration and  after  hearing  and  acting  judicially  on  such  com- 
plaint, orders  a  commitment  which  is  afterward  vacated  upon 
ground  of  error  in  the  court,  Bucb  error  Is  a  protection  against  an 
AM  ST.  Kep..  Vol .  LXVIL— « 
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action  for  false  Imprisonment  In  favor  of  every  i>erson  who  acts 
tinder  such  erroneous  order  of  commitment:  Fisher  v.  Laugbein, 
13  Abb.  N.  0.  10;  103  N.  Y.  84;  Goodwine  v.  Stephens,  63  Ind.  112. 
If  the  process  Is  erroneous,  but  not  absolutely  void,  the  imprisonment 
Is  not  false,  even  thougli  sued  out  through  bad  or  indefensible  mo- 
tives: Johnson  v.  Maxon,  23  Mich.  128;  Marks  v.  Townsend,  97  N. 
Y.  500.  The  difiference  between  void,  in-egular,  and  erroneous  pro- 
cess seems  to  be  that  a  void  process  furnishes  no  justification  to  a 
party  for  acts  done  under  It,  and  It  Is  not  necessary  that  it  should 
be  set  aside,  before  bringing  the  action;  but  if  the  writ  is  irregular 
merely,  no  action  lies  until  It  has  been  set  aside,  and  when  set  aside 
It  ceases  to  be  a  protection  for  acts  done  under  It;  but  if  the  pro- 
cess Is  regularly  issued  in  a  case  where  the  court  has  jurisdiction, 
the  party  procuring  it  and  those  acting  under  it  may  justify  wliat  has 
been  done  under  It  after  it  has  been  set  aside  for  error:  Day  v. 
Bach,  87  N.  Y.  56:  Fisher  v.  Langbeln,  103  N.  Y.  84;  Neimitz  v.  Con- 
rad, 22  Or.  164.  "The  established  law  lying  at  the  foundation  of 
this  action  is  that,  if  a  person  has  been  arrested  and  imprisoned 
under  color  of  legal  process,  which  is  thereafter  set  aside  for  ir- 
regularity, the  person  who  set  that  process  in  motion  is  responsible 
In  damages  to  him  upon  whom  the  indignity  and  deprivation  of 
liberty  have  been  visited.  Where  the  process  is  set  aside  for  mere 
error  committed  by  the  court  in  the  progress  of  the  action,  in  contra- 
distinction to  irregular  or  void  process,  no  responsibility  may  attach 
to  him  who  caused  its  issue;  but  when  it  is  vacated  because  it  was 
Irregular  In  its  inception,  responsibility  at  once  attaches.  In  the 
one  case  a  man  acts  irregularly  and  wrongfully,  without  the  sanc- 
tion of  any  law,  and  he  therefore  takes  the  consequences  of  his  owt 
unauthorized  act.  But  where  he  relies  on  the  judgment  of  a  compe 
tent  court,  he  is  protected.  He  who  causes  void  or  Irregular  pro- 
cess to  be  Issued,  whereby  injury  comes  to  another  against  whom  il 
is  enforced,  is  liable  in  damages  therefor.  Where  the  process  is  void, 
the  right  of  action  for  the  injury  attaches  when  the  wrong  is  com- 
mitted and  no  judgment  vacating  the  process  is  required.  Process, 
however,  that  a  court  had  general  jurisdiction  to  award,  but  which 
Is  Ii'regular  by  reason  of  nonperformance  by  the  party  procuring  It 
of  same  preliminary  requisite,  or  the  exercise  of  some  fact  not  dis- 
closed in  his  application  therefor,  must  be  regularly  vacated  or  an- 
nulled by  an  order  of  court  before  an  action  can  be  maintained  tor 
damages  occasioned  by  its  enforcement.  In  such  cases  the  process 
Is  considered  the  act  of  the  party  and  not  of  the  court,  and  he  Is 
therefore  made  liable  for  the  consequences  of  his  act. 

"Void  process  Is  defined  to  be  such  as  was  Issued  without  power 
In  the  court  to  award  it,  or  which  the  court  has  not  acquired  juris- 
diction to  issue  in  the  particular  case,  or  which  fails  in  some  ma- 
terial respect  to  comply  with  the  form  requisite  to  legal  process.  Ir- 
regular process  is  such  as  a  court  has  general  jurisdiction  to  issue, 
but  wlilch  is  unauthorized  in  the  particular  case  by  reason  of  Ihe 
existence  or  nonexistence  of  some  fact  or  circumstance  rendering  it 
improper  in  such  case.  The  order  made  or  judgment  rendered  by 
a  court,  which  is  simply  reversed  as  erroneous,  nevertheless  affords 
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protection  to  all  persons  acting  under  It.  Error  as  thus  applied  con- 
sists in  nonconformity  to  the  rules  of  procedure  in  an  action  in  which 
the  court  is  authorized  to  hear  but  not  affecting  any  jurisdictional 
fact  which  can  be  taken  advantage  of  only  by  appeal  or  motion  in 
the  original  action":  Bryan  v.  Congdon,  86  Fed.  Rep.  221-223. 

Unreasonable  Detention  after  Arrest.— When  a  person  Is  arrested 
either  with  or  without  a  warrant,  It  Is  the  duty  of  the  officer  or  other 
person  malving  the  arrest  to  carry  the  prisoner  before  a  magistrate 
for  examination  and  commitment  without  unnecessary  aelay,  and 
If  the  party  detains  the  accused  in  custody  an  unreasonable  time  be- 
fore taking  him  before  a  magisti-ate,  he  Is  guilty  of  a  false  imprison- 
ment, no  matter  how  lawful  the  original  arrest  may  have  been.  If 
the  facts  are  undisputed,  the  question  of  reasonable  time  Is  for  the 
court  to  decide,  otherwise  the  jury  must  decide  It:  Kirk  v.  Gan-ett, 
84  Md.  383;  Manning  r.  Mitchell,  73  Ga.  660;  Ocean  Steamship  Co. 
V.  Williams,  69  Ga.  251;  Diers  y.  Mallon,  46  Neb.  122;  50  Am.  St. 
Rep.  598. 

While  an  arrest  on  an  exigency  where  reasonable  grounds  for  sus- 
picion exist,  may  be  made  without  a  warrant,  the  duty  of  the  offi- 
cer or  person  making  the  arrest  Is  to  take  the  accused  before  a  mag- 
istrate as  soon  as  possible,  for  formal  accusation  and  hearing,  and 
a  failure  to  perform  this  duty,  followed  by  subsequent  detention  of 
the  party  arrested,  Is  false  Imprisonment:  Burk  v.  Howley,  179  Pa, 
539;  57  Am.  St.  Rep.  607.  And  though  an  arrest  without  a  war- 
rant Is  justifiable,  yet  to  detain  the  prisoner  longer  than  a  reason- 
able time  for  suing  out  a  warrant,  then  to  handcuff  him,  carry  him 
out  of  the  county,  and  there  Incarcerate  him  for  days  without  war- 
rant or  examination,  is  false  Imprisonment:  Potter  v.  Swindle,  77 
Ga.  419. 

Officers  who  cause  and  take  part  In  prolonging  imprisonment  of 
one  ai-rested  without  a  warrant,  beyond  the  doors  of  the  lock-up, 
for  the  purpose  of  sending  him  out  of  town  after  the  marshal  has 
reason  to  believe  him  Innocent,  and  has  made  up  his  mind  to  release 
him,  are  liable  for  damages  even  If  the  arrest  was  lawful,  and  a 
fortiori  If  It  was  unlawful:  Bath  v.  Metcalf,  145  Mass.  274;  1  Am. 
St.  Rep.  455.  Where  an  officer  arrests  one  without  a  warrant  on 
suspicion  of  his  having  committed  a  crime  in  another  state,  and  de- 
tains him  for  five  days  before  taking  him  before  a  magistrate  when 
there  is  nothing  to  prevent  him  from  doing  so  Immediately  after  the 
arrest,  and  then  releases  him  from  custody  without  an  examination, 
the  detention  is  unreasonable,  and  the  officer  is  liable:  Cochran  v. 
Toher,  14  Minn.  385.  So  an  arrest  under  a  warrant  and  subsequent 
detention  for  thirty  days  without  an  examination,  and  until  the  pris- 
oner is  released  on  habeas  corpus,  Is  unreasonable,  and  renders  the 
officer  making  the  arrest  liable  for  false  Imprisonment:  Anderson 
V.  Beck,  64  Miss.  113. 

If  a  person  Is  constantly  guarded  and  kept  nnder  restraint,  and 
controlled  and  directed  as  to  his  movements  for  two  weeks  by  de- 
tectives without  a  warrant  or  examination,  he  Is  unreasonably  de- 
prived of  his  liberty  and  may  recover  damages  from  the  party  wiio 
thus  causes  him  to  be  restrained:  Fotberingham  v.  Adams  Exp.  cio.. 
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36  Fed.  Rep.  K2.  And  an  officer  who  arrests  a  judgment  debtor  on 
execution,  cannot  lawfully  bold  him  in  custody  against  his  consent, 
in  order  to  procure  an  interview  with  the  creditor  or  his  attorney 
lor  the  purpose  of  negotiating  with  the  debtor,  or  for  any  otiier  pur- 
pose designated  by  the  creditor  alone.  Such  detention  is  unlawtul, 
and  renders  the  officer  liable:  French  v.  Bancroft,  1  Met.  502. 

Unavoidable  delay  of  a  peace  officer  in  taking  bail  for  a  prisoner 
doe*  not  render  him  liable:  Cargill  v.  State,  8  Tex.  App.  433.  And 
an  officer  will  always  be  allowed  a  reasonable  time  in  which  to  pro- 
cure an  examination  for  the  party  arrested.  Thus,  if  an  arrest  is 
made  on  Sunday,  the  prisoner  need  not  be  taken  before  a  magistrate 
for  a  warrant  or  examination  on  tliat  day,  and  if  the  attendance  of 
witnesses  cannot  be  procured  until  the  following  Tuesday,  and  the 
prisoner  is  given  as  speedy  a  hearing  as  the  circumstances  will  per- 
mit, the  detention  until  such  hearing  is  not  unreasonable:  Dlera  r. 
Mallon,  46  Neb.  121-181;  50  Am.  St  Rep.  598.  Or,  If  a  person  is 
arrested  under  a  peace  warrant  in  the  forenoon  on  Saturday  and  at 
that  time  committed  to  jail  without  an  examination  because  of  his 
drunlien  condition,  the  justice  is  not  liable  unless  the  imprisonment 
is  continued  for  an  unreasonable  time,  although  it  does  continue 
without  examination  over  the  following  Sunday:  Pepper  v.  Mayes, 
81  Ky.  673.  If  the  court  is  in  session  at  the  time  that  the  warrant 
Is  delivered  to  the  officer,  but  is  not  in  session  when  the  officer,  act- 
ing promptly,  arrives  with  his  prisoner  at  the  place  where  the  court 
is  sitting,  it  is  his  duty  to  detain  his  prisoner  until  the  court  is  In 
session,  and  he  may  lodge  him  in  jail,  in  the  meantime,  without  be- 
coming liable  therefor:  Kent  v.  Miles,  68  Vt.  48.  The  fact  that  a 
drunken  man's  first  proposition  when  arrested  is  to  give  a  bond,  and 
that  is  refused  and  he  is  detained  in  jail  for  an  hour,  does  not  con- 
stitute a  false  imprisonment:  Beville  r.  State,  16  Tex.  App.  70.  Or, 
if  a  drunken  man  is  confined  in  jail  for  three  hours  afteir  his  arrest 
before  he  is  regularly  charged  before  a  justice  of  the  peace,  the  ar- 
resting officer  is  not  liable,  as  such  detention  Is  not  unreasonable: 
Wiltse  V.  Holt,  95  Ind.  469. 

Arrest  by  Private  Party.— The  right  of  a  private  person  to  arrest 
without  a  warrant  is  more  restricted  than  that  of  an  officer,  but  it 
Is  the  right  and  duty  of  such  party  who  witnesses  the  commission 
of  a  felony  or  breach  of  the  peace  to  apprehend  the  offender  at  once: 
Phillips  V.  Trull,  11  Johns.  486;  Morley  v.  Chase,  143  Mass.  396-398; 
Brockway  v.  Crawford,  3  Jones,  433;  67  Am.  Dec.  250;  Vendeveer  v. 
Mattocks,  3  Ind.  479.  But  a  private  person  can  only  justify  for  an 
arrest  without  a  warrant  on  suspicion  of  felony  by  proving  that  a 
felony  has  actually  been  committed,  and  that  he  has  probable  cause 
for  believing  that  the  person  arrested  Is  the  person  who  committed 
it:  Morley  v.  Chase,  143  Mass.  396,  398;  Maliniemi  v.  Gronlund,  92 
Mich.  222;  31  Am.  St.  Rep.  576;  Brooks  v.  Commonwealth,  61  Pa. 
St.  352;  100  Am.  Dec.  645;  Holley  v.  Mix,  3  Wend.  350;  20  Am.  Dec. 
702;  Burns  v.  Erben,  40  N.  Y.  463;  Reuck  v.  McGregor,  32  N.  J.  L. 
7U.  if  an  innocent  person  is  arrested  upon  suspicion  by  a  private 
person,  such  person  is  excused  if  a  felony  has  in  fact  been  com- 
mitted and  there  is  reasonable  ground  to  snspect  the  person  arrested. 
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But  If  no  felony  has  been  committed,  and  an  arrest  Is  made  by  a 
private  party  without  warrant,   such  arrest  Is  Illegal,   though  an 
officer  would  be  justified  if  he  acted,  In  making  such  an  arrest,  upon 
Information  from  another  which  he  had  reason  to  rely  upon:  Ilawley 
V.  Butler,  54  Barb.  490;  UoUey  v.  Mix,  3  Wend.  350;  20  Am.  Dec.  702. 
An  arrest  which  Is  justifiable  when  made  regularly  by  a  proper 
officer  cannot  be  justified  if  made  by  a  private  party  Irregularly: 
Keuck  V.  McGregor,  32  N.  J.  L.  70.    "While  a  private  person  Is  per- 
mitted to  arrest  without  a  warrant  and  take  before  a  magistrate 
a  person  who  has  committed  a  felony,  yet  for  mere  misdemeanor  an 
arrest  made  in  such  way  after  their  commission  has  entirely  ended 
Is  illegal  and  false:  Phillips  v.  Trull,  11  Johns.  48G;  People  v.  Adler, 
3   Park.   C.   C.  249.     An  arrest  by  a  private   individual   without 
warrant,  for  the  purpose  of  forcibly  abducting  him  from  the  state, 
followed  immediately  by  such  abduction,  cannot  be  justified,  and 
renders  the  party  guilty  thereof  liable  in  damages  for  a  false  im- 
prisonment: Mandevllle  v.  Guernsey,  51  Barb.  99.    If  a.  private  per- 
son without  warrant  arrests  another  as  a  fugitive  from  justice,  he 
must  take  him  without  delay  before  the  nearest  magistrate  qual- 
ified to  receive  an  affidavit  and  issue  a  warrant,  and  If  he  is  de- 
tained beyond  a  reasonable  time   without  being  taken  before  such 
magistrate  the  person  arresting  or  detaining  him  commits  false  im- 
prisonment, and  is  liable  therefor,  especially  If  the  party  arrested 
and  detained  is  not  the  alleged  fugitive:  Lavlna  v.  State,  63  Ga.  513. 
Private  Citizen  Aiding  Officer.— A  private  individual  is  bound  to 
assist  a  known  public  officer  in  making  an  arrest  when  called  upon 
to  do  so,  and  is  protected  in  so  acting  without  inquiring  into  the 
regularity  or  leg.ility  of  the  process  in  the  hands  of  the  officer: 
McMahan  v.  Green,  34  Vt.  G9;  80  Am.  Dec.  GG5;  Reed  v.  Illce,  2  J.  J. 
Marsh.  44;  19  Am.  Dec.  122;  Forrest  v.  Leavitt,  52  N.  H.  481;  Payne 
V.  Green,  10  Smedes  &  M.  507;   Jennings   v.  Carter,  2   Wend.  446; 
20  Am.  Dec.  635;    Coyles    v.  Hurtin,  10    Johns.  85;    Goodwine  v. 
Stephens,  63  Ind.  112.    A  person  who  responds  to  the  call  of  a 
known  officer  to  assist  in   making   an   arrest    is  protected    by  the 
call  against   suit  for  false    Imprisonment,  If  in    his    acts    he    con- 
fines himself  to  the  order  and  direction    of   the    officer:  Firestone 
y.  Rice,  71  Mich.  377;  15    Am.  St.  Rep.  266.     "We    do    not   think 
that  a  man  called  upon  by  a   sheriCf   Is   required,  at   his   peril    to 
ascertain  whether  the  sheriff   has    a   proper  warrant    or  whether 
the  offense  charged  against  the  person  to  be  arrested  is  a  felony,  or 
that  he  may  refuse  to  act  until  he  is  satisfied  that  the  sherifF  Is 
acting  legally,  or  within  the  scope  of  his  office  in  a  criminal  case. 
Tlierefore,  the  person  who  responds  to  the  call  of  one  whom  he 
knows  to  be  an  officer  is  protected  by  the  call  from  being  sued  for 
rendering  the  requisite  assistance.    The  officer  may  not  be  acting 
legally,  and  may,  therefore,  be  a  trespasser,  but  tlio  person  assist- 
ing him,  at  his  request  or  command,  and  who  relies  upon  his  official 
capacity  and  call,  is  protected  by  the  law":  Firestone  v.  Rice.  71 
Mich.  380;  15  Am.  St.  Rep.  2CG.    Persons  called  upon  by  an  officer 
holding  a  warrant  to  assist  in  the  search  for  and  arrest  of  a  party 
charged  with  crime,  are  protected  against  actions  for  false  Impris- 
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on  men  t,  whether  they  had  the  warrant  at  the  time  of  the  arrest  or 
not:  Kirble  v.  State,  5  Tex.  App.  60.  And  where  an  officer  calls 
upon  private  citizens  to  assist  him  in  making  an  arrest,  those  who 
aid  him  have  a  justification  as  broad  as  his  own:  Main  v.  McCarthy, 
15  111.  442.  If  an  otticer,  unable  alone  to  arrest  rioters  assembled 
in  a  house,  calls  upon  private  citizeus  to  guard  such  house  and  pre- 
vent the  escape  of  the  rioters  while  he  goes  away  some  distance 
for  assistance,  the  citizens  are  protected  by  such  call  against  any 
consequences  arising  from  the  arrest  of  such  rioters  by  them  during 
the  absence  of  such  officer:  Coyles  v.  Hurtin,  10  Johns.  85.  But  pri- 
vate persons  are  only  bound  to  aid  an  officer  in  making  an  arrest 
upon  his  call,  in  such  cases  as  he  himself  is  authorized  to  act,  and 
they  are  held  to  the  same  strictness  of  authority  as  is  required  of  the 
officer.  Hence,  if  the  act  of  the  officer  Is  unlawful,  anyone  assist- 
ing him  with  knowledge  is  equally  liable  with  him,  although  he  acts 
by  the  officer's  commands:  Mitchell  v.  State,  12  Ark.  50;  54  Am. 
Dec.  253.  If  a  known  public  officer  calls  upon  a  citizen  to  aid  him 
in  the  execution  of  process,  the  former  can  justify  under  the  process, 
although  the  officer  himself  is  guilty  of  a  trespass,  but  where  the 
party  making  the  arrest"  is  not  a  known  officer,  but  only  assumes  to 
act  in  that  particular  case  by  special  appointment,  persons  aiding 
the  supposed  officer  are  bound  to  know  whether  he  Is  authorized 
to  make  the  arrest  or  not,  and  in  case  he  is  a  trespasser  for  want 
of  authority,  those  aiding  him  are  also  liable:  Dietrichs  v.  Schaw, 
43  Ind.  177.  So  a  mere  volunteer  who  aids  an  officer  in  making  an 
arrest  is  held  to  knowledge  of  his  right  to  interfere,  and  acts  at  his 
peril:  Kirble  v.  State,  5  Tex.  App.  GO.  If  an  arrest  is  made  under  a 
void  process,  the  officer  and  anyone  who  aids  and  assists  him,  even 
though  the  latter  acts  under  his  command,  are  guilty  of  and  liable 
for  false  imprisonment:  Batchelder  v.  Currier,  45  N.  H.  4G0;  Hooker 
V.  Smith,  19  Vt.  151;  47  Am.  Dec.  679. 

Judicial  Officers.— Jt  is  a  general  rule  that  judges  of  superior  courts 
or  courts  of  geueral  jurisdiction  are  not  liable  for  false  impris- 
onment for  their  judicial  acts,  even  when  such  acts  are  in  excess  of 
their  jurisdiction,  and  are  alleged  to  have  been  done  maliciously  or 
corruptly:  Bradley  v.  Fisher,  13  Wall.  335;  Lange  v.  Benedict,  73 
N.  Y.  12;  29  Am.  Rep.  EO;  Yates  v.  Lansing,  9  Johns.  395;  6  Am. 
Dec.  290;  Johnston  v,  Moorman,  80  Va.  131;  Cooke  v.  Bangs,  31  Fed. 
Rep.  640;  Trammell  v.  Bussellville,  34  Ark.  105;  36  Am.  Rep.  1.  "The 
exemption  of  judges  of  the  superior  courts  of  record  from  liability  for 
civil  suit  for  their  judicial  acts  existing  when  there  is  jurisdiction  of 
the  subject-matter,  tliough  irregularity  and  error  attend  the  exercise 
of  the  jurisdiction,  cnnnot  be  affected  by  any  consideration  of  the 
motives  with  whicli  tlie  acts  are  done.  A  distinction  must  be  here 
observed  between  excess  of  Jurirsdiction  and  the  clear  absence  of  all 
jurisdiction  over  the  subject  matter.  AVhere  there  is  clearly  no 
Jurisdiction  over  the  subject  matter,  any  authority  exercised  is  an 
usurped  authority,  and  for  the  exercise  of  such  authority,  when  the 
want  of  jurisdiction  is  kuown  to  tlie  jcdge.  no  excuse  is  permissi- 
ble": Bradley  v.  Fisher,  13  Wall.  335-352.  It  may  be  laid  down  as 
a  proposition  of  universal  application  that  for  a  mere  error  of  judg- 
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ment  In  the  exercise  of  his  jurisdiction  and  the  execution  of  an 
act,  no  action  can  be  maintained  against  the  judge  of  any  court  of 
record:  Busteed  v.  Parsons,  54  Ala.  393;  25  Am.  Rep.  688;  Atwood 
V.  At  water,  43  Neb.  147.  Thus  a  rule  for  a  contempt  is  the  judicial 
act  of  the  court  issuing  it,  and  therefore  cannot  be  the  foundation 
for  an  action  for  false  imprisonment,  however  erroneously  issued: 
Tavenner  v.  Morehead,  41  W.  Va.  116;  Landt  v.  Hilts,  19  Barb.  283; 
Gaines  v.  Newbrough,  12  Tex.  Civ.  App.  466. 

As  to  courts  of  limited  jurisdiction,  the  rule  is  that  their  judges 
are  liable  In  a  private  action  only  for  such  acts  as  are  either  in  ex- 
cess of  or  outside  of  their  jurisdiction,  but  they  are  not  liable  for 
errors  In  judgment.  As  to  such  judges,  if  they  act  in  excess  of 
their  powers  judicially,  the  whole  proceeding  is  coram  non  judice 
and  void,  and  they  are  personally  liable;  but  If  they  act  within  their 
jurisdiction,  adjudicating  upon  matters  lawfully  submitted  to  them, 
they  are  not  so  liable,  no  matter  how  erroneous  their  opinions  may 
be:  Bigelow  v.  Stearns,  19  Johns.  39;  10  Am.  Dec.  189;  People  v.  Lis- 
comb,  60  N,  Y.  559;  19  Am.  Rep.  211;  Adkins  v.  Brewer,  3  Cow.  209; 
15  Am.  Dec.  264;  Pepper  v.  Mayes,  81  Ky.  673;  Blythe  v.  Tompkins,  2 
Abb.  Pr.  468;  Johnson  v.  Von  Kcttler,  66  111.  63.  Thus  a  justice  of  the 
peace  committing  a  person  illegally  arrested  is  liable  if  he  has  no  ju- 
risdiction over  the  latter:  Dietrichs  v.  Schaw,  43  Ind.  175.  So  a  jus- 
tice issuing  a  warrant  of  arrest  is  liable  if  the  affidavit  thoref  r  s  atea 
none  of  the  grounds  required  by  the  statute:  Hauss  v.  Kohlar,  23 
Kan.  640;  Spice  v,  Steinruck,  14  Ohio  St.  213;  Von  Kettler  v.  John- 
son, 57  111.  109;  Johnson  v.  Von  Kettler,  66  111.  63;  Proctor  v.  Prout, 
17  Mich.  473.  To  justify  an  inferior  magistrate  In  committing  a 
'person,  he  must  have  jurisdiction  both  of  the  subject  matter  of  the 
complaint  and  of  the  "person  of  the  defendant,  and  where  such  per- 
son Is  charged  with  the  commission  of  an  act  not  constituting  a 
crime,  the  justice  ac<iuircs  no  jurisdiction  to  proceed  in  the  matter, 
and  if  he  attempts  to  enforce  any  process  of  commitment  in  such 
case,  he  is  answerable  to  the  defendant  as  a  trespasser:  De  Courcey 
V.  Cox,  94  Cal.  665.  But  a  justice  of  the  peace  acting  within  his 
jurisdiction  is  not  liable  for  mistakes  of  judgment  in  arriving  at  his 
conclusions,  although  the  facts  upon  which  he  acts  do  not  justify 
his  conclusions:  Marks  v.  Sullivan,  9  Utah,  12;  Banister  v.  Wake- 
man,  64  Vt.  203;  Atwood  v.  Atwood.  43  Neb.  147.  If  a  magistrate 
has  jurisdiction,  defects  or  irregularities  in  the  commitment  do  not 
render  him  liable:  Heard  v.  Harris,  68  Ala.  43.  A  judge  of  a  munici- 
pal court  may  Imprison  for  contempt  a  witness  who  refuses  to  an- 
swer questions  properly  propounded  to  him,  in  an  action  In  whicli 
the  court  has  jurisdiction,  and  he  is  not  liable  therefor  In  a  civil 
action  under  the  rule  that  a  judicial  officer,  acting  within  his  juris- 
diction, In  a  judicial  capacity,  is  not  liable  in  a  private  action  for 
his  judicial  acts:  Rudd  v.  Darling,  64  Vt.  450.  Thus  a  justice  of 
the  peace  has  jurisdiction  to  Issue  a  warrant  for  the  arrest  of  a 
garnishee,  who,  having  been  summoned,  refuses  to  appear  and 
answer,  and  he  Is  not  liable  for  such  arrest:  Kelsey  v.  Klabunde, 
54  Neb.  760.  But  if  the  arrest  and  imprisonment  of  the  de- 
fendant  is   upon   a   warrant   issued    by   a   justice   of    the   peace 
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upon  an  affidavit  which  gives  him  no  Jurisdiction,  he  Is  liable 
for  false  Imprisonment:  Paulus  v.  Grobben,  104  Mich.  43.  A 
Justice  of  the  peace  having  Jurisdiction  of  the  person  and  of 
the  subject  matter  of  the  suit,  is  not  liable  to  respond  In  dam- 
ages, because,  in  the  exercise  of  his  honest  Judgment,  he  holds 
an  unconstitutional  ordinance  valid,  and  enforces  it  by  the  arrest 
and  imprisonment  of  one  who  violates  its  provisions:  Brooks  v.  Man- 
gan,  8G  Mich.  577;  24  Am.  St.  Rep.  137;  Henlse  v.  McCord,  55  Iowa, 
»7S.  A  magistrate  or  Justice  has  Jurisdiction  to  order  the  arrest  of 
one  for  a  public  offense  committed  in  his  presence,  but  he  has  no 
power,  without  an  examination  or  hearing,  to  commit  him  to  prison, 
and  he  is  liable  for  so  doing:  Touhey  v.  King,  9  Lea,  422;  Tracy  v. 
Williams,  4  Conn.  107;  10  Am.  Dec.  102.  So  it  Is  false  Imprisonment 
If  a  justice  orders  a  person  accused  of  a  criminal  offense  to  be  com- 
mitted until  a  subsequent  day  for  examination  without  having  such 
person  first  brought  before  him:  Pratt  v.  Hill,  16  Barb.  303.  And  an 
attachment  against  a  person  for  contempt.  Issued  by  the  registrar 
of  a  justice's  court  on  affidavit,  but  without  any  order  of  the  court, 
Is  invalid,  and  no  justification  in  an  action  to  recover  for  false  im- 
prisonment thereunder:  Thompson  v.  Ellsworth,  39  Mich.  719. 

Arrest  under  Void  Ordinance.— A  Justice  of  the  peace,  acting  in  good 
faith  and  having  jurisdiction  of  the  person  and  of  the  subject  mat- 
ter. Is  not  civilly  liable  in  damages  for  an  error  of  judgment,  In 
holding  an  unconstitutional  ordinance  valid,  and  enforcing  it  by  im- 
prisoning the  violator  of  it,  nor  Is  the  oflicer  maliing  the  arrest  liable 
in  such  case:  Brooks  v.  Mangan,  86  Mich.  576;  24  Am.  St.  Rep.  137. 
Nor  Is  a  person  who.  In  good  faith  and  without  malice,  makes  the 
complaint  In  such  case,  liable  In  damages  for  the  arrest  made  there-  * 
under:  Gifford  v.  Wiggins,  50  Minn.  401.  A  town  Is  not  responsible 
for  the  passage  of  an  illegal  ordinance  by  its  council  nor  for  the 
acts  of  the  mayor  In  issuing  a  warrant,  nor  for  the  act  of  an  officer 
making  an  arrest  thereunder,  nor  is  either  of  the  latter  personally 
liable:  Trammell  v,  Russellville,  35  Ark,  105;  36  Am.  Rep.  1.  Cities 
are  not  liable  for  the  acts  of  their  police  officers  in  the  enforcement 
of  police  regulations  and  ordinances,  and  cannot  make  themselves 
liable  by  the  ratification  of  such  acts:  Calwell  v.  Boone,  51  Iowa, 
687;  33  Am.  Rep.  154;  Odell  v.  Schroeder,  58  111.  353.  And  a  party 
who  has  been  arrested  for  the  violation  of  an  unconstitutional  ordi- 
nance requiring  a  license  fee  to  be  paid  by  nonresident  peddlers,  and, 
on  conviction,  has  served  out  bis  fine  in  jail,  cannot  maintain  an 
action  against  the  municipal  corporation  enacting  such  ordinance  for 
false  imprisonment:  Trescott  v.  Waterloo,  20  Fed.  Rep.  593. 

Jat7er«.— The  rules  applicable  to  officers  who  make  an  arrest  are 
generally  applicable  to  jailers,  or  those  who  detain  the  person  ar- 
rested after  the  arrest.  It  has  been  held  that  a  jailer  holding  a 
prisoner  as  agent  for  the  private  purpose  of  a  sheriff  who  has  il- 
legally arrested  such  prisoner  must  stand  or  fall  upon  the  defenses . 
which  the  sheriff  makes,  although  the  process  under  which  the  jailer 
Is  acting  Is  regular  on  its  face:  Arteaga  v.  Connor,  88  N.  Y.  404. 
But  the  right,  under  proper  and  legal  process,  given  to  a  city  mar- 
Bhal  to  arrest  and  Imprison  a  person  in  the  county  Jail  comes  with 
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the  right  on  the  part  of  the  Jailer  to  receive  and  detain  the 
prisoner:  Boaz  v.  Tate,  43  Ind.  60.  And  if  the  officer,  after  mailing 
the  arrest,  talies  the  prisoner  to  a  jail  and  there  declares  that  he 
has  been  arrested  for  an  offense  committed  in  the  presence  of  the 
officer,  such  deciarafion  stands  in  the  place  of  a  mittimus,  and  the 
jailer,  by  receiving  the  prisoner  as  such,  does  not  become  liable  for 
the  former  wrongful  acts  of  the  officer:  Boaz  v.  Tate,  43  Ind.  GO. 
A  conviction  and  sentence  of  a  person  to  the  penitentiary  by  a  court 
having  no  jurisdiction  are  nullities,  and  afford  no  protection  to  those 
who  keep  him  in  confinement  under  such  sentence,  as  they  are  pre- 
sumed to  liuow  the  law  and  that  they  have  no  right  to  keep  him  im- 
prisoned: Patterson  v.  Prior,  18  Ind.  410;  81  Am.  Dee.  3G7.  A  jailer 
is  not  liable  for  refusing  to  discharge  a  debtor  on  a  defective  order 
for  his  discharge,  l)eing  advised  that  it  is  defective  by  counsel,  al- 
though he  would  be  protected  by  the  order  in  case  he  discharged 
the  prisoner  thereunder:  Hayes  v.  Bo  we,  12  Daly,  193. 

Attorneys.— It  they  become  the  instrument  for  imprisoning  a  party 
against  whom  they  know  their  client  has  no  just  claim  or  cause  for 
arrest  and  that  the  client  is  actuated  by  illegal  and  malicious  mo- 
tives, they  are  liable  to  the  injured  party,  and  it  is  not  necessary  to 
show  the  conspiracy  between  the  attorneys  and  their  client,  because 
an  attorney  may  so  act  under  his  general  employment,  to  enforce  a 
legal  claim,  as  to  render  himself  alone  llarble  for  the  malicious  and 
unlawful  arrest  of  another:  Burnap  v.  Marsh,  13  111.  53G.  Thus  a 
capias  ad  satisfaciendum  issued  on  a  judgment  which  has  been  pre- 
viously paid  will  protect  the  officer  making  the  arrest,  but  not  the 
attorney  who  issues  it:  Deyo  v.  Van  Valkenburgh,  5  Hill,  242.  Any 
arrest  procured  by  an  attorney  under  a  judgment  which  does  not 
warrant  or  justify  it  renders  him  liable  in  damages  therefor:  Sleight 
V.  Leavenworth,  5  Duer,  122.  And  an  attorney  who,  through  mal- 
ice, illegally  sues  out  a  ca.  sa.  in  the  name  of  his  principal  is 
liable  in  damages  for  fLe  unlawful  imprisonment  which  follows 
»mder  it:  Wartield  v.  Campbell,  35  Ala.  349.  If,  however,  a  court 
has  jurisdiction  of  tlie  subject  matter  of  the  action  and  of  the  per- 
son, and  papers  are  presented  by  an  attorney  which  are  regular  on 
their  face,  and  the  court,  after  a  hearing  and  consideration,  acta 
judicially  upon  such  papers,  orders  a  commitment,  which  is  after- 
ward vacated  for  error  in  the  court,  such  error  protects  the  attorney, 
and  he  Is  not  liable  for  the  Imprisonment  under  such  commitment: 
Fisher  v.  Langbein,  13  Abb.  N.  C.  10;  affirmed  in  Fischer  v.  I.ang- 
beln,  103  N.  Y.  84,  where  the  court  also  held  that  where  the  juris- 
diction of  the  court  was  made  to  depend  upon  the  existence  of  some 
fact,  of  which  there  was  an  entire  absence  of  proof,  the  court  has 
no  authority  to  act,  and,  if  it  entertains  jurisdiction  under  such  cir- 
cumstances, its  acts  are  void  and  afford  no  justlflcation  to  the  at- 
torney instituting  the  proceedings  as  against  the  party  imprisoned 
thereby:  Fischer  v.  Laugl)ein,  103  N.  Y.  84. 

It  may  be  stated  In  tills  connection  that  a  party  is  bound  by  the 
acts  of  his  attorney  employed  to  set  proceedings  in  action,  and  he  is 
responsil)ie  for  the  methods  resorted  to  by  the  attorney  for  the  en- 
forcement of  a  Judgment  obtained  In  bis  favor.    Thus  he  is  liable 
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for  the  unwarranted  Issuing  by  such  attorney  of  an  execution 
against  the  Judgment  debtor,  and  the  unlawful  arrest  of  the  latter 
thereunder,  although  he  had  no  knowledge  of  such  illegal  acts  by 
his  attorneys:  Guilleaume  v.  Howe,  94  N.  Y.  2G8;  4G  Am.  Rep.  141;  G3 
How.  Pr.  175.  And  the  advice  of  counsel  to  client,  under  the  influ- 
ence of  which  a  false  imprisonment  is  procured  by  the  client  in  good 
faith,  is  no  justification  for  the  illegal  arrest  and  confinement,  al- 
though evidence  of  it  is  admissible  on  the  question  of  malice  in  miti- 
gation of  damages:  Josselyn  v.  McAllister,  22  Mich.  300;  Fire  Assn. 
V.  Fleming,  78  Ga.  733,  734. 

Corporations  are  liable  in  actions  for  false  imprisonment  for  the 
wrongful  acts  of  their  agents  or  servants  resulting  in  the  unlawful 
arrest  and  detention  of  a  person:  Owsley  v.  Montgomery  etc.  R.  R. 
Co.,  37  Ala.  560;  American  Exp.  Co.  v.  Patterson,  73  Ind.  430;  Wheeler 
&  Wilson  Mfg.  Co.  v.  Boyce,  36  Kan.  350;  59  Am.  Rep.  571.  Thus 
a  corporation  is  liable  in  damages  if  its  agent,  while  engaged  In  the 
corporation's  service  of  pursuing  a  criminal,  illegally  arrests  an- 
other man,  supposing  him  to  be  the  fugitive  from  Justice,  although 
at  the  time  of  the  arrest  the  agent  Is  acting  In  disobedience  of  his 
orders:  Harris  v.  Louisville  etc.  R.  R.  Co.,  35  Fed.  Rep.  116.  If  a 
passenger  on  a  railroad  has  lost  his  ticket  en  route,  and  states  such 
fact  to  the  gatekeeper  at  his  destination,  but  is  forbidden  by  him  to 
pass  until  he  produces  his  ticket  or  pays  his  fare,  and,  upon  his  at- 
tempt to  pass,  Is  arrested  by  the  police  and  confined  In  Jail  at  the  re- 
quest of  the  gatekeeper,  who  is  simply  obeying  orders,  the  com- 
pany is  liable  for  false  imprisonment,  on  the  ground  that  it  has  no 
right  to  Issue  an  order  imder  which  a  passenger  can  be  detained  and 
imprisoned  until  he  produces  his  ticket  or  pays  fare:  Lynch  v.  Met- 
ropolitan etc.  Ry.  Co.,  90  N.  Y.  77;  43  Am.  Rep.  141.  To  the  same 
effect  Is  Murdock  v.  Boston  etc.  R.  R.  Co.,  133  Mass.  15;  43  Am. 
Rep.  480.  But  It  seems  that  In  such  case  the  company  would  have 
the  right  to  detain  the  passenger  for  a  reasonable  time  on  the 
spot  for  the  purpose  of  investigating  Into  the  circumstances  of  the 
case:  Standish  v.  Narragansett  S.  S.  Co.,  Ill  Mass.  512;  15  Am. 
Rep.  66. 

In  order  to  make  a  corporation  liable  In  false  imprisonment  for  the 
acts  of  Its  superintendent,  It  must  appear  that  such  acts  were  done 
within  the  scope  and  limits  of  his  authority.  Hence,  It  is  not  liable 
for  an  unlawful  arrest  ordered  by  Its  superintendent,  unless  his 
authority  to  issue  such  order  Is  shown:  Tolchester  Beach  Imp.  Co. 
V.  Steinmeier,  72  Md.  313.  A  person  who  deposits  a  counterfeit 
coin  in  the  box  on  a  car  in  payment  of  his  fare,  and,  upon  having 
his  attention  called  to  the  fact  by  an  employ^  of  the  car  company, 
with  a  request  to  pay  another  fare  in  good  money,  refuses  to  make 
his  fare  good,  and  is  arrested  and  detained  in  Jail  on  a  charge 
of  passing  counterfeit  money,  cannot  on  his  discharge  recover  from 
the  car  company  for  a  false  imprisonment,  as  there  was  probable 
cause  for  his  arrest  and  detention:  Central  Ry.  Co.  v.  Brewer,  78 
Md.  894.  If  a  corporation  calls  a  policeman  and  causes  him  to 
arrest  a  drunken  man  found  on  its  premises.  It  cannot  be  held 
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liable  In  damages  for  the  reason  that  the  act  of  the  policeman 
In  making  such  arrest  was  lawful,  and  legally  authorized:  Pratt 
V.  Brown,  80  Tex.  608. 

Miscellaneous.— When  a  statute  authorizes  an  arrest  for  the  non- 
payment of  taxes,  an  arrest  and  imprisonment  by  a  tax  coJlector 
of  a  tax  debtor  for  such  nonpayment  does  not  render  him  liable 
therefor  in  damages  if  he  proceeds  regularly  under  the  statute: 
Rowe  V.  Fiieud,  90  Me.  241.  But  if  the  tax  collector  demands  ex- 
cessive fees  of  one  under  arrest  for  the  nonpayment  of  his  taxes, 
he  abuses  his  authority  and  is  liable  in  damages  therefor:  Bobbins 
V.  Swift,  86  Me.  197.  The  legislature  of  a  state,  or  either  house 
thereof,  has  the  right  to  determine  whether  the  acts  of  a  person  not 
a  member  are  an  obstruction  to  Its  proceedings,  and  having  so  de- 
termined, to  cause  him  to  be  imprisoned  for  contempt.  For  such 
confinement,  not  excessive,  he  has  no  right  of  action  against  the 
members  of  the  legislature  voting  upon  the  question,  nor  against 
the  officer  of  the  house  executing  the  order:  Canfield  v.  Gresham, 
82  Tex.  10.  If  a  person  is  arrested  in  one  county,  and,  at  his  own 
request,  committed  to  jail  in  another  county,  he  waives  the  right  to 
be  imprisoned  In  the  county  where  he  was  arrested,  and  aJso  the 
right  to  recover  for  false  Imprisonment:  Ellis  v.  Cleaveland,  54  Vt. 
437.  But  an  officer  sued  for  false  imprisonment  cannot  justify  the 
arrest  under  a  returnable  process  which  has  never  been  returned: 
Kent  V.  Miles,  65  Vt.  582;  Ellis  v.  Cleaveland,  54  Vt.  437;  Wright  v. 
Marvin,  59  Vt.  439.  An  action  for  false  imprisonment  under  a 
ca.  sa.  cannot  be  supported  as  long  as  the  execution  on  its  face  re- 
mains unsatisfied:  Wlllcins  v.  Hall,  2  McCord,  205.  But  an  execution, 
after  the  expiration  of  the  time  within  which  it  was  made  returna- 
able,  is  of  no  force,  and  an  arrest  and  imprisonment  thereunder  is 
false  as  against  the  officer  making  it:  Stoyel  v.  Lawrence,  3  Day,  1. 
A  person  claiming  to  be  entitled  to  the  possession  of  public  land,  but 
to  which  he  has  no  title  or  right  of  possession,  and  of  which  a  por- 
tion only  Is  In  his  possession,  Is  not  justified,  In  attempting  to  remove 
an  alleged  tiespasser  from  the  latter  portion,  to  resort  to  acts 
amounting  to  a  violation  of  his  personal  liberty,  and  he  Is  liable  for 
damages  therefor  for  a  false  imprisonment:  People  v.  Wheeler,  73 
Cal.  252.  A  defendant  found  guilty  of  a  misdemeanor  and  adjudged 
to  pay  a  fine,  or  remain  in  jail  until  such  fine  and  costs  are  paid, 
cannot  be  compelled  to  pay  the  fine  by  manual  labor  on  the  streets, 
and  if  so  compelled  can  maintain  an  action  for  damages  for  false 
Imprisonment:  Torbert  v.  Lynch,  07  Ind.  474.  One  making  an  arrest 
as  an  officer  must,  when  sued  for  false  Imprisonment,  prove  his  legal 
qualifications  as  such  officer,  or  that  he  publicly  acted  and  was  rec- 
ognized as  such  officer  before  or  after  the  act  brought  In  question: 
Short  V.  Symmes,  160  Mass.  208;  15  Am.  St.  Bep.  204,  and  cases 
cited. 
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Turner  v.  Fidelity  &  Casualty  Co.  of  New  York. 

[112  MICHIQAN,  4^] 

INSURANCE— COMMENCEMENT  OF  SUIT— WAIVER  OF 
LIMITATIONS.— A  letter  from  an  insurer  to  the  insured,  request- 
ing that  the  matter  of  a  claim  under  the  policy  be  allowed  to  rest 
until  the  adjuster  for  the  insurer  can  see  the  insured  or  his  attorney, 
constitutes  a  waiver  of  a  provision  in  the  policy  limiting  the  time 
for  furnishing  proofs  of  loss  and  beginning  an  action  on  the  policy, 
and  the  insured  does  not  lose  his  right  of  action  by  delay  after  re- 
ceiving such  letter,  although  nothing  more  is  heard  about  the  ad- 
juster. 

INSURANCE— ACCIDENT— TOTAL  DISABILITY.  —  When 
the  business  of  the  Insured  consists  in  ma  lining  loans  on  personal 
property,  the  fact  that  after  receiving  an  injury  he  goes  to  his  omce 
every  day  for  a  short  time  without  doing  any  worli  or  business  there, 
does  not  show,  as  matter  of  law,  that  he  is  not  wholly  disabled  from 
prosecuting  any  and  every  kind  of  business  pertaining  to  his  occu- 
pation. This  is  a  question  for  the  jury  to  determine  under  all  the 
facts  in  the  case. 

INSURANCE  —  AMBIGUOUS  POLICY.  —  If  language  con- 
tained in  a  policy  of  insurance  is  ambiguous  and  susceptible  of  two 
constructions,  any  question  arising  out  of  such  language  must  be  re- 
solved in  favor  of  the  insured. 

Hanchett  &  Hanchett,  for  the  appellant. 

Beach  &  Gavit,  for  the  appellee. 

****  LONG,  C.  J.  This  is  an  action  to  recover  a  weekly  in- 
demnity under  an  acdident  policy  issued  by  the  defendant  to  the 
plaintiff  on  the  eighth  day  of  January,  1888,  and  subsequently 
renewed  from  year  to  year,  the  last  renewal  certificate  covering 
a  period  from  January  8,  1894,  to  January  8,  1895.  On  Febru- 
ary 10,  1894,  while  the  plaintiff  was  carrying  wood  on  a  wheel- 
barrow, he  slipped  and  fell,  dislocating  his  right  shoulder.  He 
claims  an  indemnity  under  the  policy  for  a  total  disability  for  a 
period  of  ten  weeks.  At  the  time  the  policy  was  issued,  and  at 
the  time  of  the  accident,  the  plaintiff  was  engaged  in  the  busi- 
ness of  loaning  money  on  personal  security  and  real  estate.  He 
was  insured  as  a  banker  and  real  estate  dealer.  He  made  two 
claims  under  this  policy,  the  first  one  being  made  on  March  12, 
1894.  Nothing  was  done  in  respect  to  this  claim.  Afterward, 
and  on  June  81,  1894,  the  plaintiff  made  a  second  statement  of 
c-laim,  whicli  was  forwarded  to  the  company  by  Camp  &  Brooks, 
his  attorney?.  In  regard  to  this  letter,  the  defendant  wrote  the 
follo^ving  letter,  dated  July  2,  1894:  "Your  favor  of  June  23d, 
inclosing  claim  blank  regarding  the  above  for  an  alleged  injury 
stated  to  have  been  received  February  10,  duly  to  hand.  I  beg 
to  say  that  we  have  already  received  a  claim  blank  from  Mr. 
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Turner  for  an  alleged  injury  stated  to  have  been  received  Feb- 
ruary IDth.  We  have  already  notified  you  that  we  fail  to  recog- 
nize any  liability  in  that  matter,  and  return  the  claim  blank 
lierewith.  One  of  our  adjusters  will  be  in  Saginaw  shortly,  and 
M'e  will  have  him  call  upon  you,  and  discuss  this  matter  with  you. 
We  think  he  will  be  able  to  show  you  that  there  is  a  breach  of 
wan-anty  in  Mr.  Turner's  application,  and  therefore  no  liability 
on  the  part  of  the  company  under  the  policy  Mr.  Turner  holds. 
Kindly  allow  the  matter  to  rest  until  our  adjuster  can  sec  you, 
and  oblige."  Nothing  more  was  done  by  either  party  until  this 
suit  was  commenced,  February  4,  1896. 

The  first  assignment  of  error  relates  to  the  refusal  of  the  court 
to  direct  a  verdict  for  the  defendant,  on  the  ground  that  the  suit 
was  not  commenced  within  one  year  **''  from  the  date  of  the  in- 
jury. The  policy  provides  that  "unless  affirmative  proof  of  death 
or  duration  of  disability  is  so  furnished  within  seven  months,  and 
any  legal  proceedings  for  recovery  hereunder  is  begun  Avithin  one 
year  from  the  time  of  such  accident,  all  claims  based  thereon 
shall  be  forfeited  to  the  company."  The  claim  of  plaintilT  is, 
that  the  letter  above  quoted,  written  to  Camp  &  Brooks,  con- 
stitutes a  waiver  of  this  clause  of  the  policy.  On  the  other  hand, 
it  is  contended  that  inasmuch  as,  during  the  time  from  the  re- 
ceipt of  the  letter  to  the  commencement  of  suit,  no  adjuster  of 
the  company  called  upon  plaintiff  or  his  attorneys,  and  there  was 
no  communication  of  any  kind  between  them  on  the  pubjcct  of 
the  adjustment  of  the  claim,  the  plaintiff  was  not  justified  in 
waiting  a  year  and  a  half  before  bringing  suit;  and,  again,  that 
the  statement  in  the  letter  requesting  him  to  let  the  matter  rest 
would  not  warrant  or  justify  the  plaintiff  in  permitting  tlir  year 
to  go  by  without  bringing  his  suit  if  he  desired  to  protect  his 
rights;  that  the  plaintiff  might  have  been  justified  in  waitinsr 
a  reasonable  time  after  receiving  the  letter  before  taking  action, 
but  not  in  waiting  the  time  he  did,  as  the  letter  held  out  no 
hope  or  promise  of  an  adjtistment,  but  merely  asked  that  an 
opportunity  might  be  given  the  company  to  explain  why  liability 
was  denied. 

This  clause  in  the  policy,  however,  was  one  which  could  be 
waived  by  the  company.  It  cannot  be  construed  as  a  limitation 
fixed  by  law.  Wliile  the  plaintiff  was  not  bound  to  wait  before 
bringing  suit,  yet  it  is  apparent  that  he  did  wait  at  the  request  of 
the  company.  He  testified  that  the  reason  he  did  not  begin  his 
action  within  the  twelve  months  was  because  of  the  receipt  of  the 
letter  of  July  2d.     Such  clauses  in  policies  of  insurance,  while 
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held  valid  as  contracts,  may  be  waived  by  the  company.  The  law 
does  not  favor  clauses  of  limitation  iu  policies  of  insurance,  and 
they  are  strictly  construed,  and  it  does  not  require  the  positive 
act  of  the  company  inducing  postponement;  but  where  the  evi- 
dence is  conflicting,  '*^  the  question  of  waiver  is  one  for  the 
jury.  We  think,  however,  in  this  case,  that  there  is  no  conflict 
in  the  evidence,  and  that  the  letter  was  positive  in  its  terms, 
asking  that  the  matter  be  allowed  to  rest  until  the  adjuster  of 
the  company  could  see  the  plaintiff  or  his  attorneys.  As  was 
said  in  Bonenfant  v,  American  Fire  Ins.  Co.,  76  Mich.  657:  "For- 
feiture is  not  favored  either  in  law  or  equity,  and  a  provision 
for  it  in  a  contract  will  be  strictly  construed;  and  courts  will  find 
a  waiver  of  it  upon  slight  evidence  when  the  equity  of  the  claim 
is,  under  the  contract,  in  favor  of  the  assured":  See,  also,  Lyon 
V.  Travelers'  etc.  Ins.  Co.,  55  Mich,  146;  54  Am.  Eep.  354,  and 
cases  there  cited:  Peoria  etc.  Ins.  Co. v.  Hall,  12  Mich.  202;  2  May 
on  Insurance,  sec.  488;  German  Fire  Ins.  Co.  v.  Carrow,  21  111. 
App.  G31;  Thompson  v.  Phenix  Ins.  Co.,  136  U.  S.  287. 

It  is  next  contended  that  the  plaintiff's  own  evidence  and  the 
€vidence  of  his  attending  physician  do  not  support  the  finding 
that  he  was  totally  disabled  in  the  sense  intended  by  the  policy, 
and  that  the  court  should  so  have  instructed  the  jury.  The  pol- 
icy provides  an  indemnity  of  the  sum  of  fifty  dollars  per  week 
'^against  loss  of  time,  not  exceeding  twenty-six  consecutive  weeks, 
resulting  from  bodily  injuries  effected  during  the  term  of  this 
insurance  through  external,  violent,  and  accidental  means,  which 
shall,  independently  of  all  other  causes,  immediately  and  wliolly 
disable  and  prevent  him  from  prosecuting  any  and  every  kind 
of  business  pertaining  to  his  occupation  above  stated."  Upon 
this  point  the  plaintiff  testified  substantially  that  the  fall  entirely 
disabled  his  arm  to  the  shoulder,  and  that  it  remained  in  that 
condition  ten  weeks;  that  his  business  consisted  generally  in 
personal  security  loans,  and  that  during  that  time  he  did  no  busi- 
ness at  all;  that  he  could  not  dress  himself  without  help,  and 
that  he  had  help  during  the  whole  time;  that  he  did  not  do  any 
work  or  business  during  that  time,  but  had  a  man  to  do  it  for 
him;  that  he  went  to  his  office  every  day  for  a  short  time,  but  was 
unable  to  do  any  kind  of  work.  We  find  nothing  in  the  record 
which  shows,  or  tends  to  '*^*®  show,  from  the  testimony  of  the 
plaintiff  or  his  attending  physician,  that  the  plaintiff  was  not 
totally  disabled  from  attending  to  and  prosecuting  any  and  every 
kind  of  business  pertaining  to  his  occupation.  At  least,  it  was 
a  question  for  the  jury  to  determine,  and  the  court  submitted  it 
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in  these  words:  "I  tliink  that  a  fair  interpretation  of  that  clause 
is,  not  that  he  musi  be  so  disabled  as  to  prevent  him  from  doing 
anything  pertaining  to  the  business,  but  that  he  must  be  wholly 
disabled,  bo  as  to  prevent  him  from  doing  any  and  every  kind 
of  business  pertaining  to  his  occupation;  not  that  he  might  do 
some  one  thing  in  regard  to  it,  but  that  he  must  be  wholly  dis- 
abled, so  as  to  prevent  him  from  doing  any  and  every  kind  of 
business  pertaining  to  that  occupation.  I  submit  that  to  you  as 
a  question  of  fact  to  find  whether  he  was  so  disabled,  and  for 
what  length  of  time,  under  this  policy." 

In  the  case  of  Young  v.  Travelers'  Ins.  Co.,  80  Me.  244,  a  policy 
in  the  exact  language  of  this  policy  was  considered.  The  court 
used  this  illustration:  "Suppose  a  barber,  who  can  use  his  razor 
and  shears  in  his  right  hand  only,  but  can  use  his  left  to  wipe  his 
customer's  face,  comb  and  dress  his  hair,  and  receive  pay  and 
make  change,  by  an  accident  is  wholly  deprived  of  the  use  of 
his  right  hand,  so  that  he  can  neither  shave  his  customer  nor  cut 
his  hair,  can  it  be  said  that  he  is  not  wholly  disabled  from  the 
prosecution  of  his  business  as  a  barber"? 

It  was  held  by  that  court  that  there  is  a  dijffcrence  between 
being  able  to  perform  any  part  of  one's  business  and  any  and 
every  kind  of  business  pertaining  to  one's  occupation. 

If  this  language  in  the  policy  is  ambiguous  and  susceptible  of 
two  constructions,  then  the  question  must  be  solved  in  favor  of 
the  insured;  for  it  is  well  settled  in  this  state  that  where  a  stip- 
ulation or  exception  to  a  policy,  emanating  from  the  insurer,  is 
capable  of  two  meanings,  the  one  is  to  be  adopted  which  is  the 
most  favorable  to  the  insured;  that  it  ought  to  be  framed  witli 
such  deliberate  care  that  no  form  of  expression  by  which,  *^^ 
on  the  one  hand,  the  party  insured  can  be  caught,  or  by  whicli, 
on  the  other,  the  company  can  be  cheated,  should  be  found  on 
the  face  of  it:  Utter  v.  Travelers'  Ins.  Co.,  65  Mich,  545;  8  Am. 
St.  Rep.  913;  Grand  Rapids  etc.  Power  Co.  v.  Fidelity  etc.  Co., 
Ill  Mich.  148. 

It  is  further  contended  that  the  attending  physician  having 
testified  that,  in  treating  this  dislocation,  he  discovered  that  the 
plnintiff  had  sustained  an  injury  at  some  time  to  that  shoulder, 
which  produced,  a^  he  called  it,  "traumatic  rheumatism,"  and 
that  a  part  of  the  pain  was  due  to  that,  therefore  the  company 
should  not  be  called  upon  to  pay  for  an  injury  the  inconvenience 
of  which  resulted  partly  and  indirectly  from  disease  or  bodily 
infirmity  previously  existing.  "We  think  that  question  was  fully 
and  fairly  submitted  to  the  jury,  and  need  not  be  discussed. 
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The  judgmenl  will  be  affirmed. 
The  other  justices  concurred. 
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INSURANCE— PROOFS  OF  LOSS— WAIVER.— A  letter  signed 
by  the  insurer,  addressed  and  received  by  his  agent  In  due  course 
of  correspoudence  upon  the  subject  of  the  policy  and  loss  in  dis- 
pute, and  in  reply  to  a  letter  giving  notice  of  such  loss,  when  fol- 
lowed by  a  visit  from  the  person  named  in  the  letter  as  one  who 
would  be  sent  on  behalf  of  the  Insurer  to  attend  to  the  los>s,  is  ad- 
missible in  evidence  to  show  notice  thereof  and  a  waiver  of  further 
proofs:  Roe  v.  Dwelling  House  Ins.  Co.,  149  Pa.  St.  94;  34  Am.  St. 
Rep.  595.  See  Graves  v.  Merchants'  etc.  Ins.  Co.,  82  Iowa,  637;  31 
Am.  St.  Rep.  507,  and  note. 

INSURANCE— ACCIDENT— TOTAL  DISABILITY.— Under  a  pol- 
icy insuring  against  loss  of  time  effected  by  accidental  injuries 
"wholly  or  continually  disabling  the  insured  from  transacting  any 
and  evea-y  kind  of  business  pertaining  to  his  occupation,"  ability  to 
occasionally  pex'form  some  trivial  and  single  act  connected  with 
some  Ivind  of  business  pertaining  to  his  occupation  does  not  render 
his  disability  partial  instead  of  total,  provided  he  is  unable,  substan- 
tially or  to  any  material  extent,  to  transact  any  kind  of  business 
pertaining  to  such  occupation.  The  frequency  and  nature  or  the 
acts  done  are  ordinarily  for  the  consideration  of  the  jury  in  deter- 
mining whether  he  is  totally  disabled  within  the  meaning  of  the 
policy:  Lobdill  v.  Laboring  Men's  Mut  Aid  Assn.,  69  Minn.  14;  65 
Am.  St.  Rep.  542,  and  note. 

INSURANCE— CONSTRUCTION  OF  POLICY.— Where  the  mean- 
ing of  a  policy  of  insurance  is  doubtful,  it  should  be  construed  most 
favorably  to  the  insured:  Matthews  v.  American  Cent.  Ins.  Co.,  IM 
N.  Y.  449;  61  Am.  St  Rep.  627,  and  note. 
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VENDOR  AND  PURCHASER— C0NTRA0TS-MAR1KET- 
ABLE  TITLE.— A  purchaser  of  land  under  a  contract  requiring  the 
vendor  to  execute  and  deliver  a  good  and  sufficient  warranty  deed, 
so  as  to  convey  the  land  in  fee  and  unincumbered.  Is  entitled  to  a 
good  and  marketable  title  merely,  and  is  not  entitled  to  a  perfect 
record  title. 

VENDOR  AND  PURCHASER.— MARKETABLE  TITLE  to 
land  is  one  of  such  character  as  assures  to  the  purchaser  the  quiet 
and  peaceable  enjoyment  of  the  property,  free  from  Incumbrance. 

VENDOR  AND  PURCHASER,— TITLE  BY  ADVERSE  POS- 
SESSION is  a  marketable  title. 

VENDOR  AND  PURCHASER— MARKETABLE  TITLE.— 
TITLE  BY  ADVERSE  POSSESSION  is  sufficient  to  meet  a  contract 
for  the  sale  of  land  assm-ing  to  the  purchaser  a  title  which  is  mar- 
ketable and  free  from  doubt,  together  with  the  quiet  and  peaceable 
enjoyment  of  the  property. 

W.  H.  Sweet  and  Q.  "W.  Davis,  for  the  appellants. 

Hanchett  &  Hanchett,  for  the  appellee. 

**^^  LONG,  C.  J.     The  plaintiff  contracted  in  writing,  May 
26,  1890,  that  when  the  defendants  should  pay  him  the  full  sum 
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of  five  thousand  four  hundred  dollars,  he  would  execute  and  de- 
liver to  them  a  warranty  deed,  so  as  to  convey  to  them,  in  fee,  un- 
encumbered, the  title  to  the  lots  described  in  the  contract.  De- 
fendants made  payments  thereon  aggregating  three  thousand 
one  hundred  and  ninety-six  dollars  and  seventy-two  cents.  The 
balance  of  the  moneys  becoming  due,  plaintiff  tendered  a  deed 
to  the  defendants,  and  demanded  the  balance  of  the  contract 
price,  which  was  refused,  ■**^  whereupon  plaintiff  brought  this 
action,  and  on  the  trial  in  the  court  below  recovered  damages. 
On  the  trial  the  plaintiff  made  a  prima  facie  ease  by  introducing 
the  contract  and  showing  the  default  of  defendants  in  making 
the  payments  provided  for  therein,  and  a  failure  to  pay  the  taxes, 
and  that  nothing  further  had  been  paid  up  to  the  time  of  suit, 
and  that  tender  had  been  made  of  the  deed,  and  a  demand  for 
payment  of  the  balance  due  on  the  contract.  Defendants  then 
sought  to  prove  that  the  record  title  of  plaintiff  was  defective^ 
and  now  insist  that  the  title  is  defective.  This  question  will  be 
considered  later. 

It  appeared  that  the  plaintiff's  title  depended  largely  upon 
adverse  possession  for  a  continuous  period  of  more  than  fifteen 
years.  His  father,  Newell  Barnard,  was  shown  to  have  occupied 
the  premises  continuously  from  about  1870  down  to  the  time  of 
his  death,  which  occurred  July  9,  1883.  He  left  no  will,  and  the 
only  members  of  his  family  were  his  son,  Arthur,  the  plaintrft 
here,  and  his  daughter,  Lelia,  both  of  whom  were  of  age.  It  waa 
shown  that  the  plaintiff  had  been  in  possession  in  behalf  of  his 
father  prior  to  his  death,  and  that  he  continued  in  possession 
after  his  death  for  himself  and  for  his  sister  until  he  acquired 
his  sister's  interest,  and  had  continued  in  possession  down  to  the 
time  he  made  the  contract  with  the  defendants.  The  records 
of  the  probate  court  produced  in  evidence  show  that  all  the 
property  of  the  estate  which  remained  after  the  payment  of  the 
debts  was  assigned  to  Arthur  and  Lelia  as  sole  heirs  of  Newell 
Barnard;  that  on  February  16,  1885,  Lelia  conveyed  her  interest 
in  this  and  in  all  real  property  in  Michigan  to  her  brother;  that 
all  this  property,  except  a  small  pari;,  was  assessed  to  the  Bar- 
nards,  and  from  1870  down  to  the  time  of  the  contract  it  was 
known  as  the  "Barnard  property.*'  Testimony  was  also  offered 
showing  that  the  possession  of  Bamaxd  was  open,  notorious^ 
hostile,  and  continuous  during  all  those  years. 

Defendants'  contention  was,  that  the  burden  of  proof  ***  waa 
upon  the  plaintiff  to  show  an  absolute  title,  and  that  a  title  ob- 
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tained  and  held  by  adverse  possession  was  not  such  a  title  as  the 
contract  called  for.  Defendants  requested  the  court  to  charge 
upon  that  subject  as  follows:  "The  defendants,  under  the  law 
and  by  their  contract,  are  entitled  to  a  good,  marketable  title  to 
the  land,  and  every  part  thereof;  and  the  plaintiff,  having  only 
attempted  to  show  a  title  claimed  to  have  been  acquired  by  ad- 
verse possession  for  a  period  of  fifteen  years — a  title  which  can 
be  determined  or  established  only  by  judicial  inquiry  and  de- 
cision, dependent  wholly  upon  facts  resting  in  parol — has  not 
shown  such  a  title  as  his  contract  called  for,  or  such  as  the  de- 
fendants are  bound  to  accept;  and  plaintiff  cannot  recover." 

The  court  below,  while  acceding  to  the  fact  that  the  defend- 
ants were  entitled  to  a  good  and  marketable  title,  said  to  the 
jury:  "A  marketable  title  is  one  of  such  character  as  to  assure 
to  the  vendee  a  peaceable  enjoyment  of  the  property.  If  you 
iind  that  the  plaintiff  and  his  father  were  in  actual,  visible,  con- 
tinuous, notorious,  distinct,  and  adverse  possession  of  the  prop- 
erty sold  to  the  defendants  for  a  period  of  fifteen  years  and  more 
prior  to  the  time  that  the  contract  was  made  with  the  defend- 
ants, the  plaintiff  would  be  the  absolute  owner  of  the  property. 
If  you  should  find  that  these  elements  have  been  complied  with, 
and  that  he  has  been  in  possession  continuously  by  himself  and 
his  ancestors,  he  is  the  absolute  owner  of  the  property  as  much 
as  though  he  had  record  title,  and  could  convey  such  title  as  the 
defendants  had  a  right  to  receive  under  this  contract." 

The  court  was  not  in  error  in  this  charge.  The  contract  pro- 
vides that:  '^Forthwith,  after  the  full  payment  of  the  purchase 
money,  interest,  and  taxes,  and  performance  of  this  agreement 
by  the  second  parties,  the  said  party  of  the  first  part  shall  execute, 
or  cause  to  be  executed  and  delivered,  to  the  parties  of  the  second 
part  a  good  and  sufficient  warranty  deed  of  said  land,  so  as  to  con- 
vey the  same  in  fee,  and  unencumbered,  to  said  parties  of  the 
second  part,"  et  cetera. 

'**^'^  By  this  contract  the  plaintiff  was  not  to  convey  a  title 
which  was  perfect  upon  the  record,  but  was  bound  to  convey  a 
title  in  fee  and  unencumbered,  and  therefore  defendants  were 
entitled  to  a  marketable  title.  A  marketable  title,  however,  is 
one  of  such  character  as  should  assure  to  the  vendee  the  quiet 
and  peaceable  enjoyment  of  the  property,  and  one  which  is  free 
from  encumbrance.  We  think  it  is  well  settled  that  when  such 
a  title  as  that  is  obtained  by  adverse  possession,  it  is  sufficient 
to  meet  the  requirements  of  such  a  contract  as  this.  In  O'Con- 
nor V.  Huggins,  113  N.  Y.  521,  after  describing  the  features  of 
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adverse  possession  shown  by  the  plaintiff,  the  court  said:  "There 
is  no  proof  nor  pretense  of  any  other  title  to  the  property  lying 
either  in  grant  or  in  claim;  nor  does  anything  appear  to  disturb 
the  conclusiveness  of  the  presumption  of  a  valid  grant  which 
arises  from  an  exclusive  and  uninterrupted  possession  of  the 
property,  under  a  claim  of  title  founded  on  a  conveyance,  for  a 
period  extending  far  beyond  the  length  of  time  mentioned  in  the 
statute  of  limitations.  Such  a  presumption  will  always  displace 
objections  based  on  flaws  in  the  proceedings  in  which  the  title 
has  had  its  source,  and  protect  the  title  from  being  injured  or 
affected  by  their  disclosure." 

In  Foreman  v.  Wolf  (Md.,  June  21,  1894),  79  Md.  xili, 
the  supreme  court  of  Maryland  say:  "It  appears  from  the  record 
that  the  appellee  has  been  in  the  exclusive  possession  of  the 
property  in  dispute  for  over  twenty  years,  and,  even  if  the  ob- 
jection urged  by  the  appellant  was  tenable,  the  title  of  the  ap- 
pellee would  be  a  good  and  marketable  one  by  adverse  possession, 
under  the  statute  of  limitations.  It  is  well  settled  that  a  title 
by  adverse  possession  for  over  twenty  years,  where  the  only  per- 
sons who  could  claim  were  all  under  no  disability,  is  marketable, 
and  such  as  a  court  of  equity  will  compel  a  purchaser  to  take/' 

In  Tewksbury  v.  Howard,  138  Ind.  110,  it  was  claimed  that  .a 
title  obtained  by  adverse  possession  is  not  a  marketable  one.  In 
answer  to  this,  it  was  said  by  the  court:  "The  principal  argument 
is,  that  the  decree  quieting  title  came  too  late  to  support  this 
suit,  but  incidentally  it  ^^®  is  said  that  a  title  by  adverse  pos- 
session is  not  a  marketable  title.  If  a  marketable  title,  it  is  man- 
ifest that  the  decree  so  alleged  was  only  in  confirmation  of  the 
title  so  held,  and  the  tardiness  in  procuring  it  would  not  defeat 
the  action.  Title  by  adverse  possession  is  as  high  as  any  known 
to  the  law A  marketable  title  cannot  be  said  to  be  more." 

In  the  recent  case  of  Elder  v.  McClaskey,  17  C.  C.  A.  251,  70 
Fed.  Eep.  529,  was  involved  a  title  by  adverse  possession  under 
the  Ohio  statute.  Of  that  Mr.  Justice  Taft  said:  "Under  the 
construction  put  upon  this  statute  by  the  supreme  court  of  Ohio, 
an  open,  notorious,  exclusive,  and  adverse  possession  of  land  for 
twenty-one  years,  with  or  without  color  of  title,  whether  con- 
tinuous in  the  first  possessor  or  tolled  in  persons  claiming  under 
him,  and  whether  with  or  without  knowledge  of  the  existence  of 
a  better  title,  confers  upon  the  original  possessor,  or  those  claim- 
ing under  him,  an  indefeasible  title  in  fee":  Citing  Paine  t. 
Skinner,8  Ohio,  159,  and  several  other  Ohio  cases.  - 

It  is  well  settled  in  Michigan  that  title  by  adverse  possession 
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need  not  be  based  upon  color  of  title:  Campau  v.  LafTerty,  50 
Mich.  114;  Sanscrainte  v.  Torongo,  87  Mich.  69.  That  a  title 
acquired  by  adverse  possession  is  sufficient  to  meet  a  contract 
of  such  character  as  should  assure  to  the  vendee  a  quiet  and 
,peaeeable  enjoyment  of  the  property,  and  one  which  is  free  from 
doubt,  is  also  settled  in  Bicknell  v.  Comstock,  113  U.  S.  149; 
Leffingwell  v.  Warren,  2  Black,  599;  Murray  v.  Hanvay,  5G  N.  Y. 
.337;  Shriver  v.  Shriver,  86  N.  Y.  575;  Ballou  v.  Sherwood,  33 
.Neb.  666;  Schall  v.  Williams  Valley  E.  E.  Co.,  35  Pa.  St.  191; 
'Moore  v.  Luce,  29  Fa.  St.  260;  72  Am.  Dec.  629;  Hodges  v. 
Eddy,  41  Vt.  485;  98  Am.  Dec.  612;  Crowell  v.  Druley,  19  III. 
App.  509;  Ottinger  v.  Strasburger,  33  Hun,  466;  Simson  v.  Eck- 
stein, 22  Cal.  580;  Clancey  v.  Houdlette,  39  Me.  451;  Walker  v. 
Bay,  111  HI.  315;  De  Long  v.  Mulcher,  47  Iowa,  445;  Thacker  v. 
Booth  (Ky.,  Jan.  24,  1888),  6  S.  W.  Eep.  460;  Lurman  v.  Hub- 
ner,  75  Md.  268;  Ford  v.  Schlosser,  13  Misc.  Eep.  205;  34  N.  Y. 
Supp.  12;  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  883,  and  cases 
cited;  •**'"  Dupont  v.  Starring,  42  Mich.  492;  Bunce  v.  Bidwell, 
43  Mich.  542. 

It  is  contended,  further,  that  the  plaintiff  promised  to  furnish 
an  abstract  of  title,  and  that  the  contract  implies  that  a  perfect 
■record  title  was  to  be  given.  The  contract  contains  nothing  on 
the  subject  of  an  abstract,  or  the  kind  of  title  to  be  given.  We 
'have  already  recited  what  the  conveyance  was  to  be,  and,  in  order 
to  fulfill  the  conditions  of  the  contract,  it  was  not  necessary  that 
a  perfect  record  title  should  be  conveyed. 

Some  other  questions  are  raised  by  this  record,  which  we  do 
not  deem  important  to  discuss.  They  are  fully  answered  in  the 
brief  of  counsel  for  plaintiff,  and,  inasmuch  as  there  was  a  full 
and  fair  trial  of  the  questions  raised,  and  the  court  below  having 
stated  the  law  correctly  upon  those  questions,  we  think  it  will 
not  benefit  counsel  or  parties  to  enter  upon  a  discussion  of  them. 

The  judgment  must  be  affirmed. 

The  other  justices  concurred. 

VENDOR  AND  PURCHASER— MARKETABLE  TITLE— COV- 
ENANT TO  CONVEY.— A  covenant  In  a  contract  for  the  sale  of 
land  that  the  property  Is  "to  be  free  from  all  liens  and  encum- 
brances," and  the  purchase  money  Is  "to  be  refunded  If  title  should 
not  prove  good  on  examination  of  records,  or  cannot  be  made  good." 
Is  equivalent  to  a  covenant  to  convey  a  good  marketable  title;  Her- 
man V.  Somers,  158  Pa,  St.  424;  88  Am.  St.  Rep.  851,  and  note. 

VENDOR  AND  PURCHASER— MARKETABLE  TITLE.— A  mar- 
ketable  title  in  equity  is  one  in  which  there  is  no  doubt  involved 
(either  as  a  matter  of  law  or  fact.  If  there  Is  colji-  of  title  outstand- 
ing which  may  prove  substantial,  though  there  Is  not  enough  in  evi- 
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<lonco  to  enable  the  chancellor  to  say  so,  a  purchaser  is  not  compelled 
to  take  it  and  encounter  the  hazard  of  litigation:  Note  to  Simon  v. 
Vaudeveer,  03  Am.  St.  Rep.  G88.  See  Moore  v.  Williams,  115  N.  Y. 
5SG;  12  Am.  St.  Rep.  SU;  Vought  v.  Williams,  120  N.  Y.  253;  17 
Am.  St  Rep.  634;  Gregory  v.  Christian,  42  Minn,  304;  18  Am.  St  Rep. 
607. 
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ACTIONS.— IP  FRAUDULENT  PURCHASES  are  made  at 
different  times,  each  purchase  constitutes  a  distinct  and  separate 
act  of  fraud,  for  which  the  seller  may  maintain  a  separate  action. 

RES  JUDICATA.— RECOVERY  IN  RuiPLEVIN  for  a  portion 
of  goods  fraudulently  purchased  and  in  the  buyer's  possession  at  the 
time  of  the  issuance  of  the  writ  does  not  bar  an  action  of  trover  for 
the  remainder  of  the  goods,  not  in  such  possession  and  not  taken 
undea*  the  writ  of  replevin. 

REPLEVIN— POSSESSION.— In  replevin,  no  recovery  can  be 
had  for  goods  not  in  the  possession  of  the  defendant  at  the  time  the 
writ  issues,  except  when  such  goods  have  been  fraudulently  disposed' 
of,  or  concealed  to  avaid  the  writ 

REPLEVIN— POSSESSION.— No  recovery  can  be  had  in  re- 
plevin for  property  known  by  plaintiff  to  be  out  of  the  defendant's 
posiiossion,  or  out  of  existence  at  the  time  of  the  issuance  of  tbe 
writ 

Bundy  &  Travis,  for  the  appellant 

Drury  &  Strong,  for  the  appellee. 

®®^  LONG,  C.  J.  Plaintiff  was  a  wholesale  grocery  house  in 
Chicago,  and  defendant  a  retail  grocer  in  Grand  Eapids.  This 
was  an  action  of  trover,  brought  to  recover  the  value  of  about 
twelve  hundred  dollars'  worth  of  goods  sold  by  plaintiff  to  de- 
fendant between  October  30,  1894,  and  January  9,  1895.  The 
goods  were  sold  at  different  times  during  that  period,  and  on 
different  terms  of  credit,  some  of  the  invoices  being  on  sixty  days* 
time,  and  others  on  thirty  days'  time;  the  amount  of  the  largest 
sale  being  two  hundred  and  thirty-eight  dollars  and  seventy 
cents,  and  the  smallest  one  four  dollars.  The  plaintiff  claimed, 
and  introduced  evidence  tending  to  show  that  the  purchases 
were  fraudulent. 

"'**  In  its  declaration  the  plaintiff  set  up  that,  on  discovering 
the  fraud,  it  replevied  from  the  defendant  a  part  of  the  goods 
sliippcd  in  the  last  two  invoices;  that  the  replevin  case  was 
commenced  in  justice's  court,  and  appealed  to  the  circuit,  and 
there  tried  on  the  merits,  and  resulted  in  a  judgment  in  favor 
of  plaintiff  for  the  goods  replevied  and  nominal  damages  of  six 
ccnt.^;  that  the  goods  replevied  came  out  of  the  two  invoices  of 
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December  28,  1894,  for  two  hundred  and  nine  dollars  and  sev- 
enty-five cents,  and  January  9,  1895,  for  seventy-eight  dollars 
and  seventy-five  cents;  that  the  value  of  the  goods  replevied  was 
eiglity-one  dollars  and  fifty  cents;  that  the  defendant,  at  the  time 
the  replevin  suit  was  instituted,  was  not  in  possession  of  the 
other  goods  included  in  said  two  invoices,  he  having  sold  or 
otherwise  disposed  of  the  same.  And  plaintiff  averred  that  this 
judgment  in  such  replevin  suit  constituted  a  binding  prior  ad- 
judication between  plaintiff  and  defendant  that  said  two  pur- 
chases were  fraudulent.  The  defendant,  in  his  amended  plea, 
also  set  up  the  bringing  of  said  suit  of  replevin,  and  the  re- 
covery therein  of  a  part  of  the  goods  contained  in  said  two  sales, 
one  of  December  28, 1894,  and  the  other  of  January  9, 1895,  and 
averred  that,  because  of  the  recovering  of  said  judgment  in  re- 
plevin, the  plaintiff  was  not  entitled  to  maintain  this  action  of 
trover.  On  the  trial  of  this  cause,  the  plaintiff  showed  the  pro- 
ceedings in  said  replevin  suit,  and  gave  evidence  tending  to  show 
that  the  goods  replevied  were  all  the  goods  that  then  remained 
in  the  possession  of  defendant  at  the  time  the  replevin  suit  was 
instituted.  At  the  conclusion  of  plaintiff's  evidence,  defendant's 
counsel  moved  the  court  to  instruct  the  jury  to  render  a  verdict 
in  favor  of  defendant,  for  the  reason  that  the  plaintiff  could  not 
split  its  cause  of  action,  and  that  the  judgment  in  replevin  was  a 
bar  to  the  present  action,  which  motion  was  granted  by  the  court. 
To  this  ruling  the  plaintiff  excepted,  and  the  question  thereby 
raised  is  the  sole  and  only  question  involved  on  this  record. 

The  court  below  was  in  error.  As  well  stated  by  counsel  for 
plaintiff:  "The  effect  of  defendant's  position  here  ^^^  is,  not 
that  a  single  cause  of  action  cannot  be  split  up,  but  that  separate 
causes  of  action  in  tort  must  be  combined."  The  sales  were 
separate  and  distinct  and  on  different  terms  of  credit.  Plaintiff 
could  have  elected  to  rescind  some  of  them,  or  treat  them  as  void, 
and  ratify  others,  and  sue  in  tort  for  some  and  in  contract  for 
the  others:  Lee  v.  Burnham,  82  Wis.  209;  Stickel  v.  Steel,  41 
Mich.  350.  In  the  latter  case  it  appeared  that  S.  bought  a  bill 
of  goods  in  August,  with  credit  for  four  months  from  September 
15th  following,  and  on  the  same  day,  from  the  same  person,  an- 
other bill  of  goods,  at  a  credit  of  four  months  from  October  1st 
following.  It  was  lield  that  the  two  bills  of  goods  did  not  con- 
stitute one  demand  when  one  became  the  suyect  of  suit  before 
the  other  became  due,  or  when  the  remedy  for  one  was  barred 
before  the  time  expired  for  tlie  other.  In  the  present  case,  the 
torts  consisted  of  the  fraudulent  purchases,  and  were  committed 
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when  the  purchases  were  made  and  the  goods  obtained,  and  not 
when  their  fraudulent  character  was  discovered.  Each  purchase 
was  a  distinct  and  several  act  of  fraud,  for  which  the  plaintiff 
was  entitled  to  maintain  a  separate  action.  This  doctrine  is 
fully  enunciated  in  Lee  v.  Kendall,  56  Ilun,  610,  and  Shook  v. 
Lyon,  16  Daly,  420;  11  K  Y.  Supp.  720. 

It  appears,  however,  that  the  plaintiff  replevied  a  part  of  the 
goods  shipped  in  the  last  two  invoices.  It  is  therefore  contended 
by  defendant  that,  that  suit  having  gone  to  trial  on  the  merits, 
the  plaintiff  could  not  maintain  trover  for  the  balance  of  those 
particular  invoices.  But  it  appears  that  the  goods  for  which^ 
trover  was  brought  were  not  in  the  possession  of  the  defendant 
at  the  time  the  writ  of  replevin  was  issued  and  served,  he  having 
sold  or  disposed  of  them.  The  rule  is  well  settled  that  in  re- 
plevin no  recovery  can  be  had  for  goods  not  in  possession  of  the 
defendant  at  the  time  the  writ  issues,  except  where  the  goods 
have  been  fraudulently  disposed  of  or  concealed  to  avoid  the  writ. 
In  Sexton  v.  McDowd,  ^®  38  Mich.  152,  the  court,  speaking  of 
the  nature  and  office  of  the  writ  of  replevin,  said:  "The  foi-m  and 
nature  of  the  remedy  suppose  a  case  where  the  defendant  unlaw- 
fully detains  the  property  from  the  plaintiff,  and  not  a  case 
where  the  defendant  cannot  surrender,  nor  the  plaintiff  accept, 
possession;  and  it  requires  that,  before  the  writ  shall  be  executed, 
an  affidavit  shall  be  attached,  showing,  among  other  things,  that 
the  plaintiff  is  entitled  to  the  possession  of  the  property,  and  that 
the  defendant,  not  a  stranger,  unlawfully  detains  it." 

In  Hinchman  v.  Doak,  48  Mich.  168,  the  court  said:  '^hen 
the  defendant  established  the  fact  that  he  was  not  in  possession 
when  suit  was  instituted,  he  showed  that  he  was  entitled  to  have 
the  case  dismissed  out  of  court,  and  to  recover  his  costs." 

The  following  cases  are  in  line  with  this  proposition:  Aber  v. 
Bratton,  60  Mich.  357;  Burt  v.  Burt,  41  Mich.  82;  Morrison  v. 
Lumbard,  48  Mich.  548;  Bacon  v.  Davis,  30  Mich.  157;  Gildas 
v.  Crosby,  61  Mich.  413.  The  same  rule  is  stated  in  other  states: 
Williams  v.  Morgan,  50  Wis.  548;  Coffin  v.  Gephart,  18  Iowa, 
256. 

It  must  follow  that,  under  the  circumstances  of  this  case,  the 
plaintiff  is  not  estopped  from  bringing  suit  in  trover  for  such 
property  as  was  not  taken  under  the  writ  of  replevin.  In  Far- 
well  V.  Myers,  59  Mich,  183,  Mr.  Justice  Morse  recojmized  that 
very  do(*trine,  though  holding  that  assumpsit  woald  not  lie  for 
the  balance  of  the  goods  not  taken  under  the  writ.  In  Farwell 
V.  Myers,  64  Mich.  234,  the  same  case  was  in  this  court,  only  in 
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different  form.  In  the  second  case,  claim  was  based  upon  the 
conversion  of  the  property,  and  it  was  held  that  the  action  would 
lie.  We  do  not  understand  that  the  court  intended  to  hold  in 
McBrian  v.  Morrison,  55  Mich.  351,  that  a  recovery  could  be 
had  in  replevin  for  property  known  by  plaintiff  to  be  out  of  de- 
fendant's possession,  or  out  of  existence,  when  the  writ  was  sued 
out.  The  opinion  was  by  Mr.  Justice  Campbell,  who  also  wrote 
the  last  case  of  Farwell  v.  Myers,  64  Mich.  234,  ^^"^  where  the 
action  of  trover  was  permitted  to  be  maintained  for  the  balance 
of  the  property  not  taken  under  the  writ. 
The  judgment  must  be  reversed  and  a  new  trial  ordered. 

The  other  justices  concurred. 


REPLEVIN— PARTIES  DEPENDANT— RECOVERY  OP  PART 
OF  GOODS.— Replevin  cannot  be  maintained  against  a  person  who 
has  no  possession  or  control  of  the  goods  to  be  replevied:  Richard- 
son V.  Reed,  4  Gray,  441;  64  Am.  Dec.  77,  and  note.  It  seems 
that  where  a  portion  of  chattels  cannot  be  replevied  because  the 
defendants  have  destroyed,  concealed,  or  sold  such  portion,  the 
plaintiff  may  replevy  that  part  of  the  property  that  can  be  found, 
and  maintain  a  separate  action  to  recover  the  value  of  that  which 
had  been  thus  severed:  Bennett  v.  Hood,  1  Allen,  47;  79  Am.  Dec. 
705,  and  note. 

SALES— REMEDY  1<0R  FRAUD  OF  BUYER.— Trespass,  re- 
plevin, or  trover  may  be  sustained  by  a  vendor  whose  goods  have 
been  obtained  from  him  by  a  fraudulent  purchase:  Gary  v.  Hotail- 
ing.  1  Hill,  311;  37  Am.  Dec.  323.  and  note.  See  monographic  notes 
to  Thurston  v.  Blanchard,  33  Am.  Dec.  702-711,  and  Cottrill  v.  Krum, 
18  Am.  St.  Rep.  555-563. 


Patterson  v.  Collieb. 

[113  MICHTGAN    12.] 

LIMITATION  OF  AOaiONS— ACCOMMODATION  NOTE 
OF  STOCKHOLDERS  OF  CORPORATION— PAYMENT  BY  COM- 
PANY.—A  joint  note  executed  by  the  individual  stocJihoiders  of  a 
corporation,  for  its  accommodation,  is  not  taken  out  of  the  statute 
of  liuiitations  by  a  payment  made  by  the  company,  where  there  is 
nothing  to  show  that  the  makers  intended  to  give  the  company  au- 
thority to  extend  the  note  beyond  the  statutory  period.  Such  an 
Intention  is  not  shown  by  the  fact  that  all  parties  knew  the  note 
to  l>e  accommodation  paper,  that  payments  made  by  the  com- 
pany were  made  on  its  own  behalf,  upon  an  obligation  which  it  was 
morally  bound  to  pay,  and  that  the  makers  wished  and  expected  It 
to  pay. 

Assumpsit  by  Patterson  and  another  against  Collier,  Pomeroy, 
and  others,  upon  a  promissory  note.  The  court  directed  a  ver- 
dict against  Pomeroy  but  in  favor  of  all  the  other  defendants, 
and  the  plaintiffs  appealed  from  the  judgment  thereon. 
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Aug.  C.  Baldwin  and  Edward  J.  Bissell,  for  the  appellanta. 

John  H.  Patterson,  Charles  F.  Copier,  and  Clarence  Tinker, 
for  the  appellees. 

*^  HOOKEK,  J.  The  defendants  were  stockholders  in  a  cor- 
poration known  as  the  Holly  Vinegar  &  Preserving  ^^  Company, 
defendant  Pomeroy  being  president,  and  defendant  Wilson  be- 
ing secretary,  of  the  concern.  In  June,  1884,  this  corporation 
needed  some  money,  and  a  conference  was  had  by  these  defend- 
ants with  one  Seeley,  who  refused  to  loan  it  upon  the  credit  of 
the  company,  but  consented  to  furnish  it  upon  the  paper  of  the 
stockholders;  and  on  June  21st  these  defendants  made  their  joint 
note,  payable  to  Daniel  Seeley  or  bearer,  for  one  thousand  dol- 
lars, payable  in  one  year,  with  interest  at  eight  per  cent,  and 
obtained  one  thousand  dollars,  which  was  paid  over  to  the  vine- 
gar works.  Two  or  three  payments  were  made  upon  this  note 
by  the  Holly  Vinegar  &  Preserving  Company,  one  of  them  be- 
ing made  by  or  through  defendant  Pomeroy,  against  whom  the 
jilaintifTs  were  allowed  to  recover.  It  is,  perhaps,  inferable  that 
these  payments  were  made  with  the  knowledge  of  the  defend- 
ants, and  that  it  was  the  arrangement,  made  when  the  money 
was  borrowed,  that  the  company  should  pay  the  note.  The  de- 
fense interposed  is  the  statute  of  limitations,  and  the  only  ques- 
tion is,  whether  the  case  is  taken  out  of  the  statute  by  these 
payments. 

Counsel  for  plaintiffs  contend  that  the  Holly  Vinegar  &  Pre- 
eei-ving  Company  was  made  the  agent  of  the  defendants  to  pay 
this  note,  and,  therefore,  that  the  payments  were  made  on  their 
behalf  and  by  their  consent.  On  the  other  hand,  the  defendants 
insist  that  the  payments  were  not  made  for  them,  or  upon  their 
behalf,  or  by  the  use  of  their  funds.  It  is  manifest  that  all 
parties  knew  that  this  was  accommodation  paper,  and  that  pay- 
ments made  by  the  vinegar  company  were  made  on  its  own  be- 
half, upon  an  obligation  that  it  was  morally  bound  to  pay,  and 
that  the  defendants  wished  and  expected  it  to  pay.  There  is 
nothing  in  this  that  ought  to  be  construed  into  authority  to 
pledge  the  defendants'  credit.  If  the  case  is  taken  out  of  the 
statute  by  such  payment,  it  is  by  reason  of  a  technical  applica- 
tion of  the  doctrine  of  agency.  Had  the  vinegar  company  signed 
the  note  with  the  defendants,  such  payment  would  not  have  had 
euch  efTect,  under  our  statute  and  the  dK;isions  **  of  this  court: 
2  HowpH's  Statute?,  sec.  R730.  The  actual  relation  of  the  par- 
ties was  substantially  the  same  as  though  the  Vinegar  Company 
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had  joined  in  the  note.  There  is  nothing  in  the  case  that  shows 
that  the  defendants  intended  to  give  the  company  authority  to 
extend  this  note  beyond  the  statutory  period,  and  we  think  the 
case  is  within  the  rule  of  the  case  of  Home  Life  Ins.  Co.  v.  El- 
vrell,  111  Mich.  689,  and  cases  there  cited. 
The  judgment  of  the  circuit  court  is  affirmed. 

Long,  C.  J.,  and  Grant  and  Montgomery,  JJ.,  concurred. 

Moore,  J.,  did  not  sit. 

STATUTE  OF  LIMITATIONS.— A  PAYMENT  BY  AN  UNAU- 
THORIZED  PERSON  does  not  aflfect  the  rights  of  a  debtor  under 
the  statute  of  limitations:  See  monographic  note  to  Mafldox  v.  Dun- 
can. 65  Am.  St.  Rep.  084,  on  the  relation  of  agency  existing  between 
persons  jointly  liable,  sliowlng,  at  page  688,  according  to  some  of 
the  authorities,  that  one  joint  debtor  has  no  authority  to  deprive 
his  codebtors  of  the  benefit  of  the  statute  of  limitations  by  his  own 
promise  or  admission  made  without  their  consent. 


Claek  V.  Michigan  Central  Kailroad  Company. 

[118  MICHIQAN,  24.] 

RAILWAYS— LIABILITY  FOR  INJURY  TO  TRESPASS- 
ERS OR  LICENSEES.— One  who  goes  upon  the  private  grounds  of 
another  under  a  mere  license  from  the  latter  does  so  subject  to 
the  attendant  risks.  Hence,  if  a  trespasser,  or  even  licensee,  in 
passing  over  a  railroad  track,  on  the  imfenccd  grounds  of  the  com- 
pany, is  tripped  by  a  semaphore  wire  and  hurt,  the  company  is 
not  answerable  for  the  injury. 

Case  hy  Clark  against  the  defendant  company  for  personal 
injuries.  The  court  directed  a  verdict  for  the  defendant,  and 
the  plaintiff  appealed  from  the  judgment  rendered  thereon. 

Lehman  Brothers,  for  the  appellant. 

John  F.  Lawrence,  for  the  appellee. 

**  HOOKER,  J.  Main  street,  in  the  village  of  Qhelsea,  runs 
north  and  south,  and  crosses  the  defendant's  six  tracks  at  an 
angle  of  about  twenty-five  degrees.  The  freight  and  passen- 
ger houses  are  south  of  the  tracks,  the  former  being  a  few  rods 
west,  and  the  latter  about  the  same  distance  east,  of  Main  street. 
On  the  north  side  of  the  railroad  tracks  is  a  driveway  extending 
from  Main  street  westerly,  parallel  with  the  tracks,  between 
which  and  the  tracks  are  three  buildings.  The  first  is  Wood's 
warehouse,  ^^  and  is  situated  but  a  few  feet  from  Main  street; 
next  is  Kempf's  warehouse,  which  stands  farther  west,  but  in 
close  proximity  to  "Wood's  warehouse;  and  a  little  farther  west  is 
a  building  called  an  "oil-house."  The  driveway  gives  access  to 
all  of  those  buildings  upon  the  north,  and  the  track  is  close  to 
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them  upon  the  south.  There  is  a  sidewalk  on  the  west  side  of 
Main  street.  The  first  street  to  the  north  of  the  tracks  is  North 
street,  which  is  parallel  with  the  track,  and  it  is  apparent  that 
persons  living  upon  that  street  west  of  Main  street  find  the  dis- 
tance to  the  business  portion  of  the  town  shorter  by  going  in  a 
direct  line  across  the  tracks  than  by  taking  the  highway  run- 
ning northeast  to  Main  street,  and  then  south;  and,  the  station 
grounds  being  unfenced,  people  are  in  the  habit  of  walking  upon 
and  across  them  at  will.    There  is  no  evidence  indicating  an  in- 


yitation  or  license  unless  it  be  found  in  the  fact  that  the  defend- 
ant has  taken  no  steps  to  prevent  it.  The  accompanying  dia- 
crram  will  aid  in  understanding  the  situation.  The  line  A-B 
(M~),  between  the  second  and  third  tracks  (counting  from  the 
north),  representa  a  wire  which  is  used  to  operate,  from  the  sta- 
tion, a  semaphore,  some  distance  olT.  This  wire  is  rai.sed  some 
right  or  ten  inches  from  the  ground,  ])eing  supported  at  short 
interval?  upon  rollers  or  pulleys,  and  is  drawn  taut.  Witnesses 
differ  about  the  size  of  the  wire,  stating  it  to  be  from  one-eighth 
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inch  to  the  size  of  the  finger.  One  says  it  is  a  twisted  wire;  oth- 
ers that  there  were  two  wires.  On  the  occasion  of  the  injury, 
the  plaintiff  started  from  Kempf's  warehouse,  where  he  had  de- 
livered some  poultry,  to  go  to  Kempf's  bank  to  get  a  check  for 
the  chickens.  Instead  of  going  by  the  highway  with  his  son, 
•who  drove  the  team,  he  took  a  more  direct  route  across  the 
tracks,  thinking  to  save  a  little  time,  and  was  tripped  by  the  wire, 
and  hurt  his  elbow.  The  circuit  court  directed  a  verdict  for 
the  defendant,  and  the  plaintiff  has  appealed. 

Counsel  for  the  plaintiff  make  the  claim  that  the  common 
practice  of  crossing  the  unfenced  grounds  of  the  defendant  ^® 
at  this  point  for  over  twenty  years  had  established  a  public  ease- 
ment, but  they  cite  no  authority  which  sustains  the  contention. 
In  our  opinion,  the  evidence  does  not  create  a  suspicion  of  the 
existence  of  an  easement.  There  is  nothing  that  indicates  a  li- 
cense even,  unless  it  is  to  be  inferred  from  the  fact  that  the  de- 
fendant did  not  care  to  contest  the  right  of  every  person  whose 
convenience  might  lead  him  to  cross  the  premises.  Technically, 
Bueh  people  were  trespassers;  but  it  is  not  to  the  discredit  of  the 
defendant  that  it  did  not  resort  to  violence  or  litigation  to  stop 
a  practice  that  did  it  no  harm.  Whether  these  persons  were 
trespassers  or  naked  and  gratuitous  licensees  (which  last  we  do 
not  mean  to  intimate)  is  unimportant.  ^"^  In  neither  case  had 
they  the  right  to  expect  the  defendant  to  forego  a  reasonable 
use  of  its  land,  in  which  respect  it  stood  on  the  same  plane  as 
a  private  person.  Such  persons  may  have  rights  of  action  where 
a  wanton  injury  is  done  them;  or  where  caused  by  unlawful  acts, 
and,  under  some  circumstances,  in  the  running  of  trains,  as  in 
the  following  cases  cited  by  counsel:  Barry  v.  New  York  Cent, 
etc.  E.  E.  Co.,  92  N.  Y.  289;  44  Am.  Eep.  377;  Byrne  v.  New 
York  Cent.  etc.  E.  E.  Co.,  104  N.  Y.  362;  58  Am.  Eep.  512; 
Taylor  v.  Delaware  etc.  Canal  Co.,  113  Pa.  St.  162;  57  Am.  Eep. 
44G;  Nichols  v.  Washington  etc.  E.  E.  Co.,  83  Va.  99;  5  Am. 
St.  Eep.  257;  Swift  v.  Staten  Island  etc.  E.  E.  Co.,  123  N.  Y. 
645;  Hooker  v.  Chicago  etc.  Ey.  Co.,  76  Wis.  542;  Eoth  v.  Union 
Depot  Co.,  13  Wash.  525.  See,  also,  Green  v.  Chicago  etc.  Ey. 
Co.,  110  Mich.  648.  It  is  the  general  rule  that  one  who  enters 
the  private  crounds  of  another  at  the  mere  license  of  the  latter 
does  so  subject  to  the  attendant  risks:  See  Schmidt  v.  Bauer. 
80  Cal.  565.  With  the  latter  report  of  this  case  will  be  found 
a  note  citing  many  cases  in  support  of  the  doctrine:  And  see  1 
Thompson  on  Negligence,  303,  and  Kinney  v.  Onsted,  113  Mich. 
96;  post,  p.  455.  In  our  own  state  are  two  cases  which  clearly 
forbid  a  recovery:  Sturgis  v.  Detroit  etc.  By.  Co.,  72  Mich.  619; 
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O'Xoil  V.  Diiluth  etc.  Ry.  Co.,  101  Mich.  437.     In  the  light  ol 
these  cases,  the  defendant  was  entirely  without  fault. 

The  judgment  is  affirmed. 

The  other  justices  concurred. 

RAILWAY— LIABILITY  FOR  INJUKT  TO  TRESPASSERS  OR 
LICENSEES.— The  owner  of  private  grounds  is  under  no  obliga- 
tion to  keep  tliem  in  a  safe  condition  for  tlie  benefit  of  trespassers, 
or  those  who  go  upon  them,  iminvited,  for  their  own  convenience: 
I'eters  v.  Bowman,  115  Cal.  a45;  56  Am.  St.  Rep.  106,  and  note. 
A  railway  company,  which  merely  permits  a  person  to  come  upon 
Its  premises  for  his  own  interest,  convenience,  or  gratification,  and 
not  upon  any  business  connected  with  the  company,  owes  him  no 
duty  other  than  that  of  not  willfully  or  wantonly  injuring  him,  for 
he  is  a  mere  licensee,  who  accepts  the  license  subject  to  its  attend- 
ant risks  and  perils:  Note  to  Pomponlo  v.  New  York  etc.  R.  R.  Oo.» 
50  Am.  St.  R^p.  133. 


Early  v.  Standard  Life  and  Acoidbnt  Insueanob 

Company. 

[113  Michigan,  68.] 

INSURANCE-ACCIDENT— DEATH  BY  POISON.— An  In- 
surance company,  exempt,  under  an  accident  policy,  from  liability 
in  case  of  death  by  poison.  Is  not  answerable  for  a  death  caused 
l)y  poison  accidentally  administered.  To  defeat  a  claim  under  the 
policy  It  is  not  necessary  that  the  poison  should  have  been  taken 
with  intent  to  produce  death. 

DEPMNITIONS— POISON.— Aqua  ammonia  Is  a  poison. 

Assumpsit  by  Welthy  A.  Early  against  the  Standard  Life  & 
Accident  Insurance  Company  on  a  policy  of  insurance.  The 
court  directed  a  verdict  for  the  defendant,  and  the  plaintiff  ap- 
pealed from  the  judgment  rendered  thereon. 

George  H.  Prentis,  for  the  appellant. 

Keena  &  Lightner,  for  the  appellee. 

*®  LONG,  C.  J.  This  action  is  upon  a  policy  of  insurance 
upon  the  life  of  Michael  Early,  the  husband  of  the  plaintiff. 
The  policy  was  made  payable  to  the  plaintiff  in  case  of  th« 
death  of  the  insured.  It  is  undisputed  that  the  policy  was  to  be 
in  force  from  October  18,  1892,  to  October  18,  1893.  It  appears 
that  on  August  29,  1893,  Michael  Early,  feeling  slightly  unwell, 
went  into  a  dnigstore  in  Detroit,  and  asked  the  proprietor  to  give 
him  something  to  relieve  the  pain,  and  the  proprietor,  by  mis- 
tAke,  gave  him  some  aqua  ammonia.  It  burned  his  mouth  very 
severely,  but  he  lived  from  that  time  to  September  13,  1893 
(some  fifteen  days),  when  he  died  from  the  effects  of  the  potion 
taken.  Due  proofs  of  death  were  made,  and  the  defonrlant  re- 
fused payment  on  the  ground  that  the  death  was  caused  by 
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means  specially  excepted  in  the  policy.  It  •*•  was  the  conten- 
tion of  the  plaintiff  that  death  was  caused  by  shock,  and  not  by 
the  poisonous  substance.  The  court  directed  a  verdict  in  favor 
of  the  defendant.     Plaintiff  brings  error. 

Counsel  for  plaintiff  bases  his  contention  upon  the  testimony 
of  Dr.  John  J.  Mulheron,  who  was  called  as  a  witness  for  plain- 
.  tiff.     He  testified  substantially  that  on  August    29th  he  was 
•  called  to  attend  the  insured.    He  was  asked: 

"Q.  What  was  his  condition?  A.  I  examined  him,  and 
found  him  suffering  from  a  shock,  and  in  a  very  weak  condition 
of  the  pulse.  On  examining  his  mouth,  I  found  that  he  had 
taken  into  it  some  irritant  poison.  His  throat  and  mouth 
showed  the  effects  of  something  of  that  nature.  The  irritation 
had  extended  to  his  lips,  and  they  were  also  irritated.  It  was 
a  burn  such  as  would  be  caused  by  aqua  ammonia,  and  the  shock 
was  what  we  would  naturally  expect  from  an  irritant  poison  of 
that  nature. 

"Q.  On  the  13th  of  September,  I  think,  he  died?  A.  It 
was  about  that  date. 

*'Q.     From  the  effects  of  this  shock?    A.     Yes;  indirectly. 
"Q.     What,  in  your  judgment,  had  he  taken?     A.     Aqua  am- 
■  monia. 

"Q.    In  sufficient  quantities  to  cause  that  trouble?    A.    Yes, 

BIT." 

To  state  the  contention  of  counsel  for  plaintiff  more  specifi- 
■cally,  it  is  that  Mr.  Early  did  not  die  from  poison  (that  is,  he  was 
not  poisoned),  but  died  from  the  effects  of  the  shock;  that  his 
whole  nervous  system  was  affected  by  the  shock  which  he  received 
when  he  found  he  had  taken  something  he  should  not  have 
taken,  and  that  it  was  this  that  caused  his  death  some  time 
thereafter;  that  the  aqua  ammonia  burned,  and  this  produced  the 
.shock;  that  aqua  ammonia  is  not  what  is  considered  by  unpro- 
fessional persons  as  a  poison;  that  his  death  was  due  to  an  acci- 
dent, and  not  to  poison.  ' 

The  policy  provides  insurance  "against  the  effect  of  injuries 
to  the  body  caused  by  external, violent,  and  accidental  ***  means, 
within  the  meaning  of  this  policy,  its  agrcementsi  and  conditions 
printed  herein  or  on  the  back  hereof."  On  the  back  of  the  pol- 
icy it  is  provided  that  the  policy  is  accepted  subject  to  the  fol- 
lowing conditions: 

''This  insurance  does  not  cover  ....  disablement  occasioned 
directly  or  indirectly  by  any  natural  illness,  bodily  infirmity, 
disease,  or  disorder,  iinless  it  can  be  proved  to  be  the  direct  re- 
«ult  of  an  accidental  injury  sustained  after  this  policy  shall  have 
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taken  cITcct,  nor  injuries  of  Which  there  is  no  visiWe  mark  upon 
the  body,  nor  death  nor  injury  resulting  wholly  or  partly,  di- 
rectly or  indirectly,  from  any  of  the  fojlo\ving  acts,  causes,  or 
conditions,  or  when  affected  by  any  such  act,  cause,  or  condition, 

or  under  its  influence From  any  of  the  following  causes: 

Intoxication,  ....  poison,  contact  with  poisonous  substances," 
et  cetera. 

It  is  admitted  on  the  part  (A  the  defendant  that  ^Ir.  Early's 
death  was  caused  by  an  accident  (that  is,  that  the  taking  of  the 
aqua  ammonia  was  accidental);  and  it  is  claimed,  therefore,  that 
the  case  is  clearly  within  the  exception  to  the  policy  which  ex- 
cludes from  its  terms  death  caused  by  accidental  means  result- 
ing wholly  or  partly,  directly  or  indirectly,  from  poison.  It  is 
"further  contended  by  counsel  for  defendant  that  the  policy 
excepts  death  due  to  poison,  without  reference  to  how  the  poison 
causes  the  death,  and  without  reference  to  any  motive  in  the  tak- 
ing of  it,  or  whether  it  is  taken  intentionally,  voluntarily,  or 
whether  it  is  taken  by  oneself  or  administered  by  another  person. 

There  can  be  no  question,  under  the  testimony  in  this  case, 
that  aqua  ammonia  is  a  poison.  Dr.  Mulheron  expressly  states 
it  to  be.  The  deceased,  then,  came  to  his  death,  in  our  opinion, 
by  poison.  It  was  accidentally  administered,  supposing  it  to 
be  another  substance.  This  could  not  take  the  case  out  of  the 
exception,  but  rather  brings  it  within  the  exception.  The  great 
weight  of  authority  is  in  favor  of  the  proposition  that  it  is  not 
necessary  that  the  poison  be  taken  with  intent  to  produce  death, 
in  order  to  defeat  a  claim  flowing  from  the  right  of  member- 
ship. 

«i  In  Cole  v.  Accident  Ins.  Co.  (Q.  B.  Div.,  May  10,  1889),  61 
L.  T.,  N.  S.,  227,  the  policy  insured  against  injuries  caused  by 
accidental,  external,  and  visible  means,  and  provided  that  "this 
insurance  shall  not  extend  to  death  by  suicide,  ....  or  to  any 
injury  or  death  arising  from  disease,  ....  or  by  poison," 
et  cetera.  It  appeared  that  the  insured,  by  accident,  drank  a 
poisonous  mixture  or  liquid  in  mistake  for  medicine  which  he 
was  in  the  habit  of  taking,  and  shortly  afterward  died  from  the 
effects.  Verdict  was  directed  for  the  defendant.  On  motion  for 
a  new  trial,  Mr.  Justice  Mathew,  speaking  for  the  court,  said: 
*'It  is  true  that  the  policy  in  this  case  was  intended  to  provide 
a-jainst  accidental  injury,  but  we  must  not  treat  that  as  all  that 
the  policy  contains.  The  terms  of  the  provisos  must  be  given 
their  due  effect." 

After  reciting  the  proviso  above  quoted,  the  learned  justice 
•aid:  "This  is  a  clear  and  intelligible  phrase.    We  are  asked  to 
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insert  after  the  word  poison,  'unless  accidentally  taken  or  inten- 
tionally administered  to  the  assured.'  The  only  case  of  death 
from  poison  which  would  then  be  left  in  which  the  company 
would  not  be  liable  is  that  in  which  the  assured  intentionally 
took  poison;  but  that  is  covered  by  the  proviso  as  to  suicide."  It 
was  held  that  the  accident  came  within  the  proviso. 

In  Pollock  v.  United  States  Mut.  Ace.  Assn.,  102  Pa.  St.  230, 
48  Am.  Eep.  204,  the  policy  insured  against  injuries  effected 
through  external,  violent,  and  accidental  means,  provided  that  it 
should  not  extend  to  any  bodily  injury  of  which  Ihere  should  be 
no  external  and  visible  sign,  or  to  any  bodily  injury  caused 
directly  or  indirectly  by  the  taking  of  poison.  The  insured,  be- 
ing present  in  a  store  where  a  salesman  was  offering  for  sale  a 
sample  of  birch  oil,  and  mistaking  it  for  milk  of  birch,  first 
tasted,  then  took  a  drink  of,  it,  from  the  poisonous  effects  of 
which  he  died  within  twenty-four  hours.  It  was  admitted,  in  a 
case  stated,  that  the  deceased  mistook  the  birch  oil  for  milk  of 
birch,  which  he  had  been  in  the  habit  of  drinking;  it  being  a  ** 
harmless  beverage,  which  closely  resembled,  in  color,  smell,  and 
taste,  birch  oil.  In  an  action  by  the  beneficiary  to  recover  the 
sum  insured,  it  was  held  that  the  terms  of  the  policy  did  not 
extend  to  that  cause  of  death,  and  the  judgment  below  was  not 
disturbed. 

In  Hill  V.  Hartford  etc.  Ins.  Co.,  22  Hun,  187,  the  policy  in 
snit  was  almost  in  the  exact  form  as  in  the  present  case;  but 
the  words  used  in  the  exception  read,  **by  the  taking  of  poison,** 
while  the  exception  in  the  present  one  is  '*by  poison"  (that  is, 
any  death  caused  by  poison).  There  it  was  held  that  the  pro- 
vision excepting  from  insurance  a  death  caused  *nt)y  the  taking 
of  poison"  was  not  limited  to  cases  of  intentional  self-poisoning, 
but  included  all  cases  in  which  the  death  was  so  caused:  Cooke 
on  Life  Insurance,  sec.  56,  lays  down  the  same  rule. 

In  Batchelor  v.  Accident  Assn.,  reported  in  34  Weekly  Law- 
Bulletin,  page  239,  published  at  Cincinnati,  Ohio,  the  policy 
was  in  the  exact  form  as  in  Hill  v.  Hartford  etc.  Ins.  Co.,  22  Hun, 
187.  The  insured  died  from  an  overdose  of  morphine.  The 
case  in  the  circuit  court  was  ruled  for  the  defendant,  and  on  ap- 
peal to  the  supreme  court  the  judgment  was  affirmed. 

In  Paul  V.  Travelers'  Ins.  Co.,  112  N.  Y.  472,  8  Am.  St.  Eep. 
758,  the  court  said:  "If  the  policy  had  said  that  it  was  not  to 
extend  to  any  death  caused  wholly  or  in  part  by  gas,  it  would 
have  expressed  precisely  what  the  appellant  now  says  is  meant 
by  the  present  phrase,  and  there  could  have  been  no  room  for 
doubt  or  mistake." 
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"We  have  not  overlooked  the  cases  of  Healey  v.  Mutual  Acc^ 
Assn.,  133  111.  556,  23  Am.  St.  Eep.  937;  Mutual  Ace.  Assn.  v.. 
Tuggle,  39  111.  App.  509;  and  Travelers'  Ins.  Co.  v.  Dunlap,  160 
111.  642;  52  Am.  St.  Rep.  355.  But  in  the  present  case  the  ex- 
pression is,  "death  by  poison."  We  know  of  no  case  which, 
goes  to  the  extent  of  holding  that  such  an  expression  in  the  ex- 
ception contained  in  the  policy  does  not  avoid  it. 

®^  The  court  below  properly  held  that  no  recovery  could  ba 
had  in  the  case. 

The  judgment  is  affirmed. 

The  other  justices  concurred. 


INSURANCE— ACCIDENT    POLICY— DEATH  BY  POISON.-It 

has  been  held  that  there  can  be  no  recovery,  under  an  accident 
iwlicy,  exempting  the  company  from  liability  in  case  of  death  by 
poison,  where  the  insured  tooli  poison  by  mistalse:  Note  to  Metro- 
politan Ace.  Assn.  V.  ProUand,  52  Am.  St.  Rep.  363,  discussing  the 
subject:  but  the  better  view  seems  to  be  that  the  woi'ds  "talving 
poison"  mean  the  voluntary,  intentional  taking  of  poison,  and  do 
not  include  cases  of  accidental  poisoning.  Hence,  the  company  is; 
liable  for  the  death  of  one  who,  by  mlstalse,  drinks  carbolic  acid 
for  peppermint,  which  he  wishes  to  take  for  some  ailment,  and: 
dies  from  the  effects  of  the  poison:  Travelers'  Ins.  Oo.  v.  Dunlap» 
160  111.  6^;  52  Am.  St  Rep.  355. 
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[113  Michigan,  86.] 

ADTTI/TERATION  OF  FOOD— GUILTY  KNOWLEDGE.- It 
is  competent  for  the  legislature,  in  the  exercise  of  its  police  power, 
to  prohibit,  under  a  penalty,  the  sale  of  adulterated  articles  of  food 
or  drink,  although  the  salesman  may  have  no  knowledge  of  their 
adulteration.    One  making  such  sales  must  do  so  at  his  peril. 

CRIMINAL  LAW— SALE  OF  ADULTERATED  FOOD- 
GUILTY  KNOWLEDGE  OR  INTENT.- If  a  statute  prohibits  the 
sale  of  an  adulterated  article  of  food,  such  as  mustard,  and  defines 
adulteration,  proof  of  guilty  knowleflge  or  intent  is  not  essential. 
In  a  prosecution  thereunder,  to  the  conviction  of  one  who  sells  sucb 
article. 

Conviction  for  selling  adulterated  food  in  violation  of  the 
statute  mentioned  in  the  opinion.  Section  8  of  that  act  read 
as  follows:  "No  person  shall  knowingly  offer,  sell,  or  expose  for 
sale,  in  any  package,  chcefte  which  is  falsely  branded  or  labeled.'*^ 

"W'lliam  Look,  Ira  G.  Humphrey,  and  Bowen,  Douglas  and 
Whiting,  for  the  appellant. 

Willis  Baldwin,  prosecuting  attorney,  for  the  people. 

®*  LONG.  C.  J.  Respondent  was  convicted  under  an  infor- 
mation cbarging  that:  "On  the  nineteenth  day  of  April,  A.  D. 

▲iL  Sr.  Rbf.,  Vol.  LXVIL— » 
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1897,  at  the  city  of  Monroe,  and  in  the  county  aforesaid,  Michael 
•Snowberger  did  offer  for  ^le,  and  sell,  to  Carl  Franke,  an  adul- 
terated article  of  food,  to  wit,  a  quantity  of  mustard,  to  wit,  a 
c[uarter  of  a  pound,  colored  and  adulterated  with  tumeric,  ^'^ 
whereby  the  said  mustard,  as  an  article  of  food,  was  damaged, 
and  its  inferiority  concealed,  and  whereby  it  was  made  to  appear 
of  better  and  of  greater  value  than  it  really  was,  the  same  not 
being  a  mixture  or  compound  recognized  as  ordinary  articles  or 
ingredients  of  articles  of  food,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,"  et  cetera. 

The  information  was  filed  under  act  No.  193,  Public  Acta 
1895,  entitled,  "An  act  to  prohibit  and  prevent  adulteration, 
fraud,  and  deception  in  the  manufacture  and  sale  of  articles  of 
food  and  drink.''     The  act  provides: 

"Section  1.  No  person  shall,  within  this  state,  manufacture 
for  sale,  offer  for  sale,  or  sell  any  article  of  food  which  is  adulter- 
ated, within  the  meaning  of  this  act." 

"Sec.  2.  The  term  'food,'  as  used  herein,  shall  include  all 
articles  used  for  food  or  drink,  or  intended  to  be  eaten  or  drunk 
by  man,  whether  simple,  mixed,  or  compound." 

"Sec.  3.  An  article  shall  be  deemed  to  be  adulterated,  within 
the  meaning  of  this  act:  1.  If  any  substance  or  substances  have 
been  mixed  with  it,  so  as  to  lower  or  depreciate  or  injuriously 
affect  its  quality,  strength,  or  purity;  2.  If  any  inferior  or 
cheaper  substance  or  substances  have  been  substituted  wholly  or 
in  part  for  it;  3.  If  any  valuable  or  necessary  constituent  or  in- 
gredient has  been  wholly  or  in  part  abstracted  from  it;  4.  If  it  is 
sold  under  the  name  of  another  article;  5.  If  it  consists  wholly 
or  in  part  of  a  diseased,  decomposed,  putrid,  infected,  tainted, 
or  rotten  animal  or  vegetable  substance  or  article,  whether  man- 
ufactured or  not,  or  in  case  of  milk,  if  it  is  the  product  of  a 
diseased  animal;  6.  If  it  is  colored,  coated,  polished,  or  powdered, 
whereby  damage  or  inferiority  is  concealed,  or  if  by  any  means 
it  is  made  to  appear  better  or  of  greater  value  than  it  really  is; 
7.  If  it  contains  an  added  substance  or  ingredient  which  is 
poisonous  or  injurious  to  health;  provided,  that  the  provisions  of 
this  act  shall  not  apply  to  mixtures  or  compounds  recognized  as 
ordinary  articles  or  ingredients  of  articles  of  food,  if  each  and 
every  package  sold  or  offered  for  sale  be  distinctly  labeled  as 
mixtures  or  compounds,  and  are  not  injurious  to  health." 

Sectioji  19  makes  any  violation  of  the  act  a  misdemeanor,  and 
provides  a  penalty  by  a  fine  of  not  less  than  ®*  one  hundred 
■dollars  nor  more  than  five  hundred  dollars,  or  by  imprisonment 
in  the  county  jail,  et  cetera. 
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On  the  trial,  respondent  admitted  that  on  the  nineteenth 
day  of  April,  1897,  he,  at  the  city  of  Monroe,  this  state,  offered 
for  sale,  and  did  sell,  to  Carl  Franke,  a  quantity  of  mustard,  to 
wit,  a  quarter  of  a  pound,  which  was  afterward  found  upon  a 
chemical  examination  to  be  colored  and  adulterated  with 
tumeric,  whereby  the  said  mustard,  as  an  article  of  food,  was 
damaged,  and  its  inferiority  concealed,  and  it  was  thereby  made 
to  appear  of  greater  and  better  value  than  it  really  was;  the 
same  not  being  a  mixture  or  compound  recognized  as  an  ordinary 
article  or  ingredient  of  articles  of  food.  But  he  claimed  that 
said  article  of  mustard  so  sold  was  purchased  by  him  as  a  pure 
article  in  good  faith,  and  that  he  believed  at  the  time  of  the  pur- 
chase by  him,  and  also  at  the  time  of  the  sale  to  the  said  Franke, 
that  the  same  was  pure  mustard,  free  from  any  coloring  and 
adulteration  with  tumeric  or  any  other  coloring  or  adulterant, 
and  that  no  inferiority  was  concealed  whereby  it  was  made  to 
appear  of  greater  or  better  value  than  it  really  was;  that,  at  the 
time  he  purchased  the  same,  he  asked  for  pure  mustard,  and  that 
the  same  was  warranted  to  him  as  pure;  that  he  did  not  make 
or  cause  to  have  made  a  chemical  examination  of  the  same,  and 
did  not  inform  himself  or  endeavor  to  ascertain  the  methods  of 
determining  pure  from  impure  mustards,  but  relied  upon  the 
representations  of  his  vendor  and  the  appearance  of  the  article 
to  the  eye;  and  that  he  did  not  intend  to  violate  the  law.  From 
such  conviction,  respondent  appeals. 

It  is  the  contention  of  counsel  for  respondent  that  it  was  the 
intent  of  the  legislature  to  provide  by  the  act  that  no  person 
should  be  convicted  and  punished  for  selling  adulterated  food 
or  drink  without  showing  that  he  knew  the  same  to  be  adulter- 
ated; that  the  information  does  not  charge  such  knowledge,  and 
the  proofs  disclose  that  respondent  acted  in  good  faith,  and  in 
the  belief  that  the  article  sold  was  pure  and  unadulterated.  The 
act  cannot  ^^  be  so  construed.  The  offense  under  the  act  con- 
sists in  selling  an  article  intended  to  be  eaten  or  drunk  which 
is  adulterated.  Section  8  of  the  act  shows  conclusively  that  the 
legislature  did  not  intend  to  make  criminal  intent  or  guilty 
knowledge  a  necessary  ingredient  of  the  offense.  As  a  rule 
there  can  be  no  crime  without  a  criminal  intent;  but  this  rule  is 
rot  universal.  In  People  v,  Poby,  52  Mich,  577,  50  Am.  Rep. 
270,  the  respondent  was  convicted  of  the  offense,  under  the  stat- 
ute, of  keeping  his  saloon  open  on  Sunday.  It  was  there  said: 
"It  is  contended  that,  to  constitute  an  offense  under  the  section 
referred  to  (1  Howell's  Statutes,  sec.  2274),  there  must  be  some 
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evidence  tending  to  show  an  intent  on  the  part  of  the  respondent 

to  violate  it The  section  under  which  Roby  is  prosecuted 

makes  the  crime  consist,  not  in  the  affirmative  act  of  any  person, 
but  in  the  negative  conduct  of  failing  to  keep  the  saloon  closed. 
As  a  rule,  there  can  be  no  crime  without  a  criminal  intent;  but 
this  is  not  by  any  means  a  universal  rule.  One  may  be  guilty  of 
the  high  crime  of  manslaughter  when  his  only  fault  is  gross  neg- 
ligence, and  there  are  many  other  cases  where  mere  neglect  may 
be  highly  criminal.  !Many  statutes  which  are  in  the  nature  of 
police  regulations,  as  this  is,  impose  criminal  penalties  irrespec- 
tive of  any  intent  to  violate  them;  the  purpose  being  to  require 
a  degree  of  diligence  for  the  protection  of  the  public  which 
shall  render  violation  impossible/* 

Many  cases  are  cited  in  that  case  where  convictions  were  sus- 
tained although  the  element  of  guilty  knowledge  was  lacking. 
Thus,  in  Massachusetts  a  person  may  be  convicted  of  the  crime 
of  selling  intoxicating  liquor  as  a  beverage,  though  he  did  not 
know  it  to  be  intoxicating:  Commonwealth  v.  Boynton,  2  Allen, 
160;  and  of  the  offense  of  selling  adulterated  milk,  though 
ignorant  of  its  adulteration:  Commonwealth  v,  Farren,  9  Allen, 
489;  Commonwealth  v.  Nichols,  10  Allen,  199;  Commonwealth 
V.  Waite,  11  Allen,  264;  87  Am.  Dec.  711;  Commonwealth  v. 
Smith,  103  Mass.  444.  In  Missouri,  a  ***  magistrate  may  be 
liable  to  the  penalty  for  performing  the  marriage  ceremony  for 
minors  without  consent  of  parents  or  guardians,  though  he  may 
suppose  them  to  be  of  the  proper  age:  Beckham  v.  Nacke,  56  Mo. 
546.  ^Where  the  killing  and  sale  of  a  calf  under  a  specified  age 
is  prohibited,  there  may  be  a  conviction  though  the  party  was 
ignorant  of  the  animal's  age:  Commonwealth  v.  Raymond,  97 
Mass.  567.  In  People  v.  Welch,  71  Mich,  548,  this  court,  in 
speaking  of  People  v.  Roby,  52  Mich.  577,  50  Am.  Rep.  270, 
said:  "When  a  statute  does  not  make  intent  an  element  of  the 
offense,  but  commands  an  act  to  be  done  or  omitted  which,  in 
the  absence  of  the  statute,  might  have  been  done  or  omitted 
without  culpability,  ignorance  of  the  fact  or  state  of  things  con- 
templated by  the  statute  will  not  excuse  its  violation":  Citing 
State  V.  Hartfiel,  24  Wis.  60. 

In  the  late  case  in  this  court  of  Wolcott  v.  Judge,  112  Mich. 
311,  the  relator,  as  prosecuting  attorney  of  the  county,  filed  an 
information  against  one  Fred  Saunders,  charging  him  with  being 
engaged  in  selling  liquor  without  giving  the  bond  required  by 
the  statute.  The  bond  was  fair  upon  ii<?  face,  but  one  of  the 
sureties,  it  appears,  was  disqualified,  under  section  2283dl  of 
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3  Howell's  Statutes.  The  information  did  not  allege  tliat  re- 
spondent had  knowledge  of  this  defect  in  the  bond.  The  infor- 
mation was  quashed  by  the  court  below,  and  the  relator  asked  the 
aid  of  mandamus  to  compel  the  respondent  to  reinstate  the  case. 
It  was  said  by  this  court  in  the  majority  opinion:  "It  was  the 
intention  of  the  legislature  to  make  the  execution  and  delivery 
of  the  prescribed  bond  a  condition  precedent  to  sale,  and  to  re- 
quire the  person  desiring  to  engage  in  the  business  mentioned  to 
assume  the  responsibility  of  knowing  that  the  bond,  when  pre- 
sented, complies  in  all  essential  particulars  with  the  law.  He 
must  know  that  his  sureties  are  males;  that  they  are  resident 
freeholders  of  the  township,  viUage,  or  city  in  which  the  business 
is  to  be  carried  on;  that  they  hold  none  of  the  offices  prohibited 
by  the  act;  and  that,  at  the  time  the  bond  is  filed,  neither  is  a 
surety  upon  more  than  two  bonds  required  by  the  act." 

®*  It  appeared  that  one  of  the  sureties  was  already  upon  more 
than  two  bonds,  and  the  writ  was  granted,  compelling  the  re- 
spondent to  reinstate  the  case.  The  case  of  People  v,  Koby, 
52  Mich.  577,  50  Am.  Kep.  270,  was  cited  in  that  case  in  support 
of  the  proposition  that  intent  was  not  an  ingredient  of  the 
offense. 

These  regulations  are  under  the  police  power  of  the  state. 
Undoubtedly,  it  was  competent  for  the  legislature  to  prohibit 
the  sale  of  adulterated  articles  of  food  and  drink.  The  police 
power  of  the  state  extends  to  the  protection  of  the  health,  as  well 
as  of  the  lives  and  property,  of  the  citizens.  Generally,  it  is  for 
the  legislature  to  determine  what  laws  and  regulations  are  needed 
to  protect  the  public  health  and  secure  the  public  comfort  and 
safety.  If  it  passes  an  act  ostensibly  for  the  public  health,  and 
thereby  destroys  or  takes  away  the  property  of  the  citizen  or 
interferes  with  his  liberty,  it  is  for  the  courts  to  determine 
whether  it  relates  to  and  is  appropriate  to  promote  suoh  public 
health.  Under  the  police  power,  the  conduct  of  individuals  and 
the  use  of  property  may  be  regulated,  so  as  to  interfere  to  some 
extent  with  the  freedom  of  the  one  and  the  enjoyment  of  the 
other.  It  cannot  be  doubted  that  the  legislature  intended  by 
this  act  to  protect  the  public  against  the  harmful  consequences 
of  sales  of  adulterated  food,  and,  to  the  end  that  its  purpose 
might  not  be  defeated,  to  require  the  seller,  at  his  peril,  to  know 
that  the  article  which  he  offers  for  sale  is  not  adulterated.  As 
■was  said  by  the  supreme  court  of  Ohio  in  State  v.  Kelly,  54  Ohio 
St.  166:  "If  this  statute  had  imposed  upon  the  state  the  burden 
of  proving  ....  his  knowledge  of  its  adulteration,  it  would 
thereby  have  defeated  its  declared  purpose.** 
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In  State  v.  Smith,  10  R.  I.  2G0,  the  court,  in  speaking  of  the 
offense  of  selling  adulterated  milk,  said:  "Counsel  for  defendant 
asked  the  court  to  charge  that  there  must  be  evidence  of  a  guilty 
intent  on  the  pai-t  of  the  defendant,  and  of  a  guilty  knowledge, 
in  order  to  convict  him.  Our  statute,  in  that  provision  of  it 
under  which  this  indictment  was  found,  does  not  essentially  dif- 
fer **2  from  the  statute  of  Massachusetts;  and  there,  previous  to 
the  enactment  of  our  statute,  the  supreme  court  had  determined 
that  a  person  might  be  convicted  although  he  had  no  knowledge 
of  the  adulteration,  the  intent  of  the  legislature  being  that  the 
seller  of  milk  should  take  upon  himself  the  risk  of  knowing  that 
the  article  he  offers  for  sale  is  not  adulterated.'* 

Statutes  in  many  states  have  been  passed  providing  that  who- 
ever sells,  or  keeps  or  offers  for  sale,  adulterated  milk,  or  milk 
to  which  water  or  other  foreign  substance  has  been  added,  shall 
be  punished,  et  cetera.  Under  these  statutes,  it  has  been  decided 
many  times  that  the  risk  is  upon  the  seller  of  knowing  that  the 
article  he  offers  for  sale  is  not  adulterated,  and  that  it  is  not  nec- 
essary in  an  indictment  under  such  a  statute  to  allege  or  prove 
criminal  intent  or  guilty  knowledge:  Commonwealth  v.  Smith, 
103  Mass.  444;  Commonwealth  v.  Warren,  160  Mass,  533;  People 
V.  Cipperly,  101  N.  Y.  G34.  The  same  rule  that  no  criminal  in- 
tent is  necessary  has  been  held  to  apply  under  an  act  forbidding 
the  sale  of  oleomargarine  or  other  imitations  of  dairy  products 
unless  express  notice  be  given  to  the  purchaser:  Bayles  v.  New- 
ton, 50  N.  J.  L.  549;  Commonwealth  v.  Gray,  150  Mass.  327. 
The  English  rule  is  in  keeping  with  the  doctrine  in  this  country 
on  this  subject:  Eoberts  v.  Egerton,  L.  R.  9  Q.  B.  494, 

The  statute  not  requiring  knowledge  on  the  part  of  the  seller 
to  make  the  offense  complete,  we  are  satisfied  that  the  conviction 
must  be  sustained.  No  case  has  been  cited,  and  we  are  not  able 
to  find  one,  where  a  contrary  doctrine  is  laid  down.  The  act  may 
work  hardship  in  many  cases,  but  that  question  is  one  to  be  ad- 
dressed to  the  legislature,  and  not  to  the  courts.  As  we  have 
said,  it  was  within  the  power  of  the  legislature  to  pass  the  act 
making  it  an  offense  punishable  with  fine  and  imprisonment  to 
sell  adulterated  food  or  drink,  although  the  person  selling  the 
same  has  no  knowledge  that  it  is  adulterated.  Under  this  stat- 
ute, one  making  sales  must  do  so  at  his  peril. 

The  conviction  is  affirmed. 

Montgomery,  Hooker,  and  Moore,  JJ.,  concurred. 
Grant,  J.,  did  not  sit. 
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ADULTERATION  OF  FOOD— SALE  OF— POLICE  POWER.— 
The  legislature  has  power  to  forbid  the  sale  of  impure  or  adulter- 
ated food  or  milk:  State  v.  Dupaquier,  46  La.  Ann.  577;  49  Am.  St. 
Rep.  334. 

CRIMINAL  LAW— SALE  OF  ADULTERATED  FOOD— GUILTY 
KNOWLEDGE  OR  INTENT.— One  who  does  a  thing  forbidden  by 
fc:tatute  is  liable  to  the  punishment  imposed  by  it,  though,  in  doing 
the  act,  he  has  no  evil  intent,  unless  the  statute  makes  such  intent 
an  element  of  the  crime:  State  v.  Zichfeld,  23  Nev.  304;  62  Am.  St. 
Rep.  SOO;  Haggerty  v.  St.  Louis  Ice  etc,  Co..,  143  Mo.  238;  65  Am. 
St.  Rep.  647.  One  may  be  convicted  of  selling  adulterated  milk, 
although  he  did  not  know  it  to  be  adulterated:  See  extended  not& 
to  Farrell  v.  State,  30  Am.  Rep.  619,  discussing  a  want  of  guilty 
knowledge  as  a  defense  in  such  cases. 


Kinney  v,  Onsted. 

[113  Michigan,  96.] 
ELEVATORS,  GRAIN— DANGEROUS  PREMISES-USE  OF 
RAILING  NOT  CONTEMPLATED.— If  a  customer  goes  to  a  grain 
elevator  to  buy  a  load  of  corn  of  the  pi-oprietor,  and,  while  there, 
puts  a  defective  railing  around  the  opening,  on  an  elevated  plat- 
form, to  a  use  other  than  that  for  which  it  was  intended,  by  lean- 
ing against  it  for  support,  the  proprietor  is  not  answerable  for  an 
injury  to  his  customer,  occasioned  by  the  giving  way  of  the  railings 
while  being  so  used,  although  he  had  previous  knowledge  of  ita 
defective  condition. 

Case' by  George  B.  Daniels  against  Onsted  far  personal  inju- 
ries. There  was  a  judgment  for  the  plaintiff  and  the  defendant 
appealed.  Pending  the  appeal,  the  plaintiff  died,  and  the  cause 
was  revived  in  the  name  of  his  administrator,  Frank  D.  Kinney. 

Salsbury  &  O'Mealey,  for  the  appellant. 

Watts,  Bean  &  Smith,  for  the  appellee. 

»«  MONTGOMEKY,  J.  This  action  was  instituted  by 
George  B,  Daniels  in  his  lifetime,  to  recover  damages  sustained 
by  reason  of  the  alleged  defective  condition  of  the  defendant's 
premises.  The  material  facts  in  the  ^"^  case,  as  disclosed  by  the 
evidence,  are  that  the  defendant  was  the  proprietor  of  a  grain 
elevator,  which  consisted  of  a  building  twenty-two  feet  wide  and 
forty  feet  in  length.  On  the  south  side  of  this  building  there  i» 
a  bridge  twelve  feet  in  width,  with  an  approach  leading  up  to  it 
at  either  end,  of  the  same  width.  A  pair  of  rolling  doors,  seven 
and  one-half  feet  wide,  open  from  about  the  center  of  the  build- 
ing on  to  this  bridge  or  elevated  platform.  One  means  of  ap- 
proach to  the  office,  which  is  in  the  elevator  building,  is  to  follow 
the  driveway  up  to  the  platform,  and  across  it,  through  these 
doors.  Near  the  edge  of  this  platform  is  a  railing  fastened  to 
posits  spiked  to  the  sills  of  the  bridge. or  platform.  The  posts 
are  four  by  four,  with  two  by  six  pieces  spiked  lengthways  on  top. 
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The  railing  is  three  feet  high.  In  front  of  the  rolling  doors  a 
«pace  of  ten  feet  wide  is  loft,  where  there  is  no  railing,  having 
been  left  out  to  facilitate  the  loading  of  heavy  articles  into  farm- 
■erai'  wagons.  The  portion  of  the  railing  east  of  this  opening  is 
twenty  feet  long  before  the  grade  portion  of  the  bridge  is 
reached.  On  the  west  of  the  opening  there  is  a  railing  ten  feet 
long,  on  the  level  part  of  the  bridge,  and  another  railing  on  the 
"west  grade,  eight  feet  in  length.  Farmers,  in  delivering  grain  to 
the  elevator,  drove  on  to  the  bridge,  and,  by  means  of  a  spout 
attached  to  the  wagon,  ran  the  grain  into  the  hopper. 

The  testimony  tends  to  show  that,  a  few  days  prior  to  the  in- 
jury to  the  plaintiff,  there  had  been  a  runaway,  and  the  railing 
had  been  damaged,  the  top  piece  being  torn  off  from  the  posts, 
^nd  the  posts  also  weakened;  that  the  railing  had  been  straight- 
■ened  up  in  such  a  manner  that  its  appearance  did  not  indicate  its 
weakness  to  the  casual  observer.     The  plaintiff,  on  the  day  in 
<juestion,  started  to  go  to  the  elevator  to  buy  a  load  of  corn  of 
the  defendant.     He  went  on  to  the  bridge  from  the  west  ap- 
proach, well  to  the  south  side  of  the  platform,  and  was  passing 
in  a  northeasterly  direction,  to  go  through  the  rolling  doors  into 
the  elevator  building.     If  he  had  kept  on  in  that  direction,  **** 
it  would  have  brought  him  on  the  inside  of  the  elevator,  where 
his  business  with  the  proprietor  was  to  be  transacted;  but  it  ap- 
pears  that   at   this  time  his  son,  Willis  Daniels,  and  William 
Knapp,  were  on  the  bridge,  unloading  a  load  of  wheat,  and  his 
son  called  to  him,  saying  that  he  had  some  money  for  him.     At 
that,  plaintiff  turned  southeast,  came  up  to  the  south  side  of  the 
■wagon,  near  the  center,  a  distance   of  fifteen   or  sixteen   feet, 
where  his  son  was,  and  got  the  money.     After  he  got  it,  he  was 
talking  with  these  two  men  a  few  minutes  about  the  horses,  and, 
while  so  talking,  leaned  against  the  railing,  and  it  gave  way,  and 
lie  fell  to  the  ground,  and  was  injured.     Upon  this  state  of  facts, 
the  plaintiff  recovered,  and  the  defendant  brings  error,  and  con- 
tends that  there  is  no  case  shown  by  the  plaintiff's  testimony  en- 
titling him  to  recover,  and  that  the  defendant  was  under  no  ob- 
ligation to  build  a  railing,  or  keep  it  in  repair,  for  the  plaintiff 
to  lounge  or  sit  upon  or  lean  against.     The  plaintiff,  on  the 
other  hand,  contends  that  the  case  falls  within  the  rule  that 
where  a  party,  expressly  or  by  implication,  invites  others  to  come 
«pon  his  premises,  whether  for  business  or  any  other  purpose,  it 
is  his  duty  to  be  reasonably  sure  that  he  is  not  inviting  them 
into  danger,  and,  to  that  end,  he  must  exercise  ordinary  care  and 
prudence  to  render  the  premises  reasonably  safe  for  the  visit. 
This  case  is  certainly  near  the  dividing  line.     The  rule  is  well 
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settled  tlialt  the  owner  or  occupant  of  land  is  liable  to  those  com- 
ing to  it  at  liis  invitation,  express  or  implied,  on  any  business 
to  be  transacted  or  permitted  by  him,  for  an  injury  occasioned 
by  the  unsafe  condition  of  the  land  or  the  access  to  it,  which  is 
known  to  him  and  not  to  them,  and  which  he  has  negligently 
suffered  to  exist.  But  this  duty,  it  is  held,  does  not  extend  so 
far  as  to  make  such  an  occupant  responsible  for  the  unsafe  con- 
dition of  those  parts  of  his  premises  not  intended  for  the  recep- 
tion of  visitors  or  customers,  and  where  they  are  not  expected  to 
go:  See  1  Thompson  on  Negligence,  308.  Applying  these  rules 
to  this  case,  it  is  clear  that,  if  the  plaintiff  ^^  had  suffered  an 
injury  from  a  defect  in  the  floorway  of  the  platform  or  bridge, 
or,  possibly,  if,  by  misadventure,  he  had  stumbled  and  fallen 
against  this  defective  railing,  there  would  be  ground  for  holding 
that  the  defendant  was  responsible  for  the  injury.  But  the 
weakness  of  the  plaintiff's  case  is,  that  the  defendant  never  in- 
vited him  to  enter  upon  his  premises,  and  put  the  railing  to  the 
test  of  supporting  his  weight,  by  leaning  or  lounging  against  it. 

The  only  case  in  which  a  similar  question  has  arisen,  which 
have  been  called  to  our  attention,  are  those  of  Stickney  v.  Salem, 
3  Allen,  374,  and  Orcutt  v.  Kittery  Point  Bridge  Co.,  53  Me.  500. 
In  Stickney  v.  Salem,  3  Allen,  374,  the  action  was  against  the 
city  for  injuries  resulting  to  deceased  caused  by  leaning  against 
a  fence  or  railing  which  marked  the  terminus  of  a  street,  and 
was  built  upon  the  top  of  a  seawall.  The  deceased,  in  company 
with  a  friend,  had  walked  to  this  point  to  view  the  sea,  had 
turned  his  back  to  and  leaned  against  this  railing,  which  gave 
way,  because  of  defects,  and  he  received  serious  injuries.  The 
court  say:  "The  fact  that  the  railing  was  defective,  and  would 
have  proved  an  insufficient  barrier  in  case  it  became  necessary  for 
a  traveler  to  use  it  for  a  legitimate  object,  is  wholly  immaterial. 
It  is  a  sufficient  answer  to  the  plaintiff's  case  that  the  defendants 
were  not  bound  to  keep  the  railing  in  repair  for  the  purpose  for 
which  it  was  used  by  the  deceased  at  the  time  of  the  accident." 

The  case  of  Orcutt  v.  Kittery  Point  Bridge  Co.,  53  Me.  500, 
is  precisely  analogous  to  that  of  Stickney  v.  Salem,  3  Allen,  374. 

It  is  urged  by  plaintiff's  counsel  that  a  distinction  exists  be- 
tween private  premises  and  a  public  highway  in  this  regard,  and 
that  the  rule  of  care  required  of  the  highway  authorities  is  based 
upon  a  different  principle  from  that  of  private  parties  inviting 
persons  upon  their  premises.  We  think,  however,  that  this  dis- 
tinction cannot  avail  the  plaintiff  in  this  case.  The  invitation 
to  the  plaintiff  was  to  do  business  in  the  elevator.     The  approach 
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to  the  place  of  business  was  an  elevated  private  way.  It  could 
not  be  ^^***  expected  any  more  by  this  defendant  than  by  the  city 
authorities  of  Salem  in  the  case  cited  that  this  private  way  would 
be  put  to  any  other  than  the  uses  to  which  it  was  apparently 
adapted.  Undoubtedly,  in  the  case  of  a  municipality  or  an  in- 
dividual maintaining  a  way,  an  injury  resulting  from  a  defect  in 
the  way  itself,  to  one  who  stops  to  transact  business,  may  be 
recovered  for.  But  the  weakness  of  the  plaintiff's  case  arises 
from  the  fact  that  this  railing  was  put  to  a  use  for  which  it  was 
not  intended,  any  more,  in  the  present  case,  than  were  the  rail- 
ings in  the  cases  cited  from  Massachusetts  and  Maine.  Plain- 
tiff's counsel  concede  that  the  defendant  was  under  no  obligation 
to  build  or  keep  the  railing  in  repair  for  plaintiff  to  lounge  or 
sit  upon  or  lean  against,  but  they  contend  that  the  defendant's 
liability  arises  out  of  his  knowingly  permitting  a  snare  or  trap, 
by  leaving  the  railing  in  apparent  good  order,  but  in  fact  so  de- 
fective that  one  was  liable  to  receive  injury  from  it.  But,  be- 
fore it  could  become  a  snare  or  trap,  it  must  be  assumed  that  its 
apparent  good  condition  was  an  invitation  to  make  such  a  use 
of  it  as  the  plaintiff  attempted.  As  we  have  seen,  its  presence 
was  not  an  invitation  to  make  that  use  of  it. 

We  think  there  was  no  case  for  the  jury,  and  that  the  judg- 
ment should  be  reversed,  and  no  new  trial  ordered. 

The  other  justices  concurred. 


ELEVATORS.  FREIGHT  —  NEGLIGENCE  —  DANGEROUS 
PREMISES— OWNER'S  LIABILITY.— A  mere  licensee  who  is  in- 
jured through  the  negligence  of  the  owner  of  a  freight  elevator  in 
failing  to  have  It  properly  guarded,  has  no  right  of  action:  Gibson 
V.  Leonaid,  143  111.  182;  36  Am.  St.  Rep.  376;  for  a  mere  naked 
license  or  permission  to  enter  premises,  whether  implied  by  law 
or  given  by  the  owner  or  occupant,  does  not  impose  upon  the  latter 
any  obligation  to  provide  against  the  dangers  of  accident  to  such 
licensee:  Plummer  v.  Dill,  156  Mass.  426;  32  Am.  St.  Rep.  463;  note 
to  Southern  etc.  Assn.  v.  Dawson,  56  Am.  St.  Rep.  810.  Compare 
Olson  V.  Schultz,  67  Minn.  494;  64  Am.  St.  Rep.  437,  showing  when 
a  landlord  is  answei-able  for  an  injury  caused  by  a  freight  ele- 
vator's being  out  of  repair,  although  he  had  no  knowledge  of  such 
defect. 


Hoffman  v.  Bay  Circuit  Judge. 

[113  Michigan,  109.] 

PROCESS— EXE?HPTION  OP  ATTORNEYS  FROM  SER- 
VIC5E  OF.— An  attorney  at  law  is  privileged  from  the  service  of  pro- 
cess, such  as  a  summons,  while  attending  upon  the  supreme  court,  or 
while  going  thereto  from  the  county  of  his  residence,  or  returning 
therefrom  to  the  same  place. 
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PROCESS— EXEMPTION  OF  ATTORNEYS  FROM  SER- 
VICE OF.—A  STATUTE  exempting  an  attorney  at  law  from  arrest 
on  civil  process  during  a  sitting  of  court  does  not  deprive  him  of 
his  common-law  privilege  of  exemption  from  service  of  process 
while  attending  court,  or  while  going  to,  or  returning  therefrom. 

Ifandamus  to  compel  the  judge  to  dismiss  a  suit  against  the 
relator  for  want  of  proper  service. 

C.  R.  Brown,  for  the  relator. 

C.  L.  Collins,  for  the  respondent. 

i»»  MONTGOMEEY,  J.  Relator  is  an  attorney  at  law,  and 
at  the  October  term  of  this  court  appeared  and  argued  a  cause  in 
this  court,  and,  while  on  his  return  to  his  home  at  St.  Ignace, 
was  served  with  a  summons  at  the  suit  of  John  Godkin,  a  party 
to  the  case  pending  in  this  court.  He  moved  to  dismiss  the  pro- 
ceeding on  the  ground  that  he  was  privileged  from  the  service  of 
process  while  attending  upon  the  court,  and  while  going  to  and 
returning  from  the  court  to  the  county  of  his  residence.  The 
circuit  judge  denied  the  motion,  and  the  question  is  before  us  for 
review  on  mandamus. 

The  only  sitatute  of  this  state  hearing  upon  the  subject  is  sec- 
tion 7253  of  2  Howell's  Statutes,  which  reads:  "All  officers  of 
the  several  courts  of  record  shall  be  liable  to  arrest,  and  may  be 
held  to  bail,  in  the  same  manner  as  other  persons,  except  during 
the  actual  sitting  of  *^^  any  court  of  which  they  are  officers,  and, 
when  sued  with  any  other  person,  such  officers  shall  be  liable  to 
arrest,  and  may  be  held  to  bail,  as  any  other  persons,  during  the 
Bitting  of  the  court  of  which  they  are  officers;  but  no  attorney, 
solicitor  or  counselor  shall  be  exempt  from  arrest  during  the  sit- 
ting of  the  court  of  which  he  is  an  officer,  unless  he  shall  be  em- 
ployed in  some  cause  pending  and  then  to  be  heard  in  such 
court.*' 

It  is  said  by  respondent's  counsel  that  this  statute  should  be 
held  to  exclude  all  other  privilege,  and  that  this  only  relates  to 
arrest  on  civil  process,  and  does  not  apply  to  the  service  of  sum- 
mons. We  think  the  statute  should  not  be  so  construed,  but 
that  if,  at  the  common  law,  the  attorney  was  privileged  from  the 
service  of  process  while  attending  upon  court,  that  privilege  has 
not  been  removed  by  the  statute  in  question. 

In  2  Taylor  on  Evidence,  sec.  1330,  the  common-law  rule  is 
stated:  "In  order  to  encourage  witnesses  to  come  forward  volun- 
tarily, they  are  not  only  protected  from  any  action  for  defama- 
tion with  respect  to  such  statements  as  they  may  make  in  the 
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course  of  the  judicial  proceeding,  hut,  in  common  with  parties, 
barristers,  solicitors,  and,  in  short,  all  persons  who  have  that  re- 
lation to  a  suit  which  calls  for  their  attendance,  they  are  pro- 
tected from  arrest  upon  any  civil  process,  while  going  to  the 
place  of  trial,  while  attending  there  for  the  purposes  of  the  cause,' 
and  while  returning  home." 

In  the  case  of  Mitchell  v.  Huron  Circuit  Judge,  53  Mich.  541, 
it  was  held  by  this  court  that,  as  to  parties,  the  privilege  extends 
to  the  service  of  summons  as  well  as  to  suit  commenced  by  arrest. 
It  was  said  that  "public  policy,  the  due  administration  of  justice, 
and  protection  to  parties  and  witnesses  alike  demand  it."  In 
Cofrode  v.  Wayne  Circuit  Judge,  79  Mich.  332,  349,  Mr.  Justice 
Campbell,  referring  to  Jacobson  v.  Wayne  Circuit  Judge,  76 
Mich.  234,  said:  "It  has  been  settled  that  service  cannot  be  made 
within  the  original  county  on  any  one  who  is  there  as  a  witness, 
or  on  any  other  legal  errand  which  exempts  him  from  process 
while  away  from  his  residence."  **^  In  Matthews  v.  Tufts,  87 
N.  Y.  568,  the  defendant  attended  a  meeting  of  creditors  of  a 
bankrupt,  for  the  purpose  of  proving  claims  in  his  own  behalf 
and  in  behalf  of  others  whom  he  represented.  The  court,  after 
reviewing  the  authorities,  say:  "The  plaintiff  claims  that  the 
defendant  was  not  attending  as  a  witness,  but  only  as  a  creditor. 
....  Conceding  that  the  defendant  was  in  attendance  only  as 
a  party,  and  as  attorney  of  other  parties,  we  think  he  was  privi- 
leged from  service  of  process  or  summons  while  so  attending."  It 
was  furiiher  said:  "This  immunity  does  not  depend  upon  statu- 
tory provisions,  but  is  deemed  necessary  to  the  due  administration 
of  justice."  In  Central  Trust  Co.  v.  Milwaukee  Street  Ey.  Co., 
74  Fed.  Eep.  442,  a  subpoena  was  served  upon  a  nonresident  at- 
torney while  attending  upon  the  court  in  another  county.  Upon 
a  review  of  the  authorities,  the  court  held  that  this  was  a  viola- 
tion of  privilege.  In  Sherman  v.  Gundlach,  37  Minn.  118,  it 
was  said:  "The  same  reasons  for  exempting  a  nonresident  wit- 
ness from  arrest  exists  in  favor  of  exempting  him  from  the  ser- 
vice of  a  summons  in  a  civil  action."  In  Massey  v.  Colville,  45 
N.  J.  L.  119,  46  Am.  Rep.  754,  it  was  said:  "The  foundation  of 
the  rule  is  the  impolicy  of  permitting  an  act  which  will  deter 
suitors  or  witnesses  from  attending  courts."  This  consideration 
applies  witli  equal  force  to  an  attorney:  See,  also,  Gilbert  v. 
Vanderpool,  15  Johns.  242;  Van  Alstyne  v.  Dearborn,  2  Wend. 
586;  Hurst's  case,  4  Dall.  387;  Lyell  v.  Goodwin,  4  McLean,  39. 

The  writ  will  be  granted. 

The  other  justices  concurred. 
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EXEMPTION  FROM  SERVICE  OF  PROCESS.— The  privilege  of 
parties  and  witnesses  from  arrest  on  civil  process,  while  attending 
court,  extends  to  the  service  of  a  summons,  as  well  as  to  arrest: 
Cameron  v.  Roberts,  87  AVis.  291;  41  Am.  St.  Itep.  43;  and  a  statute 
prohibiting  the  arrest,  in  civil  actions,  of  parties  attending  court 
as  witnesses  or  jurors,  is  not  an  implied  repeal  of  the  common  law 
exemption:  Cooper  v.  Wyman,  122  N.  C.  784,  787;  65  Am.  St.  Rep. 
731,  732. 


Mason  v,  Wieeenqo. 

[113  Michigan,  151.] 

LANDLORD  AND  TENANT— HOLDING  OVER— RENEW- 
AL OF  LEASE.— If  a  tenant  for  a  term  of  years  holds  over,  the 
landlord  has  a  right  to  treat  his  act  as  a  renewal  of  the  lease  for 
another  year,  although  shoi-tly  before  the  expiration  of  the  lease, 
and  after  the  work  of  removal  is  begun,  with  an  intention  to  va- 
cate, the  tenant  becomes  seriously  sicli  and  dies  before  such  work 
is  finished. 

LANDLORiD  AND  TENANT— HOLDING  OVER.— THE  ACT 
OF  GOD  does  not  excuse  a  lessee  from  the  pexlormanjce  of  hia 
express  contract  to  yield  possession  at  the  expiration  of  his  lease. 

LANDLORD  AND  TENANT— HOLDING  OVERr-INTEN- 
TION  OF  LESSEE.— The  right  of  a  landlord,  in  a  lease  for  a  team 
of  years,  to  treat  a  holding  over  as  a  renewal  of  the  lease  for  a 
year,  is  not  affected  by  the  indention  of  the  tenant,  and  the  latter 
crannot,  therefore,  defend  against  a  claim  for  rent  by  showing  that 
lie  had  no  Intention  of  renewing  his  lease. 

Mason  presented  a  claim  for  rent  against  the  estate  of  Wier- 
(Hgo,  deceased,  which  was  disallowed,  and  the  claimant  ap- 
pealed to  the  circuit  court.  That  court  directed  a  verdict  for 
part  of  the  amount,  and,  from  the  judgment  rendeared  thereon, 
the  claimant  appealed. 

Arthur  Jones,  for  the  appellant. 

Bunker  &  Carpenter,  for  the  appellee, 

^«»  HOOKER,  J.  The  plaintiff,  being  owner  of  a  building, 
leased  the  same  for  a  term  of  years,  at  an  annual  rental,  to  Wier- 
engo,  who  occupied  it  as  a  store.  A  short  time  before  the  ex- 
piration of  the  lease,  Wierengo  rented  anotlier  building,  and 
informed  the  plaintiff  that  he  should  vacate  the  building  owned 
by  him  at  the  expiration  of  the  lease.  Preparation  for  removal 
began  September  19th,  and  actual  removal  begun  before  Septem- 
ber 26th.  Counsel  for  the  defendant  claim  that  the  lease  ex- 
pired October  Ist,  at  midnight.  On  September  26th,  after  the 
removal  began,  Wierengo  was  taken  sick.  The  work  of  removal 
was  continued  by  his  clerks,  but  was  not  finished  until  October 
11th.  Mr.  Wierengo  died  on  the  6th  of  October.  Under  these 
circumstances,  counsel  for  the  defence  assert  that  the  presump- 
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tion  of  a  renting  for  another  year  is  rebutted.  They  also  con- 
tend that  it  was  made  impossible  for  Wierengo  to  vacate,  by 
the  act  of  God. 

If  it  is  contended  that  the  act  of  God  excuses  one  from  the 
performance  of  his  express  contract  to  yield  possession  at  the 
expiration  of  his  lease,  we  are  unable  to  acquiesce  in  the  con- 
tention. It  is  only  in  those  contracts  which  the  act  of  God  ren- 
ders impossible  of  performance — as  where  the  subject  matter  of 
the  contract  dies,  or  is  destroyed,  or  where  personal  labor  is  con- 
tracted for,  and  the  person  dies  or  becomes  incapacitated  through 
the  act  of  God — that  a  party  is  excused  from  performance:  See 
Beach  on  Contracts,  sec.  217,  where  this  question  is  discussed, 
and  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  588-592,  where  a  large 
list  of  authorities  confirm  this  doctrine.  If,  therefore,  the  sick- 
ness of  Mr.  Wierengo  has  any  bearing  upon  the  case,  it  is  as  a 
circumstance  bearing  upon  the  question  of  the  rebuttal  of  the 
presumption. 

Counsel  urge  strenuously  that  the  presumption  of  an  inten- 
tion to  renew  the  lease  for  a  year  arising  from  holding  over  is 
not  conclusive,  but  that  it  may  be  rebutted.  As  a  matter  of 
fact,  undoubtedly  it  may;  but  it  is  not  so  clear  that  it  would  con- 
stitute a  defense  against  the  claim  of  a  landlord  who  should 
acquiesce,  and  elect  to  treat  the  *^^  holding  over  as  a  renewal 
of  the  lease  for  a  year,  rather  than  as  a  trespass.  In  the  absence 
of  qualifying  circumstances  implying  consent  to  a  holding  under 
some  new  arrangement,  the  holding  over  is  a  legal  trespass,  and 
does  not  depend  upon  the  intention  of  the  tenant.  It  is  a  wrong- 
ful holding,  whatever  the  cause,  though  perhaps  not  culpable  in 
a  moral  sense,  and  the  rights  of  the  landlord  are  definitely  fixed 
by  the  law.  This  question  was  reviewed  in  Campau  v.  Michell, 
103  Mich.  623,  and  the  opinion  of  the  court  as  there  indicated 
was  contrary  to  the  defendant's  position  in  this  case.  That  case 
was  exceptional,  in  that  the  defendant's  tenant  was  induced  to 
hold  over  by  the  mistake  or  misconduct  of  the  plaintiffs  agent, 
and  the  doctrine  of  estoppel  was  applied:  See,  also,  Bradley  v. 
Slater,  50  Neb.  682. 

We  think  that  there  is  uniformity  in  the  decisions  against  the 
contention  that  the  intention  to  vacate  as  soon  as  possible  can 
affect  the  right  of  the  landlord  to  elect  to  treat  the  holding 
over  as  a  renewal  of  the  lease  for  a  year.  It  requires  some  ex- 
press or  implied  consent  upon  his  part  to  a  holding  over  upon 
other  conditions.  This  is  wanting  here.  Counsel  urge  the  hard- 
ship of  the  application  of  the  rule  in  this  case,  but  we  cannot 
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say  that  there  is  or  is  not  hardship,  or  that  we  would  be  justified 
in  imposing  a  burden  upon  the  plaintiff  to  relieve  the  defendant 
from  a  legal  obligation.  He  appears  to  have  tried  to  rent  the 
place,  and  has  given  defendant  credit  for  what  he  has  been  able 
to  derive  from  the  building.  Had  Wierengo  lived,  he  might 
have  made  the  same  claim  if  asked  to  pay  the  rent  for  another 
year,  but  it  would  not  have  relieved  him.  The  situation,  as  it 
is,  only  differs  in  the  degree  of  inconvenience,  intensified  as  it 
is  by  the  death  of  Wierengo,  and  the  change  in  his  affairs  nat- 
urally resulting.  It  is  unfortunate  for  his  representatives  that 
the  store  was  not  vacated,  but  we  discover  no  legal  reason  for 
lifting  the  burden  of  misfortune  from  them,  and  imposing  it 
upon  an&ther,  who  is  in  no  way  responsible  for  it. 
The  judgment  is  reversed,  and  a  new  trial  ordered. 

The  other  justices  concurred. 


LANDLORD  AND  TENANT.-A  HOLDING  OVER  by  a  tenant 
entitles  the  landlord  to  treat  him  either  as  a  trespasser  or  a  tenant 
for  another  year.  The  option  to  so  regard  it  is  with  the  landlord, 
and  not  with  the.  tenant.  The  latter  holds  over  at  his  peril,  al- 
though he  notified  the  landlord  that  he  did  not  wish  to  renew  his 
lease,  and  holds  over  for  a  couple  of  days  by  reason  of  difficulty  in 
procuring  trucks  and  of  the  illness  of  a  boarder:  Haynes  v.  Aldrich, 
133  N.  Y.  287;  28  Am.  St.  Rep.  636. 

CONTRACTS.— THE  ACT  OF  GOD,  or  extreme  difficulty.  Is  no 
excuse  for  the  nonperformance  of  a  covenant  or  contract  wherein 
there  is  no  exception  of  such  act  or  difficulty:  Superintendent  v. 
Bennett,  27  N.  J.  L.  513;  72  Am.  Dec.  373;  Tompldus  v.  Dudlev, 
25  N.  Y.  272;  82  Am.  Dec.  349;  School  Dist  v.  Dauchy,  25  Conn.  530; 
68  Am.  Dec.  371. 


Oakland  County  Savings  Bank  v.  State  Bank 
OP  Carson  City. 

[113  MICHIHAN,  284.] 

BANKS  AND  BANKING-INDEBTEDNE9S-TRANSFETI 
OF  STOCK— PRIORITY  OF  BANK'S  LIEN.— The  lien  of  a  banl<, 
on  stock  certificates  Issued  by  It,  for  an  Indebtedness  due  the  bank 
by  the  owner  of  the  stock,  matured  and  unpaid,  has  priority  over 
any  lien  of  a  third  person,  acquired  by  a  bona  fide  tiausfer  of  the 
stock  to  him. 

BANKS  AND  BANKING— INDEBTEDNE59S-TRANSFER 
OF  STOCK-ESTOPPEL  TO  ASSEIW  PRIORITY  OF  BANK'S 
LIEN.— Notwithstanding  n  statute  which  provides  that  no  transfer 
of  stock  upon  the  books  of  a  bank  can  be  made  except  by  consent 
of  the  directors,  where  the  owner  of  tlie  stock  is  Indebted  to  tlie 
l>ank  on  mature<l  paper,  the  bank  is  estopped  from  asserting  a  lien 
on  stock,  for  such  an  indebtedness,  where  its  cashier  declares  to 
the  transferee,  at  the  time  of  the  transfer,  that  the  bank  has  no 
lien  on  the  stock,  and  the  transferee  takes  It,  relying  upon  sucb 
statement. 
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ESTOPPEl^-DECLARATION  OF  BANK'S  CASHIER.— A 
bank  mfiy  8i>eak  through  its  cashier  as  its  agent,  and  is  estopped 
to  deny  the  truthfulness  of  a  statement  made  by  him  that  the  bank 
has  no  lien  on  certain  stock,  if  the  transferee  of  such  stock  is  with- 
out knowledge  of  an  indebtedness  which  the  owner  of  the  stock 
owes  to  the  bank. 

Bill  by  the  Oakland  County  Savings  Bank  against  the  State 
Bank  of  Carson  City  to  compel  a  transfer  of  stock  upon  the 
books  of  the  defendant  bank.    The  complainant  appealed  from 
a  decree  dismissing  the  bill. 

Fedewa  &  Walbridge,  for  the  complainant. 

Fitzgerald  &  Barry,  George  H.  Cagwin,  and  Francis  A.  Stace, 
for  the  defendant. 

2»5  MONTGOMERY,  J.  Complainant,  on  the  23d  of  March, 
1893,  extended  a  credit  to  Samuel  S.  Walker,  a  stockholder  in  the 
defendant  corporation,  upon  his  promissory  note  of  three  thou- 
sand dollars,  and  took  as  collateral  three  certificates,  each  rep- 
resenting one  thousand  dollars;*  worth  of  stock  in  the  defendant 
bank.  Subsequently,  one  thousand  dollars  of  -the  principal  was 
paid,  and  one  of  the  certificates  of  stock  surrendered.  This  bill 
is  filed,  after  a  refusal  by  the  defendant  bank  to  recognize  the 
complainant's  ownership  in  the  stock,  and  to  transfer  the  same 
upon  the  books  of  the  bank,  to  compel  such  transfer. 

After  receiving  the  certificates,  and  on  the  next  day,  the  com- 
plainant's cashier  wrote  to  the  cashier  of  the  defendant,  saying: 
"We  have  taken  thirty  shares  of  stock  of  your  bank,  represented 
by  certificates  83,  84,  and  85,  issued  to  Samuel  S.  Walker,  as 
collateral  security  to  a  loan.  Please  advise  us  if  you  have  any 
lien  on  said  stock."  To  which  the  defendant's  cashier  replied: 
**Your  favor  of  the  24th  to  hand,  in  relation  to  bank  stock.  In 
reply,  would  say  I  do  not  hold  any  lien  on  said  stock.  Yours 
truly,  E.  C.  Cummings,  Cashier." 

At  the  time  of  the  transfer  of  the  stock  by  Walker  to  the 
complainant,  Mr.  Walker  stated  to  the  cashier  of  complainant 
that  he  was  not  indebted  to  the  defendant  bank.  It  now  appears 
that  at  the  time  this  letter  of  Cummings  was  written  to  the 
cashier,  and  at  the  time  of  the  loan.  Walker  was  indebted  to 
the  defendant  bank,  and  under  the  statute  a  lien  existed  in  favor 
of  the  defendant  bank  upon  the  stock.  At  the  time  the  loan 
was  procured,  Mr.  Walker  was  financially  responsible,  and  it  is 
reasonably  clear  that,  if  the  defendant's  cashier  had  informed 
the  complainant  of  the  true  situation,  the  complainant  would 
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have  been  able  to  secure  its  claim.    Walker  has  since  become  in- 
solvent. 

Two  contentions  are  made  on  behalf  of  complainant:  ^®*  1. 
That  complainant,  in  the  first  instance,  as  transferee  of  the  stock, 
is  entitled  to  priority  over  the  defendant  banlc,  as  a  bona  fide 
purchaser  of  such  stock:  2.  That,  if  this  be  not  true,  still  the 
defendant  has,  by  the  letter  of  its  cashier,  estopped  itself  from 
asserting  a  lien  upon  the  stock  entitled  to  priority  over  complain- 
ant. 

The  first  question  is  ruled  against  the  complainant's  conten- 
tion by  Michigan  Trust  Co.  v.  State  Bank,  111  Mich.  306,  and 
Citizens'  State  Bank  v.  Kalamazoo  Co.  Bank,  111  Mich.  313.  We 
think,  however,  that  the  defendant  should  be  held  estopped  from 
asserting  the  priority  of  its  lien  upon  this  stock.  The  defend- 
ant's contention  is  that  under  section  3208a8  of  3  Howell's 
Statutes,  a  transfer  of  the  stock  upon  the  books  of  the  bank  can 
be  made  only  by  the  consent  of  the  directors,  in  a  case  w^ere  the 
o^vIlG^  of  the  stock  is  indebted  to  the  bank  on  matured  paper 
at  the  time  of  the  attempted  transfer,  and  that  the  assignee 
takes  the  stock  subject  to  this  right.  From  this  it  is  contended 
that,  as  the  transifer  of  the  stock  subject  to  such  a  lien  can  only 
be  made  with  the  consent  of  the  board  of  directors,  it  necessar- 
ily follows  that  the  bank  can  only  estop  itself  through  the  ac- 
tion of  the  board  of  directors.  We  think  this  contention  can- 
not be  maintained.  Undoubtedly,  as  to  one  having  knowledge 
of  the  fact  of  an  indebtedness  owing  by  the  owner  of  the  stock 
to  the  bank,  the  cashier  would  be  without  authority  to  waive 
the  bank's  lien.  But  that  is  not  this  case.  It  is  the  common 
practice  for  cashiers  to  have  control  of  the  books  of  the  bank, 
and  to  conduct  its  correspondence.  It  cannot  be  doubted  that 
the  purchaser  of  stock  not  encumbered  by  a  lien  in  favor  of  the 
bank  might  have  it  transferred  upon  the  bank's  books  with- 
out the  consent  of  the  board  of  directors;  and  the  estoppel  in 
this  case  arises  out  of  the  failure  of  the  proper  officer,  who  is 
custodian  of  the  books  of  the  bank  and  of  its  bill  receivable,  to 
truthfully  answer  a  question  relating  to  facts  peculiarly  within 
his  knowledge. 

The  case  of  Cochecho  Nat.  Bank  v.  Haskell,  51  N.  H.  *8t  ^g^ 
1?  Am.  Rep.  68,  is  in.<»tnictive  upon  this  question.  Two  ques- 
tions were  prcppnted  in  that  case:  One  was  whether  the  cashier 
of  the  bank  had  power  to  discharge  a  debtor  of  the  bank  with- 
out payment,  or  to  bind  the  bank  by  an  agreement  that  a  surety 
should  not  be  called  upon  to  pay  a  note  he  had  signed,  or  that 
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he  should  have  no  further  trouble  from  it;  and  second,  whether 
the  bank  could  be  estopped  by  his  declaration  that  the  note  was 
paid.  It  was  held,  as  to  the  first  question,  that  it  could  not  be 
inferred  that  the  power  to  discharge  an  obligation  due  to  the 
bank  without  payment,  or  to  make  such  an  agreement  with  a 
surety  as  that  suggested,  was  within  the  scope  of  the  cashier's 
authority;  but  the  court  say:  "It  would  be  otherwise,  we  think, 
as  to  his  declaration  that  the  note  was  paid.  It  is  his  duty  to 
receive  payment,  and  to  keep  the  account  of  it,  and  he  is  the 
proper  person  to  apply  to,  to  ascertain  whether  a  note  has  been 
paid  or  not.  It  would,  indeed,  be  peculiarly  within  the  scope 
of  the  business  confided  to  him,  to  give  such  information." 

So  here  the  complainant  addressed  the  custodian  of  the  books 
and  of  the  bills  receivable  of  the  bank  for  information,  and, 
when  the  cashier  spoke  in  response  to  this  request  for  informa- 
tion, the  bank  spoke,  and  should  be  held  estopped  from  now  as- 
serting the  facts  to  be  otherwise  than  as  stated  to  complainant 
in  response  to  its  inquiry:  See,  also,  Merchants'  Bank  v.  State 
Bank,  10  Wall.  604.  To  assert  that  the  law  says  that  the  cashier 
may  not  permit  the  transfer  of  stock  of  the  bank  while  the  lien 
exists  upon  it,  that  it  follows  from  this  that  he  cannot  deprive 
the  bank  of  a  lien,  and  that,  therefore,  every  one  is  bound  to 
know  that,  if  the  bank  is  to  be  estopped  by  anyone,  it  is  the  di- 
rectors, is  to  describe  in  sections  the  circumference  of  the  same 
circle.  The  question  is  not  what  steps  should  be  taken  by  the 
purchaser  of  stock  with  knowledge  that  it  is  subject  to  a  lien 
in  favor  of  the  bank,  but  the  question  is,  What  are  proper  steps 
to  be  taken  to  ascertain  whether  such  a  lien  exists?  If  one  may 
not  do  this  by  correspondence  with  the  bank,  or  with  the  of- 
ficer of  the  bank  universally  ^*®  recognized  as  representing  the 
"bank  in  its  correspondence,  there  would  seem  to  be  an  end  to 
legitimate  transactions  in  stock  of  "corporations.  The  fault  in 
this  assertion  lies  in  a  failure  to  recognize  that,  preliminary  to 
the  question  of  whether  there  shall  be  a  transfer,  preliminary 
to  the  purchase  of  the  stock,  common  prudence  suggests  that 
the  purchaser  may  inquire  in  the  usual  channels  for  the  purpose 
of  ascertaining  whether  the  stock  is  subject  to  a  lien.  If  such 
an  inquiry  be  directed  to  the  party  who  conducts  the  corres- 
pondence of  the  bank,  it  is  bare  assertion  to  say  that,  because  he 
has  not  the  power  under  the  law  to  compel  the  board  to  con- 
sent to  the  transfer  of  the  stock,  he  cannot,  through  a  simple 
lie,  estop  the  bank.  The  point  is,  that  in  the  correspondence 
upon  the  subject,  the  bank  speaks  through  the  cashier.    It  is  the 
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bank  tliat  speaks,  itself,  by  an  assertion  whicli  it  makes  by  a  per- 
fectly proper  and  competent  agency  in  that  behalf. 

The  decree  should  be  reversed,  and  a  decree  entered  in  this 
court  for  complainant. 

Long,  C.  J.,  and  Moore,  J.,  concurred  with  Montgomery,  J. 

HOOKER,  J.,  dissented.— In  the  principal  case,  It  was  considered 
to  be  the  duty  of  the  defendant's  cashier,  during  the  correspondence 
between  the  cashiers  of  the  two  banljs,  to  have  Informed  the  com- 
plainant of  Walker's  indebtedness,  which  he  did  not  do,  and,  for 
this  reason,  the  defendant  was  held  to  be  estopped  from  assert- 
ing, against  the  complainant,  the  priority  of  its  lien  upon  the  stoclt 
in  question,  but  the  learned  justice  dissented  from  the  proposition 
that  the  defendant  should  be  so  estopped  by  the  statement  of  its 
cashier,  when  applied  to  by  the  complainant  for  Infox-mation,  that 
the  banlc  had  no  lien.  "Section  3208a8,  of  Howell's  Annotated 
Statutes,  justifies  a  banli,"  he  said,  "in  refusing  to  transfer  stoclc 
during  the  time  that  the  owner  Is  indebted  to  the  banlc  upon  ma- 
tured paper,  and  assignees  of  the  stock  take  it  subject  to  this  right. 
Furthermore,  the  act  expressly  prohibits  the  transfer  of  such  stock 
upon  the  books  at  such  a  time  without  the  consent  of  the  board  of 
directors.  It  is  said  that  the  cashier  is  the  officer  of  wliom  a  person 
proposing  to  buy  stock  would  naturally  inquire  to  ascertain  whether 
or  not  the  bank  had  a  lien  upon  it,  and  that  the  purchaser  would 
have  a  right  to  rely  upon  his  statements,  and  that  the  bank  could  not 
afterward  question  them  by  reason  of  an  estoppel.  The  statute 
apparently  attempts  to  secure  the  bank  and  its  depositors  against 
loss  through  its  shareholders  by  providing  a  lien  upon  the  stock  for 
sums  due  to  the  bank  from  its  stockholders.  It  makes  a  trans- 
fer by  a  registered  stockholder,  at  a  time  when  he  owes  an  overdue 
claim,  invalid  as  against  the  bank,  and  prohibits  a  change  in  the 
registered  ownership,  except  by  the  consent  of  tlie  board  of  directors. 
If  anyone  can  estop  the  bank,  it  is  the  board,  not  the  cashier,  whom 
the  law  deprives  of  all  power  to  transfer  the  stock  without  consent 
of  the  directors,  where  the  effect  of  the  transfer  Is  to  cut  off  a  lien." 


BANKS— LIEN  ON  SHARES— PRIORITY.— A  statute  giving  a 
corporation  a  lien  on  stock  for  a  debt  due  the  company  is  valid; 
and.  if  a  Hen  on  stock  Is  given  by  statute  for  Indebtedness  to  the 
corporation,  owing  l)y  a  stockholder,  a  transfer  of  the  stock  to  a 
person  ignorant  of  the  Hon  does  not  discharge  it,  nor  authorize  the 
purchaser  to  demand  and  receive  a  transfer  of  it  so  dischargetl: 
Note  to  Victor  G.  Bloede  Co.  v.  Bloede.  57  Am.  St.  Rep.  394,  show- 
ing to  what  extent  transfers  of  stock,  in  banking,  as  well  as  other 
corporations,  may  be  restrlcte<l.  An  assignee  of  stock  in  a  bank, 
the  transfer  to  whom  has  not  been  entered  upon  its  t)ooks,  has  a 
mere  ecjulty  which  must  yield  to  any  superior  eqnity  or  Hen  of  the 
b.Tnk:  Jennings  v.  Bank  of  California.  79  Cal.  323;  12  Am.  St.  Rep. 
145. 

BANKS— CASIIIIOR—ESTOPPEL.-The  cashier  of  a  bank  is  Its 
agent,  and  his  declarations  and  admissions,  within  the  scope  of  his 
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ordinary  duties,  bind  the  bank:  Simmons  Hardware  Co.  v.  Bank  of 
Greenwood,  41  S.  C.  177;  44  Am.  St.  Kep.  700,  and  note;  note  to 
Davenport  t.  Stone,  53  Am.  St  Rep.  472. 


Mitchell  v,  NEOAUNsa 

[113  MlCHIGAK,  859.] 

MUNICIPAL  CORPORATIONS— POWER  TO  CONTRACT 
FOR  ELECTRIC  LIGHTS.— A  city  may  make  a  valid  contract  for 
the  establishment  of  an  electric  light  plant  without  having  money 
in  its  treasury  at  the  time  which  can  be  applied  upon  such  con- 
tract, where  there  is  no  law  or  charter  provision  which  prohibits  it. 

MUNICIPAL  CORPORATIONS  —  RIGHT  TO  SUBMIT 
QUESTION  OF  ELECTRIC  LIGHTS  AT  SPECIAL  EL^EKyriON.— 
The  electors  of  a  city  may,  if  empowered  by  its  charter,  authorize 
the  installing  of  an  electric  light  plant  at  a  special  election. 

MUNICIPAL  CORPORATIONS  —  ELECTRIC  LIGHT 
PLANTS— OWNERSHIP— PUBLIC  SERVICE.— The  furnishing  of 
electric  lights  is  a  public  service.  Hence,  the  legislature  may,  under 
proper  restrictions,  authorize  a  city  to  own  electric  lighting  plants, 
not  only  to  light  the  streets  and  alleys  of  the  city,  but  also  to  furnish 
lights  to  private  parties. 

MUNICIPAL  CORPORATIONS— POWER  TO  TAX  VA- 
CANT LANDS  TO  PAY  FOR  ELECTRIC  LIGHTS.— A  city,  au- 
thorized to  tax  lands  for  public  purposes,  has  power  to  tax  vacant 
lands  within  its  corporate  limits,  where  the  legislature  has  made 
no  discrimination  In  their  favor,  for  the  purpose  of  installing  an 
electric  light  plant  within  the  city,  to  furnish  not  only  lights  needed 
by  the  city  as  a  municipality,  but  lights  for  private  individuals,  al- 
though such  lands,  by  reason  of  their  remoteness,  will  not  be  bene- 
fited by  electric  lights. 

Suit  brought  by  Mitchell  and  others  against  the  city  of 
Negaunee,  the  Arbuckle-Ryan  Company,  and  the  Ft  Wayne 
Electric  Corporation,  to  restrain  the  carrying  out  of  certain  con- 
tracts for  the  establishment  of  an  electric  light  plant.  The  bill 
was  dismissed,  and  the  complainants  appealed. 

Hayden  &  Young,  for  the  complainants. 

F.  A.  Bell  and  Clark  &  Pearl,  for  the  city. 

F.  D.  Mead,  for  the  other  defendants. 

3CW)  MOOEE,  J.  The  city  of  Negaunee  has  a  population  of 
about  six  thousand  people.  In  1896  it  made  a  contract  with 
the  Arbuckle-Eyan  Co.  for  a  steam  plant  complete  for  three 
thousand  four  hundred  and  seventy-four  dollars.  At  the  same 
time  it  made  a  contract  with  the  Ft.  Wayne  Electric  Corporation 
for  an  electric  plant  complete  at  a  cost  of  six  thousand  five  hun- 
dred dollars.  This  proceeding  is  brought  by  the  complainants, 
vho  are  large  taxpayers,  to  restrain  the  carrying  out  of  these 
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contracts.  The  circuit  judge,  after  hearing  the  proofs  in  open 
court,  dismissed  the  bill.  Complainants  appeal,  assigning  as 
grounds  of  their  appeal:  1.  The  contracts  were  vitiated  by  the 
fraudulent  conduct  of  the  council,  engineer,  and  the  two  con- 
tractors; 2,  There  was  no  money  on  hand  in  the  treasury  which 
could  lawfully  be  applied  to  the  purpose  of  installing  an  electric 
plant;  3.  The  electors  could  not  autliorize  the  installing  of  an 
electric  plant  at  a  special  election;  4.  The  city  of  Negaunee  has 
no  power,  and  the  legislature  cannot  confer  upon  it  power,  to 
tax  lands  which  can  receive  no  benefit,  for  the  installation  of  an 
electric  light  plant  to  do  municipal  lighting,  and  to  engage  in 
the  supplying  of  lights  to  private  parties. 

Taking  these  propositions  up  in  the  order  in  which  they  are 
presented,  a  careful  examination  of  the  record  does  not,  in  our 
judgment,  establish  any  such  fraud  in  relation  to  these  con- 
tracts, or  in  the  proceedings  leading  up  to  them,  as  would  war- 
rant a  court  in  restraining  the  execution  of  them  for  that  reason. 

As  to  the  proposition  that  there  is  no  money  on  hand  that  can 
he  applied  to  these  contracts,  there  is  no  suggestion  that  there 
is  any  requirement  in  the  charter,  nor  has  any  provision  of  law 
been  called  to  our  attention  requiring,  that  the  money  shall  be 
in  the  treasury  before  a  contract  of  this  kind  can  be  entered 
upon.  It  is  not  necessary  to  discuss  the  claim  that  a  sufficient 
amount  of  money  arising  from  the  liquor  tax  is  now  on  hand,  or 
vill  be  in  the  treasury  in  time  to  meet  the  terms  of  the  contracts. 

This  brings  us  to  the  next  question.  Can  the  electors  ^**  au- 
thorize the  installation  of  this  plant  at  a  special  election?  A 
special  election  was  called,  at  which  a  large  majority  of  the 
electors  voted  in  favor  of  establishing  the  plant.  If  the  ques- 
tion was  one  that  could  be  submitted  at  a  special  election,  it  was 
properly  submitt^ed,  carried,  and  canvassed.  The  circuit  judge 
found  that  act  No.  186,  Public  Acts  of  1891,  as  amended,  and 
the  provisions  of  the  charter,  authorize  the  electors  to  provide 
for  the  installation  of  such  a  plant  at  a  special  election,  when 
ordered  in  the  manner  in  which  the  special  election  was  heild. 
We  think  he  was  right  in  his  conclusion:  George  v.  Wyandotte 
Electric  Light  Co.,  105  Mich.  1. 

We  now  come  to  the  important  question  in  the  case.  TTe- 
paunce  has  been  incorporated  as  a  city  a  good  many  years. 
Lands  of  the  complainants,  which  were  unplatted,  vacant,  wild 
lands  were  inside  the  corporation  prior  to  1891.  In  that  year 
the  area  of  the  city  was  greatly  extended  by  the  provisions  of  an 
amended  charter.     At  this  time  a  still  larger  quantity  of  com- 
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plainants'  lands  was  included  in  the  corporate  limits.  So  far 
as  the  record  discloses,  no  complaint  has  been  made  of  this  ac- 
tion until  the  filing  of  this  bill.  It  is  now  claimed  that  the 
lands  owned  by  the  complainants  which  are  not  city  lots,  some 
of  which  are  not  improved,  most  of  which  are  so  remote  as  not 
to  be  benefited  by  electric  lights,  cannot  be  taxed  to  install  a 
plant  which  is  to  be  used  not  only  to  light  the  streets  and  alleys 
of  the  city,  but  also  to  furnish  lights  to  private  parties.  It  is 
urged  that  the  right  of  taxation  was  never  meant  to  be  used  to 
the  detriment  of  the  citizen,  but  for  his  benefit;  that  taxes  can 
be  imposed  only  for  a  public,  and  not  a  private,  purpose.  It 
is  the  contention  that  the  taxing  district  in  which  the  tax  may 
be  levied  should  be  limited  to  the  locality  which  is  to  be  bene- 
fited by  the  expenditure  of  the  tax,  and  that,  as  these  lands  will 
not  be  benefited  by  the  installation  of  this  plant,  it  is  not  right 
to  tax  the  owners  of  them.  Complainants  say  that  neither  the 
legislature  nor  the  municipality  can  tax  vacant  lands  for  such 
purposes:  Citing  a  number  of  authorities,  ^®*  and,  among  oth- 
ers, Morford  v.  Unger,  8  Iowa,  82;  Langworthy  v.  Dubuque,  13 
Iowa,  86;  O'Hare  v.  Dubuque,  22  Iowa,  144;  Deeds  v.  Sanborn, 
26  Iowa,  419;  Deiman  v.  Ft.  Madison,  30  Iowa,  542;  Covington 
V.  Southgate,  15  B.  Mon.  491;  Arbegust  v.  Louisville,  2  Bush, 
271. 

The  Iowa  cases  fully  sustain  the  contention  of  counsel,  but 
as  long  ago  as  Merrill  v.  Humphrey,  24  Mich.  170,  Justice 
Cooley,  after  quoting  most  of  these  cases,  expressed  a  doubt  as 
to  whether  they  had  not  gone  too  far,  and  we  now  think  they 
are  clearly  against  the  weight  of  authority.  Cooley  on  Taxation, 
second  edition,  page  157,  reads  as  follows:  "City  boundaries  hav- 
ing been  extended  so  as  to  embrace  the  lands  of  parties  who 
insisted  that  their  premises  were  agricultural  lands  merely,  and 
would  receive  no  benefit  from  the  city  government,  such  parties 
sought  the  protection  of  the  courts,  and  prayed  for  injunction  to 
restrain  the  imposition  upon  them  of  any  tax  in  excess  of  what 
they  would  have  been  chargeable  with  had  the  boundaries  not 
been  extended  to  embrace  them.  It  is  to  be  observed  of  such 
cases  that  the  legislature,  which  alone  had  authority  to  deter- 
mine and  fix  the  proper  bounds  of  the  municipal  divisions  of 
the  state,  and  also  to  establish  the  taxing  districts,  had  pro- 
ceeded to  do  so,  and,  in  fixing  the  city  boundaries  without  any 
provision  for  a  discrimination  in  the  taxation  of  property  within 
them,  had,  in  effect,  determined  that  no  such  discrimination 
should  or  ought  to  be  made.     The  whole  subject  was  one  com- 
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mitted  by  the  constitution  exclusively  to  the  judgment  and  dis- 
cretion of  the  legislature,  whose  members,  as  in  other  cases  of 
legislation,  would  make  inquiry  into  the  facts  in  their  own  way, 
and  act  upon  their  own  reasons.  No  question  could  be  made  of 
the  complete  legislative  jurisdiction  over  the  case,  and,  if  the 
action  was  unfair,  and  led  to  unequal  and  unjust  consequences, 
it  seems  difficult  to  suggest  any  ground  upon  which  it  could  be 
successfully  assailed  in  the  courts  that  would  not  warrant  a  ju- 
dicial review  of  legislative  action  in  every  case  in  which  parties 
complain  of  injustice  and  inequality.  Nevertheless,  in  some 
cases  the  courts  have  considered  themselves  warranted  in  in- 
quiring into  the  facts^  in  order  to  determine  *^  whether,  in 
their  judgment,  the  extension  of  municipal  boundaries  was  fairly 
warranted;  and,  having  reached  the  conclusion  that  it  was  not, 
and  that  the  extension  was  made  for  the  purpose  of  subjecting 
to  taxation  adjacent  property  iihat  would  not  receive  the  bene- 
fits of  municipal  government,  and  was  not  in  fact  urban  prop- 
erty, they  have  undertaken  to  protect  the  owners  of  property 
thus  unfairly  brought  in  against  the  unequal  taxation  ix)  which 
the  legislation  would  expose  them.  In  doing  this  they  have  not 
assumed  to  nullify  the  legislative  action  in  extending  the  mu- 
nicipal limits,  but  they  have  undertaken  to  modify  and  relieve 
against  its  consequences,  and  to  do  this  upon  the  express  ground 
that  the  motive  which  has  influenced  the  legislation  was  not 
legitimate.  As  the  point  is  stated  in  one  case,  it  is  the  palpable 
perversion  of  the  power  to  tax  which  justifies  the  judicial  inter- 
ference. Some  of  these  decisions  are  made  by  very  able  judges, 
whose  opinions  are  always  entitled  to  the  highest  respect;  but  it 
seems  difficult  to  harmonize  them  with  the  conceded  principles 
governing  the  law  of  taxation,  for:  1.  They  do  not  question 
legislation  as  being  in  excess  of  legislative  authority,  as  might 
be  done  where  taxes  are  voted  for  a  purpose  not  public,  but  they 
leave  the  legislation  to  stand,  and  only  interfere  to  qualify  its 
effect,  on  the  ground  that  it  has  been  adopted  on  improper 
grounds,  and  will  operate  unequally.  2.  This  is  done  on  an 
inquiry  into  the  facts,  and  a  substitution  of  the  judicial  conclu- 
sion for  the  legislative  on  a  subject  not  at  all  judicial;  a  subject, 
too — the  proper  limits  of  city  extension — upon  which  persona 
are  certain  to  differ  widely,  and  where  an  inquiry  into  the  facts 
after  the  judicial  method  of  an  examination  of  witnesses  is 
nsually  much  less  satisfactory  than  that  personal  knowledge  and 
investigation  which  legislators  are  supposed  to  possess  or  to 
make.     This  is  certainly  laying  down  a  rule  which  cannot  be 
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applied  generally,  it  being  admitted  that  the  judiciary  has  no 
general  authority  to  correct  the  injustice  of  legislative  action  in 
matters  of  taxation;  and  the  weight  of  authority  clearly  is  that, 
as  regards  these  cases,  the  determination  of  the  legislature  is 
conclusive."  This  is  undoubtedly  according  to  the  great  weight 
of  authority. 

The  inquiry  naturally  arises.  Can  the  legislature  authorize 
municipalities  to  own  electric  lighting  plants  which  ^**  shall 
furnish  not  only  the  lights  needed  by  the  municipality,  but 
lights  to  its  citizens?  Act  No.  186,  Public  Acts  of  1891,  au- 
thorizes, in  terms,  certain  municipalities  to  construct  electric 
lighting  plants.  Act  No.  139,  Public  Acts  of  1893,  provides 
"that  it  shall  be  lawful  for  any  city  or  incorporated  village  in 
this  state,  not  having  more  than  eight  thousand  inhabitants, 
which  own  and  operate  works  for  the  purpose  of  supplying  such 
city  or  village  with  electric  light,  ^nd  lighting  their  streets  and 
other  public  places  with  electric  light,  to  furnish  and  supply 
electric  light  to  the  inhabitants  of  such  cities  or  villages,  upon 
such  terms  and  conditions  as  the  common  council  may  deem  ex- 
pedient." Act  No.  41,  Public  Acts  of  1895,  authorizes  cities 
and  villages  not  having  more  than  ten  thousand  inhabitants  to 
furnish  lights  to  the  citizens.  These  provisions  will  stand  if 
furnishing  electric  lights  is  a  public  service.  This  question 
arose  recently  in  Massachusetts.  The  house  of  representatives 
of  that  commonwealth  asked  the  opinion  of  the  supreme  court 
upon  this  question:  Is  the  furnishing  of  electric  lights  a  public 
service?  The  court  replied  in  part  as  follows:  "We  have  no 
doubt  that,  if  the  furnishing  of  gas  and  electricity  for  illumi- 
nating purposes  is  a  public  service,  the  performance  of  this  ser- 
vice can  be  delegated  by  the  legislature  to  cities  and  towns  for 
the  benefit  of  themselves  and  their  inhabitants,  and  that  such 
cities  and  towns  can  be  authorized  to  impose  taxes  for  this  pur- 
pose upon  their  inhabitants,  and  to  establish  reasonable  rates 
which  the  inhabitants  who  use  the  gas  or  electricity  can  be 

compelled  to  pay The  maintenance  of  public  streets  and 

buildings  is  a  public  service,  and  it  may  be  reasonably  necessary 
to  light  them,  in  order  that  the  greatest  public  benefit  may  be 
obtained  from  using  them.  To  say  nothing  of  the  usefulness 
of  lighting  streets  as  a  means  of  promoting  order  and  of  afford- 
ing protection  to  persons  and  property,  the  common  convenience 
of  the  inhabitants  may  require  that  they  be  lighted.  Cities  and 
thickly-siettled  towns  have  for  a  long  time  been  accustomed  to 
light  their  public  buildings  and  some  of  their  streets  at  the  pub- 


June,  1897.]  Mitchell  v.  Negaunee.  4-7Z 

lie  expense.  If  the  streets  and  public  buildings  are  to  be  light- 
ed, the  means  is  a  matter  of  expediency.  ^^^  If  the  legislature 
can  authorize  cities  and  towns  to  light  their  streets  and  public 
buildings,  it  can  authorize  them  to  do  this  by  any  appropriate 
means  which  it  may  think  expedient.  As  a  question  of  consti- 
tutional power,  we  cannot  distinguish  the  right  to  authorize 
cities  and  towns  to  buy  gas  or  electricity  for  their  use  from  the 
right  to  authorize  them  to  manufacture  it  for  their  use 

"The  maintenance  of  sewers  and  drains  is  a  public  service. 
One  object  is  the  preservation  of  the  public  health;  but,  apart 
from  this,  they  are  of  great  convenience  to  the  inhabitants 
whose  estates  can  be  drained  by  them.  It  is  impracticable  for 
every  owner  of  land  in  cities  and  towns  to  consitruct  and  main- 
,tain  sewers  and  drains  exclusively  on  his  own  account.  They 
'cannot  ordinarily  be  constructed  over  any  considerable  territory 
without  using  the  public  ways  or  exercising  the  right  of  eminent 
domain.  They  are,  therefore,  regarded  as  of  common  con- 
venience, and  are  constructed  at  the  public  expense. 

"The  furnishing  of  water  for  cities  and  towns  for  domestic 
use  afTords,  perhaps,  the  nearest  analogy  to  the  subject  we  are 
considering.  It  was  long  ago  declared  that  *the  supply  of  a  large 
number  of  inhabitants  with  pure  water  is  a  public  purpose': 
Lumbard  v.  Steams,  4  Cush.  60.  The  statutes  are  well  known 
which  authorize  cities  and  towns  to  maintain  waterworks  for 
supplying  their  inhabitants  with  water,  and  the  constitutionality 
of  these  statutes  has  not  been  doubted.  Water  cannot  be  sup- 
plied to  a  large  city  or  town  from  ponds  or  streams  without  the 
exercise  of  the  right  of  eminent  domain  and  the  use  of  the  pub- 
lic ways.  Every  inhabitant  needs  water,  and  often  the  only  prac- 
ticable method  of  obtaining  it  is  by  the  agency  of  corporations 
or  of  the  municipality.  The  land  for  the  public  waysi  having 
been  taken  for  a  public  use,  it  may  be  subjected  to  o-ther  public 
uses,  but  it  cannot  be  subjected  to  strictly  private  uses  without 
the  consent  of  the  oAvners  of  the  fee  when  the  fee  remains  in  the 
abutters.  There  is,  therefore,  often  a  necessity  of  having  water, 
common  to  the  inhabitants  of  a  community,  which  cannot  well 
be  met  except  by  the  exercise  of  public  rights,  and  therefore 
the  furnishing  of  water  has  been  considefed  a  public  service. 
In  the  case  of  water,  as  in  that  of  sewers  and  drains,  a  portion 
of  the  service  is  exclusively  public,  and  the  benefit  to  individuals 
cannot  be  separately  estimated  from  that  of  the  community;  but 
a  pa.rt  of  the  service  is  rendered  to  individuals,  and  the  benefit 
of  this  can  ****  be  separately  estimated.     The  inhabitants  are. 
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therefore,  required  to  pay  for  the  water  furnished  for  their  pri- 
vate use,  and  special  aesessments  for  the  use  of  sewers  and 
drains  are  laid  upon  estates  specially  benefited;  and  for  the  same 
reasons,  while  in  laying  out  highways  the  expense  is  public,  bet- 
terment assessments  may  be  laid  upon  the  owners  of  lands  spe- 
cially benefited. 

"Artificial  light  is  not,  perhaps,  so  absolutely  necessary  as 
water,  but  it  is  necessary  for  the  comfortable  Uving  of  every 
person.  Although  artificial  light  can  be  supplied  in  other  ways 
than  by  the  use  of  gas  or  electricity,  yet  the  use  of  one  or  both 
for  lighting  cities  and  thickly-settled  towns  is  conimon,  and  has 
been  found  to  be  of  great  convenience,  and  it  is  practically  im- 
possible for  every  individual  to  manufacture  gas  or  electricity 
for  himself.  If  gas  or  electricity  is  to  be  generally  used  in  a 
city  or  town,  it  must  be  furnished  by  private  companies  or  by 
the  municipality,  and  it  cannot  be  disifaibuted  without  the  use 
of  the  public  streets  or  the  exercise  of  the  right  of  eminent 
domain.  It  is  not  necessarily  an  objection  to  a  public  work 
maintained  by  a  city  or  town  that  it  incidentally  benefits  some 
individuals  more  than  others,  or  that  from  the  place  of  residence, 
or  for  other  reasons,  every  inhabitant  of  the  city  or  town  cannot 
use  it,  if  every  inhabitant  who  is  so  situated  that  he  can  use  it 
has  the  same  right  to  use  it  as  the  other  inhabitants.  It  must 
often  be  a  quesition  of  kind  and  degree  whether  the  promotion 
of  the  interests  of  many  individuals  in  the  same  community  con- 
stitutes a  public  service  or  not.  But,  in  general,  it  may  be  said 
that  matters  which  concern  the  welfare  and  convenience  of  all 
the  inhabitants  of  a  city  or  town,  and  cannot  be  successfully  dealt 
with  without  the  aid  of  powers  derived  from  the  legislature, 
may  be  subjected  to  municipal  control  when  the  benefits  received 
are  such  that  each  inhabitant  needs  them,  and  may  participate 
in  them,  and  it  is  for  the  interest  of  each  inhabitant  that  oth- 
ers, as  well  as  himself,  should  possess  and  enjoy  them.  If  the 
legislature  is  of  opinion  that  the  common  convenience  and  wel- 
fare of  the  inhabitants  of  cities  or  towns  will  be  promoted  by 
conferring  upon  the  municipalities  the  power  of  manufacturing 
and  distributing  gas  or  electricity  for  the  purpose  of  furnishing 
light  to  their  inhabitants,  we  think  that  the  legislature  can  con- 
fer the  power":  Opinion  of  Justices,  150  Mass.  592:  See  2 
Dillon  on  Municipal  Corporations,  sec.  692,  note;  Rushville  Gas 
Co.  3or  V.  Rushville,  121  Ind.  206;  16  Am.  St.  Eep.  388;  Craw- 
fordsville  v.  Braden,  130  Ind.  149;  30  Am.  St.  Rep.  214.  In 
this  case  the  recent  authorities  are  referred  to,  and  reviewed: 
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State  V.  Toledo,  48  Ohio  St.  112;  Cooley  on  Taxation,  2d  ed., 
134. 

It  is  conceded  by  counsel  for  complainants  that  municipalities 
may  furnish  water  to  their  citizens.  They  seek  to  distinguish 
the  right  to  furnish  water  from  the  right  to  furnish  light  by 
saying  that  water  is  a  necessity  for  all,  but  that  electric  light  is 
a  luxury.  It  will  hardly  be  contended  that  the  necessities  of 
modem  life  do  not  require  light  as  well  as  water,  and  we  think 
the  reasoning  of  the  cases  cited  shows  conclusively  that  it  is 
within  the  legislative  province  to  confer  upon  municipaliticB  the 
right  to  furnish  both  under  proper  restrictiona. 

The  decree  is  affirmed,  with  costs. 

The  other  justices  concurred. 


MUNICIPAL  CORPORATIONS— ELECTRIC  LIGHTS.—Supply- 
Ing  the  Inhabitants  of  cities  with  electric  light  is  such  a  municipal 
purpose  as  authorizes  its  delegation  by  the  legislature  to  naunicipal 
corporations:  Jaclisonville  etc.  Co.  v.  Jaclisonville,  36  Fla.  229;  51 
Am.  St.  Rep.  24.  A  city  may  establish  and  maintain  worlis  for 
lighting  Its  streets  by  electricity,  and  may,  at  the  same  time,  fur- 
nish such  light  to  the  inhabitants,  to  light  their  residences  and 
places  of  business:  Crawfordsville  v.  Braden,  130  Ind.  149;  30  Am. 
St.  Rep.  214;  Jacksonville  etc.  Co.  v.  Jacksonville,  36  Fla.  229;  51 
Am.  St.  Rep.  24.  Courts  will  enforce  a  contract  entered  into  by  a 
city  to  purchase  materials  and  to  employ  labor  for  lighting  streets 
by  electricity,  where  the  charter  of  the  city  empowers  it  to  own  and 
operate  electric  light  plants:  Rockebrandt  v.  Madison,  9  Ind.  App. 
227;  53  Am.  St.  Rep.  348. 

MUNICIPAL  CORPORATIONS— TAXES.— FARMING  LANDS 
within  a.  city  are  subject  to  municipal  taxation,  although  they  are 
not  benefited  by  the  objects  for  which  such  taxes  are  levied:  Cary 
T.  Pekin,  88  111.  154;  30  Am.  Rep.  543;  Kelly  v.  Pittsburgh,  85  Pa.  St. 
170;  27  Am.  Rep.  633. 
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tll3  Michigan,  433.] 

PROCESS— ADMISSION  OF  SERVICE-WAIVER  OF  SER- 
VICE.—While  a  bare  admission  of  the  fact  of  service  of  process  be- 
yond the  territorial  Jurisdiction  of  the  court  should  not  be  deemed 
a  waiver  of  service,  yet  an  admission  of  service  so  worded  as  to 
clearly  ovidoncp  an  intent  to  waive  further  service  should  be  held 
to  amount  to  a  waiver. 

JURISDICTION- ADMISSION.  IN  ANOTHER  STATE.  OF 
SERVICE  OF  PROCESS.- An  admission  of  "due"  personal  sei-vice 
of  a  subpoena,  by  a  defendant  in  another  state,  shows  a  clear  intent 
to  waive  further  service  of  process,  and  is  sufficient  to  confer,  upon 
a  court  of  this  state,  Jurisdiction  of  the  subject  matter  in  a  foreclos- 
ure procoeding. 

EJECTMENT— OCCUPANCY— C/OMPENSATION  FOR  IM- 
PROVEMENTS—EVIDENCE.— Under  a  statute  allowing  oonipensa- 
tion  for  improvements,  made  by  defendants  in  ejectment,  who  shall 
have  "occupied"  the  premises  for  a  less  time  than  six  years,  under 
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a  color  of  title  and  in  good  faith,  a  defendant  in  ejectment  -who,  be- 
fore the  commencement  of  the  action,  entered  upon  the  premises  in 
good  faith,  under  color  of  title,  painted  the  exterior  of  the  house, 
shingled  a  portion  of  the  roof,  and  moved  some  things  into  the  house, 
is  entitled  to  recover  for  such  Improvements,  and  it  is  error  to  ex- 
clude such  evidence  of  occupancy,  for  the  occupancy  required  by 
such  a  statute  does  not  imply  that  the  claimant  shall  have  actually 
lived  and  made  his  home  upon  the  disputed  property. 

EJECTMENT  —  OCOUPANOY  —  QUESTION  OP  GOOD 
FAITH  IS  FOK  JURY.— If  the  circumstances,  in  an  action  of  eject- 
ment, throw  doubt  upon  the  defendant's  good  faith  in  occupying  the 
property,  this  is  a  question  for  the  jury. 

Ejectment  by  Susan  L.  Jones  against  Esther  E.  Merrill.  The 
court  directed  a  verdict  for  the  plaintiff,  and  from  the  judgment 
thereon  the  defendant  appealed. 

Philip  W.  Niskem,  for  the  appellant. 

Chamberlain  &  Cross,  for  the  appellee. 

*3*  MONTGOMERY,  J.  Ejectment  for  a  house  and  lot  in 
the  city  of  Muskegon.  Plaintiff  claims  title  under  a  foreclosure 
in  equity  of  a  mortgage  executed  by  Melissa  C.  Livermore.  De- 
fendant claimed,  at  the  time  of  the  entry  hereinafter  referred 
to,  under  a  commissioner's  deed  executed  in  pursuance  of  a  sale 
under  certain  chancery  proceedings,  the  nature  of  which  is  not 
very  clearly  shown  iu  the  record.  Defendant  also  filed  a  claim 
for  compensation  for  improvements  made  upon  the  premises. 
Two  questions  are  presented:  1.  Whether  the  foreclosure  under 
which  plaintiff  derives  title  was  valid;  and  2.  Whether  the  de- 
fendant had  such  possession  when  the  improvements  were  made 
upon  the  land  as  entitled  her  to  recover  the  increased  value  of 
the  premises  by  reason  of  such  improvements,  or,  more  accurate- 
ly, whether  there  was  evidence  for  the  jury  tending  to  show 
Buch  occupancy  and  the  good  faith  of  defendant. 

1.  The  validity  of  the  foreclosure  proceedings  depends  wholly 
upon  the  question  of  whether  the  court  obtained  jurisdiction  by 
an  acceptance  of  service  signed  by  the  defendant  in  th^rt  proceed- 
ing in  Montana.  The  language  of  the  acceptance  indorsed  upon 
the  subpoena  was  as  follows: 

*T!  hereby  admit  due  personal  service  upon  me  of  the  within 
subpoena  this  11th  day  of  September,  1894. 

"MELISSA  C.  LIVERMORE." 

***  We  had  occasion  to  refer  to  this  subject  in  Allured  v. 
VoUer,  107  Mich.  476.  In  that  case  it  appeared  that  there  was 
an  acceptance  beyond  the  jurisdiction  of  the  court,  in  which 
acceptance  there  was  also  a  waiver  of  formal  service  by  an  officer, 


June,  1897.]  Jones  v.  Merrill.  477 

and  a  permission  to  the  plaintiff  to  proceed  with  the  case  the 
same  as  though  service  had  been  made  as  commanded  in  said 
summons.  As  was  said  in  that  ease,  the  authorities  are  not  har- 
monious upon  the  subject  of  a  mere  acceptance  of  the  service  of 
a  writ  beyond  the  jurisdiction  of  the  court.  It  became  unneces- 
sary for  us  to  determine  the  effect  of  such  acceptance  in  that 
case,  as  we  deemed  that  there  was  an  express  waiver  and  author- 
ity in  writing  conferred  upon  the  plaintiff'  to  proceed  with  the 
case.  In  the  present  case,  it  is  unnecessary  to  determine  the 
effect  of  a  mere  acceptance  of  a  service  shown  upon  its  face  to 
be  beyond  the  jurisdiction  of  the  court.  In  this  case  the  ac- 
ceptance purports  to  be  an  acceptance  of  due  personal  service, 
which  means  a  service  which  will  confer  jurisdiction  upon  the 
court.  The  ease  of  Cheney  v.  Harding,  21  Neb.  65,  goes  further 
than  is  necessary  to  sustain  the  holding  of  the  circuit  judge  in 
this  case.  In  that  case  the  admission  of  service  showed  upon  its 
face  that  the  service  was  made  at  the  residence  of  the  party,  in 
another  state.  Yet  the  court  held  that  the  defendant  was  bound 
by  such  acknowledgment  or  acceptance  of  service,  even  though 
outside  the  territorial  jurisdiction  of  the  court  to  which  it  Avas 
returnable. 

In  the  early  case  of  Dunn  v,  Dunn,  4  Paige,  430,  Chancellor 
Walworth  said:  'T^n  all  cases  where  the  court  has  jurisdiction 
over  the  subject  matter  of  the  suit,  if  the  defendant,  who  is  be- 
yond the  limits  of  the  state,  thinks  proper  to  waive  that  objec- 
tion by  a  voluntary  appearance,  or  by  consenting  to  accept  as 
regular  the  service  of  process  upon  him  at  the  place  where  he 
resides  or  is  found,  he  cannot  afterward  object  to  the  regularity 
of  the  proceedings  against  him,  founded  on  such  service." 

In  the  case  of  Vermont  Farm-Machine  Co.  v.  Marble,  20  Fed. 
Rep.  117,  it  appeared  that  the  defendant  accepted  service  *^*  of 
the  subpoena,  "to  have  the  same  effect  as  if  duly  served  on  him 
by  a  proper  ofTicer/*  It  was  held  that  in  so  accepting  setvice 
the  defendant  subjected  himself  to  the  jurisdiction  of  a  court 
sitting  in  a  district  of  which  he  was  not  a  resident:  See,  also. 
Ex  parte  Schollenberger,  96  U.  S.  369;  Laramore  v.  Chastian, 
25  Ga.  592;  Shaw  v.  National  State  Bank,  49  Iowa,  179.  The 
case  of  Weatherbee  v.  Weatherbee,  20  Wis.  499,  distinctly  holds 
the  opposite  doctrine.  But  that  case  is  in  conflict  with  our  o^vn 
holding  in  Allured  v.  Voller,  107  Mich.  476,  and  an  attempt 
was  made  to  distinguish  it  in  Keelcr  v.  Keeler,  24  Wis.  522. 
We  think  it  an  entirely  safe  rule  that  a  party  may  waive  serrvice 
of  process  by  any  act  clearly  evidencing  an  intention  to  do  so. 
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The  bare  admission  of  the  fact  of  service  beyond  the  territorial 
jurisdiction  of  the  court  should  not  be  deemed  a  waiver.  But 
an  admission  of  service  so  worded  as  to  clearly  evidence  an  in- 
tent to  waive  further  service  should  be  held  to  amount  to  a 
waiver.     Such  intent  is  clear  in  the  present  case. 

2.  The  defendant  offered  evidence  to  show  that,  before  the 
commencement  of  the  action  of  ejectment,  she  entered  upon  the 
premises,  painted  the  exterior  of  the  house,  shingled  a  portion 
of  the  roof,  and  moved  some  things  into  the  house.  She  sought 
to  recover  for  these  improvements.  The  circuit  judge  was  of  the 
opinion  that  she  had  not  shown  such  occupancy  as  is  contem- 
plated by  section  7836  of  3  Howell's  Statutes,  which  provides  for 
compensation  for  improvements  made  by  defendants  in  eject- 
ment who  shall  have  been  in  the  actual,  peaceable  occupation  of 
the  premises  for  six  years  before  the  commencement  of  the  ac- 
tion, or  who  shall  have  occupied  for  a  less  time  than  six  years 
under  a  color  of  title  and  in  good  faith.  "We  think  by  this  term 
^'occupanc/'  is  meant  such  an  occupancy  as,  under  the  rules  of 
the  common  law,  would  entitle  one  to  acquire  a  title  by  adverse 
possession.  It  must  be  actual,  open,  and  peaceable.  But  this 
does  not  necessarily  imply  that  the  claimants  shall  have  actually 
lived  and  made  their  home  upon  the  disputed  propQrty.  '*^'^  If 
it  were  constantly  worked  year  after  year,  if  cropped,  or  if 
shrubs  and  trees  were  planted  and  cared  for,  and  such  attention 
given  as  they  required,  or  if  fences  were  built,  such  an  occu- 
pancy is  actual,  rather  than  constructive,  and  is  such  an  occu- 
pancy as  the  statute  contemplates. 

It  is  doubtless  true  that  there  is  enough  in  this  record  to 
throw  some  doubt  upon  the  defendant's  good  faith,  but  this 
would  be  a  question  for  the  jury:  Miller  v.  Clark,  56  Mich.  344. 

We  think  there  was  error  in  excluding  the  evidence  of  defend- 
ant upon  this  branch  of  the  case,  and  that  for  this  error  the 
judgment  should  be  reversed  and  a  new  trial  ordered. 

Long,  C.  J.,  Grant  and  Moore,  JJ.,  concurred. 

Hooker,  J.,  did  not  sit, 

.TURTSniCTION— SERVICE  OF  PROCESS  UPON  NONRESI- 
DENT OUT  OF  THE  STATE.— In  Kan.sas.  a  judgment  determining 
conflicting  claims  of  title  to  real  estate,  based  upon  service  of  pro- 
cess made  upon  a  nonresident,  out  of  the  state,  is  treated  as  valid 
against  him:  Note  to  Alley  v.  Caspari.  6  Am.  St.  Rep.  182.  on  juris- 
diction of  the  courts  of  one  state  or  country  over  citizens  of  another, 
gcrvice  outside  of  the  state  of  notice  or  process,  when  not  autlior- 
Izod  by  law.  is  a  nullity:  and  service  of  process  beyond  the  state 
cannot  authorize  a  personal  iudginent:  Wilson  v.  St.  Louis  etc.  Ry. 
Ck).,  108  Mo.  588;  32  Am.  St.  Rep.  624. 
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rrOCESS-SERVICE  OP  SUMMONS.— Being  "duly  served  with 
Bummons"  implies  that  the  defendant  has  been  served  with  sum- 
mons in  the  manner  directed  by  law,  in  every  particular,  i-equiring 
him  to  appear  in  the  court  of  the  county  where  the  judgment  is 
talien:  White  v.  Johnson,  27  Or.  282;  50  Am.  St.  Rep.  726. 

EJECTMENT— BETTERMENTS.— A  person  in  possession  of  land, 
claiming  to  own  the  same,  is  entitled,  upon  being  evicted  by  a  supe- 
rior title,  to  have  the  value  of  improvements  placed  by  him,  in 
good  faith,  upon  the  land:  Boatner  v.  Ventress,  8  Mart.,  N.  S.,  644; 
20  Am.  Dec.  266.  See,  also,  Barrett  v.  Stradl,  73  Wis.  385;  0  Am.  St. 
Rep.  795,  and  note. 


Penrose  v.  Fehb. 

[113  Michigan,  517.] 

NEGLIGENCE— RUNNING  ON  SIDEWALK  TO  ESOAPE 
SNOWBALLS.— The  act  of  running  on  a  sidewalli,  to  avoid  being 
hit  by  snowballs,  is  not  negligence  per  se,  and  does  not,  of  itself,  pre- 
cludfe  a  right  to  recover  for  injuries  sustained  by  falling  into  an 
unguarded  excavation  while  so  running.  The  question  of  contribu- 
tory negligence,  in  such  a  case,  Is  for  the  jury. 

Case  by  Weeley  Penrose,  an  infant,  by  William  Penrose,  his 
next  friend,  against  Fred  Fehr,  for  personal  injuries  caused  by 
the  plaintiff's  falling  into  an  unguarded  excavation,  which  had 
been  made  by  the  defendant,  while  running  on  a  sidewalk,  to 
escape  being  struck  by  snowballs,  that  were  being  thrown  by  sev- 
€ral  boys.  The  plaintiff,  a  boy  about  seventeen  years  of  age, 
testified  that  he  saw  the  excavation  as  he  approached  it,  but  not 
in  time  to  stop,  and  that  if  he  had  been  walking,  he  thought  he 
•would  have  seen  it  in  time  to  stop.  There  was  a  judgment  for 
the  plaintiff  and  the  defendant  appealed. 

C.  E.  Miller,  for  the  appellant. 

Julius  J.  Patek  and  Charles  A.  Withey,  for  the  appellee. 

'^i®  GRANT,  J.  The  negligence  of  the  defendant,  through 
his  employes,  in  not  guarding  the  excavation,  is  admitted.  The 
defendant  requested  the  court  to  instruct  the  jury  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  and  could  not  recover. 
The  question  of  his  contributory  negligence  was  left  to  the  jury, 
under  the  usual  and  proper  instructions.  The  theory  of  the  de- 
fondant  is,  that  walking  is  the  ordinary  method  of  traveling  upon 
sidewalks,  and  that,  where  one  falls  in  consequence  of  running, 
the  municipality  is  not  liable.  The  act  of  running  in  this  case 
was  not  per  ?e  negligence.  One  has  a  right  to  run  upon  the 
streets  and  sidewalks  in  order  to  escape  from  the  assaults  of  ath- 
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ers,  and  for  many  other  reasons,  and  in  such  cases  the  qnestiou 
of  contributory  negligence  is  for  the  jury. 
The  judgment  is  afiBrmed. 

The  other  justices  concurred. 

PLAYING  ON  STREET  OR  SIDEWALK-INJURY— CONTRIB- 
UTORY NEX3 LICENCE— QUESTION  FOR  JURY.— It  is  not  unlaw- 
ful to  use  a  street  or  sidewalk  for  the  purposes  of  play,  and  if, 
while  so  using  it,  one  Is  injured  by  a  defect  therein,  the  question  as 
to  whether  he  was  guilty  of  contributory  negligence  at  the  time  is 
one  for  the  jury:  Chicago  v.  Keefe,  114  111.  222;  55  Am.  Rep.  800, 
and  note,  discussing  this  class  of  cases;  Barry  v.  Terkildsen,  72  Cal, 
254;  1  Am.  St.  Rep.  55.  When  considerable  doubt  exists  as  to 
whether  or  not  the  plaintiff  is  guilty  of  contributory  negligence,  that 
question  should  be  submitted  to  the  jury  for  its  determination:  Peo- 
ple's Bank  v.  Morgolofski,  75  Md.  432;  32  Am.  St.  Rep.  403;  note  to 
Valin  V.  Milwaukee  etc.  R.  R.  Co.,  33  Am.  St.  Rep.  28.  Negligence, 
except  in  the  failure  to  perform  a  statutory  duty,  is  rarely  a  question 
of  law:  Note  to  Harris  v.  Clinton,  8  Am.  St.  Rep.  849. 
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TROVER— CONVERSION  BY  OFFICER  LEVYING  UPON 
PARTNERSHIP  PROPERTY.— It  is  not  conversion  for  an  officer 
to  levy  upon  partnership  property  wrongfully,  and  to  advertise  it  for 
sale.  To  sustain  trover  against  him,  it  must  appear  that  the  part- 
uers  have  been  deprived  of  the  possession  of  the  property,  by  re- 
moval or  otherwise,  under  circumstances  which  show  that  the  offi- 
cer is  legally  chargeable  with  such  deprivation. 

EXECUTION  —  PARTNERSHIP  PROPERTY  —  LEVY 

AGAINST  INDIVIDUAL  PARTNER— INTEREST  SUBJECT  TO 
LEVY.— "While  an  execution  creditor  of  an  individual  partner  may 
levy  upon  the  Interest  of  the  execution  debtor  in  the  partnership 
property,  such  interest  must  be  treated  as  consisting  of  a  right  to 
an  aliquot  share  of  what  remains  after  the  payment  of  partnership 
debts  and  the  adjustment  of  accounts  between  the  partners. 

EXECUTION  AGAINST  ONE  PARTNER— VALIDITY  OF 
LEVY.— A  valid  levy  of  execution  against  one  member  of  a  firm 
must  cover  his  interest  in  the  entire  partnership  property.  Hence, 
a  levy  upon  the  partner's  interest  in  a  specified  pile  of  partnership 
lumber  is  invalid  where  the  pile  does  not  include  all  of  the  partner- 
ship property. 

PARTNERSHIP— INVALID  LEVY  AGAINST  ONE  PART- 
NER ON  FIRM  PROPERTY- RIGHT  OF  ACTION.— If  a  levy  of 
execution  against  one  partner,  on  partnership  property,  is  void,  and 
there  has  been  a  wrongful  sale  and  conversion  of  the  property,  the 
partners  have  a  joint  right  of  action  for  such  conversion. 

Trover  by  Kunze  and  Sullivan,  copartners,  against  Cox,  a 
sheriff.  There  was  a  judgment  for  the  defendant,  and  the  plain- 
tiffs appealed. 

Albert  E.  Sharpe,  for  the  appellants. 

M.  J.  Connine  and  N,  C.  Hartingh,  for  the  appellee. 
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'^''  HOOKEE,  J.  The  plaintiffs  were  copartners  in  the  busi- 
ness of  lumbering,  and  had  certain  lumber  in  different  piles.  It 
is  claimed  that  the  defendant  converted  two  of  these  piles  of 
lumber,  by  selling  them  separately,  under  different  levies,  upon 
an  execution  for  the  debt  of  Kunze,  one  of  the  copartners. 
There  is  evidence  tending  to  show  that  the  pile  first  sold  was 
set  off  to  Kunze  by  direction  of  Sullivan;  but,  however  that  may 
be,  the  defendant  attempted  to  show  that  he  sold  only  the  in- 
terest of  Kunze  in  that  pile,  and  that  the  bidders  and  pur- 
chasers at  the  sale  were  told  by  him,  and  understood,  that  his 
interest  only  was  offered,  and  that  whoever  should  buy  it  would 
take  the  lumber  subject  to  Sullivan's  right,  with  whom  the  pur- 
chaser would  be  obliged  to  settle,  and  that  Sullivan's  interest 
oould  be  had  for  three  dollars  per  M  feet,  which  price  Sullivan 
had  consented  to  take  if  defendant  should  sell  the  lumber.  This 
lumber  was  removed  by  McDonald,  the  purchaser.  The  other 
pile  of  lumber  was  not  removed  by  the  purchaser,  and  remains 
where  it  was  at  the  time  of  the  sale.  It  is  clear  that  it  was  part- 
nership property,  and  there  may  be  nothing  to  show  that  the 
sheriff  ever  took  manual  possession  of  or  delivered  the  lumber 
to  anyone.  He  claims  to  have  sold  only  Kunze's  interest  in  this 
pile.  The  notice  of  sale  advertised  a  seizure  of  the  property  on 
execution  against  Kunze  and  one  Frank,  and,  continuing,  said, 
"All  of  which  I  will  expose  for  sale,"  et  cetera.  The  notice  of 
the  other  sale  was  substantially  the  same.  To  McDonald  the  de- 
fendant delivered  a  bill  of  sale  of  the  lumber  first  sold,  which 

stated  that  he  "did  advertise  and  sell  the  said  lumber I 

hereby  convey  and  set  over  to  said  McDonald  all  of  said  culls 
afi  levied  upon,  and^  all  right,  title,  and  interest  acquired  by  and 
under  said  execution;  and  I  hereby  deliver  possession  thereof  to 
him." 

It  is  contended  by  plaintiffs:  1.  That  these  notices  and  bill 
of  sale  show  a  levy  and  sale  of  the  entire  ownership  of  the  lum- 
ber levied  upon,  and  that  testimony  tending  to  show  a  sale  of 
'^•*®  Kunze's  interest  merely  was  inadmissible,  as  it  contradicted 
the  writings;  2.  That  the  levies  were  void,  because  neither  nor 
both  included  all  of  the  partnership  property,  but  specific  ar- 
ticles of  it  merely,  and  that  a  valid  levy  must  cover  the  partner'B 
interest  in  the  entire  partnership  property. 

The  action  is  trover,  and,  to  sustain  it,  it  was  necessary  that 
it  be  shown  that  some  of  this  property  was  converted  by  the. de- 
fendant. The  fact  that  it  was  levied  upon  and  advertised  is  not 
sufficient  to  establish  a  conversion.    Someone  must  have  taken 

Am.  St.  Ref..  Vol.  LXVlI.-« 
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it  into  possession,  and  deprived  the  plaintiffs  of  it,  by  removal 
or  otherwise,  under  circumstances  which  show  that  the  defend- 
ant was  legally  chargeable  with  such  deprivation.  If,  therefore, 
a  sale  of  Kunze's  interest  alone  would  have  been  valid  under 
this  execution,  or  if  the  plaintiffs  were  not  deprived  of  their 
property,  it  was  competent  to  prove  that  only  Kunze's  interest 
was  sold,  and  that  the  lumber  was  never  taken  possession  of  or 
converted  in  any  way.  One  of  these  piles  of  lumber  was  re- 
moved, and  to  some  extent,  at  least,  was  converted,  McDonald 
bought  some  interest  in  it,  and  took  away  all  of  the  lumber  in 
that  pile.  It  does  not  appear  that  he  ever  adjusted  the  matter 
with  Sullivan,  and  the  latter  denied  having  consented  that  a  sale 
might  be  made  upon  the  terms  stated.  If  he  did,  it  does  not 
appear  by  any  testimony  that  the  sheriff  sold  the  interest  of  both 
parties  under  this  alleged  pennission,  and  it  is  hardly  inferable 
from  any  testimony  that  Sullivan  consented  to  a  sale  of  Kunze's 
interest  with  the  expectation  that  the  purchaser  and  himself 
might  afterward  adjust  his  interest  at  three  dollars  per  M;  so 
that  the  remaining  questions  are:  1.  Wliether  this  levy  was  up- 
on lumber  belonging  solely  to  Kunze;  and  2.  If  not,  whether  a 
levy  upon  the  interest  of  one  partner  in  a  specific  pile  of  part- 
nership lumber,  which  did  not  include  the  whole  partnership 
property,  was  valid. 

The  first  of  these  questions  is  one  of  fact,  and  we  cannot  cer- 
tainly say  that  the  jury  found  with  the  defendant  upon  it.  We 
cannot  say  that  it  was  an  undisputed  fact.  Upon  ^'*^  the  sec- 
ond, we  think  the  trial  court  was  in  error  in  the  conclusion  that 
a  valid  levy  upon  a  specific  portion  of  the  stock  could  be  made. 
A  want  of  uniformity  of  practice  is  found  upon  this  subject,  but 
the  weight  of  authority  sustains  the  doctrine* that,  while  the  exe- 
cution creditor  of  the  individual  partner  may  levy  opon  the  in- 
terest of  the  execution  debtor  in  the  partnership  property,  such 
interest  must  be  treated  as  consisting  of  a  right  to  an  aliquot 
share  of  what  remains  after  the  payment  of  partnership  debts 
and  the  adjustment  of  accounts  between  the  partners.  As  the 
partner  has  not  the  right  to  appropriate  to  his  own  use,  as 
against  his  partner,  specific  articles  of  partnership  property, 
neither  can  the  execution  creditor,  who  cannot  stand  in  a  bet- 
ter position  than  the  partner  himself.  The  sheriff,  therefore, 
cannot  seize  or  deliver  specific  articles,  and  it  may  be  doubtful 
if  he  can  do  more,  in  any  case,  than  to  sell  the  entire  interest 
of  the  debtor,  leaving  the  purchaser  to  secure  his  rights  by  pro- 
ceedings for  an  accounting  against  the  copartner  of  the  debtor. 
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This  question  will  be  found  discussed  in  2  Bates  on  Partnership, 
see.  1097  et  seq.,  and  1  Freeman  on  Executions,  section  125, 
where  numerous  authorities  are  cited.  In  our  own  state  this 
doctrine  appears  to  have  been  approved:  See  Sirrine  v.  Briggs, 
31  Mich.  443,  where  Mr.  Justice  Cooley  said:  "It  is  plain  that 
he  could  not,  by  virtue  of  an  execution  against  only  one  o-f  the 
partners,  proceed  to  levy,  as  he  did,  upon  specific  articles  of  the 
stock  only.  The  levy  in  such  a  case  must  be  upon  the  partner's 
interest  in  the  whole  stock,  for  the  only  individual  interest  that 
he  has  is  his  share  in  what  shall  remain  after  the  partnership 
debts  are  paid  and  the  accounts  between  the  partners  adjusted." 

Again,  in  Lambert  v.  Griffith,  50  Mich.  286,  it  was  said:  "The 
interest  of  a  partner  is  generally  his  share  of  the  assets  after  all 
accounts  are  settled  among  the  partners,  and  the  debts  paid." 
In  Haynes  v.  Knowles,  36  Mich.  407,  an  attachment  upon  spe- 
cific chattels  was  held  to  be  a  trespass;  and  in  Hutchinson  v. 
Dubois,  45  Mich.  **"®  143,  it  was  held  that  a  "partner's  interest 
is  not  an  interest  in  specific  articles,  but  only  in  the  surplus," 
et  cetera,  and  "that  the  utmost  extent  of  the  officer's  right,  if  he 
can  levy  at  all,  must  be  to  seize  the  interest  of  the  partner,  what- 
ever it  may  be,  subject  to  all  the  partnership  debts  and  to  the 
final  accounting."  In  that  case  the  court  said,  further:  "But 
whether  he  took  the  whole  or  only  part,  is  immaterial.  In 
cither  case  he  seized  specific  articles,  when  he  had  a  right  to 
seize  an  undivided  and  indefinite  interest  only.  He  did  this  also 
in  total  disregard  of  the  plaintiff's  rights;  for  whereas  the  judg- 
ment debtor,  as  partner,  could  only  have  had  joint  possession 
with  the  plaintiff,  the  officer,  levying  on  his  right,  assumed  to 
take  exclusive  possession  and  remove  the  property  to  another 
place.  As  was  said  by  Mr.  Justice  Campbell  in  Haynes  v. 
Knowles,  36  Mich.  407,  410:  *The  partner  not  sued  cannot,  on 
any  principle  of  justice,  be  placed  in  any  worse  condition  by  a 
creditor  of  his  partner  than  he  could  have  been  by  his  own  part- 
ner.' At  most,  for  the  purposes  of  his  writ,  the  officer  only  takes 
the  debtor's  place,  and  seizes  an  interest  that  can  only  be  meas- 
ured by  final  account:  Vandike  v,  Rosskam,  67  Pa.  St.  330." 

It  seems  obvious  that  this  levy  was  invalid,  and  if  the  defend- 
ant was  a  party  to  a  wrongful  conversion  by  McDonald,  as  his 
bill  of  sale  seems  to  indicate,  he  might  be  liable. 

The  levy  being  void,  there  is  no  reason  for  denying  the  right 
of  action  by  the  partners  jointly. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

The  other  justices  concurred. 
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TROVER— OONVERSION-WHAT  IS  ESSENTIAL  TO.-Conver- 
Blon,  to  sustain  trover,  must  be  a  destruction  of  the  plaintiCf's  prop- 
erty, or  some  unlawful  interference  with  his  use,  enjoyment,  or  do- 
minion over  It,  or  a  withholding  of  possess^ion  under  a  claim  of  title 
inconsistent  with  the  title  of  the  owner:  Note  to  Terry  v.  Birming- 
ham Nat.  Bank,  30  Am.  St  Rep.  94. 

EXECUTION— rARTNERSIIIP  PROPERTY— LEVY  AGAINST 
INDIVIDUAL  PARTNER— INTEREST  SUBJECT  TO  LEVY.-A 
levy  on  partnership  assets  of  a  writ  against  one  partner  only,  and 
a  sale  under  execution,  passes  nothing  beyond  the  right  to  demand 
an  accounting  and  to  share  in  the  surplus  that  may  remain  after  all 
the  partnership  obligations  have  been  discharged:  See  monographic 
note  lo  Russell  v.  Cole,  57  Am.  St.  Rep.  441,  discussing  the  question, 
and  showing,  at  page  440,  that  there  is  a  division  of  authority  uiwn 
the  question  as  to  whether  specific  chattels  of  a  partnership  can  be 
levied  on  under  an  execution  against  one  partner  only.  Cases  are 
there  cited  showing  that  the  levy  must  extend  to  all  the  personal 
assets  of  the  partnerehip. 

CONVERSION  BY  LEVY  ON  PARTNERSHIP  PROPERTY-^ 
RIGHT  OF  ACTION  FOR  DAMAGES.— If  an  officer  levies  on  part- 
nership property,  on  a  writ  against  one  partner  only,  and  he  assumes 
to  sell  the  whole  property,  his  act,  as  to  the  partnere  not  named  in 
the  writ,  is  wrongful,  and  they  may  regard  him  as  a  trespasser  upon 
their  rights,  or  as  guilty  of  an  unlawful  conversion  of  their  prop- 
erty, and  may,  therefore,  maintain  an  action  against  him  to  recover 
damages  sustained  by  them  from  such  couversion:  Note  to  Russell 
T.  Cole,  57  Am.  St  Kep.  441. 
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JURISDICTION  OVER  SUBMERGED  LANDS  ALONG 
NAVIGABLE  WATERS.— A  state  court  is  not  deprived  of  jurisdic- 
tion. In  an  action  of  ejectment  to  recover  submerged  land,  by  the 
fact  that  the  defendant  is,  on  behalf  of  the  federal  government,  in 
possession  of  the  land  for  the  purpose  of  erecting  piers  thereon  in 
aid  of  navigation  upon  the  Great  Lakes  and  the  rivers  connecting 
them. 

EJECTMENT  AGAINST  THE  GOVERNMENT,  STATE  OR 
NATIONAL— DEFENSE.— When  one  in  the  actual  possession  of 
property  defends  his  right  of  possession,  in  an  action  of  ejectment, 
upon  the  ground  that  the  government,  state  or  national,  has  placed 
him  in  possession,  he  must  show  that  the  right  of  the  government  is 
paramount  to  the  right  of  the  plaintiff,  or  judgment  will  go  against 
him. 

WATERS,  NAVIGABLE— QUALIFIED  TITLE  OF  OWNER 
""O  SUBMERGED  LANDS.— The  title  of  a  riparian  owner  to  sub- 
merged lands  along  navigable  waters,  and  his  right  of  access  there- 
to, are  subject  to  the  paramount  right  of  the  United  States  to  use 
the  lands,  without  compensation  to  the  owner,  in  such  manner  as  it 
shall  determine  to  be  necessary  in  aid  of  navigation. 

Ejectment  by  Scranton  against  Wheeler.  The  case  origi- 
nated, in  1891,  in  the  circuit  court  of  Chippewa  comity,  to  re- 
cover possession  of  certain  land  beneath  the  water  of  St.  Mary's 
river,  extending  from  the  river  bank  to  the  thread  of  the  stream. 
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The  defendant  was  then  the  superintendent  of  the  St.  Mary's 
Falls  Canal,  under  the  authority  of  the  United  States  govern- 
ment. A  petition  was  filed  by  the  defendant,  after  issue  joined, 
for  the  removal  of  the  cause  to  a  federal  court,  on  the  ground: 
1.  That  the  defendant  was  in  possession  for  the  United  States, 
as  superintendent  of  the  canal,  and  that  the  United  States  was 
the  real  party  in  interest;  2.  That  the  suit  arose  under  the  laws 
of  the  United  States.  The  suit  was  thereupon  removed  to  and 
tried  in  a  circuit  court  of  the  United  States,  resulting  in  a  judg- 
ment for  the  defendant.  The  case  was  then  removed,  by  a  writ 
of  error,  to  the  United  States  court  of  appeals,  and  there  af- 
firmed: Scranton  v.  Wheeler,  57  Fed.  Rep.  803;  16  U.  S.  App. 
152.  It  was  then  appealed  to  the  supreme  court  of  the  United 
States,  but  waa  dismissed  for  the  reason  that  the  pleadings  did 
not  present  a  federal  question.  The  supreme  court  then  re- 
manded the  case  to  the  state  court  for  trial,  which  was  had,  re- 
sulting in  a  judgment  for  the  defendant,  on  a  verdict  directed 
by  the  court,  and  the  plaintiff  appealed. 

Harlow  P.  Davock  and  John  C.  Donnelly,  for  the  appellant. 

John  Power,  United  States  district  attorney,  for  the  appellee. 

^^^  GRANT,  J.  1.  The  learned  circuit  judge  directed  a  ver- 
dict for  the  defendant  upon  the  ground  that  the  judgment 
against  the  defendant,  Wheeler,  would,  in  effect,  be  a  judgment 
against  the  United  States  and  its  property.  In  this  the  court 
was  in  error.  When  one  in  the  actual  possession  of  property 
defends  his  right  of  possession  upon  the  ground  that  the  gov- 
ernment, state  or  national,  has  placed  him  in  possession,  he  must 
show  that  the  right  of  the  government  is  paramount  to  the  right 
■**''  of  the  plaintiff,  or  judgment  will  go  against  him.  This  point 
has  been  settled  by  the  decision  of  the  supreme  court  of  the 
United  States  rendered  May  10,  1897:  Tindal  v.  Wesley,  167 
U.  S.  204.  In  that  case  the  authorities  upon  this  point  are  re- 
viewed at  length,  including  the  case  of  Stanley  v.  Schwalby,  163 
U.  S.  255,  upon  which  defendant  mainly  relies. 

2.  The  United  States  government  took  possession  of  the  sub- 
merged land  of  the  plaintiff  for  the  purpose  of  erecting  thereon 
piers  in  aid  of  the  immense  navigation  upon  the  Great  Lakes 
and  the  rivers  connecting  them.  That  the  improvements  made 
were  necessary  to  aid  and  protect  this  navigation  is  established 
beyond  dispute.  Had  the  government  the  right  to  make  these 
improvements  upon  the  submerged  land  without  compensation 
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to  the  adjoining  owner?  It  is  conceded  that  under  the  law  of 
Michigan  the  title  to  suhmerged  land  is  in  the  adjoining  owner 
to  the  thread  of  the  stream.  It  is  insisted  in  behalf  of  the  plain- 
tiff that  the  government  possesses  no  right  to  so  use  his  land, 
although  submerged,  and  although  necessary  to  so  use  it  in  aid 
of  navigation,  as  to  cut  of!  his  access  to  the  open  water.  It  is 
contended  on  the  other  hand  that  this  title  to  submerged  lands 
along  navigable  waters,  and  the  right  of  access  thereto,  are  sub- 
ject to  the  paramount  right  of  the  United  States  to  use  this  land 
in  such  manner  as  it  shall  determine  to  be  necessary  in  aid  of 
navigation.  The  court  of  appeals  was  unanimous  in  its  opinion 
against  the  plaintiff's  claim.  In  a  very  able  opinion  delivered 
by  Judge  Lurton  the  facts  are  clearly  stated,  the  authorities 
cited,  and  we  think  the  conclusion  there  reached  is  the  correct 
one.  We  therefore  deem  it  unnecessary  for  us  to  enter  into  a 
long  discussion  of  the  law  and  the  authorities.  The  case  of 
Hawkins  Point  Lighthouse,  39  Fed.  Eep.  77,  appears  to  be  ex- 
actly in  point,  and  to  rule  the  present  case. 

We  think  the  conclusion  reached  by  the  court  below  was  a 
correct  one,  although  it  gave  a  wrong  reason. 

The  judgment  is  affirmed. 

The  other  justices  concurred. 

TIDE  LANDS— JURISDICTION— TITLE— TAKING  WITHOUT 
COMPENSATION.— The  state  has  control  over  navigable  rivers  and 
submerged  lauds,  for  It  has  title  to  submerged  lands  subject  to  the 
paramount  right  of  the  United  States  to  use  the  water  upon  such 
lands  for  the  purposes  of  navigation  and  commerce:  Sage  v.  Mayor, 
154  N.  Y.  01;  Gl  Am.  St.  Rep.  592;  Allen  v.  Allen,  19  R.  I.  114;  61  Am. 
St.  Rep.  738;  monographic  note  to  People  v.  Kirli,  53  Am.  St.  Rep. 
289-300,  on  the  title  to  land  covered  by  tidal  and  other  navigable 
waters.  The  United  States  may  use  submerge<l  lands  in  aid  of  com- 
merce and  navigation  without  maicing  compensation  to  the  riparian 
proprietor.  See  monographic  note  to  Miller  v.  Mendenhall,  19  Am. 
St.  Rep.  233,  on  the  rights  of  landowners  in  navigable  waters  front- 
ing their  lands,  and  in  the  lands  under  such  waters. 

EJECTMENT— NATIONAL  GOVERNMENT.— Ejectment  may  be 
brought  against  a  federal  officer  in  possession  of  the  demanded 
premises,  by  authority  of  the  United  States;  Polack  v.  Mansfield, 
44  Cal.  36;  13  Am.  Rep.  151. 


Michigan  Trust  Co.  v.  Grand  Rapids  Democrat.    , 

[1'3  Michigan,  615] 

INSOLVENCY— DEBTS  FOR  LABOR  AS  PREFERRED 
CLAIMS.— A  STATUTE  malving  debts  for  labor  preferred  claims 
against  the  estate  of  an  Insolvent  has  reference  to  manual,  rather 
than  intellectual,  lalwr.  and  the  work  Intended  to  be  covered  by  the 
statute  l8  manual  labor. 
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INSOLVENCY— DEBTS  FOR  LABOR  AS  PREFERRED 
CLAIMS— MAILING  CLERK— Under  a  statute  making  debts  for 
laboi'  preferred  claims  against  the  estate  of  an  insolvent,  a  debt 
due  from  an  insolvent  newspaper  corporation  to  a  mailing  clerk  for 
getting  out,  addressing,  and  mailing  the  paper  to  various  subscrib- 
ers is  a  debt  for  labor,  as  the  work  is  mechanical  and  manual. 

INSOLVENCY— DEBTS  FOR  LABOR  AS  PREFERREI> 
CLAIMS— INTELLECTUAL  WORK.— Under  a  statute  making 
debts  for  labor  preferred  claims  against  the  estate  of  an  insolvent, 
debts  due  from  an  insolvent  newspaper  corporation  to  those  who- 
gather  news  items,  do  editorial  work,  prepare  and  coiTect  copy,  and 
read  proof,  are  not  debts  for  labor,  for  such  work  is  intellectual,  not 
manual,  and  Is  not  intended  to  be  covered  by  such  a  statute. 

INSOLVENCY— PREFERRED  CLAIM  MAY  BE  ALLOWED, 
WHEN.— A  court  may,  in  favor  of  an  inteiwenor.  In  proceedings 
against  an  Insolvent,  provide  for  the  payment  of  a  preferred  labor 
claim  out  of  a  fund  in  court,  although  the  claim  was  not  filed  until 
after  a  decree  was  rendered  in  favor  of  other  intervenors,  to  secure 
the  payment  of  preferred  claims,  and  the  decree  has  not  been  re- 
opened or  modified. 

Bill  brought  by  the  trust  company  to  foreclose  a  chattel  mort- 
gage. M.  Almy  Aldrich  and  other  employes  of  the  defendant 
newspaper  corporation  severally  filed  petitions  as  intervenors  for 
preference  as  to  their  several  claims  for  compensation.  There 
was  a  decree  in  favor  of  the  intervenors.  and  the  complainant 
appealed. 

Fletcher  &  Wanty,  for  the  complainant. 

Kingsley  &  Kleinhaus,  for  the  defendant. 

Hateh  &  Wilson,  for  the  intervenor  M.  Almy  Aldrich. 

Peter  Doran,  for  the  intervenors  Edwin  J.  Bulkley  and  Wil- 
liam M.  Hathaway. 

Stuart  &  Barker,  for  the  intervenor  Clarence  J.  Toot. 

^^^  MOORE,  J.  The  intervenors  were  allowed  certain  claims, 
which  complainant  was  directed  to  pay  as  preferred  claims.  It 
is  the  claim  of  the  intervenors  that  the  claims  were  properly  al- 
lowed as  preferred  claims,  under  the  provisions  of  3  Howell'* 
Statutes,  section  8749  m,  which  provides  that:  "All  debts  which 
shall  be  owing  for  labor  by  any  person  or  persons  or  corporation; 
at  the  time  he,  they,  or  it  shall  become  insolvent  shall  be  pre- 
ferred claims  against  the  estate  of  such  insolvent  debtor  or 
debtors,  and  have  precedence  in  the  payment  thereof  over  all 
debts  owing  by  such  insolvent  debtor  or  debtors  at  the  time  of 
becoming  insolvent,  which  shall  not  have  become  a  lien  on  such 
estate,  or  some  portion  thereof,  prior  to  the  performance  of  the 
labor  for  which  such  debts  for  labor  shall  be  owing." 
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The  first  petition  of  Aldrieh  states  that:  "The  nature  of  the 
work  and  labor  performed  by  your  petitioner  ....  was  the 
writing  of  editorials,  and  the  performing  of  various  kinds  of 
editorial  work,  required  to  be  done  on  the  daily  and  weekly  is- 
sues of  the  Grand  Eapids  Democrat,  the  newspaper  published  by 
the  said  defendant,  the  preparation  and  correction  of  copy  for 
the  printers,  the  direction  of  the  make-up  of  the  paper,  includ- 
ing full  charge  of  all  branches  of  the  mechanical  department  of 
said  paper  after  the  close  of  the  business  office  each  night." 

His  second  petition  states  the  nature  of  the  work  to  be  the 
same,  only  adding  that  the  editorial  work  was  done  under  the 
direction  of  a  superior.  The  petition  of  Clarence  **'^  J.  Toot 
states  that  the  nature  of  the  work  performed' by  him  was  that  of 
mailing  clerk,  which  consisted  in  attending  to  the  getting*  out, 
addressing,  and  mailing  of  the  newspaper  to  its  various  sub- 
scribers, and  putting  in  appropriate  packages,  and  delivering  to 
the  proper  persons,  the  proper  number  of  papers  allotted  to  each. 
The  petition  of  Edwin  J.  Bulkley  says  that  the  nature  of  the 
work  performed  by  him  was  that  of  proof-reading,  and  traveling 
around  the  city,  gathering  news.  The  petition  of  William  M. 
Hathaway  states  that  the  nature  of  the  work  performed  by  him 
was  that  of  reporting,  going  around  to  the  different  wholesale 
houses,  collecting  market  reports,  and  assisting  in  editorial  work 
and  proof-reading. 

This  statute  has  been  repeatedly  construed  by  this  court,  and, 
while  the  precise  questions  raised  in  this  proceeding  have  not 
been  passed  upon,  we  think  the  logic  of  the  decisions  is  against 
the  decree  found  by  the  learned  circuit  judge.  The  labor  per- 
formed by  the  petitioners,  with  one  exception,  was  intellectual, 
rather  than  manual.  It  was  the  work  of  professional  men, 
rather  than  the  work  of  laborers,  giving  the  word  its  ordinary 
acceptation,  and  is  not  such  work  as  is  intended  to  be  covered 
by  the  statute:  In  re  Clark,  92  Mich.  351;  In  re  Sayles,  92  Mich. 
354;  Appeal  of  Clark,  100  Mich.  448.  The  exception  mentioned 
is  the  work  performed  by  Mr.  Toot.  His  labor  was  mechanical 
and  manual,  and  is  clearly  embraced  within  the  terms  of  the 
statute:  Appeal  of  Black,  83  Mich.  513. 

It  is  said  that,  as  the  petition  embracing  the  claim  of  Mr. 
Toot  was  not  filed  until  after  the  decree  was  rendered,  and  the 
decree  has  not  been  reopened  or  modified,  it  is  too  late  to  give 
Mr.  Toot  any  relief.  The  decree  embraces  items  of  accounts 
and  bills  receivable  that  were  assigned  after  this  work  was  done 
to  Mr.  Stevenson,  and  afterward  assigned  by  him  to  the  com- 
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plainant.  This  decree  provides  that  the  fund  be  brought  into 
court,  and  apportions  to  Mr.  Stevenson  upwards  of  two  thou- 
sand dollars.  As  Mr.  Stevenson's  claim  is  subsequent  to  that  of 
Mr.*  Toot,  we  can  see  no  ^**  great  difficulty  in  providing  for  the 
payment  of  Mr.  Toot's  claim  out  of  the  fund,  and  it  will  be  so 
ordered. 

The  decree,  as  to  the  other  petitions,  will  be  reversed,  and  pe- 
titions dismissed,  appellant  to  recover  costs,  except  as  to  Mr. 
Toot,  and  Mr.  Toot  to  recover  costs. 

The  other  justices  concurred. 


A  CLAIM  FOR  LABOR,  at  least  within  the  meaning  of  exemp- 
tion and  lien  laws,  has  reference  to  manual  labor,  and  clerics,  ageuta 
and  lilve  employes,  whose  employment  is  associated  with  mental 
labor  and  slvill,  are  not  deemed  laborers:  See  monographic  note  to 
Oliver  v.  Macon  Hardware  Co.,  58  Am.  St.  Bep.  305,  30G,  on  who 
are  laborers. 


Mdrfin  V.  Detroit  &  Erin  Plank-road  Company. 

[113  Michigan,  675.] 

BICYCLES— TOLL  FOR  ON  HIGHWAYS.— A  statute  author- 
Izing  an  incorporated  plank-road  company  to  exact  tolls,  in  a  si)eci- 
fied  sum,  for  any  "vehicle  drawn  by  one  or  more  animals"  does  not 
Hpply  to  bicycles. 

Gray  &  Gray  and  Charles  M.  Swift,  for  the  appellant. 

Griffin,  Clark  &  Kussell,  for  the  appellee. 

«7«  HOOKER,  J.  This  is  an  action  brought  against  a  toll- 
road  company  for  stopping  the  plaintiff  at  defendant's  toll-gate, 
and  preventing  him  from  proceeding  to  ride  a  bicycle  upon  its 
road  without  the  payment  of  toll.  The  case  was  tried  before  the 
court  without  a  jury,  and  judgment  was  rendered  in  favor  of 
the  plaintiff. 

The  only  question  submitted  is  that  of  the  right  of  the  defend- 
ant to  charge  toll  for  the  use  of  its  road  by  persons  riding 
bicycles.  The  rights  of  the  defendant  are  statutory,  and  its 
right  to  charge  toll  is  to  be  determined  by  section  3582  of  1 
Howell's  Statutes,  viz:  "Whenever  any  such  company  shall  have 
completed  their  road,  or  any  five  consecutive  miles  thereof,  the 
directors  thereof  may  erect  toll-gates, and  exact  tolls  from  persona 
traveling  on  their  road,  for  so  much  as  may  be  completed,at  a  rate 
not  exceeding  two  cents  per  mile  for  any  vehicle  or  carriage 
drawn  by  two  animals,  and  one  cent  per  mile  for  every  sled  or 
sleigh  80  drawn,  and  if  drawn  by  more  than  two  animals,  three- 
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quarters  of  a  cent  per  mile  for  every  additional  animal;  for  every 
vehicle,  sled,  sleigh,  or  carriage  drawn  by  one  animal,  one  cent 
a  mile;  for  every  score  of  sheep  or  swine,  half  a  cent  a  mile;  for 
every  score  of  neat  cattle,  two  cents  a  mile;  and  for  every  h6rse 
and  rider,  or  led  horse,  one  cent  a  mile.  Such  toll-gates  so  to 
be  erected  by  such  company  may  be  as  many  in  number,  and 
located  at  such  points,  as  such  company  may  deem  necessary." 

If  we  could  construe  this  statute  as  giving  a  right  to  collect 
tolls  from  all  persons  who  travel  the  road,  there  would  be  little 
difficulty  in  holding  that  bicycles  (which  we  held  to  be  vehicles 
in  Myers  v.  Hinds,  110  Mich.  300,  64  Am.  St.  Rep.  345),  are  sub- 
ject to  toll,  for  we  may  take  judicial  notice  that  a  good  highway 
is  as  essential  to  their  use  as  to  that  of  any  other  vehicle.  There 
is  nothing  in  this  act  that  gives  the  right  to  charge  toll  against 
pedestrians,  and  we  have  never  heard  it  claimed  that  such 
charges  were  made.  Nor  have  we  known  of  toll  being  charged 
for  wheelbarrows,  or  carts,  or  handsleds,  or  baby  cariages  pro- 
pelled by  human  agency,  though  a  good  road  is  as  essential  to 
these  as  to  bicycles.  If  this  question  arose  with  reference  to  ^"^"^ 
a  four-wheeled  vehicle  propelled  by  steam  or  electricity,  there 
would  probably  be  little  doubt  of  the  right  to  charge  and  collect 
toll.  It  would  seem  to  be  covered  by  the  case  of  Detroit  etc. 
Plank- Road  Co.  v.  Detroit  Suburban  Ey.  Co.,  103  Mich.  585, 
where  it  was  held  that  the  rights  acquired  mider  this  act  forbid 
the  use  of  the  highway  for  purposes  inconsistent  with  the  rights 
and  franchises  of  the  plank-road  company.  The  use  of  two 
wheels  instead  of  four,  if  propelled  by  a  motor,  as  they  are  liable 
any  day  to  be,  would  hardly  suffice  to  distinguish  them  from 
the  heavier  and  more  cumbersome  vehicle;  and  we  hestitate  to 
Bay  that  the  courts  could  with  propriety  hold  that  a  motor  cycle 
could  escape  tolls  under  this  statute,  notwithstanding  the  fact 
that  only  vehicles  drawn  by  animals  are  mentioned  in  the  act. 

We  think,  however,  that  a  distinction  may  be  made  between 
vehicles  propelled  by  man  and  those  depending  upon  animal 
power  or  mechanical  motors  for  propulsion,  and  that  this  would 
not  do  violence  to  the  act,  which  has  always  been  construed  to 
permit  the  use  of  highways  by  persons  who  did  not  depend  upon 
some  means  of  conveyance  besides  their  own  powers  of  locomo- 
tion. The  bicycle  of  to-day  is  propelled  and  managed  by  the 
feet  and  hands  of  the  rider.  It  uses  the  traveled  roadway  only 
when  it  is  the  better  part  of  the  highway,  and  the  pedestrian 
does  the  same.  The  projected  electric  railroad  involved  in  the 
case  of  Detroit  etc,  Plank-Road  Co.  v.  Detroit  Suburban  Ry.  Co., 
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103  Mich.  585,  was  nat  expected  to  use  the  roadway  constructed 
by  the  plank-road  company,  but  one  to  be  built  for  its  exclusive 
use,  and  one  adapted  to  no  other  kind  of  vehicle.  It  seems  rea- 
sonable to  say,  therefore,  that  the  case  cannot  be  allowed  to  turn 
simply  on  the  question  whether  the  defendant's  roadway  is  likely 
to  be  used  by  the  bicycle,  as  that  is  not  the  controlling  factor  in 
the  case  of  the  electric  road,  which  is  forbidden,  or  the  pedes- 
trian, who  is  not  forbidden,  to  travel  any  part  of  the  road  with- 
out paying  toll.  The  bicycle  is  notsubject  to  the  payment  of  toll 
by  the  strict  letter  of  '^''^  the  act.  Neither  is  the  motor  cycle. 
Yet  we  incline  to  the  opinion  that  payment  of  toll  by  the  driver 
of  the  latter  is  within  the  spirit,  while  such  payment  by  the 
user  of  the  former  is  not,  because  of  the  apparent  intention  to 
confine  the  payment  of  toll  to  those  who  do  not  depend  upon 
their  own  powers  of  locomotion  for  the  propulsion  of  the  vehicle 
used.  This  view  seems  to  receive  significant  support  in  the  fact 
that  we  find  few  cases  where  the  question  has  arisen.  The  bi- 
cycle has  been  used  as  a  road  machine  for  a  quarter  of  a  century, 
and  we  cannot  conceive  of  the  users  sfubmitting  to  a  general 
practice  of  charging  toll  without  protest  that  would  have  led  to 
an  adjudication  of  the  question.  Furthermore,  we  have  never 
heard  that  it  was  the  practice  of  tlie  companies  to  charge  toll, 
and  we  have  reason  to  believe  that  this  company  is  no  exception, 
but  that  the  cause  is  here  to  ascertain  whether  the  company  may 
safely  provide  exceptional  facilities  for  wheelmen,  witii  the  ex- 
pectation of  collecting  toll. 

But  two  cases  where  similar  questions  have  arisen  are  cited  by 
counsel.  In  Geiger  v.  Perkiomen  etc.  Tp.  Eoad,  167,  Pa,  St. 
582,  a  bicycle  was  held  subject  to  toll,  as  a  two-wheeled  carriage, 
under  a  statute  which  gave  the  right  to  collect  toll  from  "all  and 
every  person  and  persons  using  the  said  road,  ....  and  to  stop 
any  person  driving  any  .  .  ,  .  sulky,  chaise,  phaeton,  cart, 
wagon,  sleigh,  sled,  or  other  carriage  of  burthen  or  pleasure, 
....  and  for  every  other  carriage  of  pleasure,  under  whatever 
name  it  may  go,  the  like  sums,  according  to  the  number  of  wheels 
and  horses  drawing  the  same":  Act  March  25,  1805,  sec.  11. 

The  court  held  that  this  was  a  "carriage  of  burthen  or  pleas- 
ure"; and  what  is  more  significant,  from  the  standpoint  from 
which  we  view  the  case,  is  the  view  taken  of  the  word  "horses** 
as  used  in  the  statute.  It  is  said  that  "the  method  of  computa- 
tion by  wheels  and  horses  is  not  the  power  to  collect  toll,  which 
is  expressly  given.  That  •'^  is  a  mere  limitation  on  tho  power. 
The  demand  must  not  exceed  the  sum  specified  for  the  animaU 
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and  vehicles  enumerated."  This  reasoning  is  at  variance  with 
our  view,  and  it  seems  to  us  that  it  is  at  variance  with  immunity 
from  tolls  on  the  part  of  the  pedestrian,  who,  as  said  of  the  bi- 
cyclist in  that  case,  'Tias  the  same  right  as  owners  of  carriages  to 
insist  that  the  highway  shall  be  maintained  in  a  reasonably  safe 
condition  of  repair."  A  Pennsylvania  statute  is  cited  giving  the 
bicyclist  the  right  to  use  the  highway,  the  same  as  any  other 
vehicle,  but  we  think  it  was  declaratory  of  the  common  law' 
merely;  and,  if  it  were  not,  it  could  hardly  be  held  to  affect  the 
riglits  of  a  turnpike  company  under  a  charter  granted  half  a 
century  before  practical  bicycles  were  invented. 

This  question  arose  in  England  under  a  statute  which  gave 
the  right  to  collect  tolls  as  follows:  "For  every  horse,  mule,  or 
other  beast  drawing  any  coach,  sociable,  chariot,  berlin,  landau, 
vis-a-vis,  barouche,  phaeton,  curricle,  calash,  chaise,  chair,  gig, 
whiskey,  caravan,  hearse,  litter,  or  other  such  carriage,  the  sum 
of  6d.;  for  every  horse,  mule,  or  ass,  laden  or  unladen,  and  not 
drawing,  the  sum  of  2d.;  and  for  every  carriage  of  whatever  de- 
scription, and  for  whatever  purpose,  which  should  be  drawn  or 
impelled,  or  set  or  kept  in  motion,  by  steam,  or  any  other  power 
or  agency  than  being  drawn  by  any  horse  or  horses,  or  other  beast 
or  beasts  of  draught,  any  sum  not  exceeding  5s.":  3  William  IV, 
c.  55;  Williams  v.  Ellis,  L.  R.  5  Q.  B.  Div.  175. 

In  a  short  opinion,  the  court  held  that  a  bicycle  is  not  a  car- 
riage, within  the  meaning  of  the  turnpike  act  that  carriages  there 
referred  to  must  be  carriages  ejusdem  generis  with  the  carriages 
previously  specified,  which,  as  the  act  imports,  were  carriages 
propelled  otherwise  than  by  human  agency.  We  should  hesitate 
to  say  that  the  right  to  charge  tolls  was  limited  to  conveyances 
ejusdem  generis  with  those  drawn  by  animals,  which  alone  seem 
to  be  mentioned  in  our  act.  Indeed,  the  case  cited  from  103 
Michigan  may  be  plausibly  said  to  have  settled  that  question; 
but  we  see  no  reason  for  refusing  to  apply  the  doctrine  ®®®  to 
the  broader  class  of  vehicles  propelled  by  animals  or  some  me- 
chanical motor.  It  seems  to  us  that  this  distinction  will  protect 
the  plank-road  companies  from  the  use  of  their  road  by  substi- 
tutes for  those  vehicles  which  the  law  contemplated  should  be 
charged  for,  and  at  the  same  time  protect  the  pedestrian  in 
his  increased  power  of  locomotion  by  the  aid  of  the  wheel. 

This  view  accords  with  that  of  the  learned  circuit  judge  whc 
tried  the  cause,  and  his  judgment  is  affirmed. 

Moore,  J.,  concurred  with  Hooker,  J. 
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Long,  C.  J.,  and  Grant  and  Montgomery,  JJ.,  concurred  in  the 
result. 
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Sternberg  v,  Wolfp. 

[66  Nkw  Jersey  Equity,  889  ] 

OOIIPOIIATION&-RECE1VERS  OF  BECAUSE  OP  DIS- 
SENSIONS.—If,  by  reason  of  dissensions  among  the  directors  of  a 
trading  corporation,  and  tlieir  equal  division  and  consequent  inabil- 
ity to  determine  any  question  or  adopt  any  resolution  by  a  majority 
vote,  it  has  become  unable  to  carry  on  its  business,  a  receiver 
should  be  appointed  to  take  charge  of,  and  manage,  such  business 
during  the  pendency  of  the  suit. 

INJUNCTION  IMPOSING  TERMS  THAT  THE  COMPLAIN- 
ANT SHOULD  SUBMIT  TO  A  LIKE  INJUNCTION.— It  is  within 
the  power  of  a  court  of  chancery  in  granting  an  injunction  to  a 
suitor  to  impose  terms  to  the  effect  that  he  be  restrained  from 
<loing  the  same  acts  which  his  adversary  is  enjoined  from  doing. 

AN  INJUNCTION  SHOULD  NOT  ISSUE  against  the  direc- 
tors or  officers  of  a  corporation,  the  effect  of  which  must  be  to  sus- 
pend its  business  and  mal^e  its  conduct  in  the  ordinary  methods  im- 
possible. It  is  better.  If  the  business  cannot  otherwise  be  carried 
on,  owing  to  dissensions  among  the  directors,  that  a  receiver  should 
be  appointed. 

Eobert  H.  McOarter  and  Louis  Hood,  for  Lazar  Sternberg  et 
al. 

Eiker  &  Biker  and  Charles  D.  Thompson,  for  David  Wolff 
et  aL 

390  DEPTTE,  J.  On  the  25th  of  July,  1892,  Sternberg,  Wolff, 
and  Misch  became  incorporated  under  the  general  corporation 
act  under  the  name  of  L.  Sternberg  &  Co.,  with  a  capital  stock 
of  one  hundred  thousand  dollars,  divided  into  one  thousand 
shares,  the  par  value  of  which  was  one  hundred  dollars  each. 
The  object  for  which  this  company  was  incorporated  was  to  carry 
on  a  general  merchandise  business. 

(4H) 
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At  a  meeting  of  the  stockholders  on  the  26th  of  August,  1897, 
Sternberg  was  the  owner  of  four  hundred  and  ninety-nine  shares; 
Rosa  Sternberg,  his  wife,  of  one  share;  David  Wolff  one  share, 
and  Eosa  Wolff,  his  wife,  four  hundred  and  ninety-nine  shares; 
the  situation  being  that  one-half  of  the  capital  stock  was  held 
by  Sternberg  and  his  wife,  and  the  other  half  by  Wolff  and  his 
wife.  At  this  meeting  the  by-laws  were  amended  so  that  the 
board  of  directors  should  consist  of  four  members,  and  the  whole 
number  of  directors  should  be  necessary  to  a  quorum,  and  the 
four  persons  above  named  were  elected  directors;  Lozar  Stem- 
berg  was  elected  president,  David  Wolff  being  secretary  and 
treasurer.  Amqpg  the  by-laws  was  the  provision  that  I^azar 
Sternberg  and  David  Wolff,  and  Henry  Kern,  the  general  super- 
intendent, should  not  be  subject  to  discharge  or  reduction  of 
salary  by  any  officer  of  the  company,  or  by  the  board  of  directors, 
without  the  consent  in  writing  of  the  majority  in  interest  of 
the  stockholders;  that  other  employes  might  be  discharged  either 
by  Lazar  Sternberg  or  David  Wolff,  and  new  employes  should  be 
employed  only  with  the  concurrence  of  both  Lazar  Sternberg 
and  David  Wolff,  unless  otherwise  ordered  by  the  board  of  di- 
rectors. 

*•*  It  is  unnecessary  to  go  into  particulars;  it  is  sufficient  to 
say  that  after  the  meeting  last  referred  to  Sternberg  and  his 
wife,  as  the  one  party,  were  the  owners  of  one-half  of  the  capital 
stock  of  the  company,  and  Wolff  and  his  wife  the  owners  of  the 
other  half.  Difficulties  and  dissensions  arose  between  these  four 
persons,  in  which  Sternberg  and  his  wife,  the  one-half  in  number 
of  the  board  of  directors,  were  engaged  on  the  one  side,  and 
Wolff  and  his  wife,  the  other  half  of  the  board  of  directors,  were 
engaged  on  the  other  side.  By  reason  of  these  dissensions  the 
management  of  the  business  by  the  board  of  directors  was  in  a 
deadlock,  although  the  company  was  largely  engaged  in  the  con- 
duct of  the  business  for  which  it  was  incorporated.  In  conse- 
quence of  the  disputes  between  these  parties,  in  October,  1897, 
Sternberg  and  his  wife  filed  a  bill  in  the  court  of  chancery  against 
Wolff  to  restrain  him,  among  other  things,  from  exercising  the 
duties  of  trea.surer  and  from  discharging  employes,  or  interfering 
with  the  regular  business  of  the  company  for  his  own  personal 
tnds,  with  a  further  prayer  that  if  necessary  a  receiver  might  be 
appointed  to  take  charge  of  said  company  and  manage  the  same 
pending  the  decision  of  this  suit.  No  answer  had  been  filed  by 
Wolff  when  the  hearing  on  this  application  was  had  before  the 
Ticfr-chancellor,  but  Wolff  in  his  affidavit  states  that  he  believes 
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that  the  safety  of  the  business  demands  the  appointment  of  a 
receiver  at  least  during  the  pendency  of  the  litigation,  and  until 
an  adjustment  of  the  interests  of  the  stockholders  can  be  arrived 
at.  Rosa  Wolff  was  not  a  party  to  the  bill,  but  she  made  an 
affidavit  stating  that  she  was  the  owner  of  half  of  the  com- 
pany's stock,  and  claiming  that  it  was  necessary  for  the  protec- 
tion of  her  interests  that  a  receiver  should  be  appointed  for  the 
corporation  at  least  during  the  pendency  of  this  litigation,  and 
until  the  rights  and  powers  of  the  officers  and  stockholders  of  the 
company  shall  have  been  adjusted  and  fixed  under  the  order  of 
the  court. 

This  matter  coming  on  for  hearing  before  the  vice-chancellor 
on  bill,  affidavits,  and  counter-affidavits,  the  vice-chancellor  ad- 
vised an  order  dated  November  6,  1897,  denying  the  application 
for  a  receiver,  but  ordering  that,  pending  this  suit,  an  injunction 
^®^  do  issue  enjoining  David  Wolff,  the  defendant  herein,  froni 
drawing  any  promissory  notes  or  checks  of  the  company,  or  on 
behalf  thereof,  except  for  ascertained  debts  due  by  the  said  com- 
pany, or  from  drawing  any  check  to  the  order  of  himself,  except 
for  salary  due  him,  after  deducting  all  charges  against  him  for 
rent  and  goods;  the  disputed  items  of  two  hundred  and  six  dol- 
lars and  one  hundred  and  forty  dollars  for  banquet  and  stable 
account,  respectively,  not  to  be  included  in  the  ascertainment  of 
said  changes  against  him,  the  same  being  reserved  until  the  final 
hearing  of  the  case;  and  from  discharging  employes,  except  for 
cause,  and  that  by  the  permission  of  the  court,  or  from  employ- 
ing any  new  employes  without  the  permission  of  the  court,  and 
from  making  or  procuring  to  be  made  any  list  of  the  customers 
of  said  company;  and  from  continuing  to  act  as  treasurer  of  the 
said  company,  unless  within  ten  days  from  the  date  hereof  he 
should  file  a  bond  in  the  penal  sum  of  twenty  thousand  dollauB, 
conditioned  for  the  faithful  performance  of  his  duties  as  treas- 
urer of  the  defendant  corporation;  and  that  the  complainant 
Lazax  Sternberg  be  likewise  enjoined  from  drawing  any  promis- 
sory notes  or  checks  of  the  company,  or  on  behalf  thereof,  except 
for  ascertained  debts  due  by  the  said  company;  or  from  drawing 
any  check  to  the  order  of  himself,  except  for  salary  due  him  after 
deducting  all  charges  against  him  for  rent  and  goods;  and  from 
discharging  employes,  except  for  cause,  by  the  permission  of  the 
•court,  or  from  employing  any  new  employes  without  the  permis- 
gion  of  the  court;  and  from  making  or  procuring  to  be  made, 
any  list  of  the  customers  of  said  company;  and  from  inducing 
the  employes  of  the  company  to  fail  to  pay  proper  respect  to 
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the  defendant  and  other  officers  of  the  company,  and  from  in- 
ducing them  to  refuse  obedience  to  their  orders. 

The  vice-chancellor,  in  granting  the  injunction  against  Stem- 
berg,  seems  to  have  gone  upon  the  ground  that  the  mutuality  of 
the  injunction  was  necessary  to  protect  the  interests  of  all  the 
stockholders  in  the  affairs  of  the  company  pendente  lite. 

It  is  within  the  power  of  the  court  of  chancery,  in  granting 
to  a  suitor  an  injunction,  to  impose  terms,  and  I  have  no  doubt 
that  the  terms  imposed  in  this  case  were  such  as  it  was  in  the 
.393  power  of  the  court  to  impose,  enjoining  a  defendant  on  the 
terms  that  an  injunction  relating  to  the  same  subject  matter 
should  go  against  the  complainant. 

The  business  of  the  company,  at  the  time  these  orders  were 
made,  in  manufacturing  and  selling  clothing,  was  very  large,  the 
company  having  its  main  place  of  business  in  the  city  of  Newark 
and  eleven  branches  located  elsewhere  in  the  state,  and  it  is  un- 
deniable that  the  pendency  of  these  injunction  orders  seriously 
interferes  with  the  business  of  the  company;  and,  in  the  judg- 
ment of  this  court,  it  is  wholly  impracticable  for  the  court  of 
chancery  to  take  upon  itself  the  control  of  the  details  of  the  busi- 
ness of  this  company  in  conformity  with  this  injunction,  as  well 
as  quite  impossible  that  the  business  of  the  company  should  be- 
profitably  carried  on  without  those  who  are  engaged  in  the  man- 
agement of  the  business  being  allowed  to  manage  and  conduct 
the  same  upon  business  methods,  rather  than  by  the  methods 
proposed  by  these  injunction  orders. 

But  it  is  apparent  from  the  facts  that  appear  in  the  bill  and 
affidavits  that  some  relief  pending  this  litigation  should  be  af- 
forded in  these  proceedings.  The  two  parties  to  the  controversy 
— Sternberg  and  his  wife  on  the  one  side  and  Wolff  and  his  wife 
on  the  other  side — are  the  owners  each  of  one-half  of  the  cap- 
ital stock.  These  four  individuals  are  directors  of  the  company, 
and,  by  the  by-laws,  the  whole  number  is  necessary  to  make  a 
quorum  for  the  transaction  of  business.  The  dissensions  be- 
tween these  two  parties — Sternberg  and  his  wife  on  one  side 
and  Wolff  and  his  wife  on  the  other  side — ^have  brought  the 
affairs  of  this  company  to  a  deadlock,  so  far  as  any  corporate 
action  by  the  board  of  directors  is  concerned. 

It  may  be  assumed  that  the  court  of  chancery  has  no  jurisdic- 
tion to  dissolve  a  solvent  corporation  and  distribute  its  assets  on 
the  ground  that  the  business  of  the  corporation  is  improperly 
conducted  by  its  board  of  directors,  even  though  such  misman- 
agement be  with  the  concurrence  of  a  majority  of  the  stock- 
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holders;  but  the  jurisdiction  of  the  court  of  chancery  to  control 
the  business  of  a  company,  especially  a  trading  company,  pend- 
ing a  litigation  over  the  management  and  conduct  of  its  busi- 
ness, must  ^^^  necessarily  exist,  and  we  think,  pending  a  litiga- 
tion such  as  that  wliich  is  inaugurated  by  the  proceedings  in  this 
case,  a  receiver  may  be  appointed.  Corporations  such  as  the 
one  now  before  us  are  mere  trading  companies,  with  a  corporate 
organization  for  the  convenience  of  conducting  the  business  for 
which  they  were  incorporated.  Such  a  corporation  has  not  the 
qualities  of  corporations  created  for  public  purposes.  No  reason 
appears  why,  in  the  matter  of  the  control  and  conduct  of  its 
business,  the  corporation  and  its  officers  should  not  be  within 
the  control  of  the  court  of  chancery  to  an  extent  corresponding 
with  the  control  of  that  court  over  the  business  of  a  mere  part- 
nership. 

The  cases  establish  the  power  of  the  court  in  virtue  of  its  gen- 
eral jurisdiction  to  preserve  the  subject  of  litigation  pendente 
lite,  though  it  may  relate  to  the  affairs  of  a  trading  company  in 
form  organized  as  a  corporation.  The  two  cases  cited  by  the 
vice-chancellor  in  his  second  opinion  are  to  that  effect:  Feather- 
stone  V.  Cooke,  Trades  Auxiliary  Co.  v.  Vickers,  L.  K.  16  Eq. 
Cas.  298,  303.  In  the  first  case,  the  complications  in  the  affairs 
of  the  company  arose  out  of  a  division  in  the  board  of  directors, 
which  made  it  absolutely  impossible  that  the  affairs  of  the  com- 
pany could  be  conducted  with  advantage.  Vice-Chancellor 
Malins  in  that  case  says:  '*With  regard  to  private  partnerships, 
nothing  is  of  more  frequent  occurrence  than  the  quarrels  of  part- 
ners. If  partners  quarrel,  oust  each  other  from  the  manage- 
ment, or  so  conduct  themselves  that  the  partnership  cannot  go 
on  with  advantage,  it  is  every  day's  practice  for  the  court  to  in- 
terfere by  injunction  and  appoint  a  receiver  if  necessary.  With 
regard  to  public  companies,  I  apprehend  the  same  principle  is 
applicable.  If  a  state  of  things  exists  in  which  the  governing 
body  are  so  divided  that  they  cannot  act  together,  and  there  is 
the  same  kind  of  feeling  between  the  members  as  there  is  fre- 
quently in  the  case  of  private  partnerships,  it  is  clearly  within 
the  rule  of  this  court  to  interfere,  and  it  will  do  so."  The  court 
in  that  case  intervened  by  injunction  and  receiver  simply  to 
protect  the  property  of  the  company,  to  continue,  however,  no 
longer  than  until  a  governing  body  was  duly  appointed.  In  the 
latter  case,  the  dissension  was  also  in  the  board  of  directors,  *®" 
one  set  of  which  closed  the  office  doors  of  the  company's  build- 
ing, and  the  other  set,  with  the  aid  of  some  laborers,  broke  open 
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the  doore  with  crowbars  and  forced  the  office  open.  The  prayer 
of  the  bill  was  for  the  appointment  of  a  receiver  until  the  proper 
board  of  directors  was  constituted.  The  vice-chancellor  placed 
the  affairs  of  the  company  in  the  hands  of  a  receiver  pendente 
lite  until  a  new  governing  body  was  appointed.  The  vice-chan- 
cellor's opinion  states  the  principle  to  be  that  the  court  will  not 
interfere  with  the  internal  affairs  of  joint  stock  companies  un- 
less they  are  in  a  condition  in  which  ther*  is  no  properly  con- 
stituted governing  body,  or  there  are  such  dissensions  in  the  gov- 
erning body  that  it  is  impossible  to  carry  on  the  business  with 
advantage  to  the  parties  interested;  in  such  a  case  the  court  will 
interfere,  but  only  for  a  limited  tim^  and  to  as  small  an  extent 
as  possible. 

Chancellor  Eunyon,  in  Einstein  v.  Rosenfeld,  38  N.  J.  Eq.  309, 
after  citing  the  two  cases  already  cited,  did  not  dissent  from  the 
ruling  of  the  vice-chancellor  in  those  cases.  He  denied  the  ap- 
pointment of  a  receiver  on  the  ground  that  the  business  of  the 
company  was  being  carried  on,  and  that  there  was  no  need  of 
immediate  interference  on  the  part  of  the  court  for  the  protec- 
tion of  the  property  or  business  interests  of  the  company.  In 
Archer  v.  American  Water  Works,  50  N.  J.  Eq.  33,  the  present 
chancellor,  after  referring  to  the  three  cases  above  cited,  said 
that:  "If  the  present  directors  of  the  company  continue  their 
dissensions  so  that  the  affairs  of  the  company  are  not  speedily 
attended  to,  upon  a  proper  application  I  will  care  for  the  prop- 
erty, pending  the  determination  of  the  suit,  through  the  instru- 
mentality of  a  receiver.  Such  action  will  be  supported  by  pre- 
cedents and  authority.  My  interference,  however,  by  injunction 
and  receiver,  will  be  limited  to  the  imperative  requirements  of 
the  present  emergency.**  In  an  earlier  case  Vice-Chancellor 
Van  Fleet  said:  "The  power  of  this  court  to  appoint  a  receiver 
of  a  corporation,  either  because  it  has  no  properly  constituted 
governing  body  or  because  there  are  such  dissensions  in  its  gov- 
erning body  as  to  make  it  impossible  for  the  corporation  to  carry 
on  its  business  with  advantage  to  its  stockholders,  I  think  must 
be  ^^•^  regarded  as  settled,  but  I  think  it  is  equally  well  settled 
that  this  power  is  subject  to  certain  limitations,  namely,  it  must 
always  be  exercised  with  great  caution  and  only  for  such  time 
and  to  such  an  extent  as  may  be  necessary  to  preserve  the  prop- 
erty of  the  corporation  and  protect  the  rights  and  interests  of  its 
•tockholders*':  Edison  v,  Edison  United  Phonograph  Co.,  62  N. 
J.  Eq.  620,  625,  626.  In  Fougoray  ▼.  Cord,  50  N.  J.  Eq.  185. 
Ijaurel  Spring!  Land  Co.  v.  Fougeray,  50  N.  J.  Eq.  756,  thia 
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court  did  not  deny  the  power  of  the  court  of  chancery  to  appoint 
a  receiver  pendente  lite  for  the  management  of  the  affairs  of  an 
incorporated  company  organized  for  the  purposes  of  trade.  The 
ruling  of  this  court  was,  that  "the  disturbance  of  corporate 
functions  incident  to  a  receivership  are  extreme  powers,  and  may 
not  be  decreed  by  a  court  of  equity  when  the  specific  acts  com- 
plained of  are  capable  of  redress  and  complete  restitution,  and 
those  apprehended  fall  within  the  ordinary  jurisdiction  by  in- 
junction.'^ The  order  of  the  court  of  chancery  appointing  a  re- 
ceiver in  that  case  was  set  aside  by  this  court,  not  on  the  ground 
of  a  want  of  power  in  the  court  of  chancery  to  resort  to  the  pro- 
posed mode  of  relief,  but  on  the  ground  that>  in  the  judgment 
of  this  court,  that  power  was  in  that  instance  improperly  exer- 
cised. 

That  some  redress  should  have  been  afforded  under  the  bill 
filed  in  this  case  is  apparent  from  the  facts  disclosed  in  the  bill 
and  affidavits.  That  the  vice-chancellor  granted  injunctions 
which  so  completely  interfered  with  the  affairs  of  the  company 
as  to  make  the  conduct  of  its  business  by  its  officers  in  ordinary 
business  methods  impossible,  and  assumed  the  administration  of 
its  business  affairs  to  such  an  extent  as  to  be  utterly  imprac- 
ticable, affords  a  convincing  argument  for  such  relief  as  is  prac- 
ticable through  the  intervention  of  the  court  of  chancery  under 
the  circumstances.  Such  relief,  we  think,  could  be  afforded  only 
by  the  appointment  of  a  receiver  pendente  lite. 

On  both  appeals  the  injunction  orders  should  be  vacated,  and 
the  record  should  be  remitted  to  the  court  of  chancery,  to  be 
proceeded  with  in  accordance  with  these  views. 


RECEIVERS— APPOINTMENT— DISSENSIONS  IN  OORPORA- 
TIONS.— When  a  court  appoints  a  receiver  of  a  corporation  on  ac- 
count of  dissensions  in  the  governing  body,  It  will  interfere  for  a 
limited  lime  only,  and  to  as  small  an  extent  as  possible:  Wallace  v. 
Pierce- Wallace  Pub.  Co..  101  Iowa,  313;  63  Am.  St.  Rep.  389.  See 
monographic  note  to  Cortelyeu  v.  Hathaway,  64  Am.  Dec.  485,  486. 

IN.IUNCTIONS— ISSUE  OF.  UPON  CONDITION.- Where  condi- 
tions remain  to  be  performed  by  both  parties  to  the  litigation,  an 
injunction  should  not  be  granted  which  absolutely  binds  one  person 
to  perform  his  part  of  the  conditions,  while  it  leaves  the  other 
l)arty  free.  The  party  in  whose  favor  the  Injunction  is  granted 
should  first  be  required  to  give  a  secured  bond  that  he  will  perform 
his  part  of  the  conditions:  Macon  etc.  B.  B.  CJo.  v.  Gibson,  85  G*. 
1;  21  Am.  St.  Rep.  135,  and  note. 
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WiTHEOW  V.  Warner. 

[56  NEW  JKKSJiY  Equity,  79o.] 

FRAUDULENT  CONVEYANCES.— Where  it  is  claimed  that  a 
voluntary  conveyance  is  fraudulent  as  against  creditors,  but  the 
evidence  is  not  sufficient  to  justify  the  court  in  avoiding  it  abso- 
lutely, but  is  adequate  to  excite  a  well-grounded  suspicion  respect- 
ing the  adequacy  of  the  con;sideration  and  the  fairness  of  the  trans- 
action, the  conveyance  will  be  permitted  to  stand  only  as  security 
for  the  consideration  actually  paid. 

David  J.  Pancoast,  for  the  appellant. 

Howard  Carrow,  for  the  respondent. 

802  COLLINS,  J.  The  burden  of  complaint  of  the  appellant 
is,  that  while  disclaiming  any  right  to  presume  fraud  on  his 
part,  and  conceding  that  there  is  no  evidence  that  he  knew  of  his 
grantors'  fraudulent  intentions,  the  vice-chancellor  nevertheleea 
proceeds  to  deprive  him  of  the  fruits  of  his  bargain. 

The  concession,  if  warranted,  had  weight  only  as  against  an 
absolute  avoiding  of  the  deed.  To  work  such  a  result  it  is  neces- 
sary that  it  should  appear  that  the  grantee  had  knowledge  of 
or  participated  in  the  fraudulent  intent  of  the  grantor;  but 
where,  in  such  a  suit  as  is  involved  in  this  appeal,  the  evidence, 
though  not  sufficient  to  induce  the  court  to  avoid  the  deed  ab- 
solutely on  the  ground  of  fraud,  is  sufficient  to  excite  a  well- 
grounded  suspicion  as  to  the  adequacy  of  the  consideration  and 
***  the  fairness  of  the  transaction,  the  court  will  permit  the  con- 
veyance to  stand  only  as  security  for  the  consideration  actually 
given. 

Such  was  declared  to  be  the  doctrine  of  courts  of  equity  by 
Mr.  Justice  Depue  in  the  case  of  Muirheid  v.  Smith,  35  N.  J. 
Eq.  303,  312,  decided  in  this  court.  In  that  case  the  majority 
of  the  court  had  no  doubt  of  the  adequacy  of  consideration  or 
of  the  bona  fides  of  the  deed;  but  the  doctrine  so  declared  in  the 
opinion  read  for  the  minority  was  not  in  any  way  challenged  in 
the  opinion  read  for  the  court.  On  the  contrary,  it  was  impli- 
edly, if  not  expressly,  upheld.  It  had  been  enunciated  in  al- 
most the  same  terms  by  Chancellor  Kent  in  Boyd  v.  Dunlap,  1 
Johns.  Ch.  478,  and  approved  by  this  court  in  Demarest  v.  Ter- 
hune,  18  N.  J,  Eq.  532.  The  only  essential  difference  between 
the  case  last  cited  and  that  now  before  us  is,  that  in  the  one  the 
consideration  of  the  deed  held  to  be  a  mortgage  was  an  antecedent 
debt,  while  in  the  other  it  is  a  money  payment.  This  difference 
does  not  affect  the  principle  involved.     The  doctrine  declared 
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was,  in  this  court,  in  the  case  of  Winans  v.  Graves,  43  N".  J.  Eq. 
26.3,  276,  held  applicable  to  a  new  consideration.  In  Demarest 
V.  Terhune,  18  N.  J.  Eq.  532,  it  was  adjudged  that  when  the 
consideration  of  a  conveyance  made  by  a  debtor  in  failing 
circumstances  is  shown  to  be  inadequate,  the  burden  of  proving 
bona  fides  is  thrown  on  the  grantee,  and  that  if  tlie  honesty  of  the 
conveyance  is  left  in  doubt,  upon  the  evidence,  the  sale  will  be 
set  aside  on  equitable  terms. 

Upon  the  facts  proved  in  this  case  the  appellant  has  no  ground 
to  complaint  of  a  decree  securing  him,  as  by  way  of  mortgage, 
the  sum  he  claims  to  have  paid  for  the  property. 

It  has  been  suggested  that  the  frame  of  the  bill  is  not  adapted 
to  such  a  decree.  The  bill  is  not  quite  accurately  stated  in  the 
opinion  below.  It  simply  charges  that  to  prevent  the  complain- 
ant from  collecting  his  debt  the  conveyances  and  mortgage  re- 
cited were  given;  that  "no  consideration  whatever  was  paid  or 
exists  or  did  exist  for  any  of  the  said  conveyances  or  mortgage," 
and  that  the  grantor  remains  in  possession.  It  prays  that  "the 
said  fraudulent  conveyances  and  mortgage  ....  may  be  set 
aside  and  declared  null  and  void,"  and  for  other  relief. 

®*^  In  Winans  v.  Graves,  43  N.  J.  Eq,  263,  it  was  assumed 
that  such  a  bill  would  not  warrant  the  relief  there,  as  in  this 
case,  deemed  appropriate,  although  it  was  intimated  that  proper 
amendments  might  be  made  in  this  court;  but  it  evidently  was 
not  noticed  by  the  learned  judge  who  wrote  the  opinion  in  that 
case  that  in  Demarest  v.  Terhune,  18  N.  J.  Eq.  532,  it  had  been 
directly  decided  that  a  like  bill  was  sufficient  for  the  purpose. 
Chief  Justice  Beasley,  in  delivering  the  opinion  of  this  court, 
said:  "Nor  is  the  frame  of  the  bill  inapplicable  to  this  aspect  of 
the  case.  It  proceeds  upon  the  point  of  a  conveyance  without 
consideration,  and  which  was,  on  that  account,  a  fraud  upon 
creditors.  The  case  laid,  therefore,  is  partially  proved;  the  con- 
veyance, though  no-t  wholly,  is  in  some  degree  voluntary,  and  is 
thus  far  constructively  a  fraud,  delaying,  and  if  not  set  aside  or 
controlled,  defeating  creditors.  I  do  not,  consequently,  find  any 
difficulty  arising  from  the  structure  of  the  pleadings  in  granting 
relief  in  the  form  indicated,"  and  it  was  decreed  that  the  deed 
should  stand  as  a  mortgage. 

The  relief,  therefore,  intended  by  the  learned  vice-chancellor 
in  the  present  case  should  be  effectuated,  but  by  inadvertence 
the  decree  has  been  made  too  broad.  It  directs  a  conveyance  to 
the  complainant  upon  payment  of  Mr.  Withrow's  claim.    The 
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utmost  that  complainant  could  ask  was  a  sale  of  the  premises 
to  pay,  first,  the  Withrow  claim,  and  then  his  judgment. 

Let  the  decree  be  reversed,  and  the  cause  be  remitted  with  in- 
fitructions  in  conformity  with  this  opinion. 

No  costs  will  be  allowed  in  this  court. 


FRAUDULENT  CONVEYANCES  —  VOLUNTARY  OONVBiY- 
ANCES— WHEN  VOID.— The  fact  that  a  transfer  was  made  upon 
an  Inadequate  consideration  Is  doubtless  one  which  may  be,  and 
ought  to  be,  considered  by  a  court  or  jury  In  determining  whether 
or  not  the  transfer  was  made  with  Intent  to  defraud  creditors  of 
the  grantor,  and  If,  In  connection  with  other  circumstances,  It  satis- 
fies them  of  such  fraudulent  Intent,  the  transfer  should  be  disre- 
garded: See  monographic  note  to  Hagerman  v.  Buchanan,  14  Am. 
St  Rep.  739,  on  voluntary  conveyances;  also,  monographic  note  to 
Jenkins  t.  Clement,  14  Am.  Dec.  70S-70O. 


CASES 
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Flanders  v,  Aumaok. 

[32  Obeoon,  19.] 

EXECUTION  SALES.— REDEMPTION  BY  THE  JUDG- 
MENT DEBTOR  of  his  lands  sold  under  execution  reinstates  the 
Hen  of  the  judgment  for  any  balance  remaining  unpaid,  and  sub- 
jects the  lands  to  a  resale  to  satisfy  such  balance. 

EXECUTION  SALES.— REDEMPTION  BY  THE  GRANTEE 
OF  THE  JUDGMENT  DEBTOR  from  an  execution  sale  of  land 
bid  in  for  less  than  the  judgment  reinstates  the  lien  for  the  unpaid 
balance,  and  a  resale  of  the  land  may  be  had  to  satisfy  such  bal- 
ance, if  the  judgment  lien  has  attached  at  the  time  that  the  trans- 
fer is  made. 

Action  by  J.  C.  Flanders,  against  L.  N.  Aumacl^  administra- 
tor of  the  estate  of  E.  S.  Rash,  deceased,  and  the  sheriff  to  re- 
strain an  execution  sale  of  certain  lots  of  land  which  were  at 
one  time  owned  by  W.  G.  Jenne  and  wife,  against  whom  E.  S. 
Bash  recovered  a  Judgment.  Subsequently  Rash  bid  in  the 
property  at  execution  sale  for  less  than  the  amount  due  on  the 
judgment,  and  afterward  Jenne  and  wife  conveyed  said  prop- 
erty to  said  Flanders,  who  then  redeemed  it  from  the  sale.  An 
alias  execution  afterward  issued  upon  said  judgment  for  the 
balance  due  thereon.  Hence  this  suit  Judgment  for  plaintiff 
and  the  defendants  appealed. 

Watson,  Beekman  &  Watson,  for  the  appellants. 

J.  C.  Flanders,  and  Williams,  Wood  &  Linthicmn,  for  the 
respondent. 

^  WOLVERTOl^,  J.  The  issues  presented  by  the  record 
involve  a  question  as  to  the  effect  to  be  given  the  execution  sale 
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and  redemption  therefrom  by  the  successor  in  interest  of  the 
judgment  debtors.  Plaintiff  contends  that  it  extinguished  ab- 
solutely and  effectually  the  lien  of  the  judgment  upon  the  prem- 
ises in  question,  while  the  defendants  insist  that  the  redemp- 
tion had  the  effect  to  reinstate  the  lien,  and  subject  the  prop- 
erty to  a  second  sale  for  the  unpaid  balance  of  the  judgment  af- 
ter the  application  thereto  of  the  amount  bid  at  the  first  sale. 
The  identical  ^^  question  has  been  decided  in  Settlemire  v. 
Newsome,  10  Or.  446,  adversely  to  plaintiff's  contention,  but  it 
is  thought  that  decision  was  overruled  in  Willis  v.  Miller,  23 
Or.  352;  and  it  is  strongly  insisted  that,  if  the  latter  does  not 
suffice  for  that  purpose,  it  should  be  now  overruled,  as  unsound 
in  principle  and  unsupported  by  the  great  weight  of  authority. 

The  authorities  are  practically  uniform  that  a  redemption  by 
the  judgment  debtor  of  his  lands  sold  under  execution  will  re- 
instate the  lien  of  the  judgment  for  any  balance  remaining  un- 
p;iid,  and  subject  the  lands  to  a  resale  to  satisfy  such  balance: 
State  V.  Sherill,  34  Ind.  57;  Allen  v.  McGaughey,  31  Ark.  253, 
260;  Bodine  v.  Moore,  18  N.  Y.  347;  Wood  v.  Colvin,  5  Hill, 
228.  Such  was  and  is  the  doctrine  in  Iowa,  and  it  was  early 
held  that  the  same  result  would  attend  a  redemption  by  his  suc- 
cessor in  interest:  See  Crosby  v.  Elkader  Lodge,  16  Iowa,  399; 
Hays  v.  Thode,  18  Iowa,  51;  Rorer  on  Judicial  Sales,  sees.  955- 
959.  But  in  Clayton  v.  Ellis,  50  Iowa,  590,  a  more  recent  case 
from  that  state,  Seevers,  J.,  says:  "If  redemption  of  the  whole 
or  any  parcel  is  made  by  the  debtor,  the  judgment,  to  the  ex- 
tent of  the  balance  due  thereon,  would  constitute  a  lien  on  the 
premises  in  his  hands,  and  they  might  again  be  sold  on  execu- 
tion based  on  said  judgment.  But  we  see  no  reason  why  the 
debtor  may  not  sell  his  right  of  redemption,  and  his  vendee  re- 
deem by  paying  the  amount  of  the  bid,  interest,  and  costs."  This 
result,  it  was  thought,  followed  from  the  conclufiion  reached 
in  that  and  **  prior  cases  (Hays  v.  Thode,  18  Iowa,  51,  and 
Tattle  v.  Dewey,  44  Iowa,  306),  to  the  effect  that  the  lien  of  a 
judgment  under  which  real  property  has  been  sold  and  bid  in 
by  the  judgment  creditor  for  less  than  the  amount  due  thereon 
is  devested  as  to  the  unpaid  balance;  but  the  only  question  pre- 
sented in  that  case  wa»  whether  land  sold  under  execution  in 
pursuance  of  a  decree  of  foreclosure  of  a  mortgage,  and  pur- 
chased by  the  execution  creditor  for  less  than  the  amount  of 
the  decree,  could  be  redeemed  by  the  holder  of  the  deficiency 
judgment,  who  was  an  heir  of  the  purchaser;  and  it  was  hold 
that  it  could  not,  and  this  upon  the  ground  that  his  lien  waa  ex- 
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tinguished  by  the  sale.  What  was  said  beyond  this  waa  not  nec- 
essary to  a  decision  of  the  case.  However,  whether  it  be  re- 
garded as  dicta  or  not,  it  has  come  to  be  regarded  as  settled  law 
in  that  state.  The  decision  has  been  approved  in  Hayden  v. 
Smith,  58  Iowa,  285,  and  Todd  v.  Davey,  60  Iowa,  534.  And 
in  Moody  v.  Funk,  82  Iowa,  1,  31  Am.  St.  Rep.  455,  Robinson, 
J.,  says:  "That  the  lien  of  the  judgment  would  not  be  devested 
*as  to  all  persons'  by  the  sale  was  held,  in  effect,  in  Harms  v. 
Palmer,  73  Iowa,  446,  5  Am.  St.  Rep.  691;  Campbell  v.  Magin- 
nis,  70  Iowa,  589;  Peckenbaugh  v.  Cook,  61  Iowa,  478,  and  other 
cases;  for  it  was  said  in  the  cases  cited  that,  if  the  judgment 
debtor  redeem,  the  land  redeemed  would  become  subject  to  the 
lien  of  the  unpaid  portion  of  the  judgment.  But  there  is  a 
marked  difference  between  the  case  of  a  redemption  ^^  by  the 

judgment  debtor  and  that  of  a  redemption  by  his  grantee 

If  his  grantee  redeem,  the  execution  creditor  has  no  right  to 
complain."  The  earlier  cases  in  that  state  may  therefore  be 
considered  as  overruled  and  no  longer  controlling.  Mr.  Free- 
man is  of  the  opinion  that  the  lien  is  removed  by  the  sale,  and 
that,  while  it  may  attach  after  redemption  as  to  newly  acquired 
property  for  any  deficiency,  it  is  not  restored  as  of  its  original 
date:  2  Freeman  on  Executions,  sec.  321.  In  Seligman  v.  Laub- 
heimer,  58  HI.  124,  it  is  held  that  under  the  Illinois  statute  a 
redemption  by  the  grantee  of  the  mortgagor,  who  was  also 'a 
junior  mortgage  creditor,  from  a  sale  under  a  decree  in  a  suit 
instituted  by  the  prior  mortgagee,  foreclosing  both  mortgages, 
made  for  less  than  the  amount  of  the  senior  mortgage,  did  not 
restore  the  lien  of  such  mortgage  for  the  unpaid  balance,  but 
that  the  redemptioner  took  it  devested  of  any  lien  arising  there- 
from. These  latter  may  be  classed  as  in  support  of  respondent's 
contention,  but  Simpson  v.  Castle,  52  Cal.  644,  does  not  aid  him, 
as  it  was  rendered  in  view  of  a  very  different  statute. 

Other  authorities  maintain  the  contrary  doctrine.  In  THtus 
V.  Lewis,  3  Barb.  70,  one  Graves  recovered  a  judgment  against 
James  Whitcomb.  Execution  was  issued,  and  the  lands  of  Whit- 
comb  sold,  and  bid  in  by  Titus  for  less  than  the  judgment. 
Subsequently,  James  Whitcomb  conveyed  to  Ansen  Whitcomb, 
who  redeemed  from  the  sale  by  paying  -the  amount  of  the  bid 
and  costs.  Thereupon  a  resale  of  the  same  premises  was  had  to 
satisfy  the  unpaid  ^^  balance  of  the  judgment,  and  the  title 
under  this  latter  sale  was  upheld.  Under  a  statute  which  pro- 
vides that,  "upon  such  payment  being  made  by  any  person  so 
entitled  to  redeem  any  real  estate  so  sold,  the  sale  of  the  prem- 
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ises  so  redeemed,  and  the  certificates  of  such  sale  shall  be  null 
and  void,"  Gridley,  J.,  speaking  for  the  court,  says:  "In  this 
case,  therefore,  by  the  very  terms  of  this  enactment,  the  redemp- 
tion under  the  first  sale  rendered  that  sale  null  and  void;  and,  by 
necessary  consequence,  there  having  been  no  sale  in  law,  there 
was  no  extingishment  of  the  judgment  lien  upon  the  premises. 
The  judgment  was  merely  paid  and  satisfied  pro  tanto,  but  re- 
mained a  valid  lien  for  the  unpaid  balance.''  Wood  v.  Colvin, 
5  Hill,  228,  is  cited  and  was  regarded  as  an  authority  in  point, 
although  in  that  case  the  redemption  was  made  by  the  judg- 
ment debtor.  In  Rutherford  v.  Newman,  8  Minn.  47,  82  Am. 
Dec.  132,  it  is  held  that  a  redemption  by  the  successor  in  inter- 
est of  the  judgment  debtor  terminates  the  sale,  and  applies  the 
proceeds  as  a  pro  tanto  payment  on  the  judgment,  leaving  the 
estate  in  the  hands  of  such  redemptioner  in  the  same  condition 
in  which  it  would  have  been  had  the  redemption  been  made 
by  the  judgment  debtor  himself.  Warren  v.  Fish,  7  Minn,  432, 
and  Standish  v.  Vosberg,  27  Minn.  175,  are  to  the  same  effect. 
In  Indiana  it  is  held  that  a  redemption  by  one  having  a  con- 
veyance from  the  judgment  debtor  of  real  estate  previously  sold 
at  sheriff's  sale  annuls  the  sale,  and  restores  the  property  to  the 
position  it  occupied  before  the  sale  with  the  judgment  lien  or 
**  liens  reinstated  for  any  sums  remaining  unpaid:  Cauthorn 
V.  Indianapolis  etc.  R.  R.  Co.,  58  Ind.  14.  And  in  Green  v. 
Stobo,  118  Ind.  332,  a  like  conclusion  was  reached,  where  an 
heir  to  the  judgment  debtor  redeemed:  See,  also,  Hervey  v. 
Kroet,  116  Ind.  268,  and  Goddard  v.  Renner,  57  Ind.  532.  The 
case  of  Porter  v.  Pittsburg  Steel  Company,  122  U.  S.  267,  ia 
in  harmony  with  the  doctrine  of  the  Indiana  courts. 

Upon  principle,  it  is  difficult  to  see  wherein  the  rights  of  a 
successor  in  interest  redeeming  are  to  be  distinguished  from 
those  of  the  judgment  debtor  himself.  The  statute  gives  the 
right  of  redemption  to  the  judgment  debtor  or  successor  in  in- 
terest, but  declares  that,  when  the  judgment  debtor  shall  re- 
deem, the  effect  of  the  sale  shall  terminate,  and  he  shall  be  re- 
stored to  his  estate.  A  conveyance  by  the  debtor  can  confer  no 
greater  rights  than  he  himself  had.  It  cannot  disencumber 
the  property,  nor  give  a  better  or  superior  title.  The  successor 
is  not  a  bona  fide  purchaser  for  value,  but  simply  occupies  the 
shoes  of  his  predecessor,  with  no  new  or  enlarged  rights  or 
privileges,  and  can  neither  exercise  nor  enjoy  any  that  the  judg- 
ment debtor  did  not  possess  or  could  not  have  enjoyed.  The  ef- 
fect of  a  sale  under  execution  is  to  suspend,  but  not  to  devest. 
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the  lien  of  the  judgment,  as  it  suspends  all  subsequent  liens  un- 
til redemption  is  made,  but  a  sheriff's  deed  cuts  them  off  alto- 
gether. During  the  interim  between  the  sale  and  the  deed,  tha 
rights  of  the  parties  interested  *®  are  measured  by  the  statute. 
The  sale  is  inchoate,  and  does  not  transfer  title  until  consum- 
mated by  the  execution  and  delivery  of  the  deed  in  due  course 
of  law.  If  subsequent  lienors,  whether  by  judgment,  decree,  or 
mortgage,  redeem,  the  course  of  the  sale  is  not  thereby  impeded 
or  precluded,  but  finally  culminates  in  a  deed  as  if  no  redemp- 
tion was  had  by  any  one,  and  the  deed  puts  an  end  to  the  lien 
of  the  judgment  or  decree  under  which  the  sale  was  made,  and 
all  other  liens  subsequently  acquired.  But  a  redemption  by 
the  judgment  debtor  has  a  very  different  effect.  It  terminates 
the  sale,  and  restores  the  estate.  The  sheriff's  duties  are  at  an 
end,  and  he  can  proceed  no  further.  And  such  is  the  effect  of 
a  redemption  by  his  successor  in  interest.  The  statute  has  pro- 
vided for  redemption  by  but  two  classes  of  persons — the  judg- 
ment debtor  and  his  successor  in  interest,  and  creditors  having 
liens,  etc.  A  redemption  by  the  latter  class  is  with  a  purpose 
of  securing  a  sheriff's  deed  in  pursuance  of  the  sale,  and  a  re- 
demption by  the  former  is  inimical  to  the  sale,  and  puts  an 
end  to  it;  and  the  effect  cannot  be  different  whether  the  judg- 
ment debtor  or  his  successor  in  interest  redeem.  The  lien  of 
the  judgment  under  which  the  sale  proceeded,  if  only  partially 
satisfied,  is  not  devested  or  eradicated,  but  is  simply  suspended, 
as  are  the  liens  of  all  creditors  having  subsequent  judgments, 
decrees,  or  mortgages,  pending  the  sale.  If  the  sale  is  perfected 
either  to  the  purchaser  or  through  the  redemption  by  subse- 
quent lienors,  they  are  all  swept  away;  -'^  but  if  redemption  is 
had  by  the  judgment  debtor  or  his  successor,  they  all  survive  or 
are  reinstated  as  though  no  sale  had  been  had.  This  must  be 
said  of  the  subsequent  liens,  and  it  should  be  true  of  the  lien 
of  the  judgment  under  which  the  sale  was  effected;  else,  if  it 
only  took  effect  as  of  the  date  of  redemption,  subsequent  liens 
would  become  superior  and  entitled  to  prior  payment  upon  a 
resale.  Mr.  Justice  Blatchford,  when  he  rendered  the  opinion 
in  Porter  v.  Steel  Company,  122  U.  S.  267,  evidently  enter- 
tained a  like  view,  for  he  says:  "The  redemption  was  not  made 
by  the  judgment  debtor,  so  as  to  vacate  the  sale  and  reinstate 
the  lien  for  the  balance  of  the  judgment  which  the  purchase 
money  of  the  sale  did  not  pay/'  So  with  Mitchell,  J.,  in  Her- 
vey  V.  Krost,  116  Ind.  268,  He  says:  "An  examination  of  the 
statute  will  make  it  apparent  that  the  right  to  make  a  statutory 
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redemption  is  confined  to  three  classes  of  persons:  1.  The  own- 
er or  part  owner,  his  executor  or  administrator,  under  the  order 
of  the  court,  or  his  heirs  or  devisees,  or  any  person  claiming  a 
legal  or  equitable  title  under  him  or  them;  2.  Any  judgment 
creditor;  ....  and  3.  Any   person  having    a    lien,  otherwise 

than  hy  Judgment It  is  only  in  case  of  redemption  by 

persons  embraced  in  the  first  class  that  the  sale  is  vacated,  and 
the  real  estate  again  subjected  to  the  lien  of  the  judgment,  and 
to  resale  as  if  no  sale  had  been  made."  For  additional  authori- 
ties bearing  more  or  less  upon  the  views  here  entertained,  see 
20  Am.  &  Eng.  **  Ency.  of  Law,  1st  ed.,  639;  Bodine  v.  Moore, 
18  N.  y.  347;  Livingstone  v.  Arnoux,  56  N.  Y.  507;  Phyfe  v. 
Riley,  15  Wend.  248;  30  Am.  Dec.  55;  Catlin  v.  Jackson,  8 
Johns.  520;  Cartwright  v.  Savage,  5  Or.  397;  Dray  v.  Dray,  21 
Or.  59-67. 

These  latter  authorities  lead  to  the  conclusion  that  a  redemp- 
tion by  the  grantee  of  the  judgment  debtor  from  an  execution 
sale  of  real  property,  bid  in  for  less  than  the  judgment,  applies 
the  amount  bid  pro  tanto  in  payment  of  such  judgment,  ter-. 
minates  the  sale,  restores  him  to  his  estate,  and  restores  or  re- 
instates the  lien  for  the  unpaid  balance,  and  a  resale  of  the  prop- 
erty may  be  had  to  satisfy  the  same.  This  we  think  to  be  the 
better  rule  and  doctrine,  and  therefore  approve  Settlemire  v. 
Newsome,  10  Or.  446.  Nor  does  Willis  v.  Miller,  23  Or.  352, 
contravene  the  rule,  and  was  not  designed  nor  intended  to  over- 
rule Settlemire  v.  Newsome,  10  Or.  446,  or  modify  it  in  any  par- 
ticular. The  facts  in  Willis  v.  Miller,  23  Or.  352,  were  that  one 
Phipps,  being  the  o^^^ler  of  certain  real  property,  mortgaged  it 
to  Humphrey  &  Flint,  and  two  days  later  conveyed  to  Willis. 
Humphrey  &  Flint  subsequently  obtained  a  decree  of  foreclos- 
ure directing  a  sale  of  the  premises  to  satisfy  the  same,  with 
judgment  over  against  Phipps  for  any  deficiency  that  might  re- 
main after  the  sale  and  application  of  the  proceeds.  A  sale  was 
had  in  pursuance  of  the  decree,  and  a  deficiency  remained.  Wil- 
lis redeemed,  and,  an  execution  having  been  issued  upon  the 
deficiency  judgment,  and  a  levy  made  by  virtue  thereof  upon 
the  same  premises,  a  *®  resale  was  enjoined.  The  deficiency 
judgment  was  against  Phipps  alone,  and  therefore  never  became 
a  general  lien  against  the  land  in  the  hands  of  Willis.  Hence 
it  was  held  that  the  redemption  by  Willis  did  not  affect  the 
judgment  in  any  way,  and  that,  by  the  sale  under  the  decree, 
the  mortgagees  had  exhausted  the  remedy  afforded  them  by  vir- 
tue of  their  mortgage  contract.    A  mortgage  is  a  specific  lien. 
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which  attaches  by  virtue  of  the  contract  of  the  parties  concerned; 
but  the  lien  of  a  judgment  is  general,  and  attaches  by  operation 
of  law,  as  a  sequence  of  its  rendition.    Foreclosure  is  a  remedy 
by  which  the  property  covered  by  the  mortgage    may   be  sub- 
jected to  sale  for  the  payoient  of  the  demand  for  which  the 
mortgage  stands  as  security,  and,  when  the  decree  is  had  and 
the  property  sold  to  satisfy  it,  the  mortgagee  has  obtained  all 
he  contracted  for;  but,  if  there  is  also  a  personal  decree  against 
the  mortgage  debtor,  this  becomes,  from  the  date  of  its  docket- 
ing, a  general  lien  upon  his  real  property,  as  in  case  of  a  judg- 
ment; and,  if  a  deficiency  remains  after  the  application  of  the 
proceeds  of  the  sale  of  the  lands  covered  by  the  mortgage,  the 
decree  may  be  enforced  by  execution,  as  in  ordinary  cases:  Hill's 
Annotated    Laws,  sec.  417,  subd.  2.    The  resale  does  not  take 
place  under  the  order  for  the  sale   of  the  specific  property  cov- 
ered by    the  mortgage  lien,  for  that  has  been  exhausted,  but 
under  the  personal  decree  which  remains  as  a  deficiency  decree 
against  the  mortgage  debtor  after  the  application  of  the  pro- 
ceeds arising  under  the  order  of  sale;  and  a  redemption  ^^  will 
not  reinstate  the  specific  mortgage  lien,  while  it  will  the  gen- 
eral lien  acquired  by  the  personal  decree.     This  distinction  is 
clear,  and  is  bottomed  both  upon  principle  and  authority.    Tlie 
redemption  is  from   the  sale,  and  not  from  the  mortgage;  and 
if  the  lien  of  the  personal  decree  has  never  attached,  by  reason 
of  the  mortgagor  not  having  the  fee  of  the  property    at    the 
time  it  was  rendered,  there  never  existed  any  lien  to  be  rein- 
stated against  his  successor  in  interest,  who  purchased  prior  to 
the  decree.     Ogle  v.  Koemer,  140  111.  170,  fully  sustains  this 
view.    For  authorities  other  than  those  cited  in  the  opinion,  see 
Standish  v.  Vosberg,  27  Minn.  175;  Fov/ler  v.  Johnson,  26  Minn. 
338;  Campbell  v.  Maginnis,  70  Iowa,  589;  Harms  v.  Palmer,  61 
Iowa,  483:  Harms  v.  Palmer,  73  Iowa,  446;  5  Am.  St.  Rep.  691; 
Escher  v.  Simmons,  54  Iowa,  269,  275.    The  decree  of  the  court 
below  will  be  reversed,  and  one   entered   here   dismissing   the 
complaint. 

Ezectitlon  Sales— Effect  of  Redemption  From* 

The  doctrine  of  the  principal  case— namely,  that  the  redemption 
of  land  sold  under  execution  by  a  purchaser  from  the  execution 
debtor  after  the  execution  sale  reinstates  the  lien  of  the  Judgment 
for  the  balance  remaining  due  thereon— Is,  perhaps,  sustained  by 
the  weight  of  authority,  though  there  are  well-considered  cases  to 
the  contrary.  In  the  early  case  of  Titus  v.  Lewis,  3  Barb.  70,  it 
was  decided  that  If,  after  the  sale  of  lands  on  an  execution  for  less 
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than  the  sum  due  upon  the  judgment,  they  were  redeemed  by  the 
grantee  of  the  judgment  debtor,  they  might  be  resold  by  the  sheriff 
for  the  balance  remaining  due  thereon.  In  such  case,  the  judg- 
ment Is  merely  satisfied  pro  tanto  by  the  redemption  and  remains 
a  valid  lien  upon  the  premises  for  the  unpaid  balance.  This  case 
was  decided  upon  the  authority  of  Wood  v.  Colvin,  5  Hill,  228, 
wherein  the  court  held  that  if  lands  were  sold  under  execution  and 
bid  in  by  a  third  person  for  less  than  the  amount  of  the  judgment, 
and  subsequently  redeemed  by  the  judgment  debtor,  they  might  be 
resold  on  the  same  execution  for  the  balance  remaining  due,  al- 
though the  return  day  had  passed  before  the  redemption  tooli  place. 
And  again,  in  Bodine  v.  Moore,  18  N.  Y.  347,  it  was  decided  that  the 
effect  of  a  redemption  by  the  judgment  debtor  of  land  sold  under 
execution  is  to  restore  a  junior  judgment,  under  which  the  sale  was 
also  had,  but  which  was  not  reached  in  the  application  of  the  pro- 
ceeds to  the  same  lien  which  it  had  before  the  sale. 

Redemption  by  the  judgment  debtor  or  his  successor  in  interest 
destroys  the  effect  of  the  sheriff's  sale,  as  such,  and  applies  the 
money  realized  thereby  as  a  payment  upon  the  judgment,  or  other 
lien  upon  which  the  property  was  sold.  Such  redemption  may  be 
made  without  paying  off  prior  liens,  and  all  liens  prior  or  subse- 
qiient  to  the  one  from  which  the  property  Is  redeemed  remain 
unimpaired,  except  that  the  money  paid  on  the  sale  or  redemption 
operates  as  a  payment  pro  tanto  of  the  judgment:  Rutherford  v. 
Newman,  8  Minn.  47;  82  Am.  Dec.  122. 

The  courts  of  the  state  of  Oregon  have  always  sustained  the  rule 
that  lands  sold  on  an  execution  for  an  amount  less  than  the  judg- 
ment debt  and  redeemed  by  the  grantee  of  the  judgment  debtor 
may  be  sold  a  second  time  for  the  balance  due  on  the  judgment: 
Settlemlre  v.  Newsome,  10  Or.  446.  Redemption  by  the  judgment 
debtor  or  his  successor  In  Interest  of  lands  sold  under  execution 
restores  the  Hen  of  the  judgment  In  the  same  condition  as  If  there 
had  been  no  sale:  Allen  v.  McGaughley,  31  Ark.  252.  It  was  de- 
cided at  an  early  date  in  Indiana  that  If  land  sold  under  execution 
for  less  than  the  amount  of  the  judgment  is  redeemed  by  the  judg- 
ment defendant,  the  priority  of  the  Hen  of  such  judgment  for  the 
remainder  of  the  amount  thereof  over  other  judgment  liens  con- 
tinues, as  If  such  sale  had  not  been  made:  State  v.  Sherill,  34  Ind. 
57.  This  ruling  was  followed  In  Goddard  v.  Renner,  57  Ind.  530, 
where  It  was  held  that  when  copartnership  realty,  which  has  been 
sold  under  execution  issued  on  a  judgment  against  the  firm.  Is  con- 
Teyed  by  a  member  thereof  to  a  grantee  who  redeems  from  such  sale 
such  redemption  Is  a  voluntary  payment  In  which  the  grantee  Is 
not  protected,  and  the  land  may  then  be  again  sold  under  the 
execution  to  satisfy  any  unpaid  balance  remaining  on  such  Judg- 
ment. And  if  real  estate  is  sold  under  execution  and  redeemed  by 
on  heir  of  the  deceased  judgment  debtor,  the  sale  Is  thereby 
vacated,  the  Hen  of  the  judgment  reinstated,  and  the  land  Is  again 
■ubject  to  sale  to  satisfy  any  unpaid  balance  of  the  Judgment- 
Green  v.  Strobe,  118  Ind.  332. 

And  In  Hervey  v.  Krost,  116  Ind.  268-272,  tt  was  said  that  when 
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property  Is  redeemed  by  any  person  falling  within  the  description 
of  those  designated  In  the  statute,  "the  effect  of  the  redemption  is 
to  annul  or  vacate  the  sale,  and  the  judgment  upon  which  the  sale 
was  made,  so  far  as  It  remains  unsatisfied  by  the  bid,  again  be- 
comes a  lien  upon  the  land,  and  is  reinstated  to  its  former  position: 
Goddard  v.  Renner,  57  Ind.  532;  State  v.  Sherill,  34  Ind.  57;  Bodine 
V.  Moore,  18  N.  Y.  347.  Accordingly,  it  has  been  held  that  a  re- 
demption by  one  who  took  a  conveyance  from  the  judgment  debtor 
of  real  estate  previously  sold  at  sheriff's  sale,  or  by  one  who  pur- 
chased the  property  at  sheriff's  sale  made  subsequent  to  the  sale 
redeemed  from,  simply  annulled  the  first  sale  and  restored  the  prop- 
erty to  the  position  it  occupied  before  the  sale,  with  the  judgment 
lien  or  liens  reinstated,  for  any  sums  remaining  unpaid:  Oauthorne 
V.  Indianapolis  etc.  R.  R.  Co.,  58  Ind.  14." 

In  the  case  of  Porter  v.  Pittsburg  Bessemer  Steel  Co.,  122  U.  S. 
267-281,  which  was  a  case  on  appeal  from  the  United  States  circuit 
court  for  the  district  of  Indiana,  the  court  said  that  "the  redemption 
was  not  made  by  the  judgment  debtor,  so  as  to  vacate  the  sale  and 
reinstate  the  lien  for  the  balance  of  the  judgment  which  the  pur- 
chase money  of  the  sale  did  not  pay.  The  redemption  was  made  by 
another  and  a  subsequent  lienholder,  who  redeemed  for  his  own 
benefit,  and  the  benefit  of  those  for  whom  he  was  trustee."  In 
Iowa,  also,  the  earlier  cases  maintained  that  if  the  judgment  debtor 
or  his  grantee  redeemed  land  which  has  been  sold  in  partial  satis- 
faction of  a  judgment,  which  was  a  subsisting  lieu  thereon.  It  again 
became  liable  to  levy  and  sale  for  the  satisfaction  of  the  unpaid 
balance  of  the  judgment:  Crosby  v.  Elliader  Lodge,  IG  Iowa,  399; 
C?urtis  V.  Millard,  14  Iowa,  128;  81  Am,  Dec.  460;  Hays  v.  Thode,  18 
Iowa,  52.  Although  it  does  not  become  so  liable  when  the  redemption 
is  made  by  a  lienholder:  Hays  v.  Thode,  18  Iowa,  52.  And  the  later 
Iowa  cases  also  hold  that  if  land  is  sold  under  execution  in  satisfac- 
tion in  part  only  of  the  judgment,  and  the  judgment  debtor  himself 
redeems  from  such  sale,  the  balance  of  the  judgment  at  once  attaches 
as  a  lien  upon  the  property,  and  it  may  be  again  sold  to  satisfy  that 
portion  of  the  judgment:  Campbell  v.  Maginuis,  70  Iowa,  589;  Peck- 
enbaugh  v.  Cook,  61  Iowa,  477.  In  Clayton  v.  Ellis,  50  Iowa,  590. 
the  supreme  court  of  Iowa  distinctly  overruled  Crosby  v.  Elkader 
Lodge,  16  Iowa,  399,  and  held  that  real  estate  which  has  been  sold 
under  execution  in  part  satisfaction  of  a  judgment  and  redeemed 
by  the  judgment  debtor  does  not  become  again  subject  In  his  hands 
to  the  lien  of  the  judgment  for  the  unsatisfied  balance  due.    In  de- 

.  ciding  this  case  the  court  found  it  impossible  to  reconcile  the 
earlier  Iowa  cases  and  said:  "Such  being  true,  we  are  at  liberty  to 

.  adopt  such  a  rule  as  is  deemed  to  be  the  proper  one  under  the  stat- 
ute, and  we  are  of  opinion  that  the  better  rule  is,  that  the  lien  of 
the  judgment  as  to  the  unsatisfied  balance  on  the  real  estate  sold 
is,  as  to  all  persons  and  in  all  cases,  divested  by  the  sale.  This 
simplifies  the  law  on  this  subject  and  uniformity  is  thereby  at- 
tained, which  is  certainly  desirable.  If  there  remains  a  balance 
due  on  the  judgment  after  the  sale  which  constitutes  a  lien  on  the 
land  sold,  it  is  diflScult  to  see  how  the  debtor  or  his  assignee  could 
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avail  himself  of  the  benefit  of  the  statute  except  by  paying  the 
whole  of  such  balance  before  he  could  redeem  the  most  insi?:nifl- 
cant  parcel,  for  the  statute  makes  no  provision  as  to  the  apportion- 
ment of  such  balance  on  the  several  parcels.  If  redemption  of  the 
whole  or  any  parcel  is  made  by  the  debtor,  the  judgment,  to  the 
extent  of  the  balance  due  thereon,  would  constitute  a  lien  on  the 
premises  in  his  hands,  and  they  might  again  be  sold  on  execution 
based  on  such  judgment.  But  we  see  no  reason  why  the  debtor 
may  not  sell  his  right  of  redemption,  and  his  vendee  redeem  by 
paying  the  amount  of  the  bid,  interest,  and  costs.  It  should  be  con- 
clusively presumed  for  the  purpose  of  redemption  that  the  pur- 
chaser bid  therefor  all  that  the  property  was  worth  to  him. 
Whether,  in  case  the  judgment  creditor  is  the  purchaser  and  the 
judgment  Is  not  fully  satisfied  by  the  sale,  he  could  Issue  another 
execution  and  sell  the  debtor's  right  of  redemption,  we  do  not  de- 
termine." 

In  Escher  v.  Simmons,  54  Iowa,  269,  it  was  held,  on  the  authority 
of  Clayton  v.  Ellis,  50  Iowa,  590,  that  a  sale  of  land  under  mort- 
gage foreclosure  in  satisfaction  of  an  installment  only  of  the  mort- 
gage debt  exhausts  the  lien  of  the  mortgage.  This  ruling  was  fol- 
lowed in  Todd  V,  Davey,  60  Iowa,  532,  where  the  court  decided  that, 
where  one  has  a  vendor's  lien  on  the  land  sold,  but  elects  to  fore- 
close the  contract  of  sale,  he  cannot,  after  the  land  has  been  sold, 
and  bid  in  by  him  for  a  part  only  of  the  judgment  and  redeemed 
from  the  sale  by  the  defendant,  still  claim  to  have  a  vendor's  lien; 
on  the  land  for  the  balance  of  the  unpaid  purchase  money.  The 
rule  in  Iowa  at  the  present  time  is  that  a  redemption,  by  the  mort- 
gagor's grantee  of  property  sold  upon  an  execution  based  upon  a 
decree  of  foreclosure  for  part  of  the  debt,  divests  the  property  of 
the  judgment  lien  for  the  remaining  part  of  the  mortgage  debt,  al- 
though, had  the  judgment  debtor  himself  redeemed,  the  result  must 
have  been  othex-wise,  and  the  liens  of  all  unsatisfied  judgments  must 
have  been  reinstated.  If  a  mortgagor,  after  a  senior  mortgage  is 
foreclosed  and  after  the  right  of  a  junior  mortgagee  to  redeem  from 
the  foreclosure  sale  Is  barred  by  lapse  of  time,  conveys  his  interest 
In  the  lands  mortgaged,  his  grantee  may  redeem  without  removing 
such  bar,  and  thus  perfect  In  himself  the  title  to  the  land  sold,  afid 
sucli  grantee  will  then  hold  the  land  discharged  from  the  lien  of 
the  junior  mortgage,  and  may  maintain  an  action  In  equity  to  quiet 
his  title  as  against  such  Hen:  Harris  v.  Palmer,  73  Iowa,  440;  5  Am. 
St.  Rep.  091:  Mootly  v.  P'nnk,  82  Iowa.  1;  31  Am.  St.  Rep.  455. 

Cases  in  other  states  also  affirm,  at  least  so  far  as  the  grantee  of 
the  Judgment  debtor  Is  concerned,  that  the  effect  of  redemption 
from  an  execution  sale  is  to  release  or  extinguish  the  lien  of  the 
judgment.  Thus,  In  Boyce  v.  Wight,  2  Abb.  (N.  C.)  163,  the  view 
is  expressed  that  when  land  sold  under  execution  has  been  re- 
deemed by  the  judgment  debtor  paying  the  purchase  price  and  In- 
terest, the  sale  and  certificate  thereof  become  void,  and  one  who 
becomes  a  grantee  of  the  Judgment  debtor  before  tbe  sale,  tbougli 
AM.  8r.  Rkp..  Vou  LXViL-« 
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after  a  recovery  of  the  judgment,  holds  the  title  free  from  any  lion 
or  encumbrance  by  reason  of  such  sale,  purchase,  and  certificate. 
In  Seligman  v.  Laubheimer,  58  111.  124,  It  is  held  that  a  redemption 
by  the  grantee  of  the  mortgagee,  who  is  also  a  junior  mortgage 
creditor,  from  a  sale  under  a  decree  in  foreclosure  in  a  suit  insti- 
tuted by  the  prior  mortgagee,  foreclosing  both  mortgages,  made  for 
less  than  the  amount  of  the  senior  mortgage,  does  not  restore  the 
lien  of  such  mortgage  for  the  unpaid  balance,  and  the  redemptioner 
talies  it  divested  of  any  lien  arising  therefrom.  This  case  was  fol- 
lowed in  Ogle  V.  Koerner,  140  111.  170,  wherein  it  was  held  that  if 
redemption  Is  made  from  a  foreclosure  sale  of  a  mortgage  by  one 
primarily  liable  on  the  mortgage  debt,  the  same  property  may  again 
be  resorted  to  for  the  payment  of  an  unpaid  balance  due  on  the 
mortgage,  but  If  redemption  is  made  by  a  party  not  liable  upon  the 
mortgage,  the  mortgage  lien  having  been  exhausted,  the  property 
cannot  be  subjected  a  second  time  to  the  satisfaction  of  the  same 
lien.  Thus,  If  land  is  sold  under  a  decree  of  foreclosure  which  finds 
the  rights  and  priorities  of  the  parties,  the  holder  of  a  second  mort- 
gage lien,  who  is  a  party  to  the  decree,  or  his  assignee,  may  redeem 
from  such  sale  by  paying  the  amount  bid  at  the  sale,  with  interest, 
and  by  so  doing  he  will  be  subrogated  to  the  rights  of  the  pur- 
chaser, and  will  take  the  land  free  from  the  lien  of  the  senior  mort- 
gage. If,  upon  foreclosure  of  a  mortgage,  the  mortgagee  purchases 
the  land  for  a  sum  less  than  the  amount  of  the  judgment,  and 
dockets  a  judgment  for  the  deficiency,  the  purchaser  from  the  mort- 
gagor of  the  land,  pending  the  time  for  redemption,  is  entitled,  as 
successor  in  Interest,  to  redeem  from  the  mortgagee  without  paying 
the  amount  of  the  deficiency:  Simpson  v.  Castle,  52  Cal.  644;  Black 
Y.  Gerlchten,  58  Cal.  56. 

A  sale  under  foreclosure  extinguishes  the  lien  of  the  mortgage  as 
to  the  land  sold,  and  such  lien  can  be  restored  only  when  the  sale 
has  been  vacated  by  a  redemption  by  the  persons  contemplated  by 
the  statute.  Hence,  a  mortgagee  or  judgment  lienholder  after  he 
has  sold  land  upon  an  execution  or  decree  cannot  redeem  from  his 
own  sale,  in  case  it  produces  less  than  the  whole  amount  of  his 
judgment,  and  thereby  restore  the  lien  of  the  judgment  and  sub- 
ject the  property  to  a  resale  as  if  no  previous  sale  had  been  made: 
Hervey  v.  Krost,  116  Ind.  209.  An  execution  or  judicial  sale  of 
property  to  satisfy  a  judgment  or  decree  exhausts  the  power  to  sell 
such  property  thereunder,  and  a  judgment  creditor  cannot,  after 
redemption  by  a  junior  encumbrancer,  resell  it  to  enforce  payment 
of  the  unsatisfied  part  of  the  judgment:  Anderson  v.  Anderson,  12!) 
Ind.  573;  28  Am.  St.  Rep.  211;  Spi-audel  v.  Houde,  54  Minn.  308. 

One  redeeming  from  an  execution  or  mortgage  sale  Is  a  purchaser 
for  value  of  whatever  interest  he  acquires  by  the  redemption,  as 
fully  as  if  he  had  purchased  the  certificate  of  sale  from  the  pur- 
chaser: Ahern  v.  Freeman,  46  Minn,  206;  24  Am.  St.  Rep.  206. 

A  purchaser  of  land  at  execution  sale  takes  It  subject  only  to  re- 
demption, and  has  such  a  right  therein  that  he  may  question  the 
right  of  a  party  to  redeem  who  has  lost  such  right  by  lapse  of  time: 
Kobertson  v.  Moline  etc.  Co.,  88  Iowa,  463. 


Dec.  1897.]  Flanders  v.  Aumack.  515 

The  right  of  creditors  to  redeem  from  the  purchaser  of  land  at 
execution  sale,  or  of  one  creditor  to  redeem  from  another,  who  has 
previously  redeemed  from  the  purchaser,  cannot  be  cut  ofC  by  a  sale 
of  the  land  by  the  judgment  debtor,  and  such  sale  by  the  latter 
within  the  time  allowed  for  redemption,  without  having  previously 
redeemed  himself,  is,  in  effect,  merely  a  sale  of  his  equity  of  redemp- 
tion: McClean  v.  Harris,  14  Lea,  510.  A  creditor  redeeming  need 
not  pay  liens  held  by  the  purchaser  at  execution  or  foreclosure  sale 
subsequent  to  that  on  which  the  sale  was  had,  and  prior  to  tliat 
under  which  he  redeems,  If  such  purchaser  has  not,  with  respect  to 
such  subsequent  liens,  placed  himself  in  line  of  redemption  by  com- 
plying with  the  statute:  Pamperin  v.  Scanlan,  28  Minn.  345;  Parke 
V.  Hush,  29  Minn.  434;  Ritchie  v.  Ege,  58  Minn.  291.  A  third  judg- 
ment creditor  can  Intercept  a  second  in  redeeming  land  from  the 
execution  sale  of  the  first,  and  then  the  second  can  redeem  only  from 
the  third:  Hare  v.  Hall,  41  Ark.  372.  A  judgment  creditor  who  has 
redeemed  his  debtor's  land  sold  under  execution,  and  obtained  title 
thereto,  may  be  compelled  to  submit  to  a  redemption  thereof,  by  a 
court  of  equity,  by  the  debtor  or  his  assignee,  upon  payment  of  tlie 
amount  of  his  bid,  with  Interest  and  costs,  and  cannot  hold  the  land 
as  security  for  another  debt,  although  the  creditor  did  not  advance 
or  have  authority  to  advance  his  bid,  as  provided  by  statute:  Ewing 
T,  Cook,  85  Tenn.  332;  4  Am.  St.  Rep.  765.  A  creditor  having  two 
Judgments  acquires  no  interest  against  a  creditor  who  has  redeemed 
the  property  from  the  sale  under  a  senior  judgment,  by  a  purchase 
of  the  same  property  at  a  sale  under  a  junior  judgment,  made  before 
the  time  expires  for  redemption  under  the  senior  judgment  by  the 
Judgment  debtor:  Merry  v.  Bostwick,  13  111.  398;  54  Am.  Dec.  434. 
A  void  judgment  creditor  redeeming  land  of  the  judgment  debtor 
from  a  sale  under  a  prior  judgment,  with  the  consent  of  the  pur- 
chaser, and  receiving  a  sheriff's  deed  therefor,  obtains  a  good  title: 
Hare  v.  Hall,  41  Ark.  372. 

If  the  right  and  title  of  several  defendants  to  certain  premises  are 
sold,  and  a  creditor  of  one  of  such  defendants  redeems  the  right  and 
title  of  such  defendant,  the  deed  to  such  redeeming  creditor  conveys 
only  the  title  of  the  defendant  which  is  thus  redeemed:  Neilson  ▼. 
Neiison,  5  Barb.  565.  And  if  land  owned  by  two  tenants  In  common 
Is  sold  on  foreclosure  of  a  mortgage  given  by  them,  a  sale  under  a 
redemption  made  by  a  judgment  creditor  of  one  of  them  passes  the 
title  of  that  one  only:  Fischer  v.  Eslaman,  68  111.  78;  Erwin  v. 
Bchrlver,  19  Johns  379.  In  California  the  doubtful  rule  has  been 
announced  by  a  divided  court  that  the  redemption  by  a  judgment 
creditor  of  one  cotenant  entitles  such  creditor  to  a  conveyance  of  the 
property  of  all  of  the  cotenants:  Eldridge  v.  Wright,  55  Cal.  531. 
A  purchaser  by  whom  redemption  has  been  made  is  not  entitled  to 
possession  on  the  ground  that  he  has  redeemed  from  a  sale  made 
upon  a  senior  mortgage.  His  right  as  such  redemptloner  is  not  to 
the  possession  of  the  lands  but  a  lien  thereon  for  bis  redemption 
money  and  interest,  which  may  be  enforced  by  suit:  Rice  ▼.  Pruett, 
81  Ind.  230. 

A  judgment  debtor  whose  lands  have  been  sold  under  execution 


616  Flanders  v.  Aumack.  [Oregon, 

may  redeem  from  the  purchaser  without  paying  the  nraonnt  of  a 
prior  Judgment  against  him  held  by  a  partnership  of  which  the  pur- 
chaser is  a  member:  Campbell  v.  Oakes,  68  Cal.  222.  If  a  sale  of 
land  under  execution  is  void  for  any  reason,  the  redemptioner  ac- 
quires no  title,  for  his  rights,  lilie  the  purchaser's,  are  dependent 
upon  a  valid  judgment,  execution,  and  sale:  Mulvey  v.  Carpenter, 
78  111.  580;  Johnson  v.  Baker,  38  111.  98;  87  Am.  Dec.  293;  Keeling  v. 
Heard,  3  Head,  592.  But  a  judgment  creditor  who  redeems  from  a 
prior  sale  acquires  a  valid  title  to  the  land  redeemed,  though  the 
Judgment  by  virtue  of  which  he  acquired  the  right  to  redeem  may 
be  subsequently  reversed:  McLagan  v.  Brown,  11  111.  519.  Redemp- 
tion of  land  by  a  junior  judgment  creditor  from  a  sale  under  a  prior 
judgment,  is  not  a  satisfaction  of  the  redeeming  creditor's  judgment, 
at  law  or  in  equity,  no  matter  how  profitable  a  speculation  the  pur- 
chase may  be,  and  after  such  redemption  an  action  may  be  main- 
tained to  enforce  payment  of  the  judgment,  although  the  value  ot 
the  lands  redeemed  far  exceeds  the  amount  of  the  judgment  and 
money  paid  on  the  redemption:  Van  Home  v,  McLaren,  8  Paige, 
285;  35  Am.  Dec.  685;  Emmet  v.  Bradstreet,  20  Wend.  50.  Whether 
the  money  tendered  for  redemption  of  the  property  sold,  by  one  en- 
titled to  redeem,  is  his  own  or  money  furnished  by  another,  is  imma- 
terial, and  third  persons  have  no  right  to  inquire  from  what 
source  the  redemptioner  gets  the  money  he  proposes  to  affect  the 
redemption  with:  Seale  v.  Doane,  17  Cal.  477.  If  a  creditor  redeems 
by  virtue  of  a  junior  judgment,  he  cannot  recall  the  money  paid  for 
that  purpose,  although  be  also  has  a  judgment  older  than  the  ouf 
under  which  the  land  was  sold,  and  the  premises  are  not  worth 
more  than  the  sum  bid  by  the  purchaser:  American  Exchange  Bank 
V.  Morris  Canal  Co.,  6  Hill,  302.  And  if  the  judgment  debtor  before 
the  time  for  redemption  expires  deposits  with  the  sheriff  money 
enough  to  redeem  the  land  from  the  sale,  and  the  sheriff,  after  the 
time  for  redemption  expires,  executes  and  delivers  to  the  purchaser 
a  deed,  the  judgment  debtor,  to  claim  the  benefit  of  the  redemption, 
must  not  withdraw  his  money  on  deposit  with  the  sheriff,  for  by 
BO  doing  he  ratifies  the  act  of  the  officer  In  delivering  the  deed:  Wil- 
klns  v.  Willson,  51  Cal.  212.  The  tender  of  the  redemption  money 
extinguishes  the  purchaser's  lien,  and  is  equivalent  to  payment  al- 
though such  tender  is  refused.  By  such  tender  the  officer's  au- 
thority to  convey  to  the  purchaser  is  terminated:  Hershey  v.  Dennis, 
53  Cal.  77;  Jonsen  v.  Nabring,  50  Ala.  392;  Searcey  v.  Gates,  68  Ala. 
Ill;  Ritchie  v.  Ege,  58  Minn.  291.  If  the  redemptioner  tenders  to 
the  sheriff  the  amount  necessary  to  redeem,  and  it  Is  refused,  he 
may  maintain  an  action  to  redeem  without  paying  the  tender  into 
court  if  he  keeps  it  good,  and  is  able  and  willing  to  pay  It  into  court 
when  required:  Ritchie  v.  Ege,  58  Minn.  291.  Payment  of  the 
amount  necessary  to  redeem  by  the  execution  defendant,  for  the 
purpose  of  redemption,  to  the  officer  who  sold  the  lands  without 
objection  by  the  latter,  nullifies  and  abrogates  the  sale  as  between 
such  defendant  and  the  purchaser,  though  the  sheriff  has  not  for- 
mally cancelled  the  certificate  of  purchase,  nor  directed  the  execu* 
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tion  of  a  certificate  of  redemption:  Colorado  Mfg.  Go.  v.  McDonald, 
15  Colo.  516.  And  as  the  rights  acquired  by  the  purchaser  at  execu- 
tion sale  are  destroyed  by  the  payment  of  the  purchase  money  by 
the  execution  defendant  within  the  time  to  redeem,  a  deed  subse- 
quently executed  to  such  purchaser  by  the  sheriff  conveys  nothing, 
but  constitutes  a  cloud  on  the  title  which  may  be  removed  by  suit 
for  that  purpose:  Colorado  Mfg.  Co.  v.  McDonald,  15  Colo.  516. 

In  some  Jurisdictions  the  purchaser  at  an  execution  sale,  ^ipon 
payment  of  the  amount  of  his  bid.  Is  entitled  to  a  conveyance  of  the 
property  immediately.  "By  such  conveyance  he  is  at  once  Invested 
with  the  legal  title  and  continues  so  invested  until  he  makes  a  re- 
conveyance to  the  defendant.  Where  this  rule  prevails,  the  defend- 
ant, in  case  the  purchaser  refuses  to  receive  the  redemption  money, 
or  to  reconvey  the  title.  Is  obliged  to  resort  to  a  bill  to  redeem  in 
order  to  enforce  his  rights,  and  become  reinvested  with  the  legal 
title  to  his  property":  2  Freeman  on  Executions,  sec.  321;  Paris  v. 
Burger,  4  Hump.  324;  Pillow  v.  Langtree,  5  Humph.  389;  Burk 
V.  Bank  of  Tennessee,  3  Head,  686;  Mitchell  v.  Brown,  6  Cold.  505; 
Hawkins  v.  Jamison,  Mark  «&  Y.  82;  Hill  v.  Walker,  6  Cold.  424;  98 
Am.  Dec.  465.  In  Oregon,  the  purchaser  may  immediately  enter, 
occupy,  and  use  the  premises  sold  for  the  ordinary  purposes  to 
which  property  of  like  character  might  be  put,  but,  If  the  property 
is  redeemed,  the  effect  of  the  sale  is  terminated,  and  the  premises 
must  be  restored  to  their  original  condition.  Thus,  if  the  judgment 
debtor  redeems,  he  may  recover  the  value  of  a  crop  growing  upon 
the  land  at  the  time  of  the  sale,  and  harvested  by  the  purchaser 
while  in  possession:  Cartwrlght  v.  Savage,  5  Or.  395.  If  the  pur- 
chaser has  leased  the  property  to  a  tenant,  he  cannot  retain  the 
rents  and  profits  received  as  against  the  redemptioner,  and  In  all 
cases  the  product  of  the  property  must  be  accounted  for  to  the 
latter:  Balfour  v.  Rogers,  64  Fed.  Rep.  925.  It  has,  however,  been 
held  that  when  a  judgment  debtor,  whose  lands  have  been  sold 
under  execution,  seeks  to  redeem  from  the  purchaser,  he  Is  not  en- 
titled to  the  outstanding  crops  on  the  land  as  against  a  tenant  by 
the  year  of  such  purchaser:  Gardiner  v.  Langford,  86  Ala.  508.  Nor 
Is  the  judgment  debtor,  after  redeeming,  entitled  to  recover  of  the 
purchaser  for  rents  while  the  latter  was  in  possession:  Kannon  v. 
Pillow,  7  Humph.  281;  Burk  v.  Bank  of  Tennessee,  3  Head,  086. 

In  a  great  majority  of  the  states,  no  valid  conveyance  can  be  made 
until  the  expiration  of  the  time  allowed  to  redeem.  Hence  a  redemp- 
tion accomplished  by  the  judgment  debtor  or  his  grantee  has  the 
effect  of  extinguishing  flie  rights  of  the  purchaser  and  of  releasing 
the  Judgment  debtor's  title  from  the  consequences  of  the  sale,  leav- 
ing It  subject  to  all  other  valid  rights  and  liens:  Phyfe  v.  Riloy,  15 
Wend.  248;  30  Am.  Dec.  65;  Boyce  v.  Wright,  2  Abb.  N.  C.  163; 
Bodlne  v.  Moore,  18  N.  Y.  347;  Livingston  v.  Arnoux,  56  N.  Y.  507; 
Warren  t.  Fish,  7  Minn.  432;  Standisb  v.  Vosberg,  27  Minn.  175. 
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Hanthobn  V.  Olivbb. 

[32  Obegon,  67.] 

JUDGMENTS  BY  DEFAULT— RELIEF  FROM— ABUSE  OF 
DISCRETION.— A  Judgment  by  default  should  be  set  aside  for  ex- 
cusable mistake  and  an  honest  misunderstanding  by  defendant,  if 
it  appears  that  he  was  informed  by  his  counsel  on  Monday  that 
the  case  was  set  for  Tuesday,  and,  believing  that  Tuesday  of  the 
next  week  was  intended,  he  attended  at  that  time,  and  then,  for 
the  first  time,  found  that  judgment  had  gone  against  him  by  default, 
at  which  time  he  immediately  applied  to  the  court  to  have  the 
judgment  vacated  on  terms,  and  showed  that  he  had  a  good  and 
meritorious  defense,  aside  from  the  statute  of  limitations,  which 
was  available,  although  not  pleaded.  In  such  case,  a  refusal  to 
Bet  aside  the  judgment  is  an  abuse  of  discretion  which  may  be  cor- 
rected on  appeal. 

J.  H.  Smitli,  and  P.  D.  Winton,  for  the  appellant 

F.  J.  Taylor,  for  the  respondent. 

®®  BEAN,  J.  Upon  the  facts  disclosed  by  the  record,  we  are 
of  the  opinion  that  the  defendant  was  entitled  to  have  the 
judgment  opened  up,  and  to  make  his  defense,  and  that  the 
denial  by  the  trial  court  of  his  motion  for  that  purpose  is  rever- 
sible error.  The  case  presented  is  not  one  of  negligence  or 
omission  on  the  part  of  either  defendant  or  his  counsel,  but  is 
an  excusable  mistake,  growing  out  of  an  honest  misunderstand- 
ing of  the  defendant  as  to  the  time  of  trial.  His  counsel  told 
him  on  Monday  that  the  case  was  set  for  Tuesday  (meaning 
the  following  day),  but  he  understood  it  to  be  Tuesday  of  the 
next  week.  This  was  quite  a  natural  mistake  under  the  cir- 
cumstances, and  to  hold  that  on  account  thereof  he  should  have 
no  relief  from  the  judgment  rendered  against  him,  but  must 
lose  the  benefit  of  a  good  and  meritorious  defense,  appears  to 
us  *^  to  establish  an  unnecessarily  harsh  rule  of  practice.  That 
he  intended  to  make  a  defense  is  obvious  from  the  fact  that  he 
was  on  hand,  ready  for  trial,  at  the  time  he  supposed  the  case 
was  to  be  heard,  and  immediately  applied  to  have  the  judgment 
vacated  on  terms.  No  laches  or  unnecessary  delay  can  be  justly 
imputed  to  him,  and  there  is  nothing  in  the  record  to  indicate 
that  he  was  not  proceeding  in  the  utmost  good  faith,  or  that 
plaintiff  would  have  been  seriously  injured  by  vacating  the 
judgment,  and  allowing  the  case  to  be  tried  on  its  merits.  The 
action  itself  is  brought  upon  a  demand  which  appears,  from  the 
undisputed  affidavit  filed  by  the  defendant,  to  have  been  long 
since  barred  by  the  statute  of  limitations,  and,  although  he  does 
not  place  his  defense  upon  that  ground,  yet  it  furnishes  a  very 
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cogent  reason  why  he  should  be  allowed  the  benefit  of  a  trial 
upon  the  issue  as  joined.  If  the  plaintiff's  claim  is  just,  he  can- 
not be  wronged  by  opening  up  the  judgment;  but,  if  it  is  un- 
just, a  very  grievous  injury  will  be  done  the  defendant  by  al- 
lowing it  to  stand.  Under  such  a  state  of  facts,  and  where,  aa 
in  the  case  at  bar,  the  application  is  made  soon  after  the  de- 
fault, and  no  serious  delay  or  injury  could  have  resulted  to  the 
plaintiff,  the  defendant  should,  in  our  opinion,  have  been  given 
an  opportunity  to  defend  upon  such  terms  as  the  trial  court 
might  have  deemed  proper. 

It  is  true,  as  claimed  by  plaintiff's  counsel,  that  an  applica- 
tion to  be  relieved  from  a  judgment  under  section  102  of  the 
statute  (Hill's  Annotated  Laws),  is  addressed  to  the  sound  dis- 
cretion of  the  ^^  trial  court,  and  that  its  orders  in  the  prem- 
ises will  not  be  disturbed  on  appeal  unless  there  has  been  an 
abuse  thereof.  But,  as  said  by  Mr.  Justice  Wolverton,  in  Thomp- 
son V.  Connell,  31  Or.  235,  65  Am.  St.  Eep.  818:  "The  dis- 
cretion here  spoken  of  is  'an  impartial  discretion,  guided  and 
controlled  in  its  execution  by  fixed  legal  principles';  *a  legal  dis- 
cretion, to  be  exercised  in  conformity  with  the  spirit  of  the 
law,  and  in  a  manner  to  subserve,  and  not  to  defeat,  the  ends 
of  substantial  justice';  and  for  a  manifest  abuse  thereof  it  is  re- 
viewable by  an  appellate  jurisdiction":  Citing  authorities.  And 
"applications  of  this  character,"  says  the  supreme  court  of  Cali- 
fornia in  "Watson  v.  San  Francisco  etc.  E.  K.  Co.,  41  Cal.  20, 
"are  •  addressed  to  the  ....  legal  discretion  of  the  court  in 
which  the  default  has  occurred,  and  should  be  disposed  of  by  it 
as  substantial  justice  may  seem  to  require.  Each  case  must  be 
determined  by  its  own  peculiar  facts,  for  perhaps  no  two  casea 
will  be  found  to  present  the  same  circumstances  for  considera- 
tion. As  a  general  rule,  however,  in  case  where,  as  here,  the 
application  is  made  so  iminediately  after  default  entered  as  that 
no  considerable  delay  to  the  plaintiff  is  to  be  occasioned  by  per- 
mitting a  defense  on  the  merits,  the  court  ought  to  decline  to 
relieve.  The  exercise  of  the  mere  discretion  of  the  court  ought 
to  tend  in  a  reasonable  degree,  at  least,  to  bring  about  a  judg- 
ment on  the  very  merits  of  the  case;  and  when  the  circumstances 
are  such  as  to  lead  the  court  to  hesitate  upon  the  motion  to 
open  the  default,  it  is  better,  as  a  general  rule,  that  the  doubt 
**^  should  be  resolved  in  favor  of  the  application.  In  connec- 
tion with  its  allowance,  terms  and  conditions  ought  generally 
to  be  imposed  upon  the  party  in  default,  which,  of  course, 
■hould  be  more  or  less  severe,  as  the  particular  circumstances 
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would  seem  to  warrant."  This  seems  to  be  a  very  clear  and 
satisfactory  statement  of  the  rule:  6  Ency.  of  PI.  &  Pr.,  165  et 
seq.,  and  note;  1  Black  on  Judgments,  sec.  354;  1  Freeman  on 
Judgments,  sec.  106;  and  a  note  to  Bumham  v.  BLays,  58  Am. 
Dec.  389. 

A  reference  to  some  of  the  adjudged  cases  will  show  its  ap- 
plication. Thus,  where  the  defendant's  attorney,  being  about 
to  remove  from  town,  called  at  defendant's  office,  and  left  the 
papers  in  a  case  then  pending  with  his  bookkeeper,  with  instruc- 
tions to  tell  the  defendant  that  he  would  have  to  get  another 
attorney  on  account  of  his  departure,  but  the  bookkeeper,  being 
busy,  and  supposing  the  papers  related  to  another  matter,  failed 
to  give  the  message,  and  the  case  was  set  for  trial,  and  judg- 
ment rendered  therein  without  either  the  defendant  or  his  at- 
torney being  present,  it  was  held  that  the  refusal  of  the  trial 
court  to  set  it  aside  was  reversible  error:  Grady  v.  Donahoo,  108 
Cal.  211.  In  Dodge  v.  Eidenour,  62  Cal.  263,  judgment  was 
rendered  against  the  defendant  in  the  absence  of  his  counsel, 
who  forgot  the  date  set  for  the  trial,  and  the  order  of  the 
couri;  overruling  a  motion  to  set  the  judgment  aside  was  re- 
versed by  the  appellate  court.  So,  also,  in  Reidy  v.  Scott,  53 
Cal.  69,  it  was  held  that  a  mistake  of  the  defendant  as  to  the  day 
he  was  served  with  process  was  a  sufficient  **  excuse  for  failing 
to  answer  within  the  time  required,  he  having  immediately  ap- 
plied to  set  aside  the  default;  and  that  it  was  error  for  the  court 
below  to  deny  the  motion.  And  again  in  Pearson  v.  Drobaz  Fish- 
ing Co.,  99  Cal.  425,  the  order  was  reversed  because  the  court  re- 
fused to  set  aside  a  judgment  on  a  showing  that  it  was  obtained 
through  a  mistaken  belief  of  counsel  that  the  case  would  not 
be  reached  on  the  day  it  was  set  for  hearing,  because  of  other 
cases  ahead  of  it  on  the  calendar.  So,  also,  where  a  defend- 
ant, immediately  after  service  of  process,  commenced  making 
preparations  for  his  defense,  but,  owing  to  a  multitude  of  press- 
ing engagements,  wjiich  shortly  afterward  called  him  away  from 
home,  and  out  of  the  state,  he  mistook  the  day  when  his  answer 
was  due,  and  defaulted,  it  was  held  that  the  order  of  the  circuit 
court  in  refusing  to  open  up  the  default,  and  allow  him  to  an- 
swer, was  erroneous:  Johnson  v.  Eldred,  13  Wis.  486.  Many 
other  cases  could  be  cited,  but  these  are  sufficient. 

The  order  overruling  the  motion  will  be  reversed,  and  the 
cause  remanded  to  the  couri;  below,  with  directions  to  allow  it, 
and  set  aside  the  judgment,  upon  such  terms  ae  may  seem  just 
and  equitable. 
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JUTKJMENT  BY  DEFAULT— VACATING  FOR  MISTAKE.— One 
against  whom  a  judgment  by  default  has  been  taken  is  entitled  to 
equitable  relief,  where  his  failure  to  defend  was  not  a  negligent 
omission  on  his  part:  Note  to  Nlchells  v.  Niehells,  57  Am.  St.  Rep. 
550;  Anaconda  Min.  Co.  v.  Saile,  16  Mont.  8;  50  Am.  St.  Rep.  472, 
and  note;  Baxter  v.  Chute,  50  Minn.  164;  36  Am.  St.  Rep.  633,  and 
note. 


Landigan  V.  Mayeb. 

[32  Oregon,  245.] 

ASSIGNMENT  OF  CONDITIONAL  SALE  OONTRACJT.— If 
a  contract  for  a  conditional  sale  provides  that  title  shall  remain  In 
the  vendor  to  secure  the  purchase  price,  while  possession  of  the 
property  is  delivered  to  the  vendee,  the  assignment  of  such  con- 
tract by  the  vendor  carries  with  it  the  right  of  property,  together 
with  the  right  of  possession  for  condition  brolien,  whether  the 
default  be  prior  or  subsequent  to  the  assignment. 

FIXTURES— CHATTELS  PRESERVED  BY  AGREEMENT. 
If  chattels  are  of  such  nature  that  they  do  not  lose  their  distinctive 
identity  by  annexation,  and  do  not  thereby  become  so  essentially  a 
part  of  the  structure  as  that  their  removal  will  materially  injure 
or  destroy  the  structure,  or  destroy  or  unnecessarily  impair  the 
value  of  the  chattels,  their  original  character  may  be  preserved  by 
agreement  of  the  parties  interested. 

FIXTURES— AGREEMENT  CONCERNING— RIGHTS  OP 
PURCHASER.— A  purchaser  for  value,  and  without  notice  of  realty 
to  which  chattels  have  been  annexed,  is  entitled  to  them  as  against 
one  who  claims  them  under  a  prior  agreement,  by  which  they  were 
to  preserve  their  original  character  and  not  lose  their  identity  as 
chattels. 

MORTGAGE  —  CONSIDERATION.- ACTUAL  LIABILITY 
incurred  by  becoming  a  surety  on  a  redelivery  bond  is  sufficient 
consideration  for  a  mortgage  given  as  indemnity  to  such  surety. 

MORTGAGES— PROTECTION  TO  MORTGAGEE.— A  bona 
fide  mortgagee,  or  his  assignee  of  the  mortgage,  without  notice  of  a 
prior  claim,  is  entitled  to  the  same  protection  as  a  bona  fide  gran- 
tee without  notice. 

MORTGAGI^:^  —  ASSIGNMENT  —  NOTICE  OP  PRIOR 
CLAIMS.- An  assignee  of  a  mortgage,  with  notice  of  prior  claims 
against  his  assignor.  Is  protected  against  such  claims,  If  they  were 
invalid  for  want  of  notice  as  against  the  assignor. 

EVIDENCE  TO  DISPUTE  ADMITTED  ALLEGATIONS.— 
It  is  error  to  admit  evidence  to  dispute  a  material  allegation  that 
stands  admitted  by  the  pleadings. 

MORTGAGES— FORIiX)LOSURE—PBOTEailON  TO  PUR- 
CHASER.—A  purchaser  under  mortgage  foreclosure  is  entitled  to 
the  same  protection  against  prior  claims  as  the  mortgagee  had  un- 
der the  mortgage. 

JUDGMENTS— CONCLUSIVENESS.— One  not  made  party  to 
foreclosure  proceedings  is  not  bound  by  the  decree  therein,  and 
may  attack  the  mortgage  for  want  of  good  faith,  or  a  valid  consid- 
eration, as  though  such  decree  had  not  l)een  entered. 

Action  by  J.  Landigan,  against  F.  J.  A.  Mayer,  administrator 
of  the  estate  of  G.  Herrall,  deceased,  to  recover  certain  personal 
property,  consisting  of  a  planer,  boiler,  engine  and   governor 
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bought  of  J.  M.  Arthur  &  Co.,  by  J.  Tice,  who,  with  Viola  Tice, 
entered  into  contracts  for  conditional  sale  of  such  property.  It 
was  subsequently  transferred  and  sold  to  the  South  Portland 
Lumber  Co.,  which  executed  a  mortgage  on  the  premises  on  which 
the  property  in  dispute  was  situated  to  G.  Herrall,  whose  admin- 
istrator claims  it  on  the  ground  that  it  was  sold  to  Herrall  under 
foreclosure  of  his  mortgage.  Plaintiff  claims  the  property  un- 
der an  assignment  of  the  contracts  for  its  sale,  made  to  him  by 
Arthur  &  Company.  Judgment  for  plaintiff,  and  defendant 
appeals. 

Durham,  Piatt  &  Piatt,  E.  Mendenhall,  E.  B.  Watson,  and  B. 
B.  Beekman,  for  the  appellant. 

Hume  &  Hall,  for  the  respondent. 

»*»  WOLVERTON,  J.  It  is  urged  that  the  assignments  by 
J.  M.  Arthur  &  Co.  to  the  plaintiff  transferred  their  claims  or 
demands  only,  and  that  the  title  to  the  property,  notwithstand- 
ing, remained  in  J.  M.  Arthur  &  Co.  In  this  we  cannot  concur. 
The  contracts  are  not  only  evidences  of  J.  M.  Arthur  &  Co.'s 
demands  against  Tice,  but  they  contain  the  conditions  upon 
which  he  may  retain  the  property,  and  obtain  a  perfect  title 
thereto,  it  having  been  delivered  into  his  possession  with  the 
execution  of  such  contracts.  The  transactions  amount  to  con- 
ditional sales,  with  delivery  of  possession,  the  sole  purpose  of 
retaining  the  bare  legal  title  being  to  secure  payment  of  the 
purchase  price.  Tice  could  not  be  deprived  of  his  possession  or 
right  to  acquire  the  title  except  for  some  default  in  his  agree- 
ments, and,  in  view  of  these  conditions,  we  think  that  the  assign- 
ments of  the  contracts  carried  with  them  the  right  of  property, 
together  with  the  right  of  possession  for  condition  broken. 
Plaintiff  could,  therefore,  maintain  the  action,  and  it  could  make 
no  difference  whether  the  defaults  occurred  before  or  subsequent 
to  the  assignments:  Ross  Foundry  Co.  v.  Pascagoula  Ice  Co.,  72 
Miss.  608;  Schlieman  v.  Bowlin,  36  Minn.  198;  *^  Lahmers  v. 
Schmidt,  35  Minn.  434;  Burnell  v.  Marvin,  44  Vt.  277. 

Ordinarily,  the  personalty  sought  to  be  recovered  would  be 
classed  as  fixtures  and  considered  part  and  parcel  of  the  realty 
to  which  they  are  annexed.  But  where  chattels  are  of  such  a 
nature  as  that  they  do  not  lose  their  distinctive  identity  by  annex- 
ation, and  do  not  thereby  become  so  essentially  a  part  of  the 
structure  as  that  their  removal  will  materially  injure  or  destroy 
the  structure,  or  destroy  or  unnecessarily  impair  the  value  of  the 
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chattels,  their  original  character  may  be  preserved  by  agreement 
of  the  parties  interested:  Henkle  v.  Dillon,  15  Or.  610;  Binkley 
V.  Forkner,  117  Ind.  176;  Tifft  v.  Horton,  53  N.  Y.  377;  13  Am. 
Eep.  537;  Sisson  v.  Hibbard,  75  N.  Y.  542. 

A  purchaser,  however,  of  the  realty  to  which  such  property  has 
become  so  annexed,  for  value,  and  without  notice  or  knowledge 
of  the  distinctive  character  cast  upon  it  by  the  agreement,  will 
take  it  as  a  part  and  parcel  of  the  realty,  and  his  title  will  pre- 
vail as  against  those  claiming  under  the  agreement:  Muir  v. 
Jones,  23  Or.  332;  Forrest  v.  Nelson,  108  Pa.  St.  481. 

Now,  if  Herrall,  as  defendant  claims,  became  surety,  at  the 
instance  of  the  South  Portland  Lumber  Company,  upon  a  rede- 
livery bond  for  such  company,  and  thereby  contracted  an  actual 
liability,  this  would  constitute  a  sufficient  consideration  for  the 
mortgage  given  him  for  his  indemnity.  That  question  was  prop- 
erly submitted  to  the  jury. 

****  Defendant  in  his  answer  alleged  that  the  South  Portland 

Company,  "on  ,  1891,  being  the  owner  in  fee  and  in 

possession  of  said  property,  executed  and  delivered  to  this  de- 
fendant, who  had  no  notice  or  knowledge  of  plaintiff's  claim  or 
of  any  of  the  facts  alleged  in  the  complaint,  its  mortgage  on  all 
eaid  real  property."  Then,  after  showing  the  foreclosure  of 
Failing's  prior  mortgage,  and  of  Herrall's  mortgage  in  the  same 
•nit,  he  having  been  made  defendant,  it  is  further  alleged:  "That 
on  March  30,  1893,  upon  execution  sale  under  said  decree,  this 
defendant  became  the  purchaser  of  all  of  said  real  property  for 
fourteen  thousand  five  hundred  dollars,  which  he  then  paid,  and 
on  May  18,  1893,  the  said  circuit  court  confirmed  said  sale  in 
all  respects;  that  defendant  had  no  notice  of  plaintiff's  claim, 
and  was  an  innocent  purchaser,  for  value,  of  all  of  said  real  prop- 
erty." This  latter  clause,  alleging  want  of  notice  and  knowledge, 
Ib  denied  specifically  by  the  reply,  but  the  former  one  is  not, 
and  therefore  stands  admitted.  Plaintiff  was  permitted  to  prove, 
over  the  objection  of  defendant,  that  at  and  prior  to  the  time 
of  the  execution  of  the  mortgage  Herrall  had  notice  and  knowl-' 
edge  of  the  claim  referred  to,  and  this  is  assigned  as  error.  To 
meet  this  claim  of  error  the  plaintiff  urges  that  the  allegations 
are  both  touching  the  same  fact,  and  therefore  that  a  denial  of 
one  is  sufficient.  If  such  was  the  case,  it  would  not  have  been 
necessary  to  repeat  the  denials.  The  former  allegation,  how- 
ever, is  of  the  absence  of  notice  or  knowledge  at  the  time  of 
the  execution  of  the  *"*  mortgage,  and  the  latter  has  reference 
to  the  time  of  purchase  at  the  execution  sale.    The  distinction 
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is  marked,  and  quite  material.  The  doctrine  is  specifically 
Btated  in  the  headnote  to  Pierce  v.  Faunce,  47  Me,  507,  that  "a 
mortgage  is  pro  tanto  a  purchase,  and  the  bona  fide  mortgagee 
or  assignee  of  the  mortgage,  without  notice  of  a  prior  claim,  is 
entitled  to  the  same  protection  as  a  bona  fide  grantee  without 
notice":  See,  also.  Porter  v.  Greene,  4  Iowa,  571;  Manufacturing 
Co.  V.  Chalmers,  2  Utah,  543;  and  2  Jones  on  Mortgages,  sec. 
710.  And  in  Plaisted  v.  Holmes,  58  N.  H.  619,  the  same  doc- 
trine is  announced  as  it  respects  personal  chattels.  It  is  also 
established  that  a  purchaser  without  notice  from  a  prior  bona  fide 
purchaser  without  notice  who  is  entitled  to  protection  as  such  is 
himself  entitled  to  the  same  protection  as  it  concerns  claims 
which  were  invalid  as  against  his  grantor:  Varick  v.  Briggs,  6 
Paige,  323;  Wood  v.  Chapin,  13  N.  Y.  509;  67  Am.  Dec.  62; 
"Webster  v.  Van  Steenbergh,  46  Barb.  211;  Pierce  v.  Faunce, 
47  Me.  507.  It  thus  appears  tliat  if  Herrall  took  and  received 
the  mortgage  bona  fide  and  for  value  he  would  be  protected,  al- 
though he  may  have  had  knowledge  of  plaintiff's  claim  at  the 
time  he  purchased  at  the  sale  under  the  decree.  So  it  cannot  be 
that  the  allegation  of  the  absence  of  notice  at  the  time  of  the 
execution  of  the  mortgage  is  of  the  same  fact  as  the  allegation 
of  want  of  notice  at  the  time  of  purchase  at  the  execution  sale. 
It  may  also  be  predicated  of  the  former  allegation  that  it  is  of 
I  a  fact  material  to  the  defense,  and  ought  to  have  ^'^  been  de- 
nied if  it  was  designed  to  controvert  it.  Not  having  been  de- 
Inied,  it  becomes  a  fact  admitted,  and  is  conclusive  upon  the 
;  plaintiff,  and  it  was  error  in  the  court  to  permit  the  introduction 
of  testimony  tending  to  dispute  it.  The  purchase  of  Herrall 
was  under  the  decree  of  foreclosure,  which  included  the  fore- 
closure of  his  mortgage,  as  well  as  that  of  Failing,  the  plaintiff  in 
the  suit.  The  execution  must  be  deemed  to  have  issued  at  the 
joint  request  of  himself  and  the  plaintiff  therein  (Hill's  Anno- 
tated Laws,  sec.  417,  subd.  1),  and  a  purchaser  at  the  sale  would 
be  entitled  to  like  protection  as  Herrall  would  be  under  his  mort- 
gage. 

The  defendant  introduced  in  evidence  in  his  own  behalf  the 
mortgage  from  the  South  Portland  Lumber  Company  to  Herrall 
and  the  judipnent-roll  in  the  foreclosure  suit.  The  mortgage 
purported  to  be  given  to  secure  the  payment  of  a  promissory  note 
calling  for  seven  thousand  five  hundred  dollars  executed  by  said 
company  to  Herrall.  The  judgment-roll  also  showed  that  the 
decree  was  in  favor  of  Herrall  for  a  like  amount.  Evidence  was 
offered  in  rebuttal  by  plaintiff,  and  recelYed    over  objectiona. 
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tending  to  show  that  the  said  consideration  for  the  mortgage 
was  different  from  what  it  purported  to  be  upon  its  face.  It  is 
claimed  that  the  decree  is  conclusive  against  plaintiff,  both  as 
to  the  good  faith  and  sufhciency  of  consideration  for  the  mort- 
gage. But  this  cannot  be  so.  The  plaintiff  was  not  made  a 
party  to  the  foreclosure  suit,  and,  not  having  had  his  day  in 
court,  could  not  be  bound  by  the  decree,  as  it  may  ***  affect  the 
property  sought  to  be  recovered.  The  mortgage  stands  as  to 
him  as  though  it  had  never  been  foreclosed,  and  he  is  at  full 
liberty  to  attack  it,  for  want  of  good  faith  or  a  valid  consid- 
eration to  support  it,  as  though  the  decree  had  never  been  en- 
tered. But  for  the  error  noted  the  Judgment  will  be  reversed 
and  the  case  remanded  for  such  further  proceedings  as  may  seem 
advisable,  not  inconsistent  with  this  opinion. 

FIXTURES— AGREEMENT  FIXING  CHARACTER  OP  CHAT- 
TELS.—To  determine  whether  a  thing  Is  a  fixture  or  not  we  must 
lool£  at  the  manner  In  which  it  is  annexed,  the  intention  of  the  per- 
son who  made  the  annexation,  and  the  purpose  for  which  the  prem- 
ises are  used:  Note  to  Capehart  v.  Foster,  52  Am.  St.  Rep.  58.">. 
Many  thing  ordinarily  considered  fixtures  may  become,  to  all  in- 
tents and  purposes,  personal  property  as  between  the  parties  Inter- 
fsted  in  the  realty  and  fixtures,  by  agreement  between  them  to 
that  effect:  Cross  v.  Weare  Commission  Co.,  153  111.  499:  46  Am.  St. 
Rop.  902,  and  note.  But  in  cases  where  parties  may  agree  among 
themselves  to  treat  fixtures  as  personalty,  such  agreement  cannot 
change  the  character  of  the  property  as  to  third  persons:  Cross  v. 
Weare  Commission  Co..  153  111.  499;  46  Am.  St.  Rep.  902. 

MORTGAGES— SUFFICIENCY  OF  CONSIDERATION.— Liabil- 
ity for  another  on  a  contract  in  force  is  a  sufficient  consideration  for 
a  mortg.nge:  Moore  v.  Fuller.  6  Or.  272;  25  Am.  Rep.  524.  Whore 
a  mortgage  is  given  for  a  specified  sum,  it  Is  competent  to  prove 
by  parol  evidence  that  it  was  given  to  indemnify  the  mortgagee  for 
becoming  socuritv  for  the  mortgagor  on  a  note:  Kimball  v.  Myers, 
21  Mich.  276;  4  Am.  Rep.  487. 

MORTGAGES— ASSIGNMENT  OF— RIGHTS  OF  ASSIGNEE  — 
The  assignee  of  a  mortgnge  and  accompanyiu'g  negotiable  note, 
transferred  before  maturity  and  for  a  valuable  consideration,  takes 
the  securities  free  of  any  equities  'existing  be1:ween  the  orielnal 
parties  of  which  he  had  no  notice:  Williams  v.  Keyes.  90  Mich.  200; 
.•^0  Am.  St.  Rep.  4.^  and  note.  See  Wilson  v.  Ott,  173  Pa.  St.  2r>3; 
51  Am.  St.  Rep.  767.  But  he  tnkcs  no  other  rights  than  those  of 
the  mortgagee:  Note  to  Snnford  v.  Kane.  23  Am.  St.  Rep.  610. 

MORTGAGES- FORECLOSURE—DECREE  AS  RES  JUDI- 
OATA.— A  decree  in  a  suit  foreclosing  a  mortgage,  whether  ri-rht 
or  wrong.  Is  binding  on  the  parties  to  the  suit  and  those  purchasing 
from  them,  or  either  of  them  during  Its  pendency,  and  It  cannot  be 
attacked  collntorally  If  the  court  had  1uri<5dict1on  of  the  nartles 
and  of  the  snbiect  matter:  Norrls  v.  lie.  152  111.  190;  43  Am.  St.  Rep. 
283.    See  Batterman  ▼.  Albright,  122  N.  T.  484;  19  Am.  8t  Rep.  510. 
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CONSTITUTIONAL  LAW.-CONTRACTS  BY  A  STATE 
GRANTING  IMMUNITY  from  taxation  to  individuals,  or  conjora- 
tions,  are  within  the  provision  of  the  federal  constitution  inhibiting 
the  passage  of  laws  by  the  state  impairing  the  obligation  of  con- 
tracts. 

CONSTITUTIONAL  LAW.-CONTRACTS,  within  the  mean- 
ing of  the  provision  of  the  federal  constitution  prohibiting  state 
legislation  impairing  the  obligations  of  contracts,  are  voluntary 
agreements  of  minds  upon  a  sufficient  consideration  to  do  or  not  to 
do  certain  things. 

MUNICIPAL  CORPORATIONS-STREET  ASSESSMENTS. 
The  power  to  assess  the  cost  of  the  improvement  of  a  street  upon 
abutting  property  is  embraced  within  the  sovereign  power  of  taxa- 
tion primarily  reposed  in  the  legislature,  but  which  it  may  consti- 
tutionally delegate  to  local  municipal  governments,  with  or  with- 
out restraints  or  limitations.  It  is,  however,  never  presumed  to  be 
relinquished  unless  the  intention  to  relinquish  is  declared  in  clear 
and  unequivocal  terms. 

ASSESSMENTS  FOR  LOCAL  IMPROVEMENTS  ARE  SUS- 
TAINED on  the  theory  of  special  benefits  corresponding  in  value 
to  the  cost  of  the  improvements. 

CONSTITUTIONAL  LAW  —  CONTRACTS  —  STREET  AS- 
SESSMENTS.—A  provision  in  a  city  charter  that  a  street  may  be 
improved  at  the  expense  of  the  abutting  owner,  and  that  when 
thus  improved  It  shall  not  again  be  improved  in  the  same  manner, 
does  not,  though  the  owner  has  paid  for  such  improvement,  consti- 
tute a  contract  with  the  state.  Hence  the  legislature  may  there- 
after constitutionally  remove  the  limitation,  and  authorize  the  city 
to  reimprove  or  rebuild  the  street  and  assess  the  cost  thereof  to 
the  abutting  property. 

T.  V.  Holman,  for  the  appellants. 

E.  R.  Giltner,  and  W.  M.  Cak^  city  attorney,  for  the  re- 
spondent. 

2''*  BEAN,  J.  This  is  a  suit  to  restrain  the  collection  of  an 
assessment  for  street  improvements.  The  facts,  in  brief,  are 
that  by  article  6  of  the  charter  of  East  ^''^  Portland,  adopted  in 
1870,  the  board  of  trustees  was  authorized  and  empowered  to 
improve  the  streets  and  parts  of  streets  within  the  limits  of  the 
city  at  the  expense  of  the  abutting  property;  but  it  was  provided 
(section  27)  that  when  a  street  "has  been  once  improved,  under 
and  by  virtue  of  the  provisions  of  this  chapter,  thereafter  such 
street  or  part  thereof  is  not  subject  to  be  ag-ain  improved,  but 
may  be  repaired":  liaws  1870,  p.  156.  Under  the  power  thus 
delegated,  the  board  of  trustees  of  East  Portland,  in  1883,  made 
a  full  improvement  of  Fifth  street  in  front  of  plaintiffs'  property 
by  building  to  the  established  grade  an  elevated  roadway  thirty- 
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six  feet  wide,  with  an  elevated  sidewalk  twelve  feet  wide  on  each 
side  thereof,  and  assessed  the  cost  upon  the  abutting  propeity, 
which  assessment  was  duly  paid  by  plaintiffs'  predecessor  in  in- 
terest. Afterward,  and  in  1891,  the  cities  of  Portland,  East 
Portland,  and  Albina  were,  by  an  act  of  the  legislature,  consol- 
idated into  one  municipality,  under  the  name  of  the  city  of  Port- 
land, and  the  several  acts  of  incorporation  of  the  respective  cities 
repealed:  Laws  1891,  p.  796.  In  1893  (Laws  1893,  p.  810)  the 
present  charter  of  the  city  of  Portland  was  passed,  and  the  act  of 
1891  repealed,  all  vested  rights  being  reserved.  By  chapter  9 
the  council  is  given  power  and  authority,  whenever  it  deems  it 
expedient,  to  improve  any  street  or  part  thereof,  and  assess  the 
f.Otft  on  the  abutting  property.  Under  the  authority  thus  granted, 
the  common  council,  in  1894,  proceeded  to  and  did  improve  said 
Fifth  street  along  and  in  front  of  the  plaintiffs'  ^''^  property, 
formerly  improved  under  the  East  Portland  charter  of  1870,  as- 
sessed the  cost  thereof  against  the  abutting  property,  and  was 
threatening  to  enforce  its  collection  when  this  suit  was  brought. 
Plaintiffs  contend  that  the  provisions  of  the  act  of  1893,  au- 
thorizing such  improvement  at  the  expense  of  the  owners  of 
abutting  property,  are  unconstitutional  and  void,  under  the 
clause  of  the  federal  constitution  which  forbids  the  states  to  pass 
any  law  impairing  the  obligations  of  a  contract.  The  argument 
is,  that  the  provision  of  'the  charter  of  the  former  city  of  East 
Portland,  under  which  the  first  improvement  was  made,  that 
when  a  street  had  been  once  improved  it  should  not  be  subject 
to  be  again  improved,  constituted,  when  the  street  had  in  fact 
been  improved,  a  contract  between  the  public  and  the  property 
owner  by  which  the  state  for  all  time  so  tied  up  its  hands  as  to 
preclude  it  from  granting  to  the  municipality  the  power  to  reim- 
prove  the  street,  except  out  of  the  general  fund,  and  at  the  ex- 
pense of  the  entire  property  of  the  city.  It  is  familiar  law  that 
any  legislation  by  a  state  which  impairs  in  any  respect  the  obli- 
gations of  a  valid  contract  between  individuals,  or  between  the 
state  or  one  of  its  governmental  agencies  and  any  person  or  cor- 
poration, is  violative  of  the  provisions  of  the  federal  constitution 
referred  to,  and  void.  This  doctrine  has  been  so  often  announced 
by  the  supreme  court  of  the  United  States,  beginning  with 
Fletcher  v.  Peck,  6  Cranch,  87,  and  the  Dartmouth  Collesre  Case, 
4  Wheat.  518,  that  the  principles  upon  which  it  rests,  as  ^'^^  said 
by  Mr.  Justice  Swayne  in  Von  Hoffman  v.  Quincy,  4  Wall.  535, 
"are  now  axiomatic  in  American  jurisprudence,  and  are  no  longer 
open  to  controversy.**    And  it  may  be  regarded  as  equally  well 
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settled,  though  not  without  protest  on  the  part  of  the  state  courts 
and  the  earnest  dissent  of  several  of  the  federal  judges,  that  i» 
contract  by  the  state  granting  immunity  from  taxation  to  an  in- 
dividual or  corporation  is  within  the  constitutional  provision 
inhibiting  the  passage  of  laws  by  the  state  impairing  the  obliga- 
tions of  contracts:  Cooley  on  Constitutional  Limitations,  *274. 
See,  also,  Mr.  Russell's  admirable  article  in  30  Am.  Law  Rev. 
321,  on  the  "Status  and  Tendencies  of  the  Dartmouth  College 
Case."  The  controversy  in  the  case  before  us  lies,  therefore,  in 
very  narrow  limits.  The  only  question  is,  whether  the  provisions 
of  the  charter  of  East  Portland,  under  which  the  street  was  im- 
proved in  1883,  was  a  contract  between  the  public  and  the  owner 
that  such  property  should  thereafter,  for  all  time,  be  exempt  frnm 
special  taxation  for  the  improvement  of  the  street  in  front  there- 
of. If  so,  the  plaintiffs  are  entitled  to  the  relief  demanded.  If 
not,  the  suit  should  be  dismissed. 

The  supreme  court  of  the  United  States,  in  interpreting  the 
clause  of  the  constitution  now  under  consideration,  has  always 
taken  the  terms  thereof  in  their  ordinary  meaning,  and  holds 
that  the  word  "contract,"  as  used  therein,  means  a  voluntary 
agreement  of  minds,  upon  a  sufficient  consideration,  to  do  or 
not  to  do  certain  things:  Murray  v.  ''^''^  Charleston,  96  IT.  S. 
432;  Louisiana  v.  Mayor  etc.,  109  U.  S.  285;  Fisk  v.  Jefferson 
Police  Jury,  116  U.  S,  131.  And  in  our  opinion  the  legislation 
in  question  has  none  of  the  essential  ingredients  of  such  a  con- 
tract. The  power  to  assess  the  costs  of  the  improvement  of  a 
street  upon  abutting  property  is  embraced  within  the  sovereign 
power  of  taxation  primarily  in  the  legislature,  but  which  it  may 
constitutionally  delegate  to  local  municipal  governments,  with 
or  without  restraints  or  limitations;  but  it  is  "never  presumed  to 
be  relinquished  unless  the  intention  to  relinquish  is  declared  in 
clear  and  unequivocal  terms":  Philadelphia  R.  R.  Co.  v.  Mary- 
land, 10  How.  394.  And  even  then,  if  the  exemption  is  not  sup- 
ported by  some  consideration,  it  may  be  revoked  at  any  time: 
Rector  etc.  v.  County  of  Philadelphia,  24  How.  300.  The  char- 
ter of  East  Portland,  under  which  the  first  improvement  was 
made,  was  a  partial  delegation  of  such  power  to  the  city,  and, 
when  once  exercised,  was  exhausted — not,  however,  by  reason  of 
any  contract  between  the  public  and  the  lotowner,  nor  because 
the  power  of  taxation  in  the  state  was  not  adequate  to  require  an 
assessment  for  the  reimprovement  of  the  street,  but  because  the 
power  delegated  to  the  city  had  by  its  express  terms  ceased  to 
exist.     And  how  can  this  provision  of  the  charter  be  tortured  into 
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a  contract?  It  dods  not  purport  to  be  one,  for  it  makes  no  offer 
of  exemption  to  the  landowner,  either  expressly  or  impliedly,  in 
consideration  of  the  performance  of  some  ''^'^^  voluntary  act 
on  his  part;  nor  does  it  ask  or  agree  to  accept  anything  from  him 
which  the  state  could  not  have  unconditionally  exacted.  The  as- 
sessment of  the  cost  of  improving  the  street  in  front  of  his  prop- 
erty was  an  exercise  of  sovereignty,  and  a  proceeding  in  in vi turn. 
He  was  simply  required  to  discharge  a  duty  which  he  owed  to  the 
public,  and  the  performance  of  which  cannot,  by  any  show  of 
reason,  be  construed  into  a  consideration  moving  from  him  to  the 
state  upon  which  a  contract  can  be  supported.  The  validity  of 
assessments  for  local  improvements  is  sustained  on  the  theory 
of  special  benefits  corresponding  in  value  to  the  cost  of  the  im- 
provement, and  so  the  property  owner  receives,  in  theory  at  least, 
full  value  for  the  money  exacted  from  him;  and,  therefore,  plain- 
tiffs' predecessor,  in  paying  the  a^essments  made  against  his 
property  for  the  first  improvement  of  the  street,  sacrificed  no 
legal  right,  nor  did  he  make  any  extraordinary  or  unusual  con- 
tribution to  the  public.  He  simply  paid  for  the  special  benefits 
conferred.  The  manifest  purpose  of  the  provision  of  the  charter 
under  consideration  was  to  define  the  mode  and  extent  of  the 
power  of  the  council  in  the  matter  of  street  improvements,  and 
the  limitation  on  the  exercise  of  such  power  was  a  mere  con- 
cession to  the  citizen,  and  an  act  of  grace,  and  not  a  contract  by 
which  the  state  forever  relinquishes  the  sovereign  power  of  tax- 
ation. It  was  a  limitation  voluntarily  imposed  by  the  legis- 
lature upon  the  powers  of  the  city,  which  that  department  of  the 
state  government  could  remove  at  any  time  public  policy  or  the 
interests  ^"^"^  of  the  municipality  might  seem  to  demand,  and 
bound  the  state  only  so  long  as  the  statute  remained  unrepealed. 
No  authorit)',  federal  or  state,  has  been  cited  which  goes  to  the 
extent  of  holding  such  legislation  to  be  a  contract,  within  the 
meaning  of  the  federal  constitution;  while  the  courts  of  Ken- 
tucky and  New  Jersey  have  held  that  a  provision  in  a  city  charter 
similar  to  the  one  now  under  consideration  does  not  constitute 
such  a  contract,  but  that  the  legislature  may  constitutionally 
thereafter  remove  the  limitation,  and  authorize  the  city  to  reim- 
prove  or  rebuild  the  street,  and  assess  the  cost  thereof  to  the 
abutting  property:  Bradley  v.  McAtee,  7  Bush,  667;  3  Am.  Rep. 
309;  State  v.  Mayor  etc.,  35  N.  J.  L.  168;  37  N.  J.  L.  415;  18 
Am.  Rep.  729.  These  are  the  only  cases  in  point  of  which  we 
have  any  knowledge,  and  the  reasoning  of  Mr.  Chief  Justice 
Beasley  in  the  New  Jersey  case  (State  v.  Mayor  etc.,  87  N.  J.  L. 
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424;  18  Am.  Rep.  729)  is  so  clear  an  expositien  of  the  law,  and  it 
seems  to  us  so  unanswerable  in  its  logic,  that  we  quote  from  it 
at  length.  He  says:  "This  statute  declares  that  it  shall  be  lawful 
for  the  common  council,  on  the  application  of  three-fourths  of 
the  owners  of  property  in  any  street,  to  order,  et  cetera,  and  it 
then  adds,  'that  after  such  grading,  et  cetera,  is  effected,  then 
the  city  shall  take  charge  of  and  keep  the  same  in  repair,  without 
further  assessment':  Pub.  Laws  1849,  p.  206.  The  argument 
was,  that  after  the  landowners  had  petitioned,  and  the  work 
was  done,  a  bargain  was  constituted,  ^"^^  the  essential  stipulation 
of  which  is  that  the  expense  of  keeping  the  street  in  order  shall 
be  borne  by  the  public.  But  how  is  this  language  to  be  converted 
into  that  of  contract?  It  is  not  so  in  form,  for  it  makes  no  offer 
to  the  landowner.  Nor  is  the  substance  with  which  it  deals  the 
subject  matter  of  agreement.  It  does  not  purport  to  ask  from 
the  citizen  anything  which  the  state  has  not  the  right  to  demand. 
The  purpose  is  to  define  the  mode  and  the  extent  of  the  legis- 
lative power  of  the  municipality.  The  power  conceded  might 
have  been  given  in  an  unqualified  form,  but  its  exercise  was  re- 
stricted with  the  condition  that  it  should  not  be  used  unless  a 
certain  proportion  of  the  owners  of  property  consented,  and  that 
the  power  should  not  be  used  a  second  time.  But  these  limita- 
tions on  the  prerogative  of  local  legislation  are  concessions  to 
the  citizen,  and  cannot,  with  any  show  of  reason,  be  transformed 
into  considerations  moving  from  the  citizen  to  the  state,  on 
which  a  contract  can  be  built  up.  The  admission  of  such  a 
doctrine  would  carry  many  mischiefs  with  it.  Agreements  could 
be  inferred  from  the  large  number  of  the  ordinary  acts  of  legis- 
lation. Public  roads  are  laid  on  the  application  of  a  certain 
number  of  freeholders,  and  the  statute  directs  'that  after  such 
roads  are  laid  they  shall  be  opened  and  maintained  at  the  public 
■expense.*  Why,  under  such  circumstances,  cannot  a  contract  be 
claimed  as  well  as  in  the  case  now  in  hand?  Numerous  other 
•examples  of  laws,  from  which,  by  the  same  course  of  reasoning, 
contracts  might  be  deduced,  will  readily  occur,  *'^  if  the  mind 
is  given  to  the  subject.  Neither  do  the  decisions  which  were 
cited  lend,  as  it  appears  to  me,  the  least  countenance  to  the  doc- 
trine in  question.  They  are  all  cases  outside  of  the  ordinary 
field  of  legislation,  and  in  which  the  citizen  was  induced  to  do 
some  act,  or  yield  up  some  right  or  property  which  could  not 
be  taken  from  him  except  by  his  voluntary  cession.  The  true 
principle  undoubtedly  is,  that  when  it  is  alleged  that  any  part  of 
♦he  sovereign  power  has  been  parted  with,  by  force  of  an  agree- 
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ment,  such  agreement  must  be  clearly  manifested.  The  cases 
are  largely  collected  in  the  excellent  work  of  Chief  Justice  Cooley 
on  Constitutional  Limitations  at  page  280.  The  language  of  the 
present  statute  has  not  such  an  aspect,  and  the  intendment  that 
it  was  the  intention  to  give  up  forever  any  part  of  the  public 
control,  with  respect  of  the  mode  of  keeping  in  order  the  streets 
of  a  great  city,  is  not  to  be  entertained  for  an  instant." 

This  disposes  of  the  first  point,  and  there  is  no  force  in  the 
contention  of  plaintiffs,  that  because  the  act  of  consolidation  and 
the  present  city  charter  provide  that  no  rights  previously  vested 
nor  liabilities  previously  incurred  should  be  lost,  destroyed,  or 
impaired,  the  legislature  was  prohibited  from  thereafter  author- 
izing  the  .city  of  Portland  to  reimprove  the  street  in  question  at 
the  expense  of  the  abutting  property;  for,  unless  the  provisions 
of  the  charter  of  1870  are  to  be  interpreted  as  a  contract  between 
the  owners  of  the  property  abutting  a  street  once  improved  and 
the  public,  the  plaintiffs  clearly  had  no  vested  right  to  an  exemp- 
tion *'^  from  assessments  for  street  improvements.  It  follows 
that  the  decree  of  the  court  below  must  be  affirmed,  and  it  is 
80  ordered. 


STATUTES-VALIDITY— OBLIGATION  OF  CONTRACTS.— If 
the  effect  of  a  contract  is  deteriorated  or  substantially  lessened  by 
the  passage  of  an  act,  the  obligation  of  the  contract  is  Impaired: 
Swinburne  v.  Mills,  17  Wash.  611;  61  Am.  St.  Rep.  932,  and  note. 
The  legislature,  though  It  may  modify  and  repeal  acts  of  former 
legislatures,  cannot  abridge  succeeding  legislative  action,  and  has 
no  power  by  subsequent  legislative  enactment,  to  divest  the  right 
of  property  derived  from  a  contract  made  under  the  authority  of 
a  former  legislature:  State  v.  Barker,  4  Kan.  324;  96  Am.  Dec.  175. 

TAXBS-STIIEET  ASSESSMENTS-POWER  OF  MUNICIPAL 
CORPORATIONS.— Local  assessments  for  street  improvements  are 
an  exercise  of  the  taxing  power:  Violett  v.  Alexandria.  92  Va.  561; 
53  Am.  St.  Rep.  825.  The  power  to  tax  and  levy  assessments  may 
be  deleg.nted  to  municipal  corporations:  Note  to  Murphy  v.  Mayor, 
22  Am.  St.  Rep.  357;  but  such  power  can  only  be  exercised  accord- 
ing to  charters  and  within  the  limits  of  the  constitution  of  the  state: 
Mauldin  v.  City  Council.  42  S.  C.  293;  46  Am.  St.  Rep.  723,  and 
note:  Whiting  v.  West  Point.  88  Va.  9(H5;  29  Am.  St.  Rep.  750.  See 
monographic  note  to  People  v.  Mayor  etc.,  55  Am.  Dec.  285-290,  dls- 
ciUBlDg  assessments  for  street  improvements. 


Eastman  v.  Monastt?s. 

(K  ORROON.  291.1 

MALICIOUS  PROSECUTION-EVIDENCE  OF  WANT  OF 
PROBABLE  CAUSE.- The  acquittal  of  a  defendant  on  the  trial 
of  a  criminal  charge  Is  not  prima  facie  evidence  of  want  of  proba- 
ble cause  for  the  prosecution. 
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C.  M.  Idleman,  for  the  appellant 

W.  L.  Nutting,  for  the  respondent. 

***  BEAN,  J.  From  the  view  we  have  taken  of  the  ruling 
on  the  motion  for  a  nonsuit,  it  is  unnecessary  to  consider  the 
other  questions  in  the  case,  and  we  shall  therefore  assume,  for 
the  purposes  of  this  opinion,  that  all  the  evidence  admitted  was 
competent.  The  motion  for  a  nonsuit  is  based  upon  the  theory 
that  the  plaintiff  failed  to  prove  that  the  prosecution  was  ma- 
licious or  without  probable  cause.  Upon  this  point,  the  bill 
of  exceptions,  which  contains  the  affirmative  statement  thiiv 
"there  was  no  evidence  whatever  offered  by  the  plaintiff,  of  any 
nature  or  description  other  than**  as  therein  stated,  "concern- 
ing malice  or  want  of  probable  cause,"  recites  that  plaintiff, 
being  called  as  a  witness  in  his  own  behalf,  "testified  concerning 
the  arrest  as  set  out  in  the  complaint,  and  also  went  into  the 
detail  of  the  matters  transacted  in  the  justice's  court  upon 
which  he  claimed  to  have  been  arrested  upon  a  warrant  issued 
upon  a  complaint  sworn  to  by  the  defendant,  and  also  of  his 
discharge";  also,  "concerning  the  construction  of  a  certain 
printing-house  which  he  claimed  had  been  erected  by  himself 
upon  the  second  story,  and  over  and  on  top  of  a  water-closet  of 
defendant's  building,  and  that  he  was  occupying  certain  rooms  in 
defendant's  building  as  a  photograph  gallery,  and  using  the  said 
printing-house  to  print  photographs  in."  Evidence  bearing 
upon  the  question  of  damages  is  then  set  out,  after  which  it  is 
stated  that  the  plaintiff  gave  in  evidence  a  copy  of  the  docket 
entries  of  the  justice's  court  concerning  the  arrest,  trial,  and 
acquittal  of  the  plaintiff,  a  copy  of  which  is  set  out  in  the  bill  of 
***  exceptions,  and  also  a  part  of  the  deposition  of  one  Prescott, 
to  the  effect  that  the  printing-house  referred  to  was  built  by  tli 
plaintiff  at  his  own  cost  and  expense,  over  and  on  top  of  a  small 
brick  building  adjacent  to  the  main  building,  and  that  the  de- 
fendant notified  him  in  1889  that  it  must  either  be  painted  or 
removed,  and  that  defendant  was  about  the  photograph  gallery 
frequently,  and  witness  never  heard  him  make  any  claim  to  the 
printing-house.  This  is  all  the  evidence  contained  in  the  bill  of 
exceptions  bearing  upon  the  question  of  malice  or  probable  eatise. 
It  thus  manifestly  appears  that  there  was  no  evidence  of  the 
want  of  probable  cause  given  on  the  trial,  unless  the  judgment 
of  acquittal  is  prima  facie  evidence  thereof,  and  sufficient  to 
put  the  defendant  on  his  proof.  The  charge  made  against  the 
plaintiff  in  the  justice's  court  was  that  of  willfully  defacing  a 
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building  not  his  own,  and  as  to  whether  defendant  had  reason- 
able grounds  for  making  such  a  charge  the  bill  of  exceptions  is 
entirely  silent.  It  only  goes  to  the  effect  that  plaintiff,  at  the 
time  of  his  arrest,  was  engaged  in  removing  a  photographic  print- 
ing-house, built  by  him  on  top  of  a  small  brick  building  belong- 
ing to  the  defendant,  and  which,  under  the  terms  of  his  lease, 
he  had  a  right  to  remove;  but  there  was  no  evidence  offered  or 
given  that  he  was  doing  so  in  a  careful  and  prudent  manner,  or 
that  he  was  not  wantonly  and  willfully  defacing  and  injuring  the 
defendant's  building.  The  want  of  probable  cause  is  the  very 
r*!?t  of  the  action  for  malicious  prosecution,  and  it  is  elementary 
•^'js  ja^r  ijjat  it  must  be  affirmatively  proved  by  the  plaintiff. 
The  truth  of  other  material  allegations  may  be  inferred  from 
such  proof,  but  the  want  of  probable  cause  cannot  be  inferred 
from  anything  else.  It  must  be  substantially  and  expressly 
proved,  and  cannot  be  implied.  The  onus  is  always  on  the 
plaintiff  to  prove  affirmatively,  by  circumstances  or  otherwise, 
that  the  defendant  had  no  ground  for  the  prosecution:  Newell 
on  Malicious  Prosecution,  282.  And  there  is  no  such  proof  in 
this  case,  unless  the  judgment  of  acquittal  is  sufficient  for  that 
purpose.  We  are  therefore  brought  to  a  consideration  of  the 
effect  to  be  given  to  such  a  judgment. 

There  is  much  diversity  of  opinion  in  the  books  as  to  whether 
the  discharge  of  an  accused  by  a  committing  magistrate,  or  the 
refusal  of  a  grand  jury  to  indict,  is  prima  facie  evidence  of  the 
want  of  probable  cause  for  the  prosecution,  many  cases  holding 
that  it  is:  2  Greenleaf  on  Evidence,  sec.  455;  3  Lawson's  Eights, 
Remedies,  and  Practice,  1094;  Secor  v.  Babcock,  2  Johns.  203; 
Bostick  V.  Rutherford,  11  N.  C.  83;  Straus  v.  Young,  36  Md.  246; 
Smith  V.  Ege,  52  Pa.  St.  419;  Vinal  v.  Core,  18  W.  Va.  1;  Bom- 
holdt  V.  Souillard,  36  La.  Ann.  103;  Frost  v.  Holland,  75  Me. 
108;  while  the  doctrine  is  stoutly  denied  by  other  authorities 
of  equal  weight  and  respectability:  Israel  v.  Brooks,  23  111.  575; 
Thompson  v.  Beacon  Rubber  Co.,  56  Conn.  493;  Heldt  v.  Web- 
ster, 60  Tex.  207;  Apgar  v.  Woolston,  43  N.  J.  L.  57.  But  it  is 
unnecessary  for  us  to  pursue  this  inquiry  further,  for  it  is  ob- 
vious that  ***  there  is  a  marked  distinction  between  the  ac- 
quittal of  a  defendant  after  trial  upon  the  merits  and  his  dis- 
charge by  the  examining  magistrate  or  the  refusal  of  a  grand 
jury  to  indict.  In  case  of  a  trial,  the  defendant  is  entitled  to  an 
acquittal  and  discharge  if,  upon  the  whole  evidence,  both  of  the 
prosecution  and  defense,  there  remains  a  reasonable  doubt  of  hia 
guilt,  although  it  may  appear  that  there  was  not  only  probable 
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cause  for  the  prosecution,  but  a  strong  probability  of  his  guilt 
But  it  is  the  duty  of  a  magistrate  to  hold  the  accused  to  answer, 
and  of  a  grand  jury  to  indict,  ^f  there  is  sufficient  cause  to  be- 
lieve him  probably  guilty  of  the  crime  charged.  They  have  the 
very  question  of  probable  cause  to  try,  and,  if  the  accused  is  dis- 
charged, it  is  because,  in  the  opinion  of  the  magistrate  or  grand 
jury,  as  the  case  may  be,  there  is  no  reasonable  ground  for  be- 
lieving him  guilty.  For  this  reason,  many  courts  have  held  that 
the  refusal  of  an  examining  magistrate  to  hold  the  accused- for 
trial  is  prima  facie  evidence  that  the  charge  was  preferred  with- 
out probable  cause.  But  it  is  nianifest  that  no  such  effect  ought 
to  be  given  to  the  acquittal  of  a  defendant  after  a  full  investiga- 
tion of  the  case  and  an  examination  of  all  testimony  on  both 
sides.  It  would  tend  very  much  to  discourage  honest  efforts  to 
enforce  the  criminal  laws  if  every  person  who  instituted  a  pros- 
ecution in  which  the  defendant  was  subsequently  acquitted 
should  for  that  reason  be  presumed  to  have  acted  without  prob- 
able cause,  and  liable  in  damages  for  malicious  prosecution.  The 
result  of  a  trial  often  ^^"^  depends  upon  many  contingencies 
which  could  not  have  been  anticipated,  and  a  prosecution  may 
turn  out  to  be  entirely  groundless,  although  the  facts  and  cir- 
cumstances known  to  or  ascertainable  by  the  prosecutor  at  the 
time  it  was  instituted  seemed  to  point  unerringly  to  the  defend- 
ant's guilt.  Accordingly,  the  great  weight  of  authority  and  rea- 
son is  that  the  acquittal  of  a  defendant  upon  the  trial  of  a 
criminal  charge  is  not  prima  facie  evidence  of  the  want  of 
probable  cause  for  the  prosecution.  Indeed,  the  doctrine. is 
said  by  Depue,  J.,  in  Apgar  v.  Woolston,  43  N".  J.  L.  60,  to 
be  "universally  conceded,  though  it  results  from  the  entire  fail- 
ure of  the  case  on  the  part  of  the  prosecution":  Purcell  v. 
Macnamara,  9  East,  361;  Grant  v.  Deuel,  3  Bob.  (La.)  17;  38 
Am.  Dec.  228;  14  Am.  &  Eng.  Ency.  of  Law,  Ist  ed.,  65;  Scott 
V.  Simpson,  1  Sand.  601;  Bitting  v.  Ten  Eyek,  82  Ind.  421;  42 
Am.  Eep.  505;  Stone  v.  Crocker,  24  Pick.  81;  Stewart  v.  Sonne- 
bom,  98  U.  S.  187;  Brant  v.  Higgins,  10  Mo.  728;  Ganea  v. 
Southern  etc.  R.  R.  Co.,  51  Cal.  141.  The  court  below  was 
therefore  in  error  in  denying  the  nonsuit,  for  which  reason  the 
judgment  must  be  reversed. 

MATvIOIOUS  PROSECUTION  — WANT  OF  PROBABLB 
OAUSB— EVIDENCE.— The  voluntary  dismissal  of  a  suit  is  prima 
f^ie  evidence  of  want  of  probable  cause  for  Its  institution:  Kollia 
T.  Jones,  6  N.  Dak.  461;  60  Am.  St.  Rep.  615,  and  note.  Judgment 
of  a  Justice  of  the  peace  discharging  the  accused  is  prima  facie  evi- 
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dence  of  want  of  probable  cause  for  his  prosecution:  Bigelow  v. 
Sickles,  80  Wis.  98;  27  Am.  St.  Rep.  25.  For  a  discussion  of  the  ele- 
ment of  probable  cause  In  malicious  prosecution,  see  monographic 
note  to  Ross  v.  Hixon,  26  Am.  St.  Rep.  138-149. 


Matthiesen  v.  Arata. 

[32  Oregon,  342.] 

MEOHANIOS'  LIENS— PLEADING  CONTENTS  OF  LIEN 
NOTICE.— Although  a  complaint  for  the  foreclosure  of  a  mechanic's 
lien  must  show  affirmatively  that  the  lien  notice  contained  all  of 
the  statutory  requirements,  the  statute  Is  sufficiently  complied  with 
If  a  copy  of  such  notice  is  set  out  bodily  in  the  complaint,  or  is 
made  a  part  thereof  as  an  exhibit. 

MECHANICS'  LIENS— REPAIRS  OR  FIXTURES.— If  a  me- 
chanic, at  the  request  of  the  lessee  of  a  building,  puts  therein  doors 
and  casings,  wainscoting  attached  with  screws  to  strips  nailed  to 
the  wall,  and  veneering  also  nailed  to  the  wall,  he  Is  entitled  to  a 
mech.anic's  lien  on  the  lessee's  interest  for  his  labor  and  materials. 
Such  materials,  when  placed  In  position,  constitute  alterations  or 
repairs,  and  not  domestic  or  trade  fixtures. 

Starr,  Thomas  &  Chamberlain,  for  the  appellant. 

A.  Bernstein,  B.  C.  Wright,  and  G.  W.  P.  Joseph,  for  the  re- 
spondents. 

»^  BEAN,  J.  On  April  12,  1894,  the  defendant  Arata, 
being  the  lessee  for  a  term  of  years  of  a  room  on  the  ground  floor 
of  a  completed  five-story  brick  building  in  the  city  of  Portland, 
and,  desiring  to  fit  it  up  for  saloon  purposes,  entered  into  a  con- 
tract with  plaintiff  Matthiesen  to  furnish  the  material  and  do  the 
work  necessary  to  wainscot  it  in  oak,  and  cover  the  window  and 
door  casings,  pilasters,  and  ceiling  beams  with  a  covering  of  the 
same  material,  so  as  to  give  them  the  appearance  of  oak,  to  pai- 
tition  off  a  cardroom,  put  in  an  oak  door  with  casings  and  frame 
complete  to  the  water-closet,  cut  the  partition  and  put  in  an  oak 
door  to  the  entrance  way,  and  other  work  of  similar  character, 
The  wainscoting  was  attached  with  screws  to  strips  nailed  on  the 
wall,  and  the  other  work  was  nailed  to  the  fabric  of  the  building. 
Arata  having  failed  to  make  his  payments  as  agreed  upon, 
Matthiesen  filed  a  notice  of  lien  for  the  amount  due  him,  and 
the  other  parties  who  either  furnished  material  to  or  were  em- 
ployed by  Matthiesen  did  the  same.  Tliis  suit  was  brought  by 
Matthiesen  to  foreclose  his  lion,  in  which  the  other  lien  claim- 
ants, who  are  made  defendants,  seek  to  do  likewise.  The  court 
below  found  ***  in  favor  of  the  defendant  lien  claimants,  and 
decreed  the  sale  of  Arata*8  leasehold  interest  in  the  building  to 
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satisfy  their  respective  claims,  and  from  this  decree  Arata  ap- 
peals. 

1.  It  is  contended  by  the  appellant  that  the  cross-bills  of  the 
defendants  are  insufficient,  because  it  is  not  averred  therein  that 
the  notices  of  lien  as  filed  contain  "a  true  statement  of  the  de- 
mand after  deducting  all  just  credits  and  offsets,  with  the  name 
of  the  owner  or  reputed  owner,  if  known,  or  also  the  name  of  the 
person  by  whom  he  was  employed,  or  to  which  he  furnished  Uic 
materia],  or  also  a  description  of  the  property  to  be  charged  with 
said  lien,  sufficient  for  identification,  or  that  the  claim  was  veri- 
fied by  the  oath  of  himself  or  of  some  other  person  having  knowl- 
edge of  the  facts/'  But  this  objection  is  without  merit.  A 
copy  of  the  notice  is  set  out  bodily  in  two  of  the  pleadings,  and 
is  annexed  to  and  made  a  part  of  the  other  one  as  an  exhibit,  and 
this  is  a  sufficient  compliance  with  the  rule  that  it  must  affirma- 
tively appear  from  a  complaint  to  foreclose  a  mechanic's  lien  that 
the  notice  as  filed  was  in  proper  form,  and  contained  all  the 
essential  provisions  required  by  the  statute:  Pilz  v.  Killingsworth, 
20  Or.  432. 

2.  The  next,  and  principal,  contention  is  that  the  work  and 
labor  performed  and  material  furnished  by  the  lien  claimants 
was  not  for  the  construction,  alteration,  or  repair  of  a  building, 
but  in  and  about  the  erection  of  trade  or  domestic  fixtures.  But 
we  are  unable  to  subscribe  to  this  view.  The  adjudications  upon 
the  subject  of  fixtures  and  annexations  are  very  numerous,  but, 
as  they  depend  upon  the  facts  of  each  particular  *^*  case  and  the 
relations  of  the  parties  litigant,  no  precise  rule  has  or  can  be 
extracted  from  them  by  which  the  question  can  be  determined. 
It  would  be  useless  for  us  at  this  time  to  enter  upon  any  general 
discussion  of  the  question,  or  attempt  to  seek  out  analogies  in 
the  adjudged  cases  in  support  of  our  conclusions.  The  ques- 
tion is  alwaj's  one  of  mixed  law  and  fact,  and  each  case  must 
be  decided  upon  its  particular  facts;  and,  this  being  so,  it  is 
proper  to  observe,  as  a  matter  of  caution,  that  the  question  here 
presented  is  between  the  lessee  of  a  building  and  mechanics  and 
materialmen  who  claim  a  lien  on  his  interest  therein,  and  is  not 
between  landlord  and  tenant,  mortgagor  and  mortgagee,  nor  is  it 
embarrassed  by  any  agreement  of  the  parties  that  the  material 
and  labor  furnished  should  be  and  remain  personal  property, 
notwithstanding  the  manner  of  its  annexation  to  the  building. 
The  simple  question  is,  whether  a  mechanic,  who,  at  the  re- 
quest of  the  lessee  of  a  building,  puts  into  it  work  and  material 
of  the  character  indicated,  has  a  lien  on  the    lessee's  interest 
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therein  for  his  labor  and  material.  In  our  opinion,  the  case  m 
clear.  As  said  by  this  court  in  Plelm  v.  Gilroy,  20  OrT  522:  "The 
weight  of  modem  authority,  keeping  in  mind  the  exceptions  aa 
to  constructive  annexation,  admitted  by  all  the  authorities  to 
exist,  seems  to  establish  the  doctrine  that  the  true  criterion  of  an 
irremovable  fixture  consists  in  the  united  application  of  several 
tests:  1.  Ileal  or  constructive  annexation  of  the  article  in  ques- 
tion to  the  realty:  2.  Appropriation  or  adaptation  to  the  use  or 
purpose  of  that  part  of  the  realty  with  which  it  is  connected; 
3.  The  intention  ''^''  of  the  party  making  the  annexation  to 
make  the  article  a  permanent  accession  to  the  freehold,  this  in- 
tention being  inferred  from  the  nature  of  the  article  affixed,  the 
relation  and  situation  of  the  party  making  the  annexation,  the 
policy  of  the  law  in  relation  thereto,  the  structure  and  mode  of 
the  annexation,  and  the  purpose  or  use  for  which  the  annexation 
has  been  made."  Now,  applying  these  rules  to  the  case  in  hand, 
it  is  manifest  that  the  material  and  labor  of  the  lien  claimants  be- 
came, as  between  them  and  the  lessee  of  the  building,  a  part  and 
parcel  thereof.  The  erections  were  permanently  and  substan- 
tially annexed,  as  is  usual  in  such  cases,  and  could  not  have  been 
removed  without  substantial  damage  to  the  building  and  essen- 
tial injury  to  themselves.  They  were  appropriate,  or  at  least 
adapted,  to  the  contemplated  use  of  that  part  of  the  realty  with 
which  they  were  connected,  and  their  character  and  mode  of 
annexation  indicate  that  the  intention  was  to  make  them  a  per- 
manent accession  to  the  building,  at  least  so  far  as  Arata's  lease- 
hold interest  was  concerned.  If  they  did  not  become  a  part  and 
parcel  of  the  building  to  this  extent,  neither  do  the  doors  and 
windows  and  similar  finish  in  any  structure.  We  are  of  the 
opinion  that  the  decree  of  the  court  below  should  be  affirmed, 
and  it  is  so  ordered. 


MECHANIC'S  LIEN— WHEN  ATTACHES  TO  LEASEHOLD.— 
A  mechanic's  lien  attaches  to  a  leasehold  estate  In  favor  of  one  who 
has,  under  a  contract  with  the  lessee,  furnished  materials  for  the 
Improvement  of  land  leased  for  a  term  of  years:  Moek  v.  Parker,  G.3 
Ark.  307;  58  Am.  St.  Rep.  119,  and  note.  A  materialman's  lien  for 
making,  altering,  or  repairinj?  a  buildlnpc,  under  a  contract  made 
with  the  lessee  of  the  premises,  extends  to  the  leasehold  interest 
only:  Williams  v.  Vanderbllt,  145  111.  238;  36  Am.  St.  Rep.  486.^  See 
extended  note  to  Lyon  v.  McGufTey,  45  Am.  Dec.  678. 
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Portland  v.  Meyer. 

[32  Oekgon,  368.] 

MUNICIPAL  CORPORATIONS-EXCLUSION  OF  SLAUGH- 
TERHOUSES.—If  a  city  has  authority  under  its  charter  to  pro- 
vide for  the  exclusion  of  slaughterhouses  from  its  limits,  it  has 
power  to  pass  an  ordinance  prohibiting  the  use  of  slaughterhouses 
established  and  in  operation  within  the  city  at  and  prior  to  the  time 
of  the  passage  of  such  ordinance. 

CONSTITUTIONAL  LAW— EXCLUSION  OF  SLAUGHTER- 
HOUSE FROM  CITY.— An  ordinance  excluding  from  a  city  a 
slaughterhouse  already  in  existence  and  operation  within  Its  limits 
is  a  legitimate  exercise  of  the  police  power,  and  does  not  violate 
any  constitutional  right  of  the  owner. 

Paxton  &  Beach,  for  the  appellant. 

"W.  M.  Cake,  city  attorney,  for  the  respondent 

8«»  BEAN,  J.  By  subdivision  23  of  section  35  of  the  char- 
ter of  the  city  of  Portland  (Laws  1893,  822),  the  council  has 
power  and  authority  "to  license,  tax,  control  and  reflate 
slaughterhouses  ....  and  to  provide  for  their  exclusion  from 
the  city  limits  or  any  part  thereof.*'  In  January,  1894,  while 
this  provision  of  the  charter  was  in  force,  the  defendant  erected 
or  caused  to  be  erected  a  slaughterhouse  within  the  corporate 
limits  of  the  city,  and  in  September  following  the  council  passed 
an  ordinance  making  it  unlawful  for  any  person  to  maintain  such 
a  structure  therein.  For  a  violation  of  this  ordinance  by  the 
maintenance  of  his  previously  established  slaughterhouse  the 
defendant  was  arrested  in  October,  1894,  and,  having  been  con- 
victed, brings  the  cause  here  for  review. 

The  only  question  for  determination  is,  whether  the  provisions 
of  the  charter  quoted  confer  upon  the  city  power  to  prohibit  the 
nse  of  slaughterhouses  established  and  in  operation  at  and  prior 
to  the  passage  of  an  ordinance  for  that  purpose.  It  is  not 
claimed  that  the  power  to  license,  tax,  regulate,  and  control 
slaughterhouses  will  support  such  legislation,  but  the  conten- 
tion of  the  city  is,  that  the  power  is  to  be  found  in  the  author- 
ity "to  provide  for  their  exclusion  from  the  city  limits,"  while 
the  defendant's  position  is,  that  the  power  of  exclusion  so  con- 
ferred was  intended  to  enable  the  council  to  prevent  the  future 
erection  of  slaughterhouses,  and  not  to  put  an  end  to  an  exist- 
ing business  of  that  kind.  This  is  the  point  of  contention  be- 
tween the  parties  to  this  litigation. 

^''^^  1.  In  construing  a  statute,  words  of  common  use  are  or- 
dinarily to  be  taken  in  their  natural,  plain,  and  obvious  signi- 
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fication,  and,  in  view  of  this  rule,  we  are  of  the  opinion  that 
the  power  of  exclusion  as  given  by  the  charter  is  broad  enough 
to  autliorize  the  city  to  prevent  the  maintenance  of  slaughter- 
houses already  in  existence,  and  to  punish  offenders  against  the 
ordinance  therefor.  The  word  "exclusion"  is  defined  by  Web- 
ster as  '"'the  act  of  excluding  or  shutting  out,  whether  by  thrust- 
ing out  or  by  preventing  admission;  a  debarring;  rejection;  pro- 
hibition"; and  by  the  Century  as  "the  act  of  excluding  or  shut- 
ting out";  and,  also,  "the  act  of  thrusting  out  or  expelling;  ejec- 
tion; extrusion."  It  will  thus  be  seen  that  the  commonly  ac- 
cepted meaning  of  the  word  is  not  only  the  act  of  shutting  out, 
but  also  the  act  of  thrusting  out,  and  there  is  nothing  in  the 
city  charter  to  indicate  that  it  was  intended  to  be  used  in  any 
other  sense.  "The  regulation  of  the  place  and  manner  of  con- 
ducting the  slaughtering  of  animals,  and  the  business  of  butcher- 
ing within  a  city,  and  the  inspection  of  the  animals  to  be  killed 
for  meat,  and  the  meat  afterward,"  was  said  by  Mr.  Justice 
Miller  in  the  Slaughter  House  Cases,  16  Wall.  62,  to  be  among 
the  most  necessary  and  frequent  uses  of  the  police  power  of  the 
state.  And  it  was  the  evident  purpose  of  the  legislature  to 
give  the  city  of  Portland  full  power  and  control  over  the  mat- 
ter. It  was,  therefore,  authorized  to  regulate  and  control 
slaughterhouses,  if  deemed  advisable  to  permit  them  to  exist 
within  the  corporate  limits,  or  prohibit  their  maintenance  alto- 
gether, whenever,  in  the  opinion  of  the  council,  the  public  wel- 
fare ''^*  requires  their  exclusion.  The  whole  question  was  rele- 
gated to  the  city,  and  the  power  conferred  is  sufficient  to  en- 
able it  to  prohibit  the  maintenance  of  slaughterhouses  already 
in  existence  as  well  as  to  prevent  their  future  erection. 

2.  And  neither  the  charter  nor  the  ordinance  in  question  is 
violative  of  any  constitutional  right  of  the  defendant:  Ex  parte 
Ileilbron,  65  Cal.  609;  Mugler  v.  Kansas,  123  TJ.  S.  623;  Fer- 
tilizing Co.  V.  Hyde  Park,  97  V.  S.  659.  The  faxjt  that  the  en- 
forcement of  the  ordinance  will  prevent  him  from  using  the 
building  and  machinery  erected  for  slaughterhouse  purposes  is 
no  defense  to  this  proceeding.  It  is  true  that  at  the  time  it  was 
erected  the  law  did  not  forbid  the  slaughtering  of  animals  or 
the  maintenance  of  a  slaughterhouse  within  the  city,  but  the 
law-making  power  did  not  thereby  come  under  any  obligation 
to  give  any  assurance  that  the  legislation  upon  the  subject  would 
remain  unchanged.  Indeed,  the  supervision  of  the  public  health 
and  public  morals  is^  governmental  power  which  cannot  be  bar- 
tered away  either  directly  or  indirectly:  Beer  Co.  v.  Massachu- 
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setts,  97  U.  S.  25;  Stone  v.  Mississippi,  101  U.  S.  814.  We  are 
therefore,  of  the  opinion  that  the  ordinance  is  valid,  and  the 
judgment  of  the  court  below  must  be  affirmed. 

MUNICIPAL  CORPORATIONS— POWERS— SUPPRESSION  OF 
SLAUGHTERHOUSES.— A  statute  authorizing  a  city  to  provide 
for  the  erection,  management,  and  rejjulation  of  slaughterhouses, 
empowers  It  to  forbid  the  operation  of  such  houses  within  desig- 
nated limits,  except  under  certain  specified  conditions:  St.  Louis  v. 
Howard,  119  Mo.  41;  41  Am.  St.  Rep.  630,  and  note.  See  Hueslng 
V.  Roclt  Island.  128  111.  465;  15  Am.  St.  Rep.  129;  Chicago  v.  Rumpff, 
45  111..  90;  92  Am.  Dec.  196;  Cronin  v.  People,  82  N.  Y.  318;  37  Am. 
Rep.  564. 


Wheelejb  V.  Taylor. 

[32  Okegon,  421.] 

COTENANCY— EVIDENCE  OP  OUSTER.— The  evidence  nec- 
essary to  prove  ouster  by  one  cotenant  against  another  is  much 
greater  than  in  cases  in  which  such  relation  does  not  exist  between 
the  parties. 

COTENANCY— ADVERSE  POSSESSION— NOTICE.— Entry 
upon  real  property  by  a  person  claiming  to  be  a  tenant  in  common 
can  never  become  the  foundation  for  an  adverse  possession,  as 
against  his  cotenants,  until  they  have  notice  of  his  repudiation  of 
their  rights. 

COTENANCY-POSSESSION— PRESUMPTION.— The  pos- 
session of  one  cotenant  of  the  common  property  is  presumed  to  be 
the  possession  of  all,  and  each  cotenant  has  a  right  to  rely  upon 
such  presumption,  until  the  acts  or  declaration  of  the  tenant  In  pos- 
session are  palpably  Inconsistent  with  It. 

COTENANCY- ADVERSE  POSSESSION— NOTICE.— If  one 
cotenant  Is  distinctly  notified  that  the  cotenant  in  possession 
claims  to  own  the  common  property  absolutely,  his  adverse  posses- 
sion begins  to  run  from  such  notice. 

COTENANCY  —  ADVERSE  POSSESSION.— Possession  of 
land  by  the  mother  of  the  former  deceased  owner  Is  adverse  to  the 
other  heirs,  when  she  claims  the  property  absolutely,  and  all  of  the 
interested  parties  suppose  that  she  is  the  sole  heir  of  the  deceased. 

COTENANCY— ADVERSE  POSSESSION— NOTICE.— If  a 
cotenant  distinctly  states  that  he  has  nothing  to  do  with  tue  prop- 
erty in  dispute,  and  that  the  sole  title  Is  in  the  tenant  In  possession, 
he  has  suflficient  notice  of  the  claim  of  ownership  of  the  tenant  in 
possession  to  make  it  adverse. 

COTENANCY— ADVERSE  POSSESSION— TACKING  POS- 
SBSSIONS.— The  title  acquired  by  one  of  the  cotenants  of  real  prop- 
erty under  a  deed  in  severalty  from  a  cotenant  who  has  taken  pos- 
session, under  the  belief  of  all  of  the  cotenants  that  he  Is  the  abso- 
lute owner  of  the  entire  title,  does  not  inure  to  the  benefit  of  an- 
other cotenant,  and  the  grantees  may  tack  their  possession  to  that 
of  their  grantor  for  the  purpose  of  establishing  a  title  by  adverse 
possession,  as  against  such  other  cotenant. 

ADVERSE  POSSESSION-OPEN  AND  ^NOTORIOUS  OCCU- 
PANCY.—Occasionally  cutting  and  carrying  away  rails  and  fire- 
wood from  land  chiefly  valuable  for  timber  is  not  such  an  open, 
notorious,  and  continuous  occupancy  as  may  create  a  title  by  ad- 
rerse  possession. 
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ADVERSE  POSSESSION-GONSTRUCTIYE  POSSESSION 
—GUTTING  WOOD.— Actual  occupaucy  of  a  farm  is  not  such  con- 
Btnictive  possession  of  a  wood  tract  of  land,  distinct  from  and  not 
connected  with  the  farm,  as  may  be  made  the  foundation  for  an 
adverse  possession  of  the  wood  tract,  although  the  claimant  pro- 
cures wood  and  rails  from  the  latter  to  use  ou  the  former. 

4 

W.  M.  Colvig,  P.  P.  Prim  &  Son,  and  Flegel  &  Stanislawsky, 
for  the  appellants. 

D.  Broweo",  for  the  respondent. 

*23  MOORE,  C.  J.  This  is  a  suit  to  quiet  the  title  to  certain 
real  property.  The  material  facts  are:  That  on  October  3,  1882, 
one  Ilobart  Taylor  died,  intestate,  in  Jackson  county,  Oregon, 
leaving  the  following  named  persons  as  his  only  heirs  at  law: 
Abigail  Taylor,  his  mother;  S.  C.  Taylor,  a  brother;  and  the 
children  of  his  deceased  sister,  Rachel,  to  wit,  M.  W.  Wheeler, 
Myra  A.  GilfiUan,  Elva  C.  Persons,  and  Frederick  Mench.  At 
the  time  of  his  death  he  was  seised  in  fee,  and  entitled  to  and 
in  the  possession,  of  the  following  described  real  estate,  to  wit: 
Lots  7,  8,  9,  10,  11,  12,  13,  and  14  in  section  34;  lots  4,  5,  6,  7, 
8,  and  9  in  section  35;  the  donation  land  claim  of  Elisha  Lar- 
son, No.  55 — all  in  township  37  south  of  range  1  west;  and 
also  the  southeast  quarter  of  the  southeast  quarter  of  sec- 
tion 29,  in  township  thirty-seven  south,  of  range  1  east,  of  the 
Willamette  meridian,  in  said  county  and  state.  At  said  time 
one  S.  PL  Holt  was  living  on  the  premises,  having  had  a  de- 
mise thereof  for  a  term  of  one  year,  which  expired  October  1, 
1882;  and,  on  the  7th  of  that  month,  Abigail  Taylor  executed 
to  him  a  written  lease  thereof  for  a  term  of  two  years  from  the 
expiration  of  the  former  term,  and,  in  consideration  thereof,  he 
agreed  to  pay  his  said  lessor,  "her  heirs  **^  or  assigns,"  the 
sum  of  three  hundred  dollars  annually,  and  thereupon  continued 
in  possession  of  said  premises  until  October  1,  1892,  paying  the 
rent  therefor  to  Abigail  Taylor  or  to  plaintiffs.  On  July  21, 
1885,  the  said  Abigail  executed  to  plaintiffs  a  warranty  deed 
whereby  she  intended  to  convey  to  them  all  of  said  real  estate, 
but,  by  mutual  mistake,  the  sotitheast  'quarter  of  the  southeast 
quarter  of  section  29,  in  township  37  south  of  range  1  east,  was 
improperly  described,  as  being  in  range  1  west.  On  December 
11,  1888,  S.  C.  Taylor  died  testate  in  said  county;  and,  his  last 
will  and  testament  having  been  admitted  to  probate,  the  de- 
fendants, as  his  devisees  and  heirs  at  law,  on  December  6,  1893, 
claiming  the  interest  which  their  ancestor  inherited  from  his 
deceased  brother,  commenced  actionB  for  possession  against  one 


542  Wheeler  v.  Taylob.  [Oregon, 

"W.  T.  Anderson,  a  tenant  in  possession  of  said  premises,  under 
a  lease  thereof  from  plaintiffs.  Plaintiffs  thereupon  commenced 
this  suit  for  the  relief  hereinbefore  stated,  claiming  title  to  the 
whole  of  said  real  property  by  adverse  possession  thereof,  by 
tliemselves  and  their  grantor,  for  a  period  of  more  tlian  ten 
years  prior  to  the  commencement  of  this  suit.  A  trial  being  liad, 
the  court  found  for  plaintiffs,  and  decreed  that  defendants  had 
no  right,  title,  claim,  interest,  or  estate  in  or  to  said  premises, 
or  any  part  thereof,  and  perpetually  enjoined  them  from  in  any 
wise  interfering  with  the  peaceable  and  quiet  possession  of  said 
real  property  by  plaintiffs,  their  heirs  and  assigns,  and  from 
instituting  or  prosecuting  any  actions  to  try  the  title  to  or  re- 
cover the  possession  thereof,  from  which  decree  defendants  ap- 
peal. 

It  is  contended  by  defendant's  counsel  that  Holt  '*^**  re- 
tained possession  of  the  demised  premises  by  agreement  with 
and  consent  of  S.  C.  Taylor,  and  this  acquiescence  in  the  ten- 
ant's possession  by  their  client's  ancestor  prevents  the  running 
of  the  statute  until  the  lease  under  which  he  held  terminated, 
October  1,  1884;  and,  such  being  the  case,  their  actions  for  pos- 
session were  commenced  before  the  statute  of  limitations  had 
run  against  their  right  of  entry.  Ilobart  Taylor  having  died  in- 
testate, and  leaving  neither  wife,  lineal  descendants,  nor  father, 
his  real  property  descended  in  equal  shares  to  his  mother,  brother, 
and  the  children  of  his  deceased  sister,  by  right  of  representa- 
tion, who  thereupon  became  vested,  as  tenants  in  common,  wilii 
the  legal  title  to  the  real  estate  of  which  he  died  seised:  Hill  An- 
notated Laws,  sec.  3098,  subd.  3,  sec.  3010.  Tenants  in  com- 
mon occupy  toward  each  other  a  fiduciary  relation,  which  de- 
mands of  each  fair  dealing  in  everything  pertaining  to  their  in- 
terest in  the  common  estate;  and,  while  it  is  true  that  one  co- 
tenant  may  oAst  another,  the  amount  of  evidence  necessary  to 
prove  the  disseisin  is  much  greater  than  in  cases  in  which  sucli 
relation  does  not  exist:  1  Am.  &  Eng.  Ency.  of  Tjaw,  2d  ed., 
804;  Sedgwick  and  Wait  on  Trial  of  Title  to  Land,  sec.  278; 
Freeman  on  Cotenancy  rfnd  Partition,  see.  166;  Northrop  v.  Mar- 
quam,  16  Or.  173;  Newell  v.  Woodruff,  30  Conn.  492.  The 
reason  for  the  existence  of  this  rule  is  based  upon  the  theory 
that  when  a  stranger  to  the  title  takes  possession  of  real  prop- 
erty, no  presumptions  can  be  invoked  that  he  is  holding  under 
or  in  pursuance  of  a  license  from  or  contract  with  the  owner; 
but  the  law  presumes  that  the  possession  of  one  cotenant  ****  is 
(the  possession  of  all,  to  overcome  which  a  greater  d^ree  of  evi-, 
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dence  is  required  than  in  the  ease  of  an  entry  by  a  stranger  to 
the  title,  with  whom  no  contract  relations  have  been  entered  into 
on  the  part  of  the  owner;  for,  as  was  tersely  said  by  Mr.  Justice 
Story  in  Prescott  v.  Nevers,  4  Mason,  326  (Fed.  Cas.  No.  11390): 
"The  law  will  not  presume  that  one  tenant  in  common  intends  to 
oust  another.  The  fact  must  be  notorious,  and  the  intent  must 
be  established  by  proof." 

As  a  corollary  of  this  rule,  it  follows  that  an  entry  upon  real 
property  by  a  person  claiming  to  be  a  tenant  in  common  can 
never  become  the  foundation  of  an  adverse  possession  as  against 
his  cotenants  until  they  have  notice  of  his  repudiation  of  their 
rights:  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  805;  Gross  v.  Wash- 
ington (Tenn.  Ch.  App.,  Nov.  21,  1896),  38  S.  W.  Rep.  442; 
House  V.  Williams  (Tex.  Civ.  App.,  Apr.  28,  1897),  40  S.  W. 
Eep.  414.  "When  a  tenant  in  common,"  says  Mr.  Justice  Taft 
in  Elder  v.  McClaskey,  17  0.  C.  A.  251,  70  Fed.  Eep.  529,  "claim- 
ing as  such,  enters  upon  the  common  land,  he  is  exercising  the 
right  which. his  title  gives  him;  and  his  resulting  possession  is 
presumed  to  be  consistent  with  his  avowed  title,  and  therefore 
to  be  the  possession  of  his  cotenants  and  himself.  His  coten- 
ants have  the  right  to  rely  on  this  presumption  until  his  acts 
or  declarations  are  palpably  inconsistent  with  it.  The  law  fully 
recognizes  that  he  may  oust  them,  but  he  cannot  do  so  except 
by  acts  so  distinctly  hostile  to  the  rights  of  his  cotenants  that 
his  intention  to  disseise  is  unmistakable."  Where,  however,  a 
cotenant  is  distinctly  notified  that  the  tenant  in  possession 
claims  to  own  the  '^'^  land  absolutely,  his  adverse  possession 
begins  to  run  from  such  notice:  Weshgyl  v.  Schick,  113  Mich. 
22. 

Applying  these  rules  to  the  case  at  bar,  the  important  question 
presented  for  consideration  is,  whether  the  lease  of  October  7, 
1882,  was  executed  by  Abigail  Taylor  for  herself  and  S.  C.  Taylor 
with  his  permission,  and,  if  so,  when  did  she  distinctly  notify 
him  that  she  claimed  to  own  the  land  absolutely.  The  evidence 
tends  to  show  that,  the  lease  of  the  premises  executed  by  Hobart 
Taylor  to  Holt  having  expired  October  1,  1882,  an  agreement 
•was  entered  into  on  that  day  between  these  person.s  by  which 
Holt  was  to  lease  the  land  at  an  annual  rental  of  three  hundred 
dollars,  without  specifying  the  duration  thereof,  but  no  written 
lease  had  been  executed  at  the  time  Hobart  Taylor  died.  S.  H. 
Holt,  having  been  called  as  a  witness,  testified,  in  substance,  that, 
on  the  day  after  Hohart's  funeral,  he  explained  to  Abigail  and 
B.  C.  Taylor  the  tenns  of  the  agreement  entered  into  between  the 
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deceased  and  himself  in  relation  to  the  leasing  of  the  premises; 
that  both  expressed  a  willingness  that  the  contract  should  be 
carried  out,  and  that  he  should  have  the  land;  that  as  he  was 
under  the  impression  and  then  considered  he  had  to  deal  with 
Abigail  and  S.  C.  Taylor  in  relation  to  the  property,  as  a  matter 
of  course  he  talked  with  both  of  them  about  the  business,  but, 
after  he  discovered  that  Mrs.  Taylor  had  absolutely  full  control 
of  the  place,  he  came  to  a  different  conclusion  as  to  whom  he 
was  obliged  to  deal  with,  and  that  S.  C.  Taylor  thereafter  had 
nothing  to  do  with  leasing  or  controlling  the  property  in  any 
manner,  to  his  ^**  knowledge;  that  Mrs.  Taylor  told  him  she 
believed  she  was  the  sole  heir  of  her  son,  and,  as  such,  was  com- 
pelled to  dispose  of  his  property  as  he  had  intended;  that  S.  C. 
Taylor  informed  him  that  his  mother  felt  bad  over  the  disposi- 
tion she  had  made  of  his  brother's  property,  and  this  statement, 
connected  with  the  fact  that  he  settled  with  and  paid  the  rent 
to  M.  W.  Wheeler,  as  Mrs.  Taylor's  agent,  led  him  to  believe 
that  she  considered  herself  legally  in  possession  of  the  property. 

The  witness  also  says  that  he  informed  S.  C.  Taylor  of  his 
brother's  desire  to  devise  and  bequeath  his  property  to  the 
Wheeler  children,  and  that  the  deceased  had  requested  him  to 
draw  a  will  to  that  effect;  and,  upon  being  told  that  no  will  had 
been  prepared,  S.  C.  Taylor  remarked  that  it  seemed  rather  hard, 
as  he  had  assisted  his  brother  in  getting  the  land,  and  in  looking 
after  and  caring  for  his  stock,  and  that  he  felt  he  was  especially 
entitled  to  a  part  of  the  horses.  The  evidence  tends  to  show 
that  some  of  these  horses  were  delivered  to  him,  but  he  wrote  to 
M.  W.  Wheeler,  who  had  just  visited  him,  declining  them,  as  is 
evidenced  by  the  following  excerpt  from  the  letter:  "Phoenix, 
Or.,  Jan.  12,  '83.  Dear  Malon:  You  may  think  I  am  in  a  great 
hurry  to  write  to  you.  Well,  I  have  been  thinking  it  over  more 
and  more  since  you  left,  and,  the  more  I  think,  the  more  it 
troubles  me  to  think  that  I  contended  for  anything  of  my  dear 
brother's  estate.  I  do  not  want  any  of  it.  If  my  brother  had 
wanted  me  to  have  anything,  he  would  have  said  so.  Now,  please 
excuse  me  from  taking  the  horses.  I  do  not  want  them,  nor  any- 
thing else.  My  heart  is  the  '*^^  lightest  when  I  think  I  do  not 
want  the  horses.  You  or  grandmother  can  let  them  run  here 
the  same  as  ever,  or  do  anything  else  with  them  you  may  see  fit.'* 

Rev.  B.  J.  Sharp,  a  Methodist  minister,  who  preached  in  the 
Ticinity  of  S.  C.  Taylor's  home  soon  after  the  death  of  Hobart, 
testifies  that  Abigail  Taylor,  who  lived  at  Grant's  Pass,  and  S.  C. 
Taylor,    who    lived    near   Jacksonville,  were   members    of   hig 
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church,  and  that  Mrs.  Taylor  informed  him  that  she  feared  her 
son  felt  unkind  toward  her  because  of  her  desire  to  carry  out 
Hobart's  intention  to  convey  the  title  to  the  premises  in  question- 
to  her  grandchildren,  and  requested  the  witness  to  see  and  talk. 
with  her  son  upon  the  subject;  that,  in  pursuance  of  this  request, 
he  called  upon  S.  C.  Taylor,  and  informed  him  of  his  mother's 
apprehensions,  and  he  told  the  witness  that  he  relinquished  all 
his  interest  in  and  made  no  claim  to  the  property,  and  that  he- 
could  not,  on  account  of  conscience,  afford  to  thwart  his  brother's 
desire.  William  Mathews  also  testifies  that  a  schoolhouse  costing 
a  hundred  dollars  had  been  built  on  the  said  land,  and  at  the 
annual  meeting  of  the  electors  of  the  school  district  in  which  it 
is  situated,  held  in  the  spring  of  1883,  S.  C.  Taylor  informed 
the  persons  then  present  that  the  right  to  erect  the  schoolhouse 
on  said  premises  had  never  been  obtained;  that  the  title  to  the- 
land  was  in  his  mother,  who  was  quite  aged  and  very  feeble, 
in  view  of  which  he  urged  that  immediate  action  should  be  taken 
to  procure  from  her  a  title  to  the  land  occupied  by  the  school- 
house;  that  this  witness,  who  was  then  school  clerk  of  said 
district,  was  thereupon  appointed  by  the  electors  to  secure  such' 
**"**  title,  in  pursuance  of  which  he  produced  a  survey  of  the- 
land  necessary  for  that  purpose,  and  obtained  from  Abigail  Tay- 
lor a  conveyance  thereof  to  the  school  district.  This  witness  also 
says  that,  when  Mrs.  Taylor  came  up  from  Grant's  Pass  to  Jack- 
sonville, to  execute  a  conveyance  of  the  schoolhouse  lot,  she,, 
with  S.  C.  Taylor,  called  upon  him,  and  the  latter  said  that  the- 
Wheeler  children  had  got  all  of  his  brother's  property,  and  he- 
had  nothing  to  do  with  it. 

This  evidence,  when  considered  a«  a  whole,  tends  to  show  that 
Mrs.  Taylor,  believing  that  she  alone  inherited  the  real  property 
of  her  son,  and,  considering  that  duty  compelled  her  to  make  saeli 
a  disposition  of  it  as  he  intended,  took  possession  of  th^  premises 
in  question  on  October  7,  1882,  by  Holt,  as  her  tenant,  under 
a  claim  of  right  to  the  whole  thereof,  and  that  S.  C.  Taylor,  who 
seems  to  have  been  a  very  affectionate  son,  shared  his  mother's 
belief  as  to  her  right  to  the  property;  and,  this  being  so,  his  per- 
mission to  carry  out  the  agreement  of  his  brother  with  Holt,  and 
his  acquiescence  in  the  lease  executed  by  Mrs.  Taylor,  may  be 
considered  in  the  nature  of  advice  to  his  mother  as  to  the  proper 
manner  in  which  she  should  manage  her  property.  If  this  is  not 
so,  however,  and  the  leaping  to  Holt  was  a  permissive  possession, 
S.  C.  Taylor,  in  the  spring  of  1883,  at  the  time  of  the  school 
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meeting,  had  notice  that  his  mother  claimed  the  whole  of  his 
brother's  real  property  in  her  own  right;  and,  the  actions  for 
its  possession  not  having  been  commenced  within  ten  years  from 
that  date,  the  defendants'  right  of  entry  is  barred,  unless  the 
■conveyance  *^*  to  plaintiffs  from  Abigail  Taylor  restored  the 
possession  of  S.  C.  Taylor. 

It  is  contended  by  defendants*  counsel  that  plaintiffs,  being 
>cotenants  with  S.  C.  and  Abigail  Taylor,  could  not  assert  against 
S.  C.  Taylor  any  adverse  title  to  the  real  property  in  question, 
•and  hence  the  possession  which  they  obtained  under  their  grand- 
mother's deed  inured  to  the  benefit  of  their  uncle.     The  evi- 
dence tends  to  sliow  that  neither  S.  C.  Taylor  nor  the  plain- 
tiffs knew  that  they  had  inherited  any  interest  in  Hobart  Tay- 
lor's estate,  and  each  shared  with  Abigail  Taylor  the  belief  that 
45he  was  the  sole  heir,  and  the  latter,  acting  on  this  common  belief 
-and  the  acquiescence  of  her  son  and  grandchildren  therein,  took 
possession  of  the  said  real  property  by  Holt,  her  tenant,  thereby 
ousting  the  other  cotenants;  that  she  thought  it  was  her  duty  to 
carry  into  effect  Hobart's  intention  in  relation  to  the  disposition 
of  his  real  property,  and,  in  pursuance  of  this  conviction,  she  exe- 
xjuted  to  plaintiffs  a  deed  of  general  warranty,  wliich  purported 
i,o  convey  to  them  the  whole  estate  in  said  premises;  and  the 
question  presented  is,  whether  these  grantees,  not  in  possession 
when  the  deed  was  made,  can  assert  against  defendajits'  ancestor 
•any  title  thus  acquired,  and,  if  so,  can  they  tack  their  subsequent 
possession  to  that  of  their  grantor,  so  as  to  bar  defendants'  right 
of  entry.     The  rule  is  well  established  that  a  tenant  who  is  in 
or  takes  possession  as  such  will  not  be  permitted  to  assert  against 
his  cotenant's  title  an  adverse  claim  to  the  common  estate  which 
he  may  have  acquired,  but  that,  by  reason  of  the  fiduciary  rela- 
tion existing  between  such  persons,    ^^^  a  purchase  of  an  out- 
standing title,  when  made  by  a  tenant  in  possession,  will  inure, 
in  equity,  to  the  joint  benefit  of  each  cotenant,  upon  the  pay- 
ment within  a  reasonable  time  of  a  ratable  portion  of  the  pur- 
chase price:  Van  Home  v.  Fonda,  5  Johns.  Ch.  388;  Venable 
V.  Beauchamp,  3  Dana,  321;  38  Am.  Dec.  74;  Phelan  v.  Kelley, 
25  Wend.  389;  Sneed  v.  Athertonj  6  Dana,  276;  32  Am.  Dec.  70; 
Weaver  v.  Wible,  25  Pa.  St.  270;  64  Am.  Dec.  696;  Burhans  v. 
Van  Zandt,  7  N.  Y.  523;  Dray  v.  Dray,  21  Or.  69. 

In  Holdridge  v.  Gillespie,  2  Johns.  Ch.  30,  Chancellor  Kent, 
in  discussing  this  question,  says:  "Indeed,  it  is  a  general  prin- 
ciple, pervading  the  cases,  that  if  a  mortgagee,  trustee,  tenant 
lor  life,  et  cetera,  who  has  a  limited  interest,  gets  an  advantage 
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by  being  in  possession,  'or  behind  the  back'  of  the  party  inter- 
ested in  the  subject,  or  by  some  contrivance  in  fraud,  he  shall 
not  retain  the  same  for  his  own  benefit,  but  hold  it  in  trust.*' 
In  Coleman  v.  Coleman,  3  Dana,  298,  28  Am.  Dec.  86,  one  Ed- 
ward Coleman,  being  in  possession  of  certain  real  property,  which 
was  devised  to  him  and  his  brother  William  by  their  father,  was 
evicted  therefrom  by  the  real  owner,  whose  title  he  subsequently 
acquired;  and  it  was  contended  that  Edward  having  been  a  ten- 
ant in  common  with  his  brother,  the  purchase  of  the  land  after 
eviction  therefrom  inured  to  the  benefit  of  William, upon  his  pay- 
ment of  one-half  of  the  purchase  price  thereof;  but  it  was  held 
that  the  eviction  destroyed  the  trust  imposed  upon  them  by  the 
devise,  and  that  this  fiduciary  relation  was  not  restored  by  the 
subsequent  acquisition  of  a  permanent  title.  It  has  been  held, 
however,  ***  that  a  tenant  in  possession  cannot  take  advantage 
of  his  position,  and,  without  the  consent  of  his  cotenants,  agree 
with  the  holder  of  a  mortgage  on  the  common  property  that  thiaf 
latter  shall  foreclose  his  lien,  bid  in  the  property  at  a  sale  thereof, 
and,  after  the  time  for  redemption  expires,  reconvey  the  prem- 
ises to  him  upon  the  payment  of  the  mortgage  debt  and  costs  of 
foreclosure,  and  that  a  purchase  made  under  such  circumstances 
will  inure  to  the  benefit  of  the  cotenants:  Oliver  v.  Hedderly, 
32  Minn.  455.  In  Wright  v.  Sperry,  21  Wis.  336,  Mrs.  Sperry, 
one  of  the  defendants,  being  the  owner  of  an  undivided  one- 
fourth  of  a  tract  of  land,  joined  her  husband  in  the  execu- 
tion of  mortgages  which  purported  to  encumber  the  whole  es- 
tate; and,  the  lien  being  foreclosed,  plaintiff  obtained  a  sheriff's 
deed  to  the  eritire  tract.  Thereafter  Mrs.  Sperry  purchased 
the  remaining  interest  in  the  land  and  placed  the  deed  there- 
for on  record,  after  which  plaintiff  purchased  the  interest  of 
and  secured  a  conveyance  from  a  person  who  had  obtained  a 
tax  deed  to  the  whole  tract;  and  it  was  contended  that  inasmuch 
as  plaintiff  was  a  tenant  in  common  with  Mrs.  Sperry,  he  could 
not  assert  against  her  any  adverse  claim  to  their  common  estate; 
but  it  was  held  that  as  the  mortgagors  attempted  to  encumber 
the  whole  estate  which,  upon  the  foreclosure,  passed  by  the  sher- 
iff's deed  to  plaintiff,  he  was  not  precluded  from  asserting 
against  her  an  outstanding  claim  to  the  land.  Downer,  J.,  in 
deciding  the  case,  says:  "But  neither  the  plaintiff  nor  his  im- 
mediate grantor  ever  claimed  as  tenants  in  common,  or  admitted 
that  Mrs.  Sperry,  or  those  who  conveyed  ***  to  her  since  the 
foreclosure,  had  any  interest  as  tenants  in  common  in  the  prem- 
ises.   He  claimed  the  whole  premises  before  he  bought  in  the 
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outstanding  tax  title.  We  hold,  therefore,  that  within  the  spirit, 
if  not  within  the  letter,  of  the  authorities  we  have  cited,  he  had 
a  right  to  purchase  it  for  his  exclusive  benefit,  and  he  must  be 
presumed  to  have  doue  so." 

Applying  the  rules  here  announced  to  the  case  at  bar,  plaintiffs 
were  not  in  possession  of  the  locus  in  quo  when  they  obtained  a 
conveyance  thereof;  and,  as  possession  is  the  chief  unity  appli- 
cable to  tenants  in  common  (Freeman  on  Cotenancy,  2d  ed.,  sec. 
86),  their  previous  ouster  by  their  grandmother  without  their 
procurement  must  necessarily  have  severed  the  fiduciary  rela- 
tions which  theretofore  existed  between  them  and  their  uncle. 
The  trust  relations  having  been  dissolved  by  this  means,  it  would 
seem  that  they  axe  not  restored  by  the  purchase  of  an  adverse 
title  by  one  tenant,  unless  he  takes  possession  as  a  cotcnant  eo 
nomine,  or  there  are  some  equities,  either  expressed  in  the  deed 
or  existing  in  pais,  which  would  tend  to  show  that  the  purchase 
was  made  in  the  interest  and  for  the  benefit  of  the  other  coten- 
ants.  Plaintiffs  obtained  a  deed,  believing  that  it  conveyed  to 
them  the  whole  estate,  under  which  they  took  and  have  held 
possession,  not  as  tenants  in  common,  but  as  absolute  owners  in 
fee  of  the  entire  interest  in  the  land;  and  this  instrument  brings 
them  into  such  privity  with  their  grandmother  as  to  permit  them 
to  tack  their  possession  to  that  of  hers,  and  thus  bar  the  defend- 
ants' right  of  entry:  A'^ance  v.  Wood,  22  Or.  77;  Eowland  v.  Wil- 
liams, 23  Or.  515;  "^^  Coventon  v.  Seufert,  23  Or.  548;  Low  v. 
Schaffer,  24  Or.  239;  Clark  v.  Bundy,  29  Or.  190. 

It  is  also  contended  by  defendants'  counsel  that  plaintiffs  and 
their  grantor  have  not  been  in  the  adverse  possession  of  the 
southeast  one-quarter  of  the  southeast  one-quarter  of  section  29 
in  township  37  south,  of  range  1  east,  of  the  Willamette  meridian, 
for  a  continuous  period  of  ten  years  prior  to  the  commencement 
of  this  suit.  The  evidence  on  this  branch  of  the  subject  tends 
to  show  that  this  tract,  which  is  situated  about  four  miles  from 
the  other  land,  is  unfenced  and  covered  with  timber  from  which 
wood  and  rails  are  obtained  to  be  used  for  fuel,  and  in  keeping 
in  repair  the  fences  on  the  farm;  that  the  lease  executed  to  Holt 
in  October,  1882,  recited  that  "he  was  to  have  wood  for  fuel/* 
and,  after  stipulating  for  the  payment  of  the  rent  reserved,  also 
provided  that  "one  hundred  dollars  of  the  above  amount  to  be 
paid  in  hauling  rails  from  the  timber  land  on  the  mountain  be- 
longing to  the  farm."  The  next  lease  entered  into  with  Holt 
contained  similar  provisions,  in  pursuance  of  which  the  tenant, 
M  occasion  demanded,  obtained  firewood  and  rails  from  this 
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forty-acre  tract;  and,  as  a  ■witness,  he  says  he  thinks  he  could 
have  prevented  the  owners  of  said  tract  from  entering  thereon; 
but  in  this  opinion  we  think  he  is  in  error,  for  the  lease  does 
not  provide  that  he  shall  have  exclusive  possession  of  the  tract, 
the  only  reference  thereto  being  the  language  above  quoted. 
And  it  will  be  seen  from  this  that  when  he  had  obtained  such  a 
quantity  of  firewood  as  he  needed,  and  had  hauled  the  number 
of  rails  provided  for  in  the  lease,  it  is  quite  evident  that  ****  he 
had  no  further  use  for  the  land;  and,  such  being  the  case,  the 
owners  could  doubtless  have  entered  upon  the  same.  It  will  be 
remembered  that  the  deed  executed  by  Abigail  Taylor  to  plain- 
tiifs  failed  properly  to  describe  this  tract;  but  if  it  be  conceded, 
for  the  sake  of  the  argument,  that  the  mutual  mistake  in  this  re- 
spect conferred  color  of  title  thereto,  the  wood  lot,  not  being  con- 
nected with,  is  distinct  from,  the  farm,  so  that  an  entry  into  and 
possession  of  the  latter  is  not  constructively  an  occupancy  of  the 
former:  Wilson  v.  McEwan,  7  Or.  87;  Hicklin  v.  McClear,  18 
Or.  126;  Willamette  Eeal  Estate  Co.  v.  Hendrix,  28  Or.  485;  52 
Am.  St.  Rep.  800;  Farrar  v.  Eastman,  10  Me.  191. 

It  has  been  held  that  occasionally  cutting  and  carrying  away 
rail?  and  firewood  from  land  chiefly  valuable  for  timber  was  not 
Buch  an  open,  notorious,  and  continuous  occupancy  as  would  give 
title:  Bartlett  v.  Simmons,  49  IST.  C.  295;  Pike  v.  Robertson,  79 
Mo.  615.  Such  being  the  rule  of  law,  we  do  not  think  the  evi- 
dence sufficient  to  warrant  the  conclusion  that  plaintiffs  and 
their  grantor  have  had  such  exclusive  possession  of  the  wood  lot 
aa  to  bar  the  defendants'  entry,  in  view  of  which  the  decree  must 
be  modified  as  to  this  tract.  Each  of  the  plaintiffs  is  therefore 
entitled  to  an  undivided  eight-thirty-sixth  part  thereof,  and  each 
of  the  defendants,  except  Anna  T.  Stoddard,  to  an  undivided 
three-thirty-sixth  of  said  forty  acres;  the  person  so  excepted  hav- 
ing been  the  former  wife  of  S.  C.  Taylor,  accepted  the  provisions 
of  his  will  in  lieu  of  dower,  and  hence  has  no  interest  in  said 
land.  The  decree  will  therefore  be  modified  so  as  to  invest  the 
respective  parties  '**'^  with  a  title  to  the  said  wood  lot  in  the 
proportions  hereinbefore  indicated,  but  in  all  other  respects  af- 
firmed. 


COTENANCY  — ADVERSE  POSSESSION  BY  OOTENANT.— 
The  posResslon  of  one  cotenant  Is  the  possession  of  all.  until  he  does 
■ome  act  of  ouster  to  notify  the  others  that  his  possession  Is  ex- 
clusive: Cocks  V.  Simons.  55  Ark.  104:  20  Am.  St.  Rep.  28.  To  con- 
etitute  an  atlverse  possession  between  cotenants  there  must  be  an 
actual  ouster,  and  an  exclusion  of  the  other  cotenants  by  the  one 
In  possession:  Mansfield  v.  McGinness,  86  Me.  118;  41  Am.  St.  Rep. 
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532.  There  must  be  a  clear,  positive,  and  continued  disclaimer  of 
title,  and  the  assertion  of  an  adverse  right  brought  home  to  the 
Itnowledge  of  the  others,  although  great  lapse  of  time,  with  other 
circumstances,  may  warrant  the  presumption  of  a  disseisin  or  ouster 
by  one  cotenant  or  other  joint  owner:  Pillow  v.  Southwestern  etc. 
Imp.  Co.,  92  Va.  144;  53  Am.  St.  Rep.  804,  and  note.  An  entry  un- 
der a  quitclaim  deed  purporting  to  convey  the  whole  premisea, 
though  the  grantor  owned  but  a  moiety,  followed  by  the  exclusive 
possession  of  the  property,  may  constitute  an  ouster  of  the  coten- 
ants  of  the  grantor,  and  result  in  a  prescripive  title  in  favor  of  the 
possessor:  Fuller  v.  Swensberg,  106  Mich.  305;  58  Am.  St.  Rep.  481, 
and  note. 

ADVERSE  POSSESSION— ESSENTIALS  OF  OOCUPANCT.— 
Occasional  entries  upon  land,  and  the  exeicise  of  occasional  acts  of 
ownei*ship.  no  matter  how  clearly  they  may  indicate  a  purpose  to 
claim  title  and  exercise  dominion  over  the  land,  do  not  constitute  a 
notorious  possession  adequate  to  support  a  claim  of  title  by  prescrip- 
tion: Monographic  note  to  De  Frieze  v.  Quint,  28  Am.  St  Rep.  IGl. 
The  occasional  cutting  of  timber  and  the  exercise  of  other  acts  of 
ownership,  such  as  men  are  accustomed  to  use  over  woodland,  is  not 
adverse  possession:  Bailey  v,  Irby,  2  Nott  &  McC.  343;  10  Am.  Dec. 
600;  Wright  t.  Guiett  9  Watts,  172;  36  Am.  Dec.  108,  and  note. 
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ATTORNEYS— DISBARMENT— WILLFUL  MISCONDUCT. 
An  attorney  who  affixes  his  official  jurat  as  a  notary  public  to  affi- 
davits which  are  not  in  fact  sworn  to  before  him,  and  files  them 
in  a  case  in  which  he  is  an  attorney,  is  guilty  of  willful  misconduct 
In  his  profession,  for  which  he  may  be  disbarred  or  suspended  from 
practice,  although  the  statements  in  such  affidavits  are  true,  and  the 
case  was  decided  on  other  grounds. 

ATTORNEYS— DISBARMENT.— An  attorney  at  law  cannot 
justify  his  willful  misconduct  in  his  profession,  and  evade  disbar- 
ment or  suspension  from  practice  therefor,  on  the  ground  that  such 
conduct  was  usual  in  the  practice  of  the  law. 

ATTORNEYS— DISBARMENT— Proceedings  for  the  disbar- 
ment of  an  attorney  at  law  for  misconduct  In  his  profession  are  not 
entertained  for  the  purpose  of  punishing  the  accused,  but  for  the 
protection  of  the  court,  the  proper  administration  of  justice,  the 
dignity  and  purity  of  the  profession,  and  for  the  public  good  and 
the  protection  of  clients. 

C.  M.  Idleman,  attorney  general,  for  the  petitioner. 

T.  H.  Crawford  and  G.  G.  Bingham,  for  the  respondent 

^^20  PEE  CURIAM.  This  is  a  proceeding  instituted  by  the 
grievance  committee  of  the  State  Bar  Association  to  disbar  the 
defendant  from  further  practicing  as  an  attorney  before  the 
courts  of  this  state,  for  willful  misconduct  in  his  profession. 
After  the  issues  were  made  up,  the  cause  was  referred  to  Hon. 
Robert  Eakin,  who  took  and  reported  the  testimony,  together 
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with  his  findings  of  fact  and  conclusions  of  law.  The  nature 
of  the  charges  preferred  sufficiently  appears  from  the  findings  of 
fact,  which  are  full,  clear,  and  accurate  deductions  from  the  testi- 
mony suhmitted.  Said  findings,  including  a  necessary  modifica- 
tion of  the  seventh,  are  as  follows:  "1.  That  on  or  about  the 
tenth  day  of  October,  1896,  there  was  pending  in  the  said  su- 
preme courtj  on  appeal,  a  suit  in  which  Homer  Nessley  and 
others  were  plaintiffs  and  appellants,  and  Freeman  S.  Ladd  was 
respondent,  and  that  the  said  C.  H.  Finn  was  one  of  the  attorneys 
of  record  for  the  said  Freeman  S.  Ladd;  that  after  the  affirmance 
of  the  decree  therein  the  said  suit  was  pending  upon  a  motion 
by  the  appellants  to  have  the  said  cause  reopened  and  referred 
back  to  the  trial  court  to  take  further  testimony  on  behalf  of  the 
said  appellants,  which  motion  was  supported  by  the  affidavits  of 
E.  S.  McComas  and  R.  W.  Deal;  and  that  on  said  tenth  day  of 
October,  1896,  for  the  purpose  of  impeaching  the  said  affidavits, 
and  the  character  of  the  said  E.  S.  McComas  '^^^  and  E.  W. 
Deal  for  truth  and  veracity,  said  C.  H.  Finn  furnished  to  his 
client,  the  said  Freeman  S.  Ladd,  a  form  for  several  affidavits, 
substantially  to  the  effect  that  the  subscribers,  after  being  first 
duly  sworn,  each  for  himself,  and  not  one  for  the  other,  solemnly 
swore  that  he  was  acquainted  with  the  general  reputation  of 
E.  S.  McComas  and  E.  W.  Deal  for  truth  and  veracity  in  the 
community  in  which  they  lived,  and  that  such  reputation  was 
bad.  2.  That  said  Freeman  S.  Ladd  secured  the  following  named 
persons  to  sign  the  said  affidavits,  viz.,  F.  Ousley,  W.  Berkely, 
A.  Ferguson,  C.  McClure,  Peter  Kuhn,  E.  0.  Crandall,  G.  W. 
Bartmess,  F.  M.  Bartmess,  and  William  Martin.  3.  That  none 
of  the  said  parties  who  signed  the  said  pretended  affidavits  signed 
the  same  in  the  presence  of  C.  H.  Finn,  nor  ever  went  before  him 
to  swear  to  said  affidavits,  and  none  of  them  were  sworn  to  said 
affidavits  by  said  C.  H.  Finn,  but  that  the  said  C.  H.  Finn,  on 
the  tenth  day  of  October,  189G,  affixed  his  official  jurat  to  the 
said  affidavits  in  the  following  words  and  figures,  viz.:  'Subscribed 
and  sworn  to  before  me  this  tenth  day  of  October,  1896.  C.  II. 
Finn,  notary  public  for  Oregon,' — ^and  in  attestation  thereof  af- 
fixed thereto  his  notarial  seal  as  notary  public  for  the  state  of 
Oregon.  4.  That  thereafter  the  said  C.  H.  Finn,  as  one  of  the 
attorneys  for  the  said  Freeman  S.  Ladd  in  said  suit,  caused  said 
pretended  affidavits  to  be  filed  in  the  supreme  court  of  tlie  state 
of  Oregon  in  the  said  suit.  5.  That  the  said  E.  0.  Crandall, 
whose  name  appears  on  two  of  said  affidavits,  signed  the  said 
two  affidavits  at  the  request  of  Freeman  S.  Ladd  at  the  office  of 
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«aid  C.  H.  Finn,  but  in  the  absence  ^^^  of  said  Finn;  that  he 
xead  the  said  affidavits  before  signing  them,  but  did  not  know 
•when  they  were  so  signed  where  they  were  to  be  used;  that  about 
an  hour  thereafter  C.  H.  Finn  saw  the  said  Crandall,  and  asked 
him.  if  he  had  seen  Freeman  S.  I^dd,  and  he  replied  that  he  had 
^and  had  signed  the  papers;  but  that  the  said  Crandall  did  not 
flwear  to  the  said  affidavits,  or  either  of  them.  6.  That  said 
•Charles  McClure  signed  one  of  said  affidavits,  relating  to  the  im- 
peachment of  the  character  of  E.  W.  Deal  for  truth  and  veracity, 
on  the  said  tenth  day  of  October,  1896,  on  a  street  of  La  Grande, 
at  the  request  of  said  Ladd;  that  he  told  said  Ladd  that  he  would 
not  make  oath  to  it;  that  he  did  not  swear  to  it,  and  that  he  did 
not  see  C.  H.  Finn  in  relation  thereto  either  before  or  after  he 
signed  the  same.  7.  That  said  F.  M.  Bartmess  signed  one  of 
said  affidavits,  relating  to  the  impeachment  of  the  character  of 
?the  said  R.  W.  Deal  for  truth  and  veracity,  on  a  stjeet  of  La 
<Jrande,  at  the  request  of  Freeman  S.  Ladd,  on  about  October 
10,  1896;  that  he  heard  it  read  before  he  signed  it;  that  he  did 
not  swear  to  it  before  the  said  C.  H.  Finn,  but  that  Finn  asked 
him  within  a  few  days  whether  he  had  signed  it.  8.  That  said 
Peter  Kuhn  signed  one  of  said  affidavits,  relating  to  the  impeach- 
ment of  the  character  of  said  E.  W.  Deal  for  truth  and  veracity; 
that  he  did  not  know  when  he  signed  the  same  that  it  was  to  be 
used  in  the  supreme  court;  that  C.  H.  Finn  was  not  present 
•when  he  signed  the  same,  and  he  did  not  swear  to  it;  that  he 
did  not  see  C.  H.  Finn  in  relation  to  the  same  at  any  time;  that 
he  would  have  sworn  to  it  if  he  had  been  called  on  for  that  pur- 
pose, but  that  **^^  he  did  not  know  that  it  was  to  be  an  affidavit,  or 
sworn  to.  9.  That  said  William  Martin  signed  both  of  said 
affidavits,  relating  to  the  impeachment  of  the  character  of  R.  W. 
Deal  and  of  E.  S.  McComas  for  truth  and  veracity,  on  about  the 
tenth  day  of  October,  1896,  at  the  request  of  Henry  Dray,  and 
delivered  them  to  Freeman  S.  Ladd;  that  he  did  not  swear  to 
them,  nor  at  any  time  talk  with  Mr.  Finn  in  relation  thereto 
until  two  months  after  the  signing  thereof;  that  he  would  have 
€wom  to  them  if  he  had  been  asked  to.  10.  That  said  W.  S. 
Berkely  signed  the  said  affidavit  relating  to  the  impeachment  of 
the  character  of  R.  "W,  Deal  for  truth  and  veracity  at  the  request 
of  Freeman  S.  Ladd;  that  he  did  not  know  it  related  to  the  Hilts 
case  in  the  supreme  court;  that  he  did  not  swear  to  it,  and  Mr. 
Finn  was  not  present,  and  that  he  did  not  see  Mr.  Finn  in  rela- 
tion thereto  at  any  time.  11.  That  the  other  signers  of  the  said 
affidavits  were  not  brought  before  the  referee.     12.  That  each  of 
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said  signers  of  said  affidavits,  viz.,  Crandall,  McClure,  Bartmess, 
Kuhn,  and  Berkely,  understood  what  was  contained  in  the  state- 
ment he  signed,  and  believed  it  to  be  true.  13.  That  the  said 
C.  H,  Finn,  in  preparing  said  affidavits  and  sending  them  to  the 
supreme  court  as  he  did,  did  not  intend  to  get  a  false  statement 
of  facts  before  the  supreme  court;  nor  did  he  intend  by  false  tes- 
timony to  induce  the  court  to  discredit  the  statements  of  Deal 
and  McComas.  14.  But  that  he  did  know  that  said  pretended 
affidavits  were  not  affidavits,  but  intended  that  the  court  should 
receive  and  act  on  them  as  such." 

The  defendant  testifies  that  he  saw  Crandall,  and  •***  asked 
him  whether  he  had  signed  the  affidavit,  to  which  he  answered 
that  he  had,  and  that  he  assented  to  it.  That  he  also  saw  Martin 
and  F.  M.  Bartmess,  and  perhaps  G.  W.  Bartmess,  and  asked  them 
about  their  signatures — whether  they  had  signed — and  that  it 
was  his  recollection  he  said  to  some  of  them:  "You  swear  to  this, 
do  you?"  to  which  they  gave  their  assent  (he  does  not  remember 
to  have  seen  Kuhn,  McClure  or  Berkely  at  all);  that  after  ap- 
pending his  jurat  to  the  affidavits  he  took  them  from  La  Grande 
over  to  Union,  and  laid  them  upon  Mr.  Crawford's  desk  (his  co- 
counsel  in  the  case  of  Nessley  v.Cadd,  30  Or.  564),  not  intend- 
ing that  they  should  be  used  until  he  had  seen  all  the  affiants, 
80  that  no  advantage  could  be  taken  of  him,  and  that  they  were 
sent  off  without  his  knowledge;  that  when  he  became  aware 
of  what  had  been  done  with  them,  he  undertook  to  call  the 
attention  of  the  supreme  court  to  the  matter  by  letter  directed 
to  the  chief  justice,  for  the  purpose  of  preventing  any  action  be- 
ing taken  upon  the  strength  thereof. 

The  findings  of  fact  are  scarcely  controverted,  but  it  is  con- 
tended: 1.  That  the  statements  contained  in  the  affidavits  were 
all  t.ue,  as  a  matter  of  fact;  and  2.  That  they  were  wholly  im- 
material and  irrelevant,  and  could  not  be  considered  upon  the 
question  of  a  rehearing  then  pending  before  this  court,  and, 
consequently,  that  the  court  could  not  have  been  misled  thereby. 
Both  these  propositions  may  be  conceded,  as  the  motion  in  the 
Nessley-Ladd  case,  30  Or.  564,  was  disposed  of  upon  a  question 
of  law.  There  was  a  question  of  fact  presented,  however,  and 
the  affidavits  were  intended  to  countervail,  ***  in  part,  at  least, 
the  appellant's  showing  of  newly  discovered  evidence  upon  which 
the  motion  was  based,  and  a  real  contention  existed,  to  which 
the  supposed  affidavits  were  pertinent.  There  was  also  an  ulti- 
mate purpose  to  be  subserved  in  filing  them,  and  it  cannot  avail 
the  defendant  that  the  matters  of  fact  sought  to  be  controverted 
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thereby  proTcd  to  be  immaterial  to  an  adjudication  upon  such 
motion:  In  re  Houghton,  67  Cal.  511,  516. 

That  the  pretended  affidavits  filed  for  the  consideration  of  the 
court  were  not  such  in  fact  will  hardly  admit  of  argument.  "An 
affidavit  is  a  written  declaration  under  oath,  made  without  notice 
to  the  adverse  party*':  Hill's  Annotated  Laws,  sec.  803.  And 
the  oath  is  administered  by  addressing  to  the  affiant  a  prescribed 
formula,  which  may  be  varied  to  suit  the  occasion,  whereby  he 
is  called  upon  to  attest  with  uplifted  hand  the  truth  of  what 
he  is  about  to  assert,  under  an  immediate  sense  of  his  responsi- 
bility to  God:  Hill's  Annotated  Laws,  sees.  867,  868.  To  make 
such  a  document  legal  and  authoritative  in  a  couri;  of  justice, 
it  takes  both  the  affiant  and  officer  authorized  to  administer  the 
oath,  acting  together;  and  the  oath  must  be  either  administered 
by  the  officer  to  the  affiant,  or  asseveration  must  be  made  to  the 
truth  of  the  matters  contained  in  the  affidavit,  by  the  pari:y  mak- 
ing it,  to  the  officer,  with  his  sanction:  Matthews  v.  Eeid,  94  Ga. 
461;  Carlisle  v.  Gunn,  68  Miss.  243,  Without  a  direct  admin- 
istration of  the  oath,  there  can  be  no  affidavit,  under  the  stat- 
ute. And,  while  a  nonobservance  of  the  exact  formula  in  its  ad- 
ministration may  not  relieve  tfie  affiant  of  legal  responsibility 
under  ****  it  (Dunlap  v.  Clay,  65  Miss.  454),  yet  it  is  plain  that 
there  must  be  some  actual  and  bona  fide  attempt  at  a  due  ob- 
servance of  the  law's  requirements,  to  give  validity  to  the  docu- 
ment as  an  affidavit.  In  the  present  case  there  is  no  pretense 
that  any  such  attempt  was  made  as  to  several  of  the  parties  sign- 
ing the  purported  affidavits.  The  defendant  says  that  it  was  his 
remembrance  that  he  said  to  some  of  them  (he  could  not  re- 
call to  whom),  "You  swear  to  this,  do  you?"  and  was  answered 
in  the  affirmative.  But  in  this  he  is  flatly  contradicted  by  the 
parties  themselves,  and  it  is  probable  that  he  made  no  attempt 
in  either  case  at  the  administration  of  an  oath.  Crandall,  and 
perhaps  one  or  two  others,  who  were  asked  if  they  had  signed 
these  papers,  indicated  that  they  had,  and  this  is  the  nearest  any 
of  them  came  to  making  oath  to  their  contents;  but,  notwith- 
standing, the  defendant  appended  his  jurat  thereto,  and  signed 
and  sealed  the  same  as  a  notary  public,  so  that  upon  their  face  the 
documents  have  the  appearance  of  genuine  affidavits,  when  in 
fact  they  are  not. 

With  full  knowledge  of  their  true  condition,  the  defendant 
caused  them  to  be  filed  for  the  purpose  of  influencing  the  court 
in  favor  of  his  client  upon  the  pending  motion.  Does  what  is 
related  constitute  willful  misconduct  on  the  part  of  the  accused 
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in  his  profession?  If  it  does,  lie  is  amenable  to  the  conrt  tinder 
the  charges  preferred  against  him;  otherT\dse  not.  The  docu- 
ments are  not  false  in  substance,  but  they  are -not  genuine  in 
so  far  as  they  purport  to  be  the  sworn  statements  of  the  indi- 
viduals subscribing  them.  If  they  had  been  filed  in  the  form  of 
mere  ^^"^  statements  or  representations,  there  could  have  been 
no  possible  culpability  ascribed  to  the  defendant,  but  in  that  con- 
dition they  would  not  have  been  effective  for  any  purpose;  and 
this  the  counsel  knew  as  well  as  anyone,  for  he  is  by  no  means 
ignorant  of  the  practice.  The  very  obvious  purpose,  however, 
in  presenting  the  statements  in  the  form  of  affidavits  and  under 
the  apparent  sanction  of  an  oath  was  to  give  them  the  weight 
of  testimony  taken  ex  parte,  and  entitle  them  to  the  considera- 
tion of  the  court.  The  condition  is  similar  to  that  of  an  officer 
certifying  that  he  had  taken  the  deposition  of  a  party,  and  that, 
before  proceeding  to  take  the  same,  the  witness  had  been  by 
him  duly  sworn,  when  in  truth  and  in  fact  the  officer  had  not 
Been  the  witness,  nor  at  any  time  attempted  to  administer  an 
oath  to  him  touching  the  statements  made;  the  only  distinc- 
tion being  that  the  deposition  is  a  higher  grade  of  testimony, 
in  that  an  opportunity  is  given  for  cross-examination.  To  pre- 
sent such  a  deposition  would  be  a  representation  to  the  court 
that  it  was  the  genuine  testimony  of  the  witness,  regularly  taken 
under  the  sanction  of  an  oath,  when  in  truth  and  in  fact  it 
was  not  at  all  entitled  to  consideraion  as  testimony  in  the  case, 
and  could  not,  under  the  rules  of  practice,  affect  in  any  man- 
ner the  matters  in  dispute.  Such  is  the  effect  of  the  presenta- 
tion of  the  pretended  affidavits  as  genuine,  while  lacking  the 
sanction  of  an  oath.  There  is  a  twofold  falsity  in  the  proceed- 
ing. It  comprises  a  false  certificate  of  the  administration  of  an 
oath,  and  a  false  representation  that  the  statements  produced 
are  the  sworn  testimony  of  witnesses  or  supposed  affiants,  en- 
titling them  to  the  •***  consideration  of  the  court.  That  an  at- 
torney is  culpable  who  seeks  thus  to  maint-ain  his  cause  there 
can  be  no  contention.  Such  practice  is  not  consistent  with  truth, 
nor  does  it  conform  to  right  principles  of  fair  dealing,  and  is 
well  calculated  to  impose  upon,  overreach,  and  mislead  the  court 
into  a  perversion  of  justice.  Conduct  in  an  officer  which  may 
lead  to  such  an  end  cannot  receive  the  sanction  of  the  court  aa 
correct. 

The  defendant  seeks  to  excuse  or  palliate  his  conduct,  as  it 
respects  his  certification  of  the  alleged  affidavits,  by  asserting 
that  the  manner  in  which  he  obtained  the  assent  of  the  affiants 
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thereto  was  the  usual  manner  of  administering  oaths  in  such 
cases.  If  this  is  true,  there  is  a  signal  vice  in  the  practice;  and 
as  was  said  by  Finch,  J.,  in  In  re  Eldridge,  82  N.  Y.  161,  37 
Am.  Eep.  558,  "it  would  only  make  our  duty  all  the  more  im- 
perative" that  the  vice  may  be  eradicated.  It  is  due  to  the  pro- 
fession, however,  to  say  that  no  such  practice  has  been  estab- 
lished. But  in  any  event  it  could  afford  but  slight  excuse  for 
its  adoption  by  an  attorney  of  long  practice  in  the  courts  of  jus- 
tice. Again,  he  says  that  he  did  not  intend  that  the  affidavits 
should  be  filed  until  he  had  seen  all  the  parties,  and  that  as 
soon  as  he  ascertained  that  they  had  been  sent  away  he  under- 
took to  call  the  attention  of  the  court  to  the  matter,  and  to 
withdraw  them  from  its  consideration,  so  far  as  he  was  able. 
Facts  contained  in  the  record  are  not  in  apparent  harmony  with 
these  statements  in  detail.  The  affidavits  themselves  bear  date 
Octlober  10,  1896,  and  were  filed  in  this  court  the  14th  of  the 
same  month.  Other  affidavits  '^^^  of  several  of  the  alleged 
affiants,  stating  the  manner  in  which  their  signatures  were  ob- 
tained, were  taken  on  the  16th,  17th,  and  18th  of  November, 
and  filed  here  on  the  28th  of  the  same  month — the  same  day 
upon  which  defendant's  letter  to  the  chief  justice  bears  date. 
It  is  hardly  probable  that,  with  a  bona  fide  intention  of  seeing 
the  other  parties,  he  completely  lost  sight  of  the  affidavits  for 
the  space  of  more  than  six  weeks,  and  that  in  the  mean  time  he 
was  ignorant  of  the  fact  that  they  were  filed  in  court.  But  he 
writes:  "I  am  now  informed  that  many  of  the  affiants  have  re- 
tracted, for  the  purpose  of  screening  themselves,  by  swearing 
that  they  did  not  make  oath  to  their  former  affidavita  Upon 
ascertaining  this  fact,  I  made  due  inquiry  of  them,  to  ascertain 
their  object,  and  learn  that  they  were  intimidated  by  the  appel- 
lants— induced  to  believe  that  unless  the  affidavits  were  sub- 
scribed in  the  presence  of  the  notary,  and  oath  administered 
with  uplifted  hand,  precisely  in  the  manner  of  swearing  a  wit- 
ness in  open  court,  it  did  not  constitute  an  oath,  and  their  decla- 
ration in  the  affidavits,  of  'being  first  duly  sworn,'  constitutes 
perjury,  for  which  they  have  been  threatened  with  criminal 
prosecution."  Here  is  inherent  proof  that  the  motive  which 
induced  the  sending  of  the  letter  was  not  altogether  the  one  as- 
cribed. And  it  is  not  at  all  probable  that  the  letter  would  have 
ever  been  indited,  had  it  not  been  that  the  manner  in  which 
the  affidavits  had  been  obtained  was  about  to  be  disclosed  to 
the  court,  or,  taking  a  more  charitable  view,  it  was  doubtless 
this  fact  that  aroused  his  sensibilities  of  the  real  condition  of 
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the  transaction,  and  of  ^'^^  lu's  own  connection  therewith.  It 
is  evident  that  he  had  no  intention  of  asking  a  withdrawal  of 
these  papers,  except  as  a  means  of  extricating  himself  from  the 
charges  of  professional  misconduct  which  followed.  In  this  con- 
nection it  may  be  remarked  that  there  is  not  a  scintilla  of  per- 
tinent evidence  in  the  record  that  any  of  such  witnesses  had 
been  intimidated,  or  threatened  with  criminal  prosecution,  al- 
though direct  inquiry  was  made  of  those  sworn  touching  the  mat- 
ter. 

His  course  has  not  been  altogether  consistent  and  candid  in 
other  respects.  His  letter  represents  that  he  had,  prior  to  the 
time  the  affidavits  were  forwarded,  approached  the  affiants  with 
the  inquiry  as  to  whether  the  documents  contained  their  signa- 
tures, and  if  they  swore  to  them,  "except  probably  one  or  two 
instances,"  and  each  answered  that  he  did.  In  his  testimony 
he  is  not  positive  whether  he  asked  any  of  them  if  they  swore 
to  their  respective  affidavits,  and  is  not  certain  of  having  seen 
more  than  three  of  the  purported  affiants,  but  thinks  he  saw 
four,  and  does  not  pretend  that  he  had  seen  any  others;  but  the 
testimony  against  him  contains  strong  proof  that  he  did  not 
even  so  much  as  see  more  than  two  of  them.  He  further  writes 
that:  "Rather  than  the  respondent's  case  should  be  prejudiced 
in  any  manner,  I  prefer  to  withdraw  the  affidavits,  or  that  they 
be  not  considered  on  the  rehearing.**  The  more  direct  way, 
and  the  one  suggested  by  candor,  would  have  been  to  have  filed 
a  motion  in  the  case,  with  the  clerk,  for  leave  to  withdraw  the 
objectionable  papers  from  the  files,  or  that  they  be  stricken 
therefrom,  knowing  that  they  were  **-^  not  what  they  purported 
to  be.  The  chief  culpability  about  the  transaction,  confining 
the  jfroof  to  the  charges  preferred,  is  that  it  shows  a  reckless 
and  willful  disregard  of  the  regularity  of  the  means  employed 
for  the  accomplishment  of  ultimate  purposes.  Furthermore,  it 
shows  a  deliberate  willingness  to  permit  the  court  to  be  deceived 
and  misled  by  the  consideration  of  fictitious  documents  and 
evidence,  for  the  production  of  which  the  accused  is  solely  and 
directly  responsible.  Such  reckless  demeanor  by  an  attorney  is 
not  consistent  with  professional  ethics  or  obligations,  and  con- 
stitutes, as  we  are  led  to  conclude,  willful  misconduct  in  his  pro- 
fession. This  seeming  disregard  for  truth,  we  regret  to  say,  has 
characterized  the  defendant's  subsequent  demeanor  as  it  respects 
the  matters  charged  against  him. 

We  have  examined  this  case  in  detail,  with  great  care  and 
consideration,  that  no  injustice  may  be  done  the  defendant;  and. 
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while  the  duty  of  passing  judgment  is  a  delicate  and  unpleasant 
one,  our  duty  to  an  honorable  profession,  and  the  need  of  pre- 
serving unsullied  that  high  standard  of  truth  and  purity  by 
which  alone  an  officer  of  justice  should  be  measured,  demand 
firmness  in  declaring  the  result.  It  is  not  the  purpose  of  pro- 
ceedings of  this  character  to  punish  the  accused  attorney,  as  in 
matters  of  criminal  cognizance,  but  they  are  inaugurated  and 
entertained  as  "necessary  for  the  protection  of  the  court,  the 
proper  administration  of  justice,  and  the  dignity  and  purity  of 
the  profession,  and  for  the  public  good  and  the  protection  of 
clients'*:  Weeks  on  Attorneys  at  Law,  sec.  80.  We  have  deter- 
mined that  a  suspension  will  ^^^  accomplish  the  purpose  of 
correcting  the  evil  in  the  present  case,  and  therefore  direct  that 
the  defendant  be  suspended  from  practice  in  all  the  courts  of 
the  state  for  the  period  of  one  year.  An  order  will  be  entered 
accordingly. 

IN  THE  CASE  of  Ex  parte  Kindt  32  Or.  474,  It  appeared  that 
he,  as  attorney  for  the  executors  of  the  estate  of  Miles  Davies,  de- 
con  sed,  presented  to  his  clients  a  false  and  fraudulent  chcclc  and 
affidavit,  for  the  purpose,  and  with  tlie  design,  of  Indncing  them 
to  believe,  and  as  evidence,  that  a  certain  note  belonging  to  such 
estate,  and  executed  by  the  said  Kindt,  had  been  paid.  Upon  pro- 
ceedings for  his  disbarment  for  unprofessional  conduct,  the  supreme 
court  said:  "It  is  unnecessary  to  comment  upon  the  conduct  of  the 
defendant  as  disclosed  by  this  record.  It  unmistakably  appears 
that  while  attorney  for  the  estate  of  his  grandfather,  and  there- 
fore charged  with  the  duty  of  protecting  Its  interests,  In  gross  viola- 
tion thereof,  he  designedly  and  deliberately  concocted  and  at- 
tempted to  carry  out  a  scheme  to  rob  and  defraud  his  client  by 
means  of  false  and  forged  evidence.  That  such  a  person  Is  un- 
worthy to  be  a  member  of  the  bar  goes  without  saying.  Justice  to 
the  court,  protection  to  the  public,  and  the  honor  of  the  profession 
alilve  Inexorably  demand  that  he  be  summarily  removed,  and  his 
license  revoked,  and  It  is  so  ordered." 

In  the  case  of  Ex  parte  Ditchbum,  32  Or.  538,  It  appeare'S  that 
John  Dltchburn,  a  licensed  attorney,  was  retained  to  prosecute  an 
appeal  from  a  judgment  rendered  in  a  circuit  court,  and  as  such 
attorney  undertook  to  procure  for  his  client  sureties  in  an  under- 
taking on  appeal.  He  signed  two  sureties'  names  ±o  the  undertak- 
ing, and.  as  he  claimed,  delivered  It  to  a  notary  public,  for  him  to 
obtain  from  such  sureties  the  necessary  affidavits  as  to  their  quali- 
fications, but  such  notary,  with  the  knowledge  of  such  attorney, 
made  no  attempt  to  carry  out  these  Instructions,  and  attached  his 
Real  and  subscribed  his  name  to  the  jurat  as  if  he  had  secured  their 
oaths,  without.  In  fact,  securing  their  affidavits.  Ditchbum  claimed 
that  he  was  not  a  party  to  the  scheme,  but  the  supreme  court  held 
that  he  was  guilty  of  unprofessional  conduct,  and  ordered  that  he 
be  suspended  from  practice  as  an  attorney  for  the  term  of  six 
months.  The  court  in  deciding  the  case  said:  "Unprofessional  con- 
duct on  the  part  of  an  attorney  involves  a  breach  of  the  duty 
which  professional  ethics  enjoin.  It  has  been  held  that  It  may  con- 
sist in  betraying  the  confidence,  taking  advantage  of,  or  acting 
In  bad  faith  toward,  his  client:  In  attempting,  by  any  means,  to 
practice  a  fraad,  impose  upon  or  deceive  the  court,  the  adverse 


Jan.  1898.]  Ex  parte  Finn.  559 

party,  or  his  connsel;  In  Introducing  testimony  which  he  knows  to 
be  false  or  forged;  tampering  with  or  suborning  witnesses;  fraudu- 
lently inducing  them  to  absent  themselves  from  and  avoid  attend- 
ance upon  courts  when  It  is  suspected  or  linown  that  their  testi- 
mony will  or  may  be  prejudicial  to  him  or  his  client;  In  applying 
abusive  or  insulting  language  to,  or  assaulting  or  threatening  to 
chastise,  the  judge  concerning  his  judicial  action;  and,  in  fact,  any 
conduct  which  tends  to  bring  reproach  upon  the  legal  profession,  or 
to  alienate  the  favorable  opinion  which  the  public  should  enter- 
tain concerning  it:  In  re  Snyder,  24  Fed.  Kep.  910;  In  re  Keegan,  31 
Fed.  Rep.  129;  In  re  Serf  ass.  116  Pa.  St.  455;  People  v.  Spencer,  61 
Gal.  128;  In  re  Burrls,  101  Gal.  624;  Penobscot  Bar  v.  Kimball,  64 
Me,  140;  Beene  v.  State,  22  Ark,  149;  State  v.  Kirke,  12  Fla.  278;  95 
Am.  Dec.  314;  People  v.  Green,  7  Colo.  237;  49  Am.  Rep.  351;  Burns 
V.  Allen,  15  R.  I.  32;  2  Am.  St.  Rep.  844;  In  re  Philbrook,  105  Gal. 
471;  45  Am.  St.  Rej).  59;  Rice  v.  Commonwealth,  18  B.  Mon.  472; 
Bar  Assn.  v.  Greenhood,  168  Mass.  169."  The  court  also  cited  In  re 
Arctander,  26  Minn.  25,  and  In  re  Hurst,  9  Phlla,  216,  as  being  In 
point  as  to  the  case  In  hand. 

ATTORNEY  AND  CLIENT  —  DISBARMENT— NATURE  OP 
PROCEEDINGS.— The  power  of  disbarment  Is  not  exercised  by  the 
courts  for  the  purpose  of  enforcing  remedies  between  parties,  but 
to  protect  the  courts  and  the  public  against  the  official  ministration 
of  an  attorney  guilty  of  unworthy  practices:  See  monographic  note 
to  In  re  Philbrook,  45  Am.  St.  Rep.  74,  on  grounds  of  disbarment 
of  attorneys  and  counselors  at  law;  monographic  notes  to  State  T. 
Klrke,  95  Am.  Dec.  335,  and  Bums  t.  Allen,  2  Am.  St.  Rep.  850. 
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MeARSHON  v.   i'OTTSVILLE  LuMBEB  CoMPANT. 

(187  Pennsylvania  Statk,  12.] 

CORPORATIONS,  FOREIGN— DOING  BUSINESS  IN  AN- 
OTHER STATE  THROUGH  AGENT.— A  corporation  of  one  state 
may  send  its  agents  to  anottier  state  to  solicit  orders  for  its  goods 
or  contract  for  tlie  sale  tliereof,  without  being  embarrassed  or  ob- 
structed by  state  requirements  as  to  taliing  out  licenses,  filing  cer- 
tificates, establishing  resident  agencies,  or  lilie  conditions. 

CORPORATIONS,  FOREIGN— INTERSTATE  COMMERCE. 
Limitations  imposed  by  a  state  upon  the  power  of  a  corporation 
created  under  the  laws  of  another  state  to  make  contracts  within 
the  state  for  carrying  on  commerce  between  the  states  violates  that 
clause  of  the  federal  constitution  which  confers  upon  Congress  the 
exclusive  right  to  regulate  such  commerce. 

CORPORATIONS,  FOREIGN— DOING  BUSINESS  IN  AN- 
OTHER STATE  THROUGH  AGENT,— A  foreign  corporation  hav- 
ing all  of  its  capital  invested  in  the  state  of  its  origin  may  execute 
orders  taljen  by  its  agents  for  the  delivery  of  goods  in  another  state, 
without  complying  with  a  statute  of  that  state  requiring  a  foreign 
corporation  doing  business  within  the  state  to  appoint  a  resident 
agent  therein. 

J.  W.  Moyer  and  J.  W.  Whitehouse,  for  the  appellant. 

W.  K.  Woodbury,  for  the  appellee. 

*•*  GBEEN,  J.  The  questions  of  iact  on  the  merita  of  tiiis 
case  were  carefully  and  correctly  submitted  to  the  jury  by  the 
learned  trial  judge,  and  were  found  for  the  plaintiff,  and  no  dis- 
cussion is  needed  in  regard  to  those  matters.  The  only  question 
presented  by  the  assignments  of  error  is  the  correctness  of  the 
ruling  upon  the  points  reserved.  The  learned  court  below  held 
that  the  transaction  involved  in  this  case  was  not  a  doing  of  bu«- 

(860) 
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ness  by  a  foreign  corporation  in  this  state  within  the  meaning 
of  the  acts  of  April  22,  1874  (Pub.  Laws,  p.  108),  and  of  June  1, 
1889  (Pub.  Laws,  p.  420),  and  therefore  the  plaintiff  could  re- 
cover, notwithstanding  he  had  no  agent  within  the  common- 
wealth at  the  time  of  the  trial.  The  plaintiff  had  complied 
strictly  with  the  requirements  of  the  law,  and  had  an  agent,  duly 
authorized,  in  the  state,  at  the  time  the  contract  in  question  wa^ 
made,  but  the  agent  had  removed  from  Pennsylvania  before  the 
delivery  of  the  goods  or  the  bringing  of  the  suit,  and  this,  it  wai 
contended,  was  not  a  compliance  with  the  law.  Passing  by  that 
question  the  case  was  ruled  upon  the  authority  of  Blakeslee  Mfg. 
Co.  V.  Hilton,  5  Pa.  Sup.  Ct.  184.  There  are  other  cases,  which 
\vill  be  referred  to  presently,  to  the  same  effect,  and  we  are  of 
opinion  that  the  decisions  in  all  of  these  cases  are  correct,  and 
should  be  followed  by  us  in  deciding  the  present  controversy. 
The  plaintiff  in  that  case  was  a  foreign  corporation  located  ia 
the  state  of  Illinois,  and  the  action  was  brought  to  recover  the 
price  of  a  steam  pump  manufactured  in  that  state  and  sold  to  the- 
defendant,  a  corporation,  in  Pennsylvania.  Among  other  de- 
fenses set  up  in  the  affidavit  of  defense  ^^  was  the  allegation  that, 
the  plaintiff  was  a  foreign  corporation  and  had  not  complied 
with  the  requirements  of  the  act  of  1874  in  reference  to  establish- 
ing an  office  and  appointing  an  agent  within  the  state.  Mr.  Jus- 
tice Wickham,  delivering  'the  opinion  of  the  court,  said:  "AIL 
that  is  hereby  alleged  is  entirely  consistent  with  the  conduct  of  a 
foreign  corporation  engaged  in  strictly  interstate  commerce.  It 
may  advertise  its  goods,  take  orders,  make  contracts  of  sale  re- 
specting the  same,  and  ship  them  to  customers  in  this  state.  It 
may  also  employ  agents  living  in  Pennsylvania  to  go  from  county 
to  county,  from  town  to  town,  and  from  person  to  person  to  se- 
cure orders.  Or  the  agent  may  never  go  outside  of  his  own 
county,  city,  or  town,  thus  being  in  one  sense  a  local  agent,  and 
yet  be  doing  a  business  which  is  not  and  cannot  be  reached  under 

our  act  of  1874 The  words  'doing  any  business,'  as  used 

in  the  act,  should  not  be  construed  to  mean  taking  orders  or  mak- 
ing sales  by  sample  by  agents  coming  into  our  state  from  another 
for  that  purpose.  To  hold  otherwise  would  make  the  act  offend 
against  the  constitution  of  the  United  States  as  imposing  unlaw- 
ful restrictions  on  interstate  commerce:  Cooper  Mfg.  Co.  v.  Fer- 
guson, 113  TJ.  S.  727;  Robbins  v.  Shelby  Tax.  Dist.,  120  U.  S. 
489;  Brennan  v.  Titusville.  153  TT.  S.  289,  and  a  number  of  other 
eases.     The  abore  and  numerous  other  decisions  of  the  sapreme 
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court  of  the  United  States  and  of  the  highest  state  tribunals  fully 
establish  the  rule  that  a  corporation  of  one  state  may  send  its 
agents  to  another  to  solicit  orders  for  its  goods,  or  contract  for 
the  sale  thereof,  without  being  embarrassed  or  obstructed  by 
«tate  requirements  as  to  taking  out  licenses,  filing  certificates, 
•establishing  resident  agencies,  or  like  troublesome  or  expensive 
•conditions."  The  facts  of  the  case  cited  are  quite  similar  to 
those  of  the  case  at  bar,  and  we  regard  the  foregoing  decision  as 
•quite  in  point,  and  controlling  the  question  at  issue.  An  entire- 
ly similar  ruling  was  made  in  the  case  of  Cooper  Mfg.  Co.  v.  Fer- 
^son,  113  U.  S.  727,  where  it  was  held  that  a  state  which  im- 
poses limitations  upon  the  power  of  a  corporation  created  under 
the  laws  of  another  state  to  make  contracts  within  the  state  for 
carrying  on  commerce  between  the  states  violates  that  clause  of 
the  constitution  which  confers  upon  Congress  the  exclusive  right 
to  regulate  that  commerce. 

The  constitution  and  legislation  of  Colorado  contained  very 
^"^  similar  provisions  to  our  own,  and  the  plaintiff,  without  com- 
plying with  their  requirements,  made  the  contract  in  question. 
It  was  held  that  the  making  of  euch  a  contract  did  not  constitute 
A  carrying  on  of  business  such  as  was  prohibited  by  the  constitu- 
tion and  law  of  Colorado.  The  other  cases  cited  are  to  the  same 
■effect.  Substantially  we  decided  the  same  question  in  the  same 
•way  in  Kilgore  v.  Smith,  122  Pa.  St.  *48.  The  plaintiffs  claimed 
■title  through  a  packing  association  which  was  a  corporation  lo- 
•cated  and  incorporated  in  the  state  of  Maryland,  and  the  conten- 
tion was,  that  a  good  title  could  not  be  derived  from  that  com- 
pany because  it  had  not  complied  with  the  requirements  of  our 
law  relating  to  foreign  corporations  doing  business  in  our  state. 
But  we  held  that  such  a  corporation,  having  no  part  of  its  capital 
-invested  in  our  state,  was  not  subject  to  the  provisions  of  the  act 
of  1874.  On  this  subject,  Paxson,  J.,  delivering  the  opinion, 
said:  "The  learned  judge  below  was  of  opinion,  and  so  instructed 
"the  jury,  that  the  corporation  in  question  was  not  doing  business 
in  this  state  within  the  meaning  of  the  act  of  assembly.     In  this 

lee  think  he  was  entirely  right One  of  the  objects  of  the 

act  of  assembly  was  to  bring  corporations  employing  their  capital 
in  this  state  and  doing  business  here  within  the  taxing  power 
-of  the  commonwealth.  It  does  not  appear  that  this  corporation 
brought  any  of  its  capital  into  this  state.  Its  place  o:^  business 
^was  in  Maryland.  Its  capital,  if  it  had  any,  was  there.  It  had 
contracts  with  some  of  its  members  residing  in  Pennsylvania  by 
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which  they  were  to  can  their  fruit  and  hold  the  same  to  be  dis- 
posed of  by  the  corporation.'* 

In  the  case  at  bar  these  remarks  are  of  still  more  force.  The 
plaintiff  is  a  corporation  duly  incorporated  in  the  state  of  Michi- 
gan. Its  manufacturing  operations  are  there  conducted;  its  capi- 
tal is  there  invested.  None  of  it  is  invested  here.  The  order 
for  the  goods  in  question  was  given  to  its  salesman  and  agent  in 
Pennsylvania,  and  by  him  sent  to  the  plaintiff,  who  executed  the 
order  in  Michigan.  Under  all  the  decisions  this  is  not  a  doing 
of  business  in  this  state  which  makes  it  necessary  to  comply  with 
the  provisions  of  the  act  of  1874,  and  hence  the  defense  made  on 
that  ground  has  no  merit.  The  question  seems  very  plain,  and 
enough  has  been  said  to  justify  the  decision  of  the  superior  court. 

The  judgment  is  affirmed. 

CORPORATIONS— FOREIGN— RIGHTS  OP  STATE  OVER- 
REGULATION  OF  INTERSTATE  COMMERCE.— The  power  of  a 
State  to  prevent  the  making  of  contracts  within  its  borders  by  for- 
eign corporations,  or  to  impose  such  terms  as  it  may  deem  expedient, 
provided  they  do  not  conflict  with  the  exclusive  powers  of  Congress, 
is  well  recognized:  Daggs  v.  Orient  Ins.  Co.,  136  Mo.  382;  58  Am. 
St.  Rep.  638,  and  note.  But  the  power  of  Congress  to  regulate 
commerce  Includes  commerce  carried  on  by  corporations  as  well  as 
commerce  carried  on  by  natural  persons,  and  a  state  can  no  more 
regulate  commerce  carried  on  by  the  former  than  such  commerce 
carried  on  by  the  latter:  Gunn  v.  White  Sewing  Machine  Co.,  57  Ark. 
24;  38  Am.  St.  Rep.  223;  and  a  state  cannot  impose  restrictions  upon 
the  doing  of  business  within  its  borders  by  foreign  corporations, 
which  restrictions  are  in  effect  regulations  of  interstate  commerce: 
See  monographic  note  to  People  v.  Wemple,  27  Am.  St.  Rep.  564; 
Commonwealth  v.  Smith,  92  Ky.  88;  36  Am.  St  Bep.  578,  and  note. 
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CONTRACTS  VOID  FOR  AMBIGUITY,— A  contract  reciting 
that  one  party  has  bought  of  another  party  "all  the  colored  noils  for 
the  year  1887,  at  forty  cents,  to  be  delivered  monthly,"  which  one 
of  the  parties  contends  was  a  purchase  of  the  output  of  his  mill 
for  that  year,  while  the  other  contends  that  it  was  a  purchase  of 
•ucb  noils  as  he  required  in  the  course  of  his  business  during  such 
year.  Is  void  for  ambiguity,  and  by  itself  and  without  competent 
evidence  to  make  it  certain  cannot  be  made  the  basis  of  an  action. 

EVIDENCE— DEATH  OF  AGENT.— In  an  action  upon  an 
ambiguous  contract,  evidence  as  to  the  way  in  which  it  was  under- 
stood by  a  member  of  a  Arm  with  whom  it  was  made,  and  who  has 
since  died,  is  inadmissible. 

EVIDENCE— BOOKS  OF  ACCOUNT.— Under  a  special  con- 
tract to  deliver  goods  periodically  In  future,  the  seller  cannot  prove 
the  deliveries  by  his  books  of  original  entry.  Such  delivery  must 
be  proved  by  independent  evidence. 
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0.  C.  Bowers,  and  W.  "W.  Brewer,  for  the  appellants. 

D.  W.  Rowe,  W.  K.  Gillan,  J.  D.  Ludwig,  and  E.  J.  Bonbrake, 
for  the  appellees. 

*®  DEAN,  J.  The  plaintiffs  were  merchants,  dealers  in 
wools,  noils,  and  material  used  in  the  manufacture  of  woolen 
goods,  in  Philadelphia.  The  defendants  were  manufacturers  of 
woolens  in  Chambersburg,  Pennsylvania.  Plaintiffs  had  been 
furnishing  to  defendants  materials  for  the  manufacture  of  wool- 
ens in  the  year  1886,  and  in  November  of  that  year  arranged 
with  John  Huber,  the  president  of  the  company,  to  furnish  col- 
ored noils  for  the  year  1887. 

The  averment  of  contract  is  founded  on  this  paper: 

"Chambersburg,  November  6,  1886. 
''Bought  of  William  Hall  &  Co.,  all  the  colored  noils  for  the 
year  1887  at  40  cents  to  be  delivered  monthly. 

"JOHN  HUBER,  Pres. 
'*WM.  HALL  &  CO.'' 

The  plaintiffs  received  these  noils  from  the  mill  monthly,  dur- 
ing the  first  part  of  the  year  1887;  sometimes  they  were  stored  in 
their  warehouse  in  Philadelphia,  awaiting  an  order  for  shipment; 
and  sometimes  shipped  to  defendants  immediately.  Up  to  Aug- 
ust 9,  1887,  all  that  were  shipped  were  received  by  defendants 
and  paid  for.  On  August  9,  plaintiffs  sent  a  bill  or  invoice  of  a 
shipment  at  that  date,  amounting  to  eight  hundred  and  forty- 
three  dollars  and  seventy-five  cents.  On  receipt  of  this  bill,  de- 
fendants replied,  acknowledging  it,  with  this  request,  'Tlease  do 
not  store  any  more  for  us  until  ordered  to  do  so."  To  this, 
plaintiffs,  on  August  13,  replied:  **We  will  stop  storipg  the  noils 
as  we  have  been  doing,  and  forward  them  to  you  every  month 
on  their  arrival.  Shall  we  ship  the  lot  that  is  here  up?"  To 
this,  defendants,  on  August  18,  replied:  "Will  you  please  send 
us  statement  of  our  account  *®  for  all  unsettled  bills,  excluding 
the  goods  stored  here  and  in  the  city,  and  store  no  more  for  us 
until  further  orders,  as  we  have  as  many  colored  noils  stored  here 
as  we  can  use  until  1st  of  January."  To  this,  plaintiffs  replied, 
inclosing  statement  for  those  stored  in  Philadelphia  and  at 
Chambersburg,  and  requesting  payment,  and  further  stating  the 
contract  in  this  language:  "In  reference  to  the  noils,  would  say 
that  in  January  last,  acting  under  instructions  of  your  late  presi- 
dent, Mr.  John  Huber,  we  contracted  for  you  with  the  maker  of 
the  noils  for  what  they  made  this  year,  and,  as  the  contract  has 
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several  months  to  run  yet,  we  will  have  to  bill  the  noils  to  you 
until  contract  expires." 

The  plaintiffs  continued  to  store  the  noils  for  defendants,  and 
forwarded  to  them  bills  for  the  same  monthly  as  they  were  re- 
ceived, and  charged  them  to  defendants  on  their  books,  for  the 
remainder  of  the  year.  Beginning  with  the  bill  of  August  9th, 
defendants  refused  to  receive  and  p^  for  them.  Thereupon 
plaintiffs  brought  suit.  At  the  trial  in  the  court  below,  plain- 
tiffs offered  their  books  of  original  entry  as  evidence  to  show  the 
amount  of  noils  sold  and  delivered  to  defendants,  and  dates  of 
such  delivery  and  sales.  On  objection  by  defendants:  first,  that 
the  books  were  not  evidence  to  show  the  sale  and  delivery  of 
goods  under  a  special  contract;  and  second,  were  not  evidence 
of  themselves  to  show  a  storage  of  them  for  defendants^  they 
were  rejected,  to  which  plaintiffs  excepted. 

The  defendants  were  a  partnership,  composed  of  many  mem- 
bers, several  of  whom  were  dead  at  the  time  of  trial;  John  Hubdr, 
the  president,  with  whom  plaintiffs  allege  much  of  the  conver- 
sation had  occurred  with  respect  to  the  contract,  had  also  died; 
as  a  result,  some  evidence  offered  by  plaintiffs  was  excluded, 
leaving  their  case  to  rest  mainly  on  the  evidence  of  the  alleged 
contract  of  November  6,  1886,  with  whatever  interpretation, 
might  inferentially  have  been  argued,  was  put  upon  it  by  the 
parties  themselves  in  their  subsequent  correspondence.  On  this 
evidence,  on  motion  of  defendants'  counsel,  the  court  nonsuited 
plaintiffs,  and  afterward  refusing  to  take  off  the  nonsuit,  we 
have  this  appeal  with  an  assignment  of  eight  errors,  which  may 
be  reduced  practically  to  two:  1.  Did  the  court  err  in  its  opin- 
ion of  the  contract?  2.  Did  it  err  in  rejecting  as  evidence  plain- 
tiffs' book  of  original  entries? 

**  As  to  the  contract,  the  court  says:  "However  ambiguous 
it  may  be,  there  is  nothing  in  the  evidence  which  relieves  it  to 
any  extent  of  its  ambiguity — nothing  to  carry  it  to  the  jury.  As 
we  read  it,  it  is  an  undertaking  on  the  part  of  the  defendants,  a 
company  engaged  in  the  manufacture  of  woolen  fabrics,  to  pur- 
chase from  the  plaintiffs,  who  were  dealers  in  materials,  all  the 
colored  noils  they  would  require  in  the  course  of  their  business 
as  manufacturers  during  the  year  1887,  to  be  delivered  in 
monthly  installments,  at  forty  cents  per  pound.  It  has  not  been 
shown  that  the  defendants  failed  in  any  respect  to  comply  with 
their  agreement,  or  that  they  failed  to  pay  for  any  noils  they 
received,  or  that  they  received  any  from  any  other  source,  or 
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that  they  ever  received  from  the  plaintiffs  any  of  the  noils  sued 
for  in  this  action." 

The  plaintiffs  contended  that  the  contract  on  part  of  defend- 
ants was  to  take  in,  in  the  year  1887,  all  the  noils  constituting 
the  output  of  the  Asa  Pack  &  Co.  mill  of  Providence,  Rhode 
Island,  not  to  exceed,  however,  the  output  of  the  year  1886, 
and  if  that  output  fell  below  the  needs  of  defendants,  then  plain- 
tiffs were  to  make  up  the  quantity  by  purchases  from  other 
sources. 

The  defendants  contended  that  they  were  to  take  only  all  the 
noils  they  might  need  for  the  year  1887,  and  this  quantity  they 
had  taken.     This  was  far  less  than  the  output  of  the  mill  named. 

The  written  contract  of  November  6,  1886,  is  palpably  ambig- 
uous, as  the  court  decided.  No  verdict  could,  with  even  proxi- 
mate certainty  of  the  truth,  be  founded  upon  it  alone.  In  fact, 
appellants'  argument,  in  effect,  conceded  this,  for  it  is  sought, 
fircl^  to  supplement  the  contract  by  the  testimony  of  John 
Hall,  one  of  plaintiffs,  that  when  Mr.  Huber,  president  of  de- 
fendant company,  made  the  contract,  it  was  the  understanding 
and  agreement  that  the  words,  "all  the  colored  noils  for  the 
year  1887,"  meant  all  the  noils  manufactured  by  .the  Peck  & 
Co.  mill.  This  testimony,  on  objection  by  defendant,  was  prop- 
erly excluded,  because  Huber,  the  partner  with  whom  it  was 
alleged  the  agreement  was  made,  was  dead.  Nor  was  there  any 
other  competent  evidence  tending  to  make  certain  the  uncer- 
tainty of  the  written  contract.  A  careful  reading  of  the  subse- 
quent written  correspondence  throws  no  light  on  the  ^^  ques- 
tion; it  only  shows  that  each  party  sought  to  put  its  own  inter- 
pretation on  the  contract,  so  that  the  learned  judge  of  the  court 
below,  when  he  held  that  there  was  nothing  in  the  evidence 
which  relieved  the  contract  from  its  ambiguity,  committed  no 
error;  there  was  not  enough  in  the  contract  and  the  evidence  to 
support  a  verdict. 

The  next  question  is,  Did  the  court  err  in  rejecting  plaintiffs' 
book  of  original  entries?  It  appeared  from  the  books  that  after 
the  refusal  of  defendants  to  receive  consignments  of  noils,  plain- 
tiffs continued  for  the  remainder  of  the  year  1887  to  store  in 
warehouses  the  product  of  the  Peck  &  Co.  mill  and  charge  them 
in  their  books  as  for  goods  sold  and  delivered.  In  the  absence  of 
a  special  contract,  the  books  would  prima  facie  have  been  evi- 
dence of  the  sale  and  delivery  of  the  goods,  for  the  account  is 
the  ordinary  formal  charge,  "Chambersburg  Woolen  Co.  Bought 
of  Wm.  Hall  &  Co." 
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The  reasons  given  for  excluding  the  books  are  very  concisely 
and  clearly  expressed  by  the  court,  thus:  "This  evidence  is  re- 
jected, because  the  books  at  best  are  but  secondary  evidence,  and 
are  only  admitted  in  the  absence  of  the  primary  evidence  be- 
cause of  necessity.  In  this  case,  a  written  contract  of  sale  i» 
in  evidence,  and  the  delivery  of  the  subject  matter  of  the  con- 
tract to  the  defendants  cannot  be  proved  by  the  books,  but  must 
be  established  by^  independent  evidence.  Secondly,  the  con- 
tract of  sale  is  an  express  contract  for  the  sale  of  an  article 
not  in  existence  at  the  time  of  the  sale,  but  to  be  manufactured 
and  made  in  the  future.  No  property  therein  passed  to  the  ven- 
dee until  made  or  manufactured,  and  either  actually  delivered 
to  the  defendants  or  at  least  set  aside  to  them  and  accepted  by 
them,  and  therefore,  except  upon  proof  of  such  acceptance,  it 
could  not  be  the  subject  of  book  entry." 

This  ruling  is  sustained  by  all  the  authorities.  The  leading 
case  in  our  state,  Lonergan  v.  Whitehead,  10  Watts,  249,  has 
been  followed  ever  since  it  was  decided.  There,  by  a  special  con- 
tract, Whitehead  undertook  to  deliver  to  Lonergan  bottles  at 
regular  list  of  prices,  at  rate  of  four  gross  per  day,  to  the  value 
of  four  hundred  and  fifty-nine  dollars  and  forty-three  cents.  It 
was  admitted  that  all  had  been  delivered  except  ten  gross. 
Whitehead  offered  in  evidence  his  book  of  original  entries  to 
prove  the  delivery  of  all  the  bottles  under  the  contract;  the 
court  below  admitted  it;  this  court  reversed  the  **  judgment, 
saying:  "The  evidence  is  admitted  from  necessity;  for,  accord- 
ing to  the  usual  mode  of  doing  business,  the  sale  and  delivery, 
being  cotemporaneous  acts,  commonly  take  place  when  no  other 
persons  are  present,  and  are  consequently  susceptible  of  no  other 
proof.  But  no  case  has  been  cited  where  such  testimony  has 
been  admitted  to  prove  a  delivery  of  an  article  made  in  pur- 
suance of  a  previous  contract.  Here  the  contract  was  in  writing 
for  the  delivery  of  a  quantity  of  bottles  to  the  purchaser  as  they 
were  manufactured,  at  different  times  and  at  distant  periods^ 
and  the  only  question  is  whether  the  vendor  performed  the  con- 
tract. The  reasons  on  which  the  cases  cited  are  ruled  do  not 
apply,  for  there  is  no  necessity  to  resort  to  such  proofs,  and  it  is 
not  according  to  the  usual  course  of  business.  The  delivery  is 
a  matter  of  notoriety,  done  through  the  agency  of  others,  and 
therefore  easily  proved  by  disinterested  witnesses.  The  carman 
or  persons  employed  take,  or  ought  to  take,  receipts,  and,  when 
this  precaution  is  neglected,  the  agent  may  be  called  to  prove  the 
delivery.     It  has  never  been  supposed,  when  a  contract  is  for 
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the  delivery  of  wheat  or  flonr  or  any  other  article  of  this  de- 
scription, at  a  future  time,  that  the  common-law  proof  of  per- 
formance can  be  supplied  by  such  testimony;  it  would  be  evi- 
dence of  the  most  dangerous  kind." 

This  was  followed  by  Nickle  v.  Baldwin,  4  Watts  &  S.  290, 
where  there  was  a  special  contract  for  the  delivery  of  saw  logs. 
Defendant,  to  sustain  a  setoff,  offered  his  book  of  original  en- 
tries to  show  the  value  and  quantity  of  logs  d^ivered  under  the 
special  contract;  this  court  says,  expressly  approving  Lonergan 
V.  Whitehead,  10  Watts,  249:  "By  a  special  agreement  of  this 
kind,  the  transaction  is  taken  out  of  the  usual  course  of  buying 
and  selling,  and  the  performance  of  it  by  one  and  the  breach  of 
it  by  the  other  are  susceptible  of  proof  by  the  usual  kinds  of 
evidence.  No  reason  of  necessity  or  convenience  exists  for  re- 
sorting to  this  peculiar  kind  of  evidence,  whether  it  be  to  estab- 
lish the  quantity  of  the  article  furtiished  or  any  other  ingredient 
in  the  party's  case."  These  cases  are  followed  by  many  others 
in  an  unbroken  line,  down  to  Stuckslager  v.  Neel,  123  Pa.  St. 
53.  There  is  nothing  in  the  facts  to  take  this  case  out  from  the 
operation  of  the  general  rule.  It  was  incumbent  on  the  plain- 
tiffs to  prove  the  special  contract  which  they  alleged,  **  and  on 
which  they  relied,  and  that  they  performed  it,  by  other  evidence 
than  their  own  declarations  on  their  books.  In  fact,  such  proof 
went  to  the  length  of  explaining  the  meaning  of  the  ambiguity 
in  the  contract  by  their  own  declarations,  to  which  meaning 
there  was  no  evidence  that  defendants  assented. 

The  plaintiffs  argue  that,  even  in  this  view  of  the  law,  there 
was  enough  evidence  to  go  to  the  jury  outside  the  contract,  tend- 
ing to  show  that  defendants  had  accepted  the  invoice  of  storage 
of  August  9,  1887,  amounting  to  eight  hundred  and  forty-three 
dollars  and  seventy-five  cents.  Defendants'  reply  of  August 
13th,  to  notice  of  having  stored  these  goods,  taken  by  itself, 
would  bear  plaintiffs'  construction;  but  this  letter  was  subject  to 
explanation,  and  must  be  taken  in  connection  with  all  the  evi- 
dence in  the  case;  and  that  it  was  not  the  intention  of  defend- 
ants to  accept  and  pay  for  the  storage  of  that  invoice  is  clearly 
evinced  by  their  letter  of  August  22d,  in  which  they  say:  "The 
fifteen  bags  which  appear  in  your  statement,  dated  August  9th, 
please  do  not  ship;  we  do  not  need  it,  as  we  wrote  you  on  18th, 
as  we  had  enough  on  hand  to  run  us  until  January  1, 1888."  So, 
the  question  still  comes  back  to  the  main  one,  What  was  defend- 
ants' liability  on  the  ambiguous  contract?  The  court  below  an- 
gwered,  none;  in  which  answer  we  concur. 
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The  aasigTiinents  of  error  are  overruled  and  the  judginent  if 
affirmed. 

CONTRACTS— AMBIGUITIES    IN— INTERPRETATION.— When 

the  language  used  by  parties  to  a  contract  is  indefinite  and  am- 
biguous, the  practical  interpretation  by  the  parties  themselves  is 
entitled  to  great,  if  not  controlling,  influence,  in  ascertaining  their 
understanding  of  its  terms:  Wyatt  v.  Larimer  etc.  Irr.  Co.,  18  Colo. 
298;  36  Am.  St.  Rep.  280,  and  note. 

EVIDENCE— BOOKS  OF  ACCOUNT.— An  account  book  of  orig- 
inal entry,  fair  on  its  face  and  shown  to  have  been  kept  in  the  usual 
course  of  a  business,  is  evidence  even  in  favor  of  the  party  by  whom 
it  is  kept:  Borgess  Inv.  Co.  v.  Vette,  142  Mo.  oGO;  04  Am.  St.  Rep. 
567,  and  note.  See  House  v.  Beak.  141  111.  290;  33  Am.  St.  Rep.  307, 
and  note;  monographic  note  to  Union  Bank  v.  Knapp,  15  Am.  Dec. 
191-198,  discussing  books  of  account  as  evidence. 
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WILLS,  NUNCUPATIVE— WHAT  CONSTITUTES.— To  con- 
stitute a  nuncupative  will  each  requisite  of  the  statute  must  be 
strictly  complied  with,  and  it  must  also  be  shown  that  there  was 
present,  not  only  the  animus  testandl,  but  also  the  intent  and  mind 
to  nuncupate. 

WILLS,  NUNCUPATIVE— WANT  OF  ESSENTIALS  TO.— 
In  the  absence  of  proof,  of  the  testator's  intent  to  make  a  will  then 
and  there,  and  of  an  explicit  call  upon  the  persons  present  to  bear 
witness  that  such  was  the  intended  effect  of  the  testator's  declara- 
tion, the  paper  offered  must  fail  as  a  nuncupative  will. 

W.  H.  Lex,  J.  G.  Johnson,  and  C.  Hager,  for  the  appellant. 

P.  Boyd  and  G.  W.  Wilgus,  for  the  appellees. 

**  MITCHELL,  J.  The  testamentary  words  of  the  decedent 
as  committed  to  writing  and  offered  for  probate  are:  "Everything 
is  to  go  to  Willie.  Everj'thing  is  Willie's.  I  want  everything 
to  go  to  Willie.**  Two  of  the  three  witnesses  to  whom  the  words 
were  addressed  testified  to  them  at  the  hearing  in  substantially 
the  same  form.  The  other  witness,  Mrs.  Forman,  stated  them 
with  a  context  as  *^  follows:  "Mary,  don't  you  or  the  children 
worry  about  anything.  I  want  Willie — brother  Willie,  she  said — 
to  have  everything.  It  has  been  put  off;  I  intended  to  fix  it  so 
there  would  be  no  trouble,  but  it  has  been  put  off."  "She  real- 
ized then,"  continued  this  witness,  "she  wasn't  able  to  do  any- 
thing." This  testimony  is  open  to  two  constructions,  either 
that  the  words  of  the  decedent  were  an  expression  of  the  inten- 
tions she  had  entertained,  but  which  she  now  realized  it  was  too 
late  to  carry  out,  or  that  they  were  an  effort  to  carry  them  out  by 
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a  nuncupative  will,  as  she  h^d  put  off  until  too  late  the  making 
of  a  will  in  writing.  Even  if  the  latter  construction  was  clear, 
however,  it  would  be  unavailing,  as  the  words  rest  on  the  testi- 
mony of  a  single  witness  where  the  statute  requires  two.  It 
may  well  be  doubted,  therefore,  upon  any  of  this  testimony 
standing  alone,  whether  the  decedent  herself  regarded  her  words 
as  an  actual  making  of  a  will.  And  this  doubt  is  greatly 
strengthened  by  the  other  testimony  of  one  of  the  same  witnesses, 
the  nurse,  Mrs.  Rowland,  that  the  decedent  had  on  several  pre- 
vious occasions  used  almost  the  same  words,  coupled  with  the 
expression  of  an  intention,  as  soon  as  she  was  able,  to  go  down 
and  "fix  everything  for  brother  Willie,"  as  she  wanted  him  "to 
have  everything."  "Q.  She  had  said  those  same  words  to  you 
a  week  previous,  and  also  a  month  before  that?  A.  Yes,  sir. 
She  said  she  was  going  down  to  settle  everything;  and  she  was 
getting  ready  to  go  down  when  she  was  taken  suddenly  ill."  No 
doubt  these  were  the  expressions  of  her  settled  testamentary  in- 
tentions, but  that  is  not  enough.  All  our  cases  agree  that  each 
requisite  of  the  statute  must  be  strictly  proved,  and  the  very 
first  requisite  not  only  of  nuncupative  but  of  all  wills  is  the  ani- 
mus testandi.  In  Werkheiser  v.  Werkheiser,  6  Watts  &  S.  184, 
it  is  said  the  conversations,  "it  is  true,  go  to  show  the  intent  of 
the  decedent.  But  this  is  not  enough.  Everyone  who  under- 
takes to  make  a  testamentary  disposition  of  his  property  must 
conform  to  the  law  regulating  such  disposition;  and  if  he  does 
not  take  care  to  do  so,  the  law  cannot  uphold  it."  And  in  Por- 
ter's Appeal,  10  Pa.  St.  254,  it  was  held  that  the  decedent  must 
intend  not  only  to  make  his  will,  but  to  make  it  in  the  form  that 
it  is  presented  for  probate;  that  is,  there  as  here,  to  make  a  nun- 
cupative will.  "There  ought,  therefore,  to  be  present,  in  order 
to  constitute  a  nuncupative  will,  not  only  the  animus  testandi, 
but  the  mind  ®*  and  intent  to  nuncupate."  It  was  accordingly 
held  that,  although  the  decedent  declared  his  intentions  to  a 
scrivener  who  noted  them  in  writing  at  the  time  and  in  the  pres- 
ence of  decedent,  who  called  upon  two  persons  present  to  witness 
that  that  was  his  will,  yet  it  was  not  a  valid  nuncupative  will 
because  the  testator  had  in  contemplation  a  will  to  be  put  in 
writing. 

In  the  present  case,  regarded  in  the  light  of  our  decisions  on 
the  subject,  the  decedent's  intent  to  make  a  nuncupative  will 
by  the  language  proved  is  not  sufficiently  clear  to  sustain  the 
will  proffered. 

But  there  is  another  aspect  in  which  the  appellant's  case  even 
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more  manifestly  fails.  There  must  not  only  be  the  testator's 
intent  to  make  a  will  then  and  there,  but  an  explicit  call  on  per- 
sons present  to  bear  witness  that  such  was  the  intended  effect 
of  the  testator's  declaration.  The  words  of  the  statute  are  that 
"it  shall  be  proved  that  the  testator,  at  the  time  of  pronouncing 
the  bequest,  did  bid  the  persons  present,  or  some  of  them,  to 
bear  witness  that  such  was  his  will,  or  to  that  effect":  Act  April 
8,  1833,  sec.  7,  Pub.  Laws,  p.  249.  The  phrase  "or  to  that 
effect"  was  intended  to  prevent  the  inference  that  any  set  form 
of  words  should  be  necessary,  but  not  to  diminish  the  require- 
ment of  a  distinct  and  explicit  request  by  the  testator  to  per- 
sons present  to  remember  and  be  ready  to  testify  that  the  testa- 
tor was  thereby  making  his  will.  "The  rogatio  testium,  the 
calling  on  persons  to  bear  witness  to  the  act,  must  also  be  done 
at  the  time  of  the  nuncupation,  and  must  be  proved  by  two  or 
more  witnesses  who  were  present  at  the  time":  Yamall's  Will, 
4  Eawle,  46,  63;  26  Am.  Dec.  115.  There  is  an  entire  absence 
of  affirmative  evidence  that  the  decedent  in  this  case  bade  the 
persons  who  testified  to  bear  witness  that  what  she  was  saying 
was  her  will,  or  that  she  used  any  expression  which,  even  by  lib- 
eral construction,  can  be  treated  as  a  request  "to  that  effect." 
She  did  desire  the  presence  of  the  family,  but  even  that  is  only 
proved  by  one  witness,  the  nurse,  and  the  purpose  was  not  stated. 
It  may  be  inferred,  but  the  inference  is  not  certain,  and  even  if 
it  were  it  is  not  enough.  There  must  be  clear  proof.  And  very 
strong  evidence  to  the  contrary  is  furnished  by  the  appellant 
himself,  who,  on  the  day  of  decedent's  death,  wrote  to  his 
nephew,  the  contestant,  in  terms  implying  that  she  had  died 
without  a  will.  If  the  beneficiary,  who  was  present  ^"^  when  the 
words  constituting  the  alleged  will  were  spoken,  did  not  then 
understand  that  there  was  any  such  will,  it  is  clear  that  the 
case  falls  far  short  of  the  degree  of  proof  tbe  statute  requires. 

The  court  below  also  held  that  the  will  was  ineffectual  be- 
cause not  made  in  the  extremity  of  the  decedent's  last  sickness. 
On  this  point  we  entertain  some  doubt.  There  are  mental  as 
well  as  physical  elements  in  such  matters,  and  one  of  the  former 
is  the  hopefulness  of  invalids  who  are  unwilling  to  believe  that 
death  is  near.  Therefore,  although  there  was  sufficient  time, 
even  after  the  physician  had  warned  the  decedent  to  settle  her 
affairs,  for  hor  to  have  made  a  will  in  writing,  yet  if  she,  through 
misplaced  confidence  in  her  ability  to  "pull  through,"  as  the 
doctor  expressed  it,  postponed  doing  so,  it  would  not  necessarily 
follow  that  she  might  not  yet  make  a  valid  nuncupative  will. 
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But  it  is  unnecessary  to  conrnder  this  point  further,  as  the  will 
clearly  fails  on  the  others. 
Decree  aflBrmed. 


Nuncupative  Wills.* 

DeflnUions.—A  nuncupative  will  is  an  oral  declaration  by  a  testa- 
tor in  extremis,  or  under  circumstances  considered  equivalent  tliere- 
to,  as  to  tlie  final  disposition  of  his  property,  made  before  witnesses, 
and  subsequently  reduced  to  writing  by  another  than  the  testator: 
2  Bouvier's  Law  Dictionary,  528.  In  other  words,  a  nuncupative 
\^U1  or  testament  is  a  will  that  is  not  in  writing,  and  exists  only 
when  the  testator,  without  any  writing,  declares  his  will  orally  be- 
fore a  sufficient  number  of  witnesses.  If  a  person  signs  a  writing 
which  he  intends  to  be  his  will,  the  act  of  signing  prevents  the 
writing  from  being  a  nuncupative  will:  Stamper  v.  Hooks,  22  Ga. 
603;  68  Am.  Dec.  511;  Prendergast  v.  Prendergast,  16  La.  Ann.  219; 
79  Am.  Dec.  575. 

The  words  spolven  to  constitute  a  nuncupative  will  must  manifest 
an  intention  to  make  a  will,  and  must  be  spoken  in  extremis:  Sykes 
v,  Sykes,  2  Stew.  3G4;  20  Am.  Dec.  40.  No  words  can  be  sustained 
as  such  a  will  unless  the  person  using  them  has  the  animus  testandi, 
and  believes  himself  that  he  is  making  a  will:  Gibson  v.  Gibson, 
Walk.  364.  Such  wills  must  be  made  in  extremis,  and  all  of  the 
provisions  of  the  statute  on  the  subject  must  be  complied  with. 

The  testamentary  capacity  and  the  animus  testandi,  at  the  time  of 
the  alleged  nuncupation,  must  appear  by  the  clearest  and  most  In- 
disputable evidence:  Lucas  v,  Goff,  33  Miss.  629;  Dorsey  v.  Sheppard, 
12  Gill.  &  J.  192;  37  Am.  Dec.  77.  Such  testaments  must  bear  upon 
their  faces  the  evidence  that  all  of  the  formalities  required  by  law 
have  been  complied  with:  Weick  v.  Henne,  41  La.  Ann.  1153.  Nun- 
cupative wills  are  tolerated,  but  not  favored,  and  their  admission 
to  probate  must  be  preceded  by  proof  of  strict  compliance  with  the 
statute  In  every  particular:  Mitchell  v,  Vlckers,  20  Tex.  377;  Yar- 
nall's  Will,  4  Rawle,  46;  26  Am.  Dec.  115;  Andrews  v.  Andrews,  48 
Miss.  220. 

The  Testamentary  Capacity  of  the  Maker  and  the  animus  testandi 
must  be  shown  by  clear  and  indisputable  evidence.  The  instrument 
mnst  also  be  clearly  shown  to  contain  the  true  substance  and  im- 
port of  the  alleged  nuncupation. 

A  nuncupative  will  must  also  be  made  In  extremis,  and  when  the 
testator  has  neither  time  nor  opportunity  to  make  a  written  will: 
Yarnall's  Will,  4  Rawle,  46;  26  Am.  Dec.  115;  Morgan  v.  Stevens, 
78  111.  287;  Prince  v.  Hazleton,  20  Johns.  502;  11  Am.  Dec.  307; 
Winn  V.  Bob,  3  Leigh,  140;  23  Am.  Dec.  258;  Dorsey  v.  Sheppard, 
12  Gill.  &  J.  192;  37  Am.  Dec.  77;  Scaife  v.  Emmons,  84  Ga.  619;  20 
Am.  St.  Rep.  383;  Boyer  v.  Frlck,  4  Watts  &  S.  357;  Bellamy  v. 
Peeler,  96  Ga.  467.  Thus  in  Ellington  v.  Dillard,  42  Ga.  361,  it  was 
held  tha(  when  a  written  instrument  was  oCCered  for  probate  as  the 

♦reference  to  monographic  notes. 
HuncupatlTe  wllU:  20  Am.  Dec.  44-48;  81  Am.  Dec.  230,  231. 
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nuncupative  will  of  a  testatrix,  dictated  and  signed  by  her  thirty 
days  prior  to  her  death,  but  during  her  last  illness,  it  was  not  enti- 
tled to  probate,  as  It  did  not  appear  that  the  testatrix  was  ia 
extremis  at  the  time  of  her  dictating  and  signing  such  writing,  or 
that  she  was  prevented  by  sudden  surprise  or  providential  cause 
from  executing  a  written  will.  Or,  if  a  decedent,  after  making  the 
declarations  set  up  as  his  will,  was  able  to  come  downstairs  to  re- 
ceive and  converse  with  visitors,  and  to  walk  on  the  street,  and  died 
the  next  day  from  a  rupture  of  the  lungs,  he  was  not  in  such 
extremity  of  a  last  sickness  as  authorized  a  nuncupative  will:  Werk- 
heiser  v.  Werkheiser,  6  Watts  &  S.  184.  And  a  nuncupative  will 
executed  by  a  testator  in  his  last  sickness,  and  three  days  before  his 
death,  while  he  had  time,  opportunity,  and  ability  to  have  executed 
a  formal  written  will,  and  by  which  he  gave  nearly  his  entire  prop- 
erty to  his  widow,  to  the  exclusion  of  his  children,  is  Illegal  and 
void:  Scaife  v.  Emmons,  84  G a.  619;  20  Am.  St.  Rep.  383.  To  the 
same  effect  is  Morgan  v.  Stevens,  78  111.  287. 

The  Statutory  "Last  Sickness"  in  which  the  words  must  be  spoken 
in  order  to  constitute  them  a  nuncupative  will  does  not  cover  a 
lingering  illness  which  does  not  incapacitate:  Sadler  v.  Sadler,  GO 
Miss.  251.  Thus  an  Illness  which  lasted  for  several  months,  during 
which  the  afflicted  persons  had  ample  time  and  opportunity,  after 
information  that  recovery  was  Impossible,  to  make  a  written  will 
and  after  efforts  to  do  so,  Is  not  a  "last  sickness"  authorizing  nun- 
cupative wills:  Donald  v.  Unger,  75  Miss.  294.  And  if  one  has 
suffered  for  a  long  time  with  pulmonary  consumption,  and  lives  for 
nine  days  after  the  alleged  nuncupation.  It  cannot  be  admitted  to 
probate  as  his  will:  Yarnall's  Will,  4  Rawle,  46;  26  Am.  Dec.  115. 
Especially  if  the  alleged  testator  retained  capacity  up  to  the  time 
of  his  death  sufficient  to  have  enabled  him  to  make  a  written  will: 
Carroll  v.  Bonham,  42  N.  J.  Eq.  625.  An  oral  disposition  of  his 
property  on  the  day  before  his  death,  by  one  who  had  long  been 
an  Invalid  from  consumption  and  had  been  informed  that  his  re- 
covery was  hopeless,  and  who  died  in  the  full  possession  of  his 
faculties,  cannot  be  recognized  in  law  as  a  valid  nuncupative  will: 
O'NelU  V.  Smith,  33  Md.  569. 

Attempts  to  Make  Written  Wills.— It  a  testator,  being  in  extremis, 
requests  another  person  to  write  his  will,  and,  after  it  is  written,  the 
testator  attempts  to  sign  it,  but,  being  unable  to  do  so,  requests  the 
writer  to  sign  for  him,  but  swoons  before  it  can  be  done,  and  then 
dies  without  further  effort  to  execute  the  will,  the  writing  may  be 
held  a  valid  nuncupative  will,  if  the  necessary  witnesses  were  pres- 
ent and  heard  the  bequests:  Phoebe  v.  Boggess,  1  Gratt.  129;  42  Am. 
Dec.  548. 

In  Harrington  y.  Stees,  82  111.  50,  25  Am.  Rep.  290,  it  was  held  that 
if  one  in  his  last  sickness,  without  hope  of  recovery,  executed  bis 
nuncupative  will  as  required  by  the  statute,  it  would  not  be  held 
Invalid  merely  because  be  bad  time  and  opportunity  to  reduce  it  to 
writing.  The  same  rule  is  maintained  in  Nolan  y.  Gardner,  7  Heisk. 
215;  but  these  cases,  as  we  have  heretofore  shown,  are  opposed  to 
the  great  weight  of  authority.    The  true  rule  it,  perhaps,  nowhere 
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better  stated  than  In  Bellamy  v.  Peeler,  96  Ga.  467,  468,  where  Mr. 
Justice  Lumpkin,  In  delivering  the  opinion  of  the  court,  said  that: 
"In  testing  the  validity  of  an  alleged  nuncupative  will,  it  is  impos- 
Bible,  in  the  nature  of  things,  to  lay  down  a  fixed  and  unvarying  rule 
as  to  what  length  of  time  may  elapse  between  the  dictation  of  the 
will  and  the  death  of  the  testator.  In  such  case,  the  test  to  be  ap- 
plied is  not  one  of  mere  time  alone.  For  example,  a  person  con- 
scious of  approaching  death  might  dictate  an  oral  will,  and  within 
a  few  minutes  after  doing  so  become  insensible  and  remain  so  for 
days  or  even  weeks  before  death  ensued,  and  finally  die  without 
having  returned  to  consciousness.  In  a  case  like  this,  the  wiii 
would  undoubtedly  be  valid.  On  the  other  hand,  a  person  in  a 
dying  condition  might  go  through  the  form  of  making  a  nuncupative 
will  and  live  only  a  few  hours  thereafter,  and  yet  the  will  would 
not  be  valid  if  it  also  appeared  that  a  scrivener  was  present  ready 
to  reduce  the  will  to  writing,  and  that  there  was  ample  time  for 
so  doing,  nothing  to  prevent  it,  and  still  the  testator  deliberately 
declined  to  have  this  done":  Bellamy  v.  Peeler,  96  Ga.  468. 

Terbnl  Instructions  and  Directions  for  Drawing  a  Written  Will  do 
not  consfitute  a  nuncupative  will,  though  spoken  in  the  presence 
of  witnesses  requested  to  bear  witness  thereto,  and  reduced  to  writ- 
ing: Dockum  V.  Robinson,  26  N.  H.  372;  Donald  v.  linger,  75  Miss. 
294.  And  a  document  drawn  In  pursuance  of  instructions  of  an 
intending  testator,  for  the  purpose  of  being  executed  as  a  written 
will,  but  unexecuted  solely  because  death  unexpectedly  interveuod. 
cannot  be  established  as  a  nuncupative  will:  Will  of  Male,- 49  N.  J. 
Eq.  266.  It  has  been  held,  however,  that  an  imperfect  written  will 
may  have  effect  as  a  nuncupative  will  if  its  noncompletlon  in  legal 
form  results  from  the  act  of  God,  or  from  any  cause  other  than 
an  actual  intention  to  abandon  it  or  to  postpone  its  consummation: 
Offutt  V.  Offutt,  3  B.  Mon.  162;  38  Am.  Dec.  183;  Phoebe  v.  Boggess, 
1  Gratt.  129;  42  Am.  Dec.  543. 

Attacking  and  Impeaching.— It  is  competent  to  prove  that  the  tes- 
tamentary words  reduced  to  writing  and  probated  are  not  substan- 
tially the  words  spoken  by  the  alleged  testator,  and  when  this  fact 
Is  established  the  invalidity  of  the  will  Is  proven:  Bolles  v.  Harris, 
34  Ohio  St.  38. 

A  nuncupulative  will,  to  be  valid  anywhere,  must  be  made  ac- 
cording to  the  local  law  of  the  testator's  domicile  at  the  time  of 
his  death,  and  unless  proved  according  to  such  law,  it  cannot  be 
admitted  to  probate  in  another  state:  Barnes  v.  Brashear,  2  B.  Mon. 
3S0;  Abston  v.  Abston,  15  La.  Ann.  137.  Such  a  will.  If  made  by 
interrogatories,  requires  stricter  proof  of  spontaneity  and  volition 
than  would  be  required  in  an  ordinary  case:  Dorsey  v.  Sheppard,  12 
Gill.  &  J.  192;  37  Am.  Dec.  77;  and  more  stringent  evidence  is 
always  required  to  prove  a  nuncupative  than  a  written  will:  Smith 
V.  Thurman,  2  Hcisk.  110.  If  a  testator,  by  nuncupative  will,  be- 
queaths his  personalty  to  a  certain  person  and  dies  seised  of  realty 
sufficient  to  pay  his  debts  without  disposing  of  such  realty  by  will, 
the  legatee  takes  such  personalty  discharged  from  the  payment  of 
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the  debts  of  the  testator.  And  In  any  case  where  there  Is  such  a 
devise  of  personalty,  and  the  testator  leaves  realty  undevised,  the 
creditors  of  the  estate  must  first  resort  to  the  realty:  McCullom  v. 
Chidester,  63  111.  477.  If  the  statute  provides  for  the  time  within 
which  a  nuncupative  will  must  be  established  after  the  death  of 
tht?  testator,  it  must,  to  be  operative,  be  proved  within  that  time: 
Williams  v.  Pope,  Wright,  400. 

Originally,  Real.  Estate  couid  not  be  Devised  by  Nuncupative  Will,  and 
though  this  rule  generally  prevails  at  the  present  day,  it  is  purely 
a  matter  of  statutory  regulation.  In  the  following  jurisdictions  it 
has  been  held  under  statutes  then  in  force  that  such  wills  wera 
not  effective  to  pass  the  title  to  land:  Palmer  v.  Palmer,  2  Dana, 
390;  McLeod  v.  Dell,  9  Fla.  451;  Pierce  v.  Pierce,  46  Ind.  86;  Pa'ge 
V.  Page,  2  Rob.  (Va.)  424;  Williams  v.  Pope,  Wright,  406;  Smith- 
deal  V.  Smith,  64  N.  C.  52.  Under  the  Georgia  statute,  land  may 
be  devised  by  nuncupative  will,  and  it  may  also  under  the  pres- 
ent Ohio  statute:  Gillis  v.  Weller,  10  Ohio,  463.  Under  the  Iowa 
statute  a  verbal  will  disposing  of  personalty  exceeding  in  value 
three  hundred  dollars  is  invalid:  Strieker  v.  Oldenburgh,  39  Iowa, 
053. 

In  the  State  of  Louisiana,  the  law  In  relation  to  nuncupative  wills 
Is  peculiar  to  that  state  alone.  Such  wills  may  be  there  made,  either 
by  public,  or  by  private  act,  and  the  statute  provides  that  when  such 
a  will  is  made  by  public  act,  it  must  be  received  by  a  notary  in  the 
presence  of  three  witnesses  residing  In  the  place  where  the  will  Is 
executed,  or  of  five  witnesses  not  residing  in  the  place.  This  testa- 
ment must  be  dictated  by  the  testator,  and  written  by  the  notary  as 
It  Is  dictated.  It  must  be  read  to  the  testator  in  the  presence  of  the 
witnesses.  All  of  the  formalities  required  by  this  statute  must  be  ob- 
served at  one  time,  without  Interruption,  or  turning  aside  to  other  acts. 
Otherwise,  the  testament  is  void.  Such  wills  are  full  proof  In  them- 
selves and  they  must  bear  upon  their  faces  evidence  that  all  formali- 
ties required  by  the  statute  have  been  complied  with.  An  omis- 
sion of  any  one  of  such  formalities  cannot  be  supplied  by  evidence 
dehors  the  testament:  Weick  v.  Henne,  41  La.  Ann.  1153;  Succes- 
sion of  Vollmer,  40  La.  Ann.  593;  King  v.  Vairin,  28  La.  Ann.  452; 
Succession  of  Dorrles,  37  La.  Ann.  833.  Such  a  will  executed  before 
three  witnesses  Is  void.  If  one  of  them  did  not  understand  the 
language  In  which  the  will  was  written  sufficiently  to  comprehend 
what  was  said:  Breaux  v.  Gallusseaux,  14  La.  Ann.  233;  74  Am. 
Dec.  430.  The  notary  must  expressly  mention  that  the  will  was 
dictated  by  the  testator,  written  by  the  notary  as  dictated,  and  the 
reading  of  the  will  to  the  testator  In  the  presence  of  the  witnesses. 
If  the  testator  is  uneducated  and  dictates  his  will  In  an  Idiom 
peculiar  to  the  uneducated,  the  will  cannot  be  avoided  simply  be- 
cause the  notary  writes  it  In  polite  language,  provided  the  exact 
meaning  of  the  testator  is  preserved:  Succession  of  Saux,  40  La. 
Ann.  1423;  Hennessey  v.  Woulfe,  49  I^a.  Ann.  1376.  If  the  certifi- 
cate to  the  win  made  by  the  notary  states  his  request  to  the  testa* 
trix  to  sign,  and  her  answer  that  she  cannot  because  she  does  not 
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know  how,  It  Imports  that  such  declaration  was  made  to  the  notary 
and  Is  sufficient:  Hennessey  v.  Woulfe,  49  La.  Ann.  1376.  A  nun- 
cupative testament  by  private  act  or  signature  may  be  written  by 
the  testator  himself  or  by  any  other  person  from  his  dictation,  or 
even  by  one  of  the  witnesses,  In  the  presence  of  five  witnesses  re- 
siding in  the  place  where  the  will  is  executed,  or  of  seven  witnesses 
residing  out  of  such  place,  or  It  Is  sufficient  if,  in  the  presence  of 
the  same  number  of  witnesses,  the  testator  presents  the  paper  on 
which  he  has  written  his  testament  or  caused  it  to  be  written  out 
of  their  presence,  declaring  to  them  that  the  paper  contains  his 
will:  King  v.  Valrln,  28  La.  Ann.  452;  Wood  v.  Roane,  35  La.  Ann. 
865.  But  they  must  declare  that  they  saw  the  testator  sign  the 
paper  before  signing  themselves:  Pfarr  v.  Belmont,  39  La.  Ann. 
294.  If  one  of  the  required  witnesses  to  a  will  by  private  act  does 
not  understand  the  language  in  which  the  testator  expresses  him- 
self, the  will  is  Invalid,  although  what  was  said  by  the  testator 
during  such  dictation  was  translated  to  the  witness:  Succession  of 
Dauterive.  39  La.  Ann.  1092. 

Witnesses.— The  presence  of  at  least  two  disinterested  persons  as 
witnesses  at  the  making  of  a  nuncupative  will  Is  generally  neces- 
sary to  its  validity:  Haus  v.  Palmer,  21  Pa.  St.  296;  Wester  v. 
Wester,  5  Jones,  95;  Tally  v.  Butterworth,  10  Yerg.  501;  Vrooman 
V.  Powers.  47  Ohio  State,  191.  In  Portwood  v.  Hunter,  6  B.  Mon, 
538,  it  was  held  that  it  was  not  indispensable  that  the  publication 
of  the  will  should  take  place  in  the  presence  of  two  witnesses  at 
the  same  time,  although  the  statute  required  two  witnesses  to  such 
will.  The  true  rule  seems  to  be  that  the  witnesses  must  both 
be  present  and  hear  the  testator  make  the  same  declarations  at  the 
same  time:  Tally  v.  Butterworth,  10  Yerg.  501;  Arnett  v.  Arnett, 
27  111.  247;  81  Am.  Dec.  227;  Yarnall's  Will,  4  Rawle,  46;  20  Am. 
Dec.  115. 

The  testimony  of  the  witnesses  must  agree,  at  least  substan- 
tially, as  to  the  words  spoken  and  the  disposition  of  his  property 
made  by  the  testator:  Mitchell  v.  Vickers,  20  Tex.  377;  and  If  the 
two  witnesses  required  do  not  concur  as  to  all  of  the  bequests, 
the  will  can  be  established  only  so  far  as  they  do  concur:  Portwood 
V.  Hunter,  6  B.  Mon.  538. 

Testamentary  Intent  must  Exist— It  Is  essential  to  the  validity  of  a 
nuncupative  will  that  It  should  appear  that  the  deceased,  at  the 
time  that  he  spoke  the  alleged  testamentary  words,  had  a  present 
intention  to  make  his  will,  and  spoke  the  words  with  such  intent, 
and  especially  that  he  should  distinctly  Indicate  that  Intention  by 
callng  upon  persons  present  to  take  notice  or  bear  testimony  that 
such  was  his  will,  or  by  saying  or  doing  something,  tantamount  in 
substance,  indicating  plainly  and  clearly  that  the  words  spoken 
were  designed  to  be  testamentary,  for  no  such  will  can  be  good 
and  valid  unless  It  is  proved  that  the  testator  at  the  time  of  pro- 
nouncing the  testamentary  words,  did  bid  the  persons  present,  or 
some  of  thena,  bear  witness  that  such  was  his  will  or  words  to 
that  effect:  Sampson  v.  Browning,  22  Ga.  293;  Andrews  v.  Andrews, 
48  Miss.  220;  Broach  v.  Sing,  57  Miss.  115;  Parklsoo  y.  Parkison, 
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12  Smcdes  &  M.  672;  Winn.  v.  Bob,  3  Leigh,  140;  23  Am.  Dec.  258; 
Balver  v.  Dodson,  4  Humph.  342;  40  Am.  Dec.  650;  Biddle  v.  Biddle, 
36  Md.  (>30;  Brown  v.  Brown,  2  Murph.  350;  In  re  Will  of  Hebden, 
20  N.  J.  Eq.  473;  Will  of  Male,  49  N.  J.  Eq.  266;  Morgan  v.  Stevens, 
78  111.  287;  Estate  of  Askins,  20  Dist.  Col.  Rep.  12;  Bundrick  v. Hay- 
good,  106  N.  C.  468;Babineau  v.  Le  Blanc,  14  La.  Ann.  739;  Hare  v. 
Bryant,  1  Sneed,  270;  Yarnall's  Will,  4  Rawle,  46;  26  Am.  Dec.  115; 
Arnett  v.  Arnett,  27  111.  247;  81  Am.  Dec.  227;  Taylor's  Appeal,  47 
Pa.  St.  31;  Dockum  v.  Robinson,  26  N.  H.  372. 

The  Request  to  the  JVitnesses.— It  is  not  absolutely  essential  to  the 
validity  of  the  will  that  the  testator  should  use  the  exact  words 
of  the  statute  in  requesting  the  persons  present  to  bear  witness 
that  such  is  his  will.  It  is  sufficient  if  such  desire  is  clearly  and 
unequivocally  manifested  by  the  testator,  but  it  Is  Indispensable 
that  he  should  expressly  desire  those  present  to  bear  witness  that 
the  words  then  expressed  were  his  last  w^ill,  or  that  he  should  say 
or  do  something  equivalent  to  an  express  request  But  any  form 
of  expression,  however  Imperfectly  uttered,  so  that  it  clearly  con- 
veys to  the  minds  of  those  to  whom  it  Is  addressed  the  Idea  that 
he  desires  them  or  some  of  them  to  bear  witness  to  the  disposi- 
tion that  he  Is  then  making  of  his  property  Is  sufficient:  Weir  v. 
Chidester,  63  111.  453;  Estate  of  Grossman,  75  111.  App.  224;  Kelly 
V.  Kelly,  9  B.  Mon.  553.  If  the  other  essential  facts  exist,  it  is  not 
necessary  that  the  persons  called  upon  by  the  testator  to  witness  - 
his  testamentary  disposition  and  declaration  should  be  designated  : 
by  him  by  name:  Long  v.  Foust,  109  N.  C.  114.  Thus,  where  the 
test Ji  tor  had  fully  stated  the  disposition  to  be  made  of  his  prop- 
erty, addressed  those  about  him,  and  said,  "You  all  know  now 
what  I  want  done,  and  that  is  all  I  have  got  to  say,"  It  was  held 
that  such  expression  was  in  fact  a  calling  upon  those  present  to 
remember  and  bear  witness  to  the  disposition  made  by  the  tes- 
tator of  his  property,  and  a  sufficient  attestation  of  the  will:  Brad- 
ford V.  Clower,  60  111.  App.  55.  But  the  statute  Is  not  satisfied  la 
this  respect,  and  the  will  is  invalid  when  the  testator  requests  one- 
person  present  "to  witness  what  he  said,"  and  another,  to  "come 
back  and  pay  attention  to  what  he  said":  Dawson's  Appeal,  23 
Wis.  69. 

Soldiers  and  Sai7or«.— Soldiers  In  actual  military  service  and  mari- 
ners at  sea  are  always  permitted  to  dispose  of  their  personal  prop- 
erty by  nuncupative  wills.  Such  nuncupations  need  not  be  made 
during  a  last  sickness  in  order  to  be  valid.  No  particular  manner 
is  prescribed  for  making  such  a  testament,  and  no  particular  wit- 
nesses or  number  of  witnesses  are  required  to  verify  the  act 
"And  all  the  court  demands  Is  to  be  satisfied  by  sufficient  evidence 
as  to  the  substance  of  the  last  testamentary  request  or  declara- 
tion of  the  deceased.  This  ascertained,  the  law  holds  It  sacred, 
and  carries  It  Into  effect  with  as  much  favor  and  regard  as  would 
be  paid  to  the  most  formal  Instrument  executed  with  every  legal 
formality":  Ex  parte  Thompson,  4  Brad.  154.  "Soldiers  In  actual 
military  service  may  make  nuncupative  wills  and  dispose  of  their 
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goods,  wages,  and  other  personal  chattels,  without  those  forms, 
solemnity,  and  expense  which  the  law  requires  in  other  cases. 
Strict  formalities,  both  in  the  execution  and  construction  of  nun- 
cupative wills  of  soldiers,  is  dispensed  with,  and  although  they 
should  neither  call  the  legal  number  of  witnesses,  nor  observe  any 
other  solemnity,  yet  their  testament  is  held  good  if  they  were  in 
actual  service":  Hubbard  v.  Hubbard,  8  N.  Y.  19G-200. 

To  enjoy  the  benefit  of  this  immunity,  the  soldier  or  sailor  must 
be  in  actual  service,  the  sailor  at  sea  and  the  soldier  In  an  expedi- 
tion; but  the  privilege  extends  to  all  ranlis  and  grades:  Ex  parte 
Thompson,  4  Brad.  154.  Thus  an  officer  in  the  Union  army,  after 
it  had  commenced  to  move  on  Richmond,  Virginia,  during  the 
Civil  War  in  18G4,  wrote  and  sent  a  letter  to  his  sister  informing 
her  that  if  he  was  killed  or  did  not  return,  he  wanted  her  to  have 
his  property,  and  he  was  subsequently  killed  In  an  engagement  with 
the  enemy.  The  court  decided  that  the  letter  was  a  valid  will 
by  a  soldier,  and  should  be  admitted  to  probate  as  such:  Botsford 
V.  Krake,  1  Abb.  Tr.,  N.  S.,  112. 

The  terms,  "actual  service"  and  "engaged  in  an  expedition,"  are 
synonymous,  and  the  term  "expedition"  is  not  to  be  confined  to 
that  movement  of  the  troops  which  immediately  precedes  the  ac- 
tual conflict  and  shock  of  battle.  Thus,  where  an  enlisted  soldier, 
having  marched  into  the  enemy's  country,  from  which  he  never 
returned,  and  encamped  among  hostile  people,  and  acting  in  con- 
junction with  soldiers  confronted  by  the  enemy,  although  in  win- 
ter quarters,  and  not  occupied  with  any  present  movement  of  the 
troops,  but  on  some  service  detached  from  his  own  regiment,  is  a 
soldier  in  actual  service,  so  as  make  valid  his  nuncupative  will  di- 
recting the  disposal  of  his  personal  property:  Leathers  v.  Greenacre, 
53  Me.  562. 

It  Is  not  necessary,  In  order  to  make  a  valid  soldier's  will,  that 
the  soldier  should  be  in  extremis.  When  he  is  In  the  enemy's  coun- 
try, or  in  his  own  state  or  country,  performing  military  service, 
whether  in  camp,  compaign,  or  in  battle,  such  service  is  "actual 
military  service"  within  the  meaning  of  the  statute:  Van  Duezor 
V.  Estate  of  Gordon,  39  Vt.  111.  A  soldier  who  falls  sick  while 
moving  with  his  company  against  the  enemy,  and  is  confined  in  a 
hospital,  is  in  "actual  military  service,"  and  If,  while  so  confined, 
he  declares  to  his  comrades  that  he  desires  a  certain  aunt  and 
uncle  named  to  have  enough  of  his  property  to  repay  them  for 
their  trouble  and  expense  in  caring  for  him  during  a  former  ill- 
ness, and  that  he  wanted  his  brother  to  have  the  remainder  of  his 
personal  property,  and  requests  one  comrade  who  Is  introduced  to 
prove  the  will,  to  write  to  a  person  named  as  to  the  disposition 
which  the  testator  desired  to  be  made  of  his  property,  such  decla- 
rations and  request  are  sufficient  to  make  a  yalld  will  by  a  soldier: 
Gould  v.  Safford,  39  Vt.  498.  If  a  soldier  In  actual  service,  suffer- 
ing from  a  disease  of  which  he  subsequently  dies,  upon  being  ad- 
vised of  his  condition,  and  asked  if  he  wished  to  make  any  dis- 
position of  his  property,  replied  in  the  presence  of  two  witnesses 
to  tell  his  friends  that  he  wished  his  sister  to  have  a  designated 
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slave,  such  disposition  of  the  slave  Is  a  valid  nuncupative  will,  es- 
pecially if  such  request  was  put  in  writing  In  a  letter  to  the  hus- 
band of  such  sister,  on  the  same  day,  that  it  was  made:  Gwin  v. 
Wright  8  Humph.  639. 

A  volunteer  in  the  United  States  army  who  has  not  been  ac- 
cepted and  mustered  into  the  service  cannot  malte  a  nuncupative 
will  as  a  soldier.  He  is  not  In  actual  military  service:  Pierce  v. 
Pierce,  46  Ind.  86.  A  soldier  while  at  home  on  furlough  cannot 
make  such  a  will  as  a  soldier,  for  the  same  reason:  Smith's  Will,  6 
Phila.  104. 

A  valid  nuncupative  will  by  a  seaman  must  be  made  while  he 
is  actually  at  sea.  But  a  cook,  while  on  board  a  steamship  lying 
in  a  foreign  port,  Is  to  be  considered  as  a  mariner  at  sea,  so  as 
to  enable  him  to  make  a  nuncupative  will  or  parol  testament  per- 
sonal in  Its  nature:  Ex  parte  Thompson,  4  Brad.  154.  A  valid  nun- 
cupative will  may  be  made  by  the  master  of  a  coasting  vessel,  while 
on  her  voyage,  though  then  lying  at  anchor.  In  an  arm  of  the  sea, 
where  the  tide  ebbs  and  flows.  In  such  case,  It  Is  only  necessary 
that  the  testator  state  orally  what  disposition  he  wishes  made  of 
his  personalty,  and  it  is  not  requisite  that  he  should  request  those 
present  to  witness  that  such  Is  his  will:  Hubbard  v.  Hubbard,  12 
Barb.  148;  8  N.  Y.  196,  A  master  mariner  by  profession,  who  Is 
merely  a  passenger  on  board  a  steamer  at  the  time  he  undertakes 
to  make  a  nuncupative  will,  is  not  a  mariner  or  seaman  at  sea, 
so  as  to  make  his  nuncupation  valid  as  a  will.  The  meaning  of 
"mariner  or  seaman  at  sea,"  as  used  in  relation  to  verbal  testaments,- 
means  a  seaman  or  mariner  "employed  as  such  at  sea":  Warreh 
v.  Harding,  2  K.  I.  133. 


Juniata  Limestone  Company  v,  Faqlby. 

[187  Pennsylvania  8tatk,  198.] 

CONSTITUTIONAL  LAW— TAXATION  OP  ALIENS.— A 
statute  Imposing  a  tax  on  the  employers  of  foreign  born,  unnat- 
uralized male  persons,  and  regulating  their  employment.  Is  uncon- 
stitutional as  being  in  conflict  with  the  fourteenth  amendment  of 
the  federal  constitution,  and  with  a  provision  in  a  state  constitu- 
tion providing  that  all  taxes  shall  be  uniform  upon  the  same  class 
of  subjects. 

Bill  in  equity  to  restrain  the  colleotion  of  a  tax  imposed  by 
"an  act  regulating  the  employment  of  foreign  bom,  unnatural- 
ized male  persons  over  twenty-one  years  of  age,  and  imposing  a 
tax  on  the  employers  of  such  persona."  Judgment  for  the  plain- 
tiffs, and  defendants  appealed. 

W.  S.  Hammond  and  J.  H.  Smith,  county  lolicitory  for  the 

appellants. 

Stevens,  Owens  &  Pascoe,  for  the  appellee. 
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106  STERRETT,  C.  J.  This  appeal  is  from  the  decree  of 
the  court  below  wherein  the  act  of  June  15,  1897  (Pub.  Laws,  p. 
16G),  entitled,  "An  act  regulating  the  employment  of  foreign 
bom,  unnaturalized  male  persons,"  et  cetera,  was  adjudged  un- 
constitutional, because  it  offends  against  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States,  and  also  section 
1  of  article  9  of  our  own  constitution.  If  the  court  was  right  in 
declaring  the  act  unconstitutional  on  either  ground,  it  necessarily 
follows  that  there  was  no  error  in  awarding  the  injunction 
against  the  defendants,  and  the  decree  should  be  affirmed. 

The  act  in  question  clearly  belongs  to  a  vicious  species  of  class 
legislation  which  too  often  finds  its  way  into  our  statute  books, 
and  we  have  no  doubt  as  to  its  unconstitutionality  on  both 
grounds  indicated  by  the  learned  president  of  the  court  below. 
It  has  already  been  adjudged  void  by  the  circuit  court  of  the 
United  States  of  the  western  district  of  Pennsylvania. 

In  Eraser  v.  McConway  etc.  Co.,  6  Pa.  Dist.  Rep.  555,  the 
learned  circuit  judge,  after  citing  authorities  directly  in  point, 
said:  "The  tax  is  of  an  unusual  character,  and  is  directed  against 
and  confined  to  a  particular  class  of  persons.  Evidently,  the 
act  is  intended  to  hinder  the  employment  of  foreign  born,  un- 
naturalized persons  over  twenty-one  years  of  age.  The  act  is 
hostile  to  and  discriminates  against  such  persons.  It  interposes 
to  the  pursuit  by  them  of  their  lawful  avocations  obstacles  to 
which  others  in  like  circumstances  are  not  subjected.  It  im- 
poses upon  these  persons  burdens  which  are  not  laid  upon  others 
in  the  same  calling  and  condition.  •  The  tax  is  an  arbitrary  de- 
duction from  the  daily  wages  of  a  particular  class  of  persons. 
The  equal  protection  of  the  laws  declared  by  the  fourteenth 
amendment  to  the  constitution  secures  to  each  person  within  the 
jurisdiction  of  a  state  exemption  from  any  burdens  or  charges 
other  than  such  as  are  equally  laid  upon  all  others  under  like 
circumstances":  Railroad  Tax  Cases,  13  Fed.  Rep.  722,  733. 

In  that  case  the  court  said:  "Unequal  exactions  in  every  form, 
or  under  any  pretense,  are  absolutely  forbidden,  and,  of  course, 
unequal  taxation,  for  it  is  in  that  form  that  oppressive  **''  bur- 
dens are  usually  laid.  It  is  idle  to  suggest  that  the  case  in  hand 
is  one  of  proper  legislative  classification.  A  valid  classification 
for  the  purposes  of  taxation  must  have  a  just  and  reasonable 
basis,  which  is  lacking  here":  Gulf  etc.  Ry.  Co.  v.  Ellis,  165  V. 
S.  150,  165.  In  the  last-cited  case,  Mr.  Justice  Brewer  said:  "It 
is  apparent  that  the  mere  fact  of  classification  is  not  sufficient  to 
relieve  a  statute  from  the  equality  clause    of   the    Fourteenth 
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Amendment,  and  that  in  all  cases  it  must  appear  not  only  that  a 
classification  has  been  made,  but  also  that  it  is  one  based  upon 
some  reasonable  grounds — some  difference  which  bears  a  just 
and  proper  relation  to  the  attempted  classification — ^and  is  not  a 
mere  arbitrary  selection." 

The  clear  and  convincing  opinion  of  Judge  Acheson,  from 
which  we  have  thus  largely  quoted,  conclusively  shows  that  the 
act  of  1897,  supra,  cannot  stand  the  test  of  the  Fourteenth 
Amendment. 

We  think  it  is  equally  clear  that  the  act  offends  against  our 
own  constitutional  mandate:  "All  taxes  shall  be  uniform  upon 
the  same  class  of  subjects,"  et  cetera.  This  sufficiently  appears 
from  the  authorities  above  cited.  It  is  very  apparent  from  the 
act  itself  that  the  pretended  classification  of  the  subjects  of  tax- 
ation is  arbitrary  and  illegal;  but,  in  addition  to  that,  it  directly 
and  intentionally  discriminates  against  members  of  the  same 
class,  and  creates  an  inequality  among  them. 

Further  comment  is  unnecessary.  We  are  clearly  of  opinion 
that  the  conclusion  reached  by  the  court  below  is  correct;  and 
the  decree  is  accordingly  affirmed,  and  appeal  dismissed  at  ap- 
pellants* costs. 


CONSTITUTIONAL  LAW— FOURTEENTH  AMENDMENT  TO 
FEDERAL  CONSTITUTION.— The  fourteenth  amendment  to  the 
constitution  of  the  United  States  Is  thoroughly  considered  with  re- 
lation to  special  privileges,  burdens,  and  restrictions  in  the  mono- 
graphic note  to  State  v.  Goodwill,  25  Am.  St.  Rep.  870-890.  Com- 
pare with  principal  case,  Ex  parte  Kuback,  85  Cal.  274;  20  Am.  St 
Rep.  226,  where  a  municipal  ordinance  Imposing  a  penalty  upon 
the  employment  of  Chinese  was  adjudged  invalid. 


Davis  v.  Monrob. 

(187  PiNNsnavANiA  State,  212.) 

DEEDS— REGISTRATION  AS  NOTICE.— The  record  of  a 
deed  Is  notice  only  to  those  who  are  bound  to  search  for  It,  In- 
cluding parties  subsequently  dealing  with  the  land  or  concerned  with 
Its  title,  but  antecedent  rights  are  not  generally  affected  by  regis- 
tration and  the  record  Is  not  notice  to  the  grantor  in  the  deed. 

DEEDS-L.^ND  INCLUDED  BY  FRAUD-LIMITATIONS.— 
If  land  not  Intended  to  be  conveyed  Is  included  In  a  deed  through 
the  active  fraud  of  the  grantee  and  without  the  knowledge  of  the 
grantor,  who  contlniies  in  possession,  the  statute  of  limitations  does 
not  begin  to  run  against  him  until  he  has  knowledge  of  the  fraad 
or  such  notice  as  puts  him  on  Inquiry. 

DEEDS— FRAUDULENT  ACKNOWLEDGMENT— COMPE- 
TENCY OF  OFFICER  AS  WITNESS.— The  fact  that  a  Justice  of 
the  peace,  knowing  of  a  fraud,  took  an  acknowledgment  of  a  deed 
by  which  the  fraud  was  to  be  carried  out,  and  said  nothing  at  ths 
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time  to  the  parties  defrauded,  Is  a  circumstance  that  may  affect 
his  credibility  with  the  jury,  but  does  not  make  him  an  Incom- 
petent witness  in  a  contest  between  the  original  parties. 

Ejectment  for  a  tract  of  land  known  as  the  "flat  iron  tract." 
Defendant  claimed  that  it  had  been  fraudulently  included  in  a 
deed  with  other  land  which  he  and  his  wife  had  executed. 
Judgment  for  plaintiffs,  and  the  defendant  appealed. 

C.  H.  Dornan  and  H.  H.  Eockwell,  for  the  appellant. 

W.  I.  Lewis,  for  the  appellees. 

»i»  MITCHELL,  J.  The  offer  of  defendant  at  the  trial  was 
not  to  show  that  he  had  acquired  title  by  adverse  possession  as 
against  his  own  deed  to  Cobb.  That  would  have  required  proof 
of  acts  clearly  hostile  to  Cobb's  title,  so  as  to  convey  notice  to  the 
latter.  No  such  acts  are  claimed  here.  But  the  offer  was  to  show 
that  as  to  the  "flat-iron  tract,"  although  it  was  included  in  the 
deed,  yet  by  reason  of  the  fraud  the  title  never  passed  to  Cobb, but 
remained  in  the  defendant  as  it  had  been  before.  After  the 
deed  the  appellant,  grantor,  remained  in  possession  of  the  land. 
It  is  conceded  that  as  to  so  much  as  was  properly  included  in 
the  deed,  he  was  thereafter  in  possession  as  trustee  for  his  ^^* 
grantee  Cobb,  and  cannot  now  dispute  the  latter's  title.  But 
as  to  any  land  not  intended  to  be  granted,  and  only  included  in 
the  deed  through  fraud, defendant  continued  to  hold  by  his  former 
title,  and  the  statute  of  limitations  did  not  run  against  him  until 
discovery  or  such  notice  as  put  him  upon  inquiry. 

The  learned  judge  below  was  of  opinion  that  the  recording 
of  the  deed  was  constructive  notice  to  appellant  of  the  extent 
of  Cobb's  claim  under  it,  and  that  after  twenty-one  years  appel- 
lant could  not  be  heard  to  dispute  his  grant.  In  this  he  gave 
too  broad  an  effect  to  the  notice  implied  by  the  recording  acts. 
The  record  is  notice  only  to  those  who  are  bound  to  search  for 
it,  including  parties  subsequently  dealing  with  the  land  or  con- 
cerned with  its  title:  Maul  v.  Eider,  59  Pa.  St.  167.  But,  in 
general,  antecedent  rights  are  not  affected.  The  recording  of 
a  deed  is  the  act  of  the  grantee  and  in  his  interest.  He  may  or 
may  not  put  it  on  record  for  years  or  at  all.  The  grantor  is 
under  no  obligation  to  see  to  its  recording  or  to  examine  the 
terms  thereof.     Consequently  it  is  no  notice  to  him. 

Taking  the  facts  to  be  as  shown  in  the  offer,  which  for  pres- 
ent purposes  we  are  bound  to  do,  the  "flat-iron  tract"  was  not 
intended  to  be  conveyed,  and  was  included  in  the  deed  only  by 
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an  active  fraud.  Appellant,  therefore,  never  parted  with  hia 
title  to  that  tract,  but  remained  in  possession  in  his  own  right 
as  before.  If  this  ejectment  had  been  brought  the  next  day 
after  the  delivery  of  the  deed,  he  could  have  made  this  defense, 
and,  as  nothing  has  been  shown  to  indicate  knowledge  of  the 
fraud  or  notice  to  put  him  upon  inquiry,  he  may  make  it  now. 
The  oiler,  therefore,  should  have  been  admitted. 

It  is  objected  further  by  the  appellees  that,  on  public  policy, 
the  justice  of  the  peace  cannot  be  permitted  now  to  impeach  hi^ 
certificate  of  acknowledgment.  How  far  such  a  rule  may  be  in- 
voked for  the  protection  of  subsequent  purchasers  or  parties 
dealing  with  the  land  on  the  credit  of  his  ofl5cial  act  we  are  not 
now  called  upon  to  consider,  but  it  cannot  be  applied  between 
the  original  parties  or  their  privies.  That  a  justice  of  the  peace, 
knowing  of  a  fraud,  took  an  acknowledgment  of  a  deed  by  which 
the  fraud  was  to  be  carried  out,  and  said  notliing  at  the  time  to 
the  parties  defrauded,  is  a  circumstance  that  may  affect  his  cred- 
ibility with  the  jury,  but  does  not  make  him  an  incompetent  wit- 
ness in  a  contest  between  the  original  parties. 

Judgment  reversed  and  venire  de  novo  awarded. 


DEEDS-RECORDING  OF,  AS  NOTICE.— Recording  a  deed  Im- 
parts notice  to  all  persons  who  subsequently  become  Interested  In 
the  title  either  as  purchasers  or  mortgagees:  Davis  v.  Ownsby,  14 
Mo.  170;  55  Am.  Dec.  105.  Such  record  is  not  notice  to  persons  al- 
ready having  title:  Holly  v.  Hawley,  39  Vt.  525;  94  Am.  Dec.  350. 
It  is  constructive  notice  to  those  only  -who  claim  through  or  under 
the  grantor  by  whom  the  deed  was  executed:  Blake  v.  Graham,  6 
Ohio  St.  580;  67  Am.  Dec.  360.  See  Corey  v.  Smalley,  106  Mich.  257; 
58  Am.  St.  Rep.  474. 

LIMITATIONS  OP  ACTIONS— WHEN  STATUTE  BEGINS  TO 
RUN— FRAUD.— In  cases  of  fraud,  the  bar  of  the  statute  of  limita- 
tions begins  to  run  only  from  the  date  of  the  discovery  of  the  fraud: 
Connecticut  Mut.  Life  Ins.  Co.  v.  Smith,  117  Mo.  261;  38  Am.  St 
Rep.  656,  and  note;  or  from  the  time  when  it  ought  to  have  been 
discovered  In  the  exercise  of  proper  diligence  and  Inquiry:  Chicago 
etc.  Ry.  Co.  v.  Titterington.  84  Tex.  218;  31  Am.  St.  Rep.  39,  and 
note;  GUlett  v.  Wiley,  126  111.  310;  9  Am.  St  Rep.  587. 
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MECHANICS'  LIENS— BUILDING  WHETHER  NEW  OB 
ONLY  ALTERED.— Under  a  statute  giving  a  lien  for  work  done  or 
material  furnlshefl  In  erecting  a  building,  the  Hen  cannot  be  en- 
forced for  alteration  or  repairs,  but  if  the  structure  of  the  build- 
ing is  so  completely  changed  that  in  common  parlance  It  may  prop- 
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erly  be  called  a  new  building  or  a  rebuilding,  It  comes  within  the 
statute.  Newness  of  structure  in  the  main  mass  of  the  building, 
an  entire  change  of  external  appearance  which  denotes  a  different 
building  from  that  which  gave  place  to  it,  though  some  parts  of 
the  old  may  have  entered  into  it,  is  what  constitutes  a  new  build- 
ing, as  distinguished  from  one  altered  or  repaired. 

MECHANICS'  LIENS— QUESTION  OF  LAW.— Whether  a 
atructure  is  a  new  one,  as  distinguished  from  an  old  one  merely  re- 
paired or  altered,  so  as  to  confer  a  right  to  a  mechanic's  lien  is  a 
question  for  the  trial  court,  when  the  evidence  descriptive  of  the 
changes  made  in  the  old  building  Is  not  contradicted. 

T.  H.  Speakman  and  A.  J.  H.  Frank,  for  the  appellant 

G.  P.  Eich  and  H.  C.  Boyer,  for  the  appellees. 

4«8  McCOLLUM,  J.  The  contention  of  the  plaintiff  is,  that 
he  has,  by  virtue  of  his  claim  filed  on  June  3,  1896,  under  the 
act  of  June  16,  1836,  a  valid  lien  on  the  building  described 
therein.  It  is  conceded  that  if  the  alterations  and  repairs  upon 
it  constitute  a  new  structure  he  is  entitled  to  judgment  for  the 
amount  of  his  claim.  The  defendants,  however,  contend  that 
his  claim  is  not  enforceable  against  the  building  because  it  rep- 
resents work  done  and  materials  used  in  altering  and  repairing 
an  old  building,  and  not  in  the  erection  and  construction  of  a 
new  one.  The  claims  grounded  upon  the  erection  and  construc- 
tion of  a  building  must  be  filed  under  the  act  of  1836,  and  the 
claims  based  on  alterations  and  repairs  must  be  filed  under  the 
act  of  May  IS,  1887,  and  in  strict  conformity  with  its  provisions. 
In  the  case  in  hand,  the  claim  is  filed  against  a  building  de- 
scribed as  a  "three-story  brick  building,  consisting  of  frcmt 
building  of  Pompeian  brick,  *^*  fronting  Oxford  street  thirty- 
six  feet  six  inches,  and  extending  in  depth  twelve  feet;  main 
building  three-story  brick,  thirty-six  feet  six  inches  in  width  and 
about  thirty-six  feet  in  depth,  and  gymnasium  building  two- 
story  brick,  thirty  feet  in  width,  and  about  sixty  feet  in  depth." 
The  building  described  in  the  plaintiff's  claim  is  an  enlargement 
of  an  old  building  which  consisted  of  the  main  building  referred 
to  therein,  and  a  three-story  building  in  the  rear  of  it,  twenty 
feet  in  width  and  thirty  feet  in  depth.  The  changes  made  in 
the  old  building,  which  are  claimed  to  have  converted  it  into  a 
new  structure,  were  as  follows:  The  second  and  third  stories  of 
the  back  building  -were  taken  down  and  the  back  wall  of  it  was 
removed;  the  location  of  the  east  wall  of  it  was  not  changed, 
but  the  west  wall,  in  accordance  with  the  plan  devised  for  the 
enlargement  of  the  building,  was  located  on  the  west  line  of  the 
lot.     The  building  as  enlarged  is  twenty  feet  high,  of  the  width 
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of  thirty  feet,  and  of  the  depth  of  sixty  feet.  The  only  change 
in  the  main  building,  aside  from  some  alterations  in  the  interior, 
is  the  extension  of  it  to  the  building  line  on  Oxford  street. 

It  is  so  well  settled  that  a  lien  will  not  lie  under  the  act  of  1836 
for  alterations  and  repairs  that  a  discussion  of  or  extended  ref- 
erence to  the  cases  in  which  the  subject  is  fully  considered  is 
unnecessary.  It  has  been  held,  however,  that  where  the  struc- 
ture of  a  building  is  so  completely  changed  that  in  common  par- 
lance it  may  properly  be  called  a  new  building  or  a  rebuilding 
it  comes  within  the  act:  Armstrong  v.  Ware,  20  Pa.  St.  519;  Pat- 
terson V.  Frazier,  123  Pa.  St.  419.  "Newness  of  structure  in  the 
main  mass  of  the  building — that  entire  change  of  external  ap- 
pearance which  denotes  a  different  building  from  that  which 
gave  place  to  it,  though  some  parts  of  the  old  may  have  entered 
into  it — is  that  which  constitutes  a  new  building,  as  distin- 
guished from  one  altered":  Miller  v.  Hershey,  59  Pa.  St.  64. 
In  Landis'  Appeal,  10  Pa.  St.  379,  it  was  held  that  where  the 
front  wall  of  a  house  was  taken  down  and  a  new  wall  erected  on 
a  different  foundation,  and  the  inside  of  the  house,  excepting 
the  floors,  was  altered  and  renewed,  and  a  new  roof  was  put  on, 
and  a  new  back  building  was  erected,  the  claims  for  work  and 
materials  were  not  liens  within  the  act. 

In  the  case  at  bar,  the  roof  and  the  side  and  back  walls  of  the 
main  building  remain  unchanged,  and  the  alterations  made  in 
^^  the  interior  of  it,  together  with  the  front  extension  of  twelve 
feet,  are  insufficient  to  give  to  it  the  appearance  of  a  new  build- 
ing. The  same  may  be  said  of  the  enlargement  of  the  back 
building.  The  evidence  descriptive  of  the  changes  made  in  the 
old  building,  being  uncontradicted,  casts  upon  the  trial  judge 
the  duty  of  determining  whether  the  structure  against  which 
the  claim  was  filed  was  an  altered  or  a  new  one:  Armstrong  v. 
Ware,  20  Pa.  St.  519;  Norris'  Appeal,  30  Pa.  St.  122;  Patterson 
T.  Frazier,  123  Pa.  St.  419.  He  held  that  the  building  as  altered 
and  enlarged  was  not  a  new  structure,  and  that  the  claim  filed 
against  it  was  not  a  lien  upon  it  within  the  act  of  1836.  He  ac- 
cordingly directed  the  jury  to  find  a  verdict  for  the  defendants. 
In  his  conclusion  respecting  the  building  and  in  his  direction  to 
the  jury  we  concur.  The  plaintiff  was  not  entitled  to  a  lien  on 
the  building  under  the  act  of  1836,  and  he  made  no  effort  to 
obtain  one  under  the  statutes  which  authorize  liens  for  altera- 
tions, additions,  and  repairs. 

Judgment  affirmed. 
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MECHANIC'S  LIEN-BUILDING— WHAT  IS,  WITHIN  STAT- 
UTE.—If  a  structure  Is  of  a  substantial  and  permanent  character, 
and  may,  in  any  reasonable  sense,  be  known  as  a  building,  it  may 
be  encumbered  by  a  mechanic's  lien:  Wheeler  v.  Pierce,  167  Pa.  St. 
416;  46  Am.  St.  Rep.  679;  La  Crosse  etc.  R.  R.  Co.  v.  Vanderpool, 
11  Wis.  119;  78  Am.  Dec.  (591,  and  monographic  note.  See  note  to 
Paulsen  y.  Manske,  9  Am.  St.  Rep.  537-539. 
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EVIDENCE— DEPOSITIONS.— A  deposition  taken  in  short- 
hand must  be  fully  written  out  in  longhand,  read  by  or  to  the  wit- 
ness and  signed  by  him,  before  it  can  be  received  as  evidence. 

ARBITRATION— REVOCATION  OF  AGREEMENT.— If  an 
agi'eement  to  arbitrate  partakes  of  the  nature  of  a  contract  whereby 
important  rights  are  gained  and  lost  reciprocally,  and  the  submis- 
sion is  the  moving  consideration  to  these  acts,  the  agreement  is  ir- 
revocable. 

ARBITRATION— REVOCATION  OF  AGREEMENT- CON- 
SIDERATION.—If,  by  an  agreement  to  arbitrate,  the  title  to  land, 
together  with  water  privileges,  is  admitted  to  be  In  one  of  the 
parties,  and  damages  are  admitted  to  be  due,  and  the  agreement 
simply  provides  for  their  assessment,  it  Is  founded  on  a  valuable 
consideration,  and  cannot  be  revoked  by  the  other  party. 

ARBITRATION— REVOCATION.— An  agreement  to  arbitrate, 
when  made  a  rule  of  court,  is  Irrevocable. 

ARBITRATION  — AGREEMENT  CONCERNING  PRAC- 
TICE.—An  agreement  to  arbitrate  made  in  an  action  then  pend- 
ing must  be  treated  as  under  a  rule  of  court,  and,  it  is  not  necessary 
to  stipulate  to  that  effect  in  the  agreement. 

D.  W.  Kaercher  and  W.  F.  Shepherd,  for  the  appellant. 

S.  Dickson,  F.  G.  Farquhar,  and  J.  W.  Eyon,  for  the  appellee. 

*»»  STEEEETT,  C.  J.  This  action  of  trespass  was  brought 
by  the  appellants'  intestate  in  December,  1889.  Nine  days  there- 
after service  of  the  writ  was  accepted,  and  nothing  further  was 
done  until  the  following  agreement  was  signed  by  counsel  for 
the  respective  parties: 

"And  now,  August  26,  1896,  we,  the  said  David  Zehner  and 
Lehigh  Coal  and  Navigation  Company,  under  the  provisions  of 
the  act  of  June  16,  1836,  by  reason  of  the  damage  done  by  the 
deposit  of  coal  dirt  in  the  Little  Schuykill  river  by  the  defend- 
ant above  named,  thereby  depriving  said  plaintiff  (the  saiil 
plaintiff  being  seised  and  possessed  of  a  tract  of  land  bordering 
on  the  Little  Schuylkill  river,  on  which  ia  erected  a  sawmill 
and  gristmill)  of  the  benefit  and  advantage  of  the  water  of  the 
said  river,  he  having  the  right  to  have  and  enjoy  the  same  for 
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the  operations  of  the  said  sawmill  and  gristmill,  do  hereby 
agree  to  submit  the  question  of  damage  done  to  the  said  prop- 
erty, sawmill,  and  gristmill  of  the  plaintiff  by  the  coal  dirt  de- 
posited as  aforesaid  by  the  said  defendant,  to  voluntary  arbitra- 
tion, each  party  to  choose  one  arbitrator,  and  the  two  so  chosen 
to  choose  the  third,  and  furthermore  we  agree  that  our  submis- 
sion to  such  award  shall  be  made  a  rule  of  and  in  said  court, 
and  hereby  respectively  bind  ourselves  to  submit  and  be  finally 
concluded  by  the  award  of  said  arbitrators  or  a  majority  of  them; 
the  said  plaintiff  hereby  names  Edwin  Schlichter  as  his  arbitra- 
tor, the  defendant  hereby  names  Daniel  Shepp  as  its  arbitrator, 
aud  the  two  so  chosen  having  named  the  third  arbitrator,  the 
meeting  is  to  be  held  on  the  premises  of  the  said  plaintiff  at  a 
time  to  be  fixed  by  said  arbitrators,  of  which  time  ten  daysi* 
notice  is  to  be  given  to  counsel  for  the  respective  parties." 

'*^"  Under  this  reference  the  arbitrators  heard  the  evidence 
on  both  sides  and  arguments  of  counsel,  but  before  their  award 
was  filed  defendant  gave  notice  of  revocation  of  the  submission, 
June  11,  1897.  Three  days  thereafter  the  arbitrators  filed  their 
award,  signed  by  a  majority  of  their  number,  finding  in  favor 
of  t£e  plaintiff  the  sum  of  eighteen  thousand  dollars,  and  judg- 
ment was  entered  thereon.  The  defendant  moved  to  strike  off 
the  submission,  award,  and  judgment. 

On  motion,  ex  parte  depositions  of  the  arbitrators  were  taken 
by  the  plaintiff  to  show  that,  at  the  time  the  notice  of  revoca- 
tion was  served,  the  award  had  been  substantially  agreed  upon. 
As  at  first  filed  these  depositions  contained  a  certificate  to  the 
effect  that  "the  foregoing  is  a  true  and  correct  transcript  of  my 
stenographic  notes  taken  at  the  time  and  place  set  out  in  the 
captions."  Subsequently,  the  court  permitted  an  affidavit  by  the 
officer  to  be  filed,  in  which  it  was  asserted  "that  the  said  dep- 
ositions were  taken  by  deponent  in  his  official  capacity  as  a 
'notary  public,'  and  that  the  parties  whose  depositions  were 
taken  had  been  first  duly  sworn  by  said  deponent  on  a  certain 
day,  et  cetera,  but  no  jurat  was  appended  to  the  depositions,  nor 
were  they  signed  by  the  witnesses." 

On  the  hearing  of  the  rule  to  strike  off,  et  cetera,  the  court  de- 
clined to  receive  or  consider  the  depositions,  but  afterward 
struck  off  the  submission,  award,  and  judgment,  on  the  ground 
that  they  were  invalidated  by  the  revocation.  These  two  acts 
of  the  court  are  the  subjects  of  complaint  in  the  specifications  of 
error. 

In  the  manifestly  defective  form  in  which  the  depositions 
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were  presented  the  learned  court  was  clearly  right  in  rejecting 
them.  It  ought  to  be  obvious  to  any  one  that  depositions  taken 
by  a  stenographer  in  shorthand  must  be  fully  written  out  in 
longhand,  read  by  or  to  the  witness,  assented  to  and  signed  by 
him.  These  requirements  or  their  full  equivalents  are  essen- 
tial and  cannot  be  dispensed  with.  The  so-called  depositions 
offered  in  this  case  were  wanting  in  nearly  all  of  these  essential 
particulars.  Such  a  practice  is  eiceedingly  vicious  and  dan- 
gerous, and  cannot  be  too  severely  condemned.  It  is  true  the 
depositions,  so-called,  were  written  out  in  longhand,  but  until 
they  were  scrutinized  and  assented  to  by  the  witnesses  there 
could  be  no  assurance  that  they  were  correct. 

^^^  The  other  question  is  not  wholly  free  from  difficulty. 
The  authorities  on  the  subject  are  not  entirely  harmonious,  and 
must  be  carefully  read.  Starting  with  the  proposition,  grounded 
on  general  principles,  that  a  submission,  like  any  other  naked  au- 
thority, is  countermandable  before  execution,  although  expressed 
to  be  irrevocable,  the  appellants  contend  for  at  least  two  excep- 
tion to  the  general  rule:  1.  If  the  submission  is  npon  a  con- 
sideration it  is  no  longer  revocable;  and  2.  If  the  submission 
be  made  a  rule  of  court  it  is  irrevocable. 

The  first  cannot  properly  be  called  an  exception  to  the  rule 
applicable  to  a  naked  authority,  because,  as  soon  as  a  consider- 
ation passes,  the  agreement  is  no  longer  nudum  pactum.  The 
appellee  assents  to  this,  but  claims  that  the  submission  in  ques- 
tion is  without  consideration,  and,  therefore,  a  naked  authority, 
and  revocable  at  any  time  before  it  is  executed. 

In  Paist  V.  Caldwell,  75  Pa.  St.  166,  it  is  said:  ''Where  the 
agreement  partakes  of  the  nature  of  a  contract  whereby  impor- 
tant rights  are  gained  and  lost  reciprocally,  and  the  submissign 
is  the  moving  consideration  of  these  acts,  a  different  rule  pre- 
vails. Such  agreements  are  compromises,  and  should  be  faith- 
fully adhered  to,  unless  there  has  been  fraud  or  corruption  or 
gross  misbehavior  by  the  referees":  See,  also,  McKenna  v. 
Lyle,  155  Pa.  St.  599;  35  Am.  St.  Eep.  910.  The  case  at  bar 
appears  to  belong  to  this  class.  The  defendant,  by  the  agree- 
ment, has  made  concessions  which  are  of  value  to  the  plaiiltiff. 
In  the  first  place,  title  to  the  land  is  admitted  to  be  in  the  plain- 
tiff, together  with  the  water  privileges.  In  the  next  place,  dam- 
ages are  admitted  to  be  due  and  owing,  and  the  agreement  pro- 
vides simply  for  their  assessment.  These  are  considerations 
moving  from  defendant  to  plaintiff.  They  are  compromises  to 
the  extent  to  which  they  concede  what  must  otherwise    be 
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proved.  Their  value  cannot  well  be  estimated,  owing  to  the 
exigencies  that  may  arise  on  a  trial.  They  are  plainly  suffi- 
cient to  constitute  a  valuable  consideration.  The  same  may 
be  said  of  the  delay  incident  to  a  reference.  It  is  not  apparent 
how  the  value  of  this  concession  is  minimized,  as  suggested  in 
appellee's  argument,  by  the  fact  that  there  was  great  delay 
])rior  to  the  reference.  The  very  opposite  conclusion  should  be 
drawn.  In  Williams  v.  Tracy,  95  Pa.  St.  308,  310,  Mr.  Justice 
Paxson  said:  "Having  obtained  the  benefit  of  the  delay,  it  did 
not  lie  in  the  mouth  of  the  ^^  defendant  to  repudiate  the  act 
of  his  attorney  and  deny  his  authority.  He  received  a  consid- 
eration for  the  submission  which  made  it  irrevocable."  To  tlie 
same  effect  is  McGheehen  v.  Duffield,  5  Pa.  St.  497.  Another 
reason  why  the  submission  in  question  should  be  held  to  be 
irrevocable  is  that  it  was  made  a  rule  of  court.  In  2  American 
and  English  Encyclopedia  of  Law,  second  edition,  page  597,  the 
principle  is  stated  thus:  "After  a  submission  has  been  made 
a  rule  of  court  it  cannot  be  revoked;  any  attempt  to  do  so  is  a 
contempt.  Such  a  submission  cannot  be  revoked,  even  by  the 
consent  of  the  parties,  without  the  sanction  of  the  court  by  its 
order."  Several  American  cases,  among  which  are  some  of 
our  own,  are  cited  as  authority  for  the  text.  The  only  cases 
cited  in  opposition  thereto  are  an  English  case  (Vynior's  case,  8 
Eep.  80)  and  our  own  case  of  Power  v.  Power,  7  Watts,  205,  213. 
Too  much  importance  should  not  be  attached  to  this  last  case. 
The  distinguished  chief  justice  who  wrote  the  opinion  was 
revicAving  general  principles,  and  the  one  now  under  consider- 
ation was  not  involved  in  th^  case.  The  submission  in  that 
ease  was  revoked  by  death.  The  only  authority  cited  is  an 
English  case.  No  notice  is  taken  of  the  Pennsylvania  cases — 
including  Horn  v.  Roberts,  1  Ashm.  45;  Pollock  v.  Hall,  4  Dall. 
222,  ai:d  Ruston  v.  Dunwoody,  1  Binn.  42 — which  indicate  a 
contrary  doctrine.  It  is  true,  the  general  statement  of  the  rule 
in  Power  v.  Power,  7  Watts,  205,  had  been  repeatedly  quoted, 
in  its  entirety  in  our  cases,  but  it  gains  no  force  from  that  fact, 
because  the  point  whether  or  not  a  submission  under  a  rule  of 
court  is  revocable  is  not  involved  in  any  of  them.  A  consider- 
ation of  the  reasons  for  the  difference  between  the  English  and 
the  American  rule  will  furnish  the  solution. 

Under  the  English  practice,  tnbmissions  were  of  three  kinds: 
1.  By  agreement  in  writing  or  by  parol.  2.  By  an  order  at 
nisi  prius  on  agreement  of  the  parties  in  a  pending  case;  and 
3.  Under  the  statute  9  and  10  William  III,  chapter  15,  section  1^ 
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when  the  submission  is  made  a  rule  of  court  although  no  cause 
is  pending.  In  this  state  a  method  of  voluntary  arbitration  is 
provided  by  the  acts  of  1705  and  1836,  wherein  the  report  or 
award  shall  have  the  effect  of  a  jury's  verdict.  In  other  states 
similar  enactments  are  in  force. 

In  England,  notwithstanding  the  rule  purports  to  be  an  or- 
der of  court  whereby  the  matters  in  disipute  are  referred  to  the 
'***^  final  determination  of  the  arbitrators,  yet  the  authority  of 
the  arbitrators  is  regarded  as  derived  from  the  submission  of  the 
parties,  and  not  under  the  order  of  court.  So  firmly  is  this  held 
that  no  reference  of  a  cause  pending  shall  operate  to  stay  the 
proceeding  in  court,  unless  it  be  expressed  in  the  rule  that  the 
parties  have  agreed  that  all  proceedings  in  the  action  shall  be 
stayed  in  the  mean  time.  And  when  an  award  is  duly  made 
under  a  reference,  by  rule  of  court,  and  is  returned  to  the  court, 
no  judgment  is  rendered  thereon  as  upon  a  matter  ascertained 
through  the  agency  of  the  court.  Anciently  the  successful  party 
was  left  to  his  action  to  enforce  performance  of  the  award,  and 
even  now,  although  the  court  may  grant  an  attachment  for  con- 
tempt, because  of  the  nonperformance  of  the  award,  it  is  a  mat- 
ter of  pure  discretion  to  grant  such  attachment  or  not,  and  in 
many  cases  it  is  accordingly  refused.  It  thus  appears  that  the 
English  practice  is  materially  different  from  ours.  While  with 
us  the  consent  of  the  parties  is  essential  to  the  making  of  the 
order,  when  once  made,  the  order  exists  proprio  vigore,  and 
when  the  subject  matter  of  the  case  is  referred  by  the  court,  the 
tribunal  thus  constituted  takes  cognizance  of  the  matter  re- 
ferred under  the  authority  of  t]^e  court.  For  the  time  being, 
the  controversy  is  withdrawn  from  the  court,  and  this  necessarily 
operates  as  a  stay  of  proceedings  therein.  And  when  the  award 
is  returned,  unless  it  can  be  impeached  for  just  cause,  judgment 
thereon  follows,  of  course,  as  a  judgment  of  the  court  follows 
upon  any  other  matter  legally  ascertained  by  it  or  through  the 
.agency  of  its  officers:  Williams  v.  Craig,  1  Dall.  314;  Tyson  y. 
Robinson,  3  Ired.  333. 

In  Ferris  v.  Munn,  22  N.  J.  L.,  164,  the  court,  speaking  of 
our  American  practice,  said:  "The  proceedings  and  report  of 
the  referees  are  in  the  place  of  the  act  and  verdict  of  a  jury, 
and  may  be  confirmed  or  set  aside  by  the  court,  but  one  of  the 
parties  might  as  well  undertake  to  rescind  the  venire  or  revoke 
the  proceedings  of  a  jury  as  the  rule  of  reference  or  the  pro- 
ceedings of  the  referees."  The  evil  consequences  of  a  contrary 
practice  are  well  outlined  by  the  court  in  Pollock  v.  Hall,  4  Dall. 
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222,  wherein  it  is  said:  *^When  both  parties  have  agreed  to 
resort  to  that  tribunal,  it  would  be  inconsistent  with  the  gen- 
eral nature  of  an  agreement  to  permit  one  of  them  alone  to 
withdraw  from  its  jurisdiction.  Feuds  would  be  inflamed,  in- 
stead ^'**  of  being  allayed,  and  suits  multiplied,  instead  of  be- 
ing diminished,  by  such  a  construction  of  the  law.  .  .  .  After 
an  agreement  to  refer,  a  disclosure  and  hearing  before  the  refer- 
ees, and  an  opinion  expressed  or  intimated  by  them  upon  the 
merits,  a  discontinuance  cannot  be  regarded  as  a  matter  of 
right  and  would  only  be  permitted  upon  very  cogent  reasons, 
such,  perhaps,  as  would  invalidate  the  award  itself." 

It  follows  from  what  has  been  said  that  a  submission,  such  as 
that  now  before  us,  is  irrevocable.  It  may  be  added  that  our 
brother  Mitchell,  when  presiding  in  the  common  pleas  of 
Philadelphia,  considered  a  similar  question  and  came  to  the 
conclusion  that  a  submission  when  made  a  rule  of  court  is  irre- 
vocable:    Grimm  v.  Sarmiento,  18  Phila.  307. 

There  is  no  force  in  the  suggestion  that  the  agreement  above 
quoted  was  not  filed  until  after  the  attempted  revocation  of  the 
submission.  Where  the  latter  is  in  a  pending  action,  it  is 
treated  as  under  a  rule  of  court,  and  it  is  unnecessary  to  so  stip- 
ulate in  the  agreement:  Manhattan  Life  Ins.  Co.  v.  McLaughlin, 
80  Pa.  St.  55,  and  cases  there  cited.  So  also  an  application  to 
set  aside  a  reference  treats  it  as  a  rule  of  court:  White's  Ap- 
peal, 108  Pa.  St,  473, 

We  are  satisfied  that  the  court  below  erred  in  making  abso- 
lute the  rule  of  June  28,  1897,  and  hence  the  first  specification 
of  error  must  be  sustained.  The  second  specification  is  over- 
ruled. 

The  decree  striking  off  the  agreement  of  submission,  award 
of  arbitrators,  and  judgment  entered  thereon,  is  reversed  and 
set  aside,  and  rule  to  show  cause  discharged  at  the  costs  of  the 
defendant,  and  it  is  further  ordered  that  said  agreement,  award, 
and  judgment  be  and  the  same  are  hereby  fully  reinstated,  with 
like  force  and  effect  as  if  said  rule  had  been  discharged  by  the 
court  below. 


DEPOSITIONS— ADMISSIBILITY  IN  EVIDENCE— FORMAL 
BEQUISITES.— Depositions,  to  be  admissible,  must  be  taken  In  the 
regular  course  of  Judicial  examination,  the  witness  must  first  be 
sworn,  the  questions  must  be  put  to  him,  and  the  answers,  orally 
friven,  must  be  reduced  to  writing  at  the  time  of  the  examination, 
not  prior  thereto:  Flsk  v.  Tank.  12  Wis,  276;  78  Am,  Dec,  737,  Un- 
less signed  by  the  witness  at  the  time  of  the  examination,  they 
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are  essentially  defective:  People  v.  Chapman,  62  Mich.  280;  4  Am. 
St  Rep.  857. 

ARBITRATION  AND  AWARD  —  AGREEMENT  TO  ARBI- 
TRATE—WHEN IRREVOCABLE.— A  party  may  revoke  a  submis- 
sion at  any  time  before  an  award  is  made.  This  rule  applies  only  to 
cases  of  bare  submission,  and  there  is  a  line  of  cases  holding  that 
where  a  submission  is  part  of  an  agreement  containing  other  terms 
to  be  performed  by  the  parties,  and  especially  if  those  terms  have 
been  executed  in  whole  or  in  part,  the  submission  is  not  revocable: 
McKenna  v.  Lyle,  155  Pa.  St.  599;  35  Am.  St  Rep.  910.  This  dis- 
tinction was  not  recognized  at  common  law.  Such  revocation  was 
allowable  at  any  time  before  an  award  was  made:  Banlv  of  Monroe 
V.  Widner,  11  Paige,  529;  43  Am.  Dec.  7tJ8;  People  v.  Nash.  Ill  N.  Y. 
310;  7  Am.  St  Rep.  747,  and  note.  See  monographic  note  to  Com- 
mercial Union  Assur.  Co.  v.  Hoclving,  2  Am.  St.  Rep.  5G6-571.  Where, 
however,  there  is  a  consideration  for  an  agreement  to  arbitrate,  It  is 
not  revocable:  Sweet  v.  Morrison,  116  N.  Y.  19;  15  Am.  St  Rep.  376. 


McElree  v.  Darlington. 

[187  Penksylvania  State,  693.] 

EVIDENCE— INSPECTION  OF  BOOKS  OF  CORPORA- 
TION.—The  boolis,  papers,  and  accounts  of  a  corporation  in  the 
hands  of  a  receiver  may  be  inspected  by  persons  interested  as  stocli- 
holders  or  depositors,  to  secure  evidence  to  aid  in  the  prosecution 
of  an  officer  of  the  corporation  indicted  for  embezzlement  of  its 
funds. 

EVIDENCE— SUPPRESSION  OF  CORPORATION  BOOKS 
TO  CONCEAL  CRIME.— An  officer  or  employ^  of  a  corporation 
who  Is  under  Indictment  for  embezzlement  of  its  funds  cannot  re- 
quire of  it  a  suppression  or  concealment  of  his  own  entries  In  Its 
boolcs,  although  the  entries  may  furnish  the  material  clue  to  his 
crime,  and  possibly  afford  satisfactory  evidence  of  it 

C.  H.  Pennypacker  and  W.  H.  McElree,  for  the  appellants. 

A.  P.  Eeid,  Butler  &  Windle,  J.  F.  E.  Hause,  and  B.  T.  Corn- 
well,  for  the  appellees. 

s»*  McCOLLUM,  J.  The  Chester  County  Guarantee,  Trust, 
and  Safe  Deposit  Company  was  incorporated  July  28,  1885,  un- 
der the  corporation  act  approved  April  29,  1874,  are  the  sup- 
plement thereto  approved  May  24,  1881.  It  was  authorized, 
among  other  things,  to  receive  money  on  deposit.  It  invited, 
by  advertisement  in  the  newspapers,  the  making  of  such  de- 
posits, and,  as  an  inducement  to  make  them,  offered  to  pay  five 
per  cent  interest  thereon.  Its  published  statements  heralded 
its  soundness  and  solvency,  and  the  result  of  its  efforts  in  this 
direction  was  that  a  large  number  and  amount  of  deposits  were 
made  with  it.  Mary  A.  Burnett,  one  of  the  appellants  in  this 
case,  deposited  on  December  2,  1896,  one  thousand  three  hun- 
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dred  dollars  with  it  and  received  a  certificate  therefor  from  its 
president.  Within  two  months  thereafter  a  bill  in  equity  was 
filed  in  the  court  of  common  pleas  of  Chester  county  by  Elias 
Blair  et  al.  against  said  corporation,  alleging  insolvency,  and 
praying,  inter  alia,  for  an  injunction  restraining  it,  its  officers 
and  directors,  from  disposing  of  its  assets,  for  an  investigation 
of  its  affairs  and  the  appointment  of  a  receiver.  The  plaintiffs 
^^*^  m  the  bill  were  interested  in  the  corporation  as  depositors, 
creditors,  stockholders,  et  cetera,  and  the  said  Mary  A.  Burnett 
was  one  of  them.  The  insolvency  of  the  corporation  was  ad- 
mitted in  its  answer  filed  February  12,  1897,  and  receivers  were 
appointed  the  same  day.  On  March  22,  1897,  a  large  number 
of  depositors,  including  Maxy  A.  Burnett,  presented  a  petition 
to  said  court  of  common  pleas  for  the  appointment  of  A.  E. 
Barrett,  formerly  of  the  United  States  treasury  department,  to 
examine  the  books,  papers,  accounts,  and  securities  of  said  cor- 
poration from  1891  to  1897  inclusive,  at  a  salary  of  ten  dollars 
perday  for  a  time  not  exceeding  thirty  days,  which  petition  was 
dismissed  by  the  court  on  April  5th,  following.  At  the  April 
sessions,  1897,  of  the  court  of  quarter  sessions  of  the  peace  of 
the  county  of  Chester,  the  president  of  the  Chester  County 
Guarantee  and  Safe  Deposit  Company  was  duly  indicted  for 
taking  and  receiving  from  Marj'  A.  Burnett  upon  deposit  on 
December  22,  1896,  one  thousand  three  hundred  dollars,  with 
knowledge  that  he  and  the  corporation  he  represented  were  then 
insolvent,  and  with  intent  then  and  there  willfully  and  fraudu- 
lently to  embezzle  the  same. 

On  June  8,  1897,  the  appellants  petitioned  the  court  of  com- 
mon pleas  for  leave  to  examine  the  books,  papera,  and  accounts 
of  the  corporation  then  in  the  hands  of  the  receivers.  The  pur- 
pose of  the  examination  was  to  ascertain  the  condition  of  the 
corporation  when  the  deposit  to  which  the  indictment  relates 
was  made.  Their  petition  was  dismissed  by  the  learned  court 
below  on  the  ground  that  the  examination  proposed  by  them 
would  constitute  an  infringement  or  denial  of  the  rights  of  the 
party  indicted  as  above  stated.  This  ruling  was  obviooisly  made 
on  the  assumption  that  the  books  and  papers  were  the  property 
of  said  party,  and  that  an  examination  of  them  by  persons  in- 
terested in  the  affairs  of  the  corporation  as  shareholders,  bond- 
holders, or  depositors  was  not  admissible,  because  it  might  re- 
sult in  the  discovery  of  transactions  having  a  tendency  to  crimi- 
nate him.  But  the  books  and  papera  of  the  oorporation  are  not 
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tlie  property  of  the  officers  or  employes,  nor  are  they  intended 
to  protect  them  against  the  consequences  of  the  frauds  they  may 
have  perpetrated  in  their  respective  spheres  of  labor  or  duty. 
An  ofTicer  or  employe  of  a  corporation  who  is  under  indictment 
for  embezzlement  of  its  funds  may  not  require  of  his  employer 
a  suppression  or  concealment  of  his  own  entries  in  its  **®°  books, 
although  the  entries  may  furnish  the  material  clue  to  his  crime 
and  possibly  alford  satisfactory  evidence  of  it.  The  appellees 
cite  Logan  v.  Pennsylvania  E.  R.  Co.,  132  Pa.  St,  404,  and 
Boyle  V.  Smithman,  146  Pa.  St.  255,  as  authority  for  the  ruling 
complained  of.  But  they  are  manifestly  inapplicable  to  the 
question  before  us.  The  books  in  each  case  were  the  property 
and  in  possession  of  the  defendant.  In  Logan  v.  Pennsylvania 
E.  R.  Co.,  132  Pa.  St.  404,  the  appeal  was  quashed  on  the 
ground  that  the  order  complained  of  was  interlocutory,  and  in 
Boyle  V.  Smithman,  146  Pa.  St.  255,  it  was  held  that  in  an  ac- 
tion for  penalties  under  the  act  of  May  22,  1878  (Pub.  Laws, 
p.  104),  "the  defendant  can  neither  be  compelled  to  testify 
against  himself  nor  to  produce  his  books  to  be  used  as  evidence 
against  him." 

In  accordance  with  the  views  above  stated,  we  conclude  that 
the  learned  judge  of  the  court  below  should  have  authorized  an 
examination  by  the  appellants  of  the  books  and  papers  of  the 
corporation,  for  the  purpose  of  ascertaining  its  condition  as  to 
solvency  or  insolvency  on  December  2,  1896. 

The  order  dismissing  the  petition  is  reversed  and  the  petition 
is  reinstated,  with  direction  to  the  court  below  to  enter  an  order 
in  conformity  with  this  opinion. 

CORPORATIONS— KIGHT  OF  STOCKHOLDERS  TO  INSPECT 
BOOKS  OF.— The  records  and  books  of  a  corporation,  its  stoclt- 
holders  have,  at  common  law,  the  right  to  examine  at  reasonable 
times:  Stone  v.  Kello.srg.  165  111.  192;  56  Am.  St.  Rep.  240.  This 
right  cannot  be  denied  on  the  ground  that  the  applicant  is  un- 
friendly toward  the  president  of  the  company,  nor  because  he  is 
accompanied  bj'  his  attorney  and  stenographer  to  assist  him  in  mak- 
ing the  examination:  Elsworth  v.  Dorwart,  95  Iowa,  108;  58  Am. 
St.  Rep.  427,  and  note.  A  stockholder's  right  to  make  abstracts  and 
memoranda  of  documents,  books,  and  papers.  Is  as  full  and  com- 
plete as  is  his  right  to  an  Inspection  thereof:  Swift  v.  Richardson. 
7  Houst.  338;  40  Am.  St.  Rep.  127,  and  note.  But  the  refusal  of 
the  right  is  justifiable  when  curiosity  is  the  motive  of  the  appli- 
cant, or  when  the  objecf  is  manifestly  In  opposition  to  the  interests 
of  the  corporation:  Legendre  v.  New  Orleans  Brewing  Co.,  45  La. 
Ann.  669;  40  Am.  St  Rep.  243,  and  note. 
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Stephens  v.  Union  Assurance  Society. 

[16  Utah,  22.] 

PLEADING  —  PERFORMANCE  OF  CONDITION,  EVI- 
DENCE OF  WAIVER  AS  EVIDENCE  OF.— If  a  pleading  contains 
an  allegation  of  the  performance  of  a  condition,  it  is  not  absolutely 
necessary  to  allege  a  waiver,  because  proof  thereof  is  admissible 
under  the  general  allegations. 

INSURANCE— PLEADING  WAIVER  WHERE  PERFORM 
ANCE  OF  CONDITION  IS  ALLEGED.— In  an  action  against  an 
insurance  company,  where  the  complaint  alleges  the  performance 
of  all  conditions  of  the  policy  required  to  be  performed  on  the  part 
of  the  plaintiff,  it  Is  not  absolutely  necessary  for  the  complaint  to 
allege  a  waiver  of  a  condition  requiring  the  insured  to  submit  to 
an  examination,  and,  in  case  of  disagreement  as  to  the  amount  of 
loss,  that  the  same  should  be  ascertained  by  competent  appraisers, 
where  it  is  alleged  that  the  defendant  refused  to  pay  the  loss,  de- 
nied and  disclaimed  any  liability  in  the  premises  whatsoever,  and 
still  refuses  to  pay  the  loss,  and  refuses  to  assign  any  reason  for 
its  action,  although  it  does  not  affirmatively  appear  from  the  com- 
plaint that  any  dispute  had  arisen  which  called  for  an  appraisal 
and  award,  and  the  complaint  does  not  affirmatively  show  that  the 
plaintifT  and  defendant  could  not  agree  upon  the  amount  of  the  loss. 
Proof  of  tlie  waiver  is  admissible  under  the  general  allegations. 

TRIAL-ORDER  OF  EVIDENCE.-A  court  has  discretionary 
power  to  admit  testimony  out  of  Its  order. 

INSURANCF^DENIAL  OF  LIABILITY— DAMAGES  RE- 
COVERABLE AFTER  REFUSAL  TO  APPRAISE  OR  ADJUST 
LOSS.— If  an  Insurance  company,  after  a  loss,  not  only  neglects 
and  refuses  to  appraise  property  fully  destroyed  by  fire,  and  to 
make  a  complete  adjustment  of  the  loss.  Init  denies  all  liability, 
the  insured  may  bring  suit,  and  the  court.  In  assessing  damages. 
Is  not  limited  to  the  appraisal  of  property  that  was  not  fully  de- 
stroyed, but  may  assess  damages  on  account  of  property  fully  de- 
stroyed, though  It  was  not  appraised  through  the  fault  of  the  de- 
fendant 

INSURANCE— DENTAL  OP  LIABILITY-EFFECT  OF  OF- 
FER TO   ARBITRATE  AFTER   REFUSAL  TO   APPRAISE   OR 

(H») 
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ADJUST  LOSS.— If  the  Insured,  after  a  loss,  makes  reasonable  ef- 
forts for  an  adjustment,  but  the  insurance  company  refuses,  for 
an  unreasonable  length  of  time,  to  appraise  or  adjust  the  loss,  and 
denies  liability,  an  offer  by  it  to  arbitrate  after  the  insured  has 
brought  suit,  does  not  affect  the  plaintiff's  right  to  recover. 

APPEALr— HAliAfL.ESS  EKKOR.— A  judgment  for  the  plain- 
tiff will  not  be  disturbed  because  of  rulings  restricting  the  cross- 
cxaiflination  of  a  witness,  where  the  defendant  could  not  have  been 
prejudiced  by  them 

Action  on  a  fire  insurance  policy,  brought  by  Elizabeth  J. 
Stepiiens  against  the  Union  Assurance  Society.  There  was  a 
judgment  for  the  plaintiff,  and  the  defendant  appealed. 

Ehodes  &  Williams,  for  the  appellant. 

Eogers  &  Evans  and  A.  G.  Horn,  for  the  respondent. 

24  MINEB,  J.  On  May  2,  1896,  plaintiff  filed  her  complaint 
to  recover  upon  the  policy  of  insurance  issued  to  her  by  the  de- 
fendant on  November  18,  1895,  upon  certain  personal  property, 
owned  by  plaintiff,  of  the  value  of  four  thousand  dollars.  The 
policy  of  insurance,  with  its  conditions,  is  set  out  in  the  com- 
plaint, and  made  a  part  of  it.  It  is  alleged  that  the  property 
was  insured  against  loss  by  fire  for  one  year,  in  the  sum  of  fifteen 
hundred  dollars;  that  the  property  was  destroyed  by  fire  Decem- 
ber 15,  1895,  to  plaintiff's  loss  in  the  sum  of  fifteen  hundred 
dollars;  that  proofs  of  loss  and  interest  were  duly  served.  The 
complaint  further  alleges  that  the  plaintiff  had  performed  all 
the  conditions  of  said  policy  on  her  part  to  be  performed;  that 
the  defendant  refused  to  pay  said  loss,  denied  and  disclaimed 
any  liability  in  the  premises  whatsoever;  still  refuses  to  pay  said 
loss,  and  refuses  to  assign  any  reason  for  its  action;  and  claims 
judgment  in  the  sum  of  fifteen  hundred  dollars.  The  policy  set 
out  in  the  complaint  contains  the  usual  provision  requiring  the 
insured  to  submit  to  examination,  and,  in  case  of  disagreement 
as  to  the  amount  ***  of  loss,  the  same  should  be  ascertained  by 
competent  appraisers,  who  should  appraise  the  loss.  It  does  not 
affirmatively  appear  from  the  complaint  that  any  dispute  had 
arisen  which  called  for  an  appraisal  and  award.  The  case  wa^ 
tried  before  the  court,  without  a  jury.  The  court  found  all  the 
material  facts  in  favor  of  the  plaintiff,  and  awarded  judgment  in 
the  sum  of  fifteen  hundred  dollars.  This  appeal  is  taken  from 
the  judgment.  Under  this  record,  questions  of  law  are  the  only 
questions  to  he  reviewed. 

At  the  commencement  of  the  trial,  the  defendant  objected  to 
ife^  introduction  of  any  testimony  in  the  ca^e,  for  the  reason  that 
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the  complaint  did  not  state  a  cause  of  action.  Under  this  ob- 
jection it  is  claimed  that  the  complaint  does  not  allege  that  an 
arbitration  was  had,  nor  any  fact  to  excuse  the  nonperformance 
of  this  provision  of  the  policy  of  insurance.  Section  3243  of  the 
Compiled  Laws  of  1888  provides:  "In  pleading  the  performance 
of  conditions  precedent  in  a  contract,  it  is  not  necessary  to  state 
the  facts  showing  such  performance,  but  it  may  be  stated  gener- 
ally that  the  party  duly  performed  all  the  conditions  on  his  part." 
The  complaint  does  not  affirmatively  show  that  the  plaintiff  and 
defendant  could  not  agree  upon  the  amount  of  the  loss.  This 
*s«me  question  arose  in  the  case  of  West  v.  Norwich  etc.  Ins.  Soc, 
10  Utah,  442,  where  this  court  held  that,  where  a  pleading  con- 
tains an  allegation  of  the  performance  of  a  condition,  it  is  not 
absolutely  necessary  to  allege  a  waiver,  because  proof  thereof  is 
admissible  under  the  general  allegations:  2  May  on  Insurance, 
sec.  589;  Pennsylvania  Fire  Ins.  Co.  v.  Dougherty,  102  Pa.  St. 
568. 

We  are  of  the  opinion  that  the  allegations  in  the  complaint 
were  sufficient,  under  the  statute,  to  admit  the  testimony  under 
the  general  allegations.  This  court  has  so  held,  and  we  are  not 
now  disposed  to  change  the  ruling.  It  is  true  that  some  testi- 
mony was  admitted  out  of  ^^  its  order,  but  the  court  had  the 
discretionary  power  to  admit  it. 

Among  other  matters,  the  court  found  that  the  property  in- 
sured was  almost  entirely  destroyed  by  fire  December  15,  1895, 
but  the  charred  remains  of  some  articles  remained;  that  the 
plaintiff  was  damaged  in  the  sum  of  three  thousand  five  hundred 
dollars;  that  on  the  eighteenth  day  of  December,  1895,  the  de- 
fendant's adjuster  and  the  plaintiff  each  selected  an  appraiser  to 
appraise  the  loss,  and  each  appraiser  examined  the  property,  and 
appraised  the  charred  remains  of  the  property  at  five  hundred 
dollars;  that  the  appraiser  appointed  by  the  plaintiff  insisted 
upon  appraising  the  property  that  was  totally  destroyed  by  fire, 
but  the  appraiser  appointed  by  the  defendant  company  would 
not  consent  to  appraise  anything  except  what  could  be  seen  and 
was  not  consumed  by  fire.  Thereupon  said  appraisers  made  a  re- 
port in  writing,  and  delivered  the  same  to  the  defendant's  adjust- 
er, who  since  such  time  has  retained  the  same.  Thereupon  the 
plaintiff  requested  the  defendant's  adjuster  to  have  the  property 
actually  consumed  appraised,  which  request  waa  denied.  The 
plaintiff  then  furnished  the  adjuster,  at  his  request,  with  a  list 
of  the  property  destroyed  by  fire,  but  waa  unable  to  furnish  the 
original invoice8,a8nonehad ever  been  received.    Thereupon  proof 
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of  loss  was  made,  and  the  defendant's  adjuster,  in  behalf  of  the 
defendant,  denied  and  disclaimed  all  liability  on  the  part  of  the 
defendant,  and  claimed  that  the  insured  property  was  not  the 
property  of  the  plaintiff.  Plaintiff  then  placed  the  matter  in  the 
hands  of  her  attorneys  January  13,  1896;  and  thereafter  the  at- 
torneys, by  way  of  compromise,  attempted  to  have  an  amicable 
arbitration  of  the  matter  in  dispute,  but  no  agreement  could  be 
arrived  at,  and  the  defendant  company  did  not  admit  their  lia- 
bility in  the  premises.  On  May  21,  1896,  this  suit  was  insti- 
tuted; and  ^"^  thereafter,  on  the  same  day,  the  defendant  served 
upon  the  attorneys  for  the  plaintiff  a  notice  of  submission  to  ar- 
bitration, under  the  policy,  and  also  demanded  that  plaintiff  sub- 
mit to  an  examination,  which  was  refused.  The  court  also  found 
that  the  plaintiff  was  entitled  to  the  sum  of  fifteen  hundred  dol- 
lars, the  amount  of  the  policy,  and  rendered  judgment  accord- 
ingly. The  defendant  contends  that  these  findings  were  not  sup- 
ported by  the  testimony.  While  there  is  some  conflict  in  the 
testimony,  there  is  evidence  in  the  record  tending  to  support  the 
findings.  The  findings  show  that  the  defendant  neglected  and 
refused  to  appraise  the  property  that  was  totally  destroyed  by 
fire,  and  to  make  a  complete  adjustment  of  the  loss,  and  denied 
all  liability  to  the  plaintiff  under  the  policy.  The  fire  occurred 
December  15,  1895;  and  suit  was  brought  May  21,  1896,  after 
all  reasonable  efforts  had  been  made  for  adjustment.  The  pro- 
posal to  arbitrate  was  not  made  until  after  the  suit  was  brought, 
and  the  appraisal  of  the  remains  of  the  property  at  five  hundred 
dollars  was  not  a  complete  appraisal  of  the  property  destroyed 
by  fire.  This  basis  upon  which  to  compute  the  loss  was  too  nar- 
row, and  was  unjust.  That  the  whole  loss  was  not  appraised  was 
the  fault  of  the  defendant.  The  company  should  not  be  allowed 
to  take  advantage  of  its  own  wrong.  In  assc?ssing  the  damages, 
the  court  was  not  limited  to  the  appraisal  of  the  property  that 
was  not  fully  destroyed.  The  defendant  company  denied  liabil- 
ity, and  having  refused  to  appraise  or  adjust  the  loss,  absolved 
the  plaintiff  from  further  delay  in  bringing  her  action,  A  claim 
under  such  a  policy  cannot  be  tied  up  for  an  unreasonable  period, 
without  fault  or  against  the  will  of  the  claimant,  by  unreasonable 
delays  on  the  part  of  the  insurance  company,  and  after  it  has 
denied  liability  under  the  policy.  Under  such  circumstances, 
the  company  could  acquire  no  new  **  right  by  offering  to  arbi- 
trate after  the  action  was  brought:  Sling  v.  National  Assur.  Co., 
7  Utah,  441;  Uhrig  v.  "VVilliamsburgh  etc.  Ins.  Co.,  101  N.  Y. 
362;  Continental  Ins.  Co.  v.  Wilson,  45  Kan.  250;  23  Am.  St. 
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Eep.  720;  Randall  v.  American  Ins.  Co.,  10  Mont.  340;  24  Am. 
St.  Rep.  50;  Western  Home  etc.  Ins.  Co.  v.  Putnam,  20  Neb.  331; 
Home  Fire  Ins.  Co.  v.  Kennedy,  47  Neb.  138;  53  Am.  St.  Rep. 
521;  Wainer  v.  Milford  etc.  Ins.  Co.,  153  Mass.  335. 

There  are  many  errors  assigned  upon  the  refusal  of  the  court 
to  admit  or  reject  certain  testimony.  Upon  an  examination,  we- 
lind  that  many  of  these  assignments  of  error  were  dependent 
upon  the  question  settled  by  this  opinion.  The  cross-examina- 
tion of  witness  Stephens  was  too  much  restricted;  but  as  the  trial 
was  before  the  court  without  a  jury,  and  as  it  appears  the  defend- 
ant could  not  have  been  prejudiced  by  the  rulings,  we  are  not 
disposed  to  disturb  the  judgment  on  that  account.  "We  find  no 
reversible  error  in  the  record.  The  judgment  of  the  court  below 
is  affirmed,  with  costs. 

Zane,  C.  J.,  and  Bartch,  J.,  concur. 


PLEADING.-A  GENERAL  ALLEGATION  OF  PERFORM- 
ANCE by  a  plaintiff  of  the  conditions  of  a  contract  is  sufficient: 
California  Steam  Nav.  Co.  v.  Wright,  6  Cal  259;  65  Am.  Dec.  511. 

INSURANCE— PLEADING.— A  CONDITION  FOR  ARBITRA- 
TION Is  not  effective  in  cases  where  the  insurer  denies  the  gen- 
oral  right  of  the  insured  to  recover  anything:  Kahn  v.  Traders'^ 
Ins.  Co.,  4  Wyo.  419,  450;  62  Am.  St.  Rep.  47,  59.  In  such  cases, 
an  award  by  arbitrators  or  appraisers,  provided  for  in  the  policy, 
is  not  absolutely  essential  to  a  cause  of  action,  nor  is  it  necessary 
for  the  insured  to  plead  either  a  submission  of  the  amount  of  loss 
to  appraisers  and  an  award  by  them,  or  facts  showing  that  the 
insured  has  committed  a  breach  of  the  agreement  to  arbitrate: 
Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  419;  62  Am.  St.  Rep.  47.  If  a 
loss  has  not  been  arbitrated  within  a  reasonable  time,  arbitration 
must  be  deemed  to  have  been  waived  by  both  parties,  and  an  ac- 
tion to  recover  for  the  loss  may  be  sustained:  Note  to  Vanginder- 
taelen  v.  Fhenix  Ins.  Co.,  33  Am.  St.  Rep.  32.  Compare  Niagara 
Fire  Ins.  Co.  v.  Bishop,  154  111.  9;  45  Am.  St.  Rep.  105. 

TRIAL.-TIIE  ORDER  OF  INTRODUCING  EVIDENCE  Is 
within  the  discretion  of  the  trial  court:  Peterson  v.  Wood  Mowing 
etc.  Co.,  97  Iowa.  148;  59  Am.  St.  Rep.  399;  Kansas  City  v.  Brad- 
bury, 45  Kan.  381;  23  Am.  St.  Rep.  731;  Hannen  v.  Pence,  40  Minn. 
127;  12  Am.  St.  Rep.  717;  Ponca  v.  Crawford,  23  Neb.  662;  8  Am. 
St.  Rep.  144. 

APPEAL.— HARMLESS  ERROR  Is  no  ground  for  reversal  of 
Judgment:  Stewart  v.  State.  35  Tex.  Crlm.  Rep.  174;  60  Am.  St.  Rep. 
35;  Osborne  v.  Francis,  38  W.  Va.  312;  45  Am.  St  Rep.  859. 
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Peok  V.  GiRARD  Fire  and  Marine  InsuranoeCo. 

[16  Utah,  IJl] 

INSURANCE— MORTGAGEE— SUIT  BY.— In  an  action  upon 
a  policy  or  fire  insurance  on  mortgaged  property,  wliere  the  loss,  if 
any,  is  payable  to  the  mortgagee,  as  his  interest  may  appear,  he  may. 
In  case  of  loss,  recover  the  whole  amount  thereof,  in  his  own  name, 
if  the  mortgage  debt  exceeds  the  loss. 

A  DEED  TO  SECURE  A  DEBT,  though  absolute  in  form, 
amounts  merely  to  a  mortgage,  and  does  not  transfer  the  title  to  the 
property. 

INSURANCE  — A  MORTGAGE  DOES  NOT  WORK  A 
"CHANGE"  OF  INTEREST.— A  mortgage  given  on  property  by  the 
insured  does  not  effect  a  change  of  interest.  In  violation  of  a  policy 
which  prohibits  such  change.  A  "change"  of  interest  or  title  means 
a  transfer,  not  an  encumbrance. 

Action  by  Peck  against  the  insurance  company.  There  was 
a  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

Richards  &  Macmillan  and  A.  E.  Pratt,  for  the  appellant. 

A.  R.  Heywood  and  J.  E.  Bagley,  for  the  respondent. 

^^^  ZANE,  C.  J.  This  is  an  action  on  a  policy  executed  by 
the  defendant  to  Erastus  Christofferson,  insuring  his  house 
against  fire,  in  the  sum  of  one  thousand  dollars.  The  policy  con- 
tained two  provisions  on  which  the  defendant  bases  its  defense. 
The  language  of  the  first  is,  "Loss,  if  any,  payable  to  Edwin  A. 
Peck,  mortgagee,  as  his  interest  may  appear";  and  the  language 
of  the  second  is,  "This  policy  ....  shall  be  void  ....  if  any 
change,  other  than  by  the  death  of  an  insured,  takes  place  in  the 
interest,  title,  or  posession  of  the  subject  of  the  insurance,  .... 
whether  by  legal  process  or  judgment,  or  by  voluntary  act  of  the 
insured,  or  otherwise."  The  debt  secured  by  the  mortgage  was 
seven  hundred  and  sixty-six  dollars  and  sixty-five  cents.  During 
the  term  of  the  insurance  the  property  was  damaged  by  fire  in 
the  sum  of  six  hundred  and  ninety-two  dollars  and  fifty  cents, 
and,  upon  a  trial,  judgment  was  rendered  against  the  defendant 
for  that  amount,  and  for  costs.     The  case  is  before  us  for  review. 

The  language  of  the  provision  first  quoted  amounts  to  an 
agreement  by  the  defendant  with  Christofferson  to  pay  the  plain- 
tiff, to  the  extent  of  the  loss,  if  any,  not  exceeding  one  thousand 
dollars,  his  mortgage  debt.  The  defendant  insists  that  the 
plaintiff  could  not  sue  alone;  that  the  mortgagor  should  have 
united  with  him  as  plaintiff.  We  understand  the  weight  of 
authority  to  be  that  a  party  may  sue  on  a  promise  made,  upon  a 
Bufficient  consideratioli,  to  another,  for  his  use  and  benefit.     This 
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court  so  held  in  tlie  case  of  Thompson  v.  Cheesman,  15  Utah,  43. 
When  the  mortgage  debt  exceeds  the  loss,  the  rule,  as  we  hold  it, 
is  that  the  mortgagee  may  recover  the  whole  in  his  own  name; 
but  *^^  when  the  loss  exceeds  the  debt  the  mortgagor  and  mort- 
gage may  unite  asi  plaintiffs,  or  each  may  sue  for  his  own  share, 
unless  by  the  terms  of  the  policy,  the  whole  is  payable  to  the 
mortgagee:  Palmer  Sav.  Bank  v.  Insurance  Co.  of  North  Amer- 
ica, 166  Mass.  189;  55  Am.  St.  Eep.  387;  Maxcy  v.  New  Hamp- 
shire etc.  Ins.  Co.,  54  Minn.  272;  40  Am.  St.  Kep.  325. 

The  defendant  also  contends  that  Christoiferson  forfeited 
plaintiff's  right  to  the  loss  by  a  conveyance  of  the  property  after 
the  insurance,  and  before  the  fire,  to  one  Peterson,  in  violation 
of  the  second  provision  quoted.  No  change  of  possession  was 
proven.  The  transaction  relied  upon  as  a  conveyance  consisted 
of  a  deed  to  the  property,  absolute  in  form,  but  in  effect  a  mort- 
gage, to  secure  the  payment  of  live  hundred  dollars.  The  deed 
did  not  pass  the  title.  It  simply  created  a  lien  on  Christoffer- 
eon's  title  and  interest  in  the  property  to  secure  the  debt:  Barry 
Y.  Hamburg-Bremen  Fire  Ins.  Co.,  110  N.  Y.  1;  Thompson  v. 
Cheesman,  15  Utah,  43. 

The  defendant  urges  that  a  change  of  interest  was  effected  by 
the  mortgage.  Doubtless  there  is  a  conflict  of  authority  as  to 
the  rule,  but  we  are  disposed  to  hold  that  such  language,  in  a 
jjolicy  like  this  one,  means  a  transfer  of  interest;  that  it  does  not 
mean  an  encumbrance  merely.  The  title  and  interest  of  the 
mortgagor  remain  in  him,  subject  to  the  encumbrance:  Barry 
V.  Hamburg-Bremen  Fire  Ins.  Co.,  110  N.  Y.  1;  Judge  v.  Con- 
necticut etc.  Ins.  Co.,  132  Mass.  521;  Commercial  Ins.  Co.  v. 
Spankneble,  52  111.  53;  49  Am.  Kep.  582;  Eichards  on  Insurance, 
sec.  147. 

In  the  case  of  Barry  v.  Hamburg-Bremen  Fire  Ins.  Co.,  110 
N.  Y.  1,  the  policy  contained  a  condition  similar  to  this  one;  and 
the  insured  had  executed  two  deeds,  absolute  in  form,  subsequent 
to  the  insurance,  to  secure  a  debt.  The  court  said:  "It  follows 
from  these  authorities  that  the  legal  position  of  Mrs.  Sleight,  as 
the  owner  of  the  property,  was  not  **'  changed  or  affected  by  the 
deeds  referred  to,  and  that  such  instruments  did  not  bring  the 
transaction  within  either  the  letter  or  the  spirit  of  the  contract. 
The  interest  of  Mrs.  Sleight  in  the  property  remained  the  same 
after  as  before  the  delivery.  It  is  true  that,  through  a  course  of 
legal  proceedings,  the  title  to  the  property  might  finally  be  ac- 
quired by  some  one,  if  the  debt  was  not  paid;  but  this  would  be 
equally  true  if  Mrs.  Sleight  had  given  to  Moloughney  her  note 
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of  hand  for  the  debt,  and  it  had  been  followed  by  judgment,  and 
a  sale  of  the  land  under  execution."  Our  conclusion  is,  that  this 
suit  was  properly  brought  by  the  plaintiff;  that  the  deed  of 
Christofferson,  though  absolute  in  form,  was  in  effect  a  mortgage, 
and  did  not  change,  or  transfer  to  Peterson,  his  interest  in,  or  his 
title  to,  the  property,  or  violate  the  condition  or  prohibition  re- 
lied upon  or  forfeit  plaintiff's  right  to  the  loss  proven. 
Judgment  affirmed. 

Bartch  and  Miner,  JJ.,  concur. 


MORTGAGES.— A  DEED,  though  absolute  In  form.  Is  In  fact  a 
mortgage,  when  given  to  secure  the  payment  of  money:  State  Bank 
V.  Mathews,  45  Neb.  (J59;  50  Am.  St.  Rep.  565;  Wallace  v.  Smith, 
155  Pa.  St.  78;  35  Am.  St.  Rep.  868. 

INSURANCE.— A  MORTGAGE  is  not  a  sale  or  transfer  of  tiUe 
within  the  prohibition  of  an  insurance  policy:  Note  to  Hench  v. 
Agricultural  Ins.  Co.,  9  Am.  St.  Rep.  75. 

INSURANCE.- AN  ACTION  BY  A  MORTGAGEE  may  be  main- 
tained on  a  policy  of  insurance  issued  to  and  In  the  name  of  the 
mortgagor,  providing  that  the  loss  shall  be  payable  to  the  mortgagee 
as  his  interest  may  appear,  where  the  amount  of  the  debt  secured 
by  the  mortgage  exceeds  the  amount  of  the  insurance  and  the  whole 
value  of  the  property:  Lowry  v.  Insurance  Co.,  75  Miss.  43;  65  Am. 
St.  Rep.  587.  Compare  Hocking  v.  Insurance  Co.,  99  Tenn.  729;  63 
Am.  St.  Rep.  862. 


Maynard  V.  Locomotive  Engineers'  Mutual  Life 
AND  Accident  Insurance  Association. 

[16  Utah,  145.1 

insurance— mutual  BENEFIT  SOCIETIES— RECOV- 
ERY FOR  "TOTAL  AND  PERMANENT  LOSS  OF  EYESIGHT." 
A  locomotve  engineer,  to  whom  a  mutual  benefit  association  has 
Issued  a  policy  of  insurance,  and  who  receives  an  injury,  while  en- 
gaged in  a  lawful  employment,  which  causes  the  total  and  perma- 
nent loss  of  the  sight  of  one  eye,  is  entitled  to  recover  therefor,  where 
a  by-law  of  the  association  provides  that  any  member  shall  receive 
the  full  amount  of  his  policy  if,  while  engaged  In  any  lawful  occupa- 
tion, he  receives  bodily  injuries  which  alone  cause  the  "total  and 
permanent  loss  of  eyesight,"  particularly  where  such  injury  dis- 
ables him  from  pursuing  his  usual  and  accustomed  occupation. 

INSURANCE  —  MUTUAL  BENEFIT  ASSOCIATIONS-BY- 
LAW—CONSTRUCTION OF— AMENDMENT.— If  a  by-law  of  a 
mutual  benefit  society,  providing  that  any  member  shall  receive  the 
full  amount  of  his  policy  if,  while  engaged  in  any  lawful  occupa- 
tion, he  receives  bodily  injuries  which  alone  cause  the  "total  and 
permanent  loss  of  eyesight,"  is  amended  after  a  member,  while  en- 
gaged in  a  lawful  employment,  receives  an  injury  which  ultimately 
causes  the  total  and  permanent  loss  of  the  sight  of  one  eye,  but 
before  such  loss  of  eyesight  becomes  permanent,  so  that  the  ex- 
pression "total  and  permanent  loss  of  eyesight"  is  made  to  read 
"total  and  permanent  loss  of  one  or  both  eyes,"  the  only  effect  of 
the  amendment  is  simply  to  make  the  true  meaning  of  the  words 
more  apparent. 
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DEFINITIONS— "TOTAL  AND  PERMANENT  LOSS  OP 
EYESIGHT."— If  a  person  has  become  permanently  blind  in  one 
eye,  he  may,  with  strict  propriety,  be  said  to  have  sustained  "total 
and  permanent  loss  of  eyesight." 

INSUKANCE-MUTUAL  BENEFIT  ASSOCIATIONS— BY- 
LAWS—INTEKPKETATION  OF.— The  terms  of  a  by-law  of  an 
association  or  corporation,  organized  for  the  purpose  of  mutual  bene- 
fit and  relief,  must  be  interpreted  liberally  and  reasonably,  and  not 
so  as  to  favor  the  forfeiture  of  the  rights  of  its  members,  or  those 
dependent  upon  them. 

INSUKxlNCE— MUTUAL  BENEFIT  ASSOCIATIONS— BY- 
LAWS-INTERPRETATION OF.-If  the  terms  of  a  by-law  of  an 
association  or  corporation,  organized  for  the  pui'pose  of  mutual 
benefit  and  relief,  are  susceptible  of  two  constructions,  that  must 
be  adopted  which  will  more  nearly  carry  out  the  benign  object  of 
the  association,  and  sustain  the  claim  of  an  injured  member. 

PLEADING— OBJECTION  TO  SUFFICIENCY  OF  COM- 
PLAINT.—When  a  complaint  states  a  cause  of  action  in  general 
terms,  an  objection  that  the  allegations  are  indefinite,  or  uncertain, 
or  ambiguous,  cannot  avail  the  objector  after  judgment,  if  the  ob- 
jection was  not  made,  in  the  proper  way,  before  judgment. 

APPEAL  — ANSWER  OF  WITNESS  —  NONREVERSIBLE 
ERROR.— It  is  not  reversible  error  for  a  court  to  receive,  against 
an  objection,  the  answer  of  a  witness,  which  calls  for  a  conclusion, 
though  it  may  be  improper,  where  the  case  is  being  tried  before  the 
court  without  a  jury,  where  the  facts  on  which  the  conclusion  is 
based  have  all  been  stated  in  evidence,  and  where  the  evidence, 
regardless  of  such  answer,  is  suflBcient  for  the  court  to  enter  Judg- 
ment in  favor  of  the  opposite  party. 

PRACTICE— FINDINGS  OF  FACT— EFFECT  OP  FAILURE 
TO  MAKE.— It  is  not  error  for  a  court  to  fail  to  make  findings  of 
fact  on  immaterial  issues  raised  by  his  pleadings. 

APPEAI^FINDINGS  OF  FACT— EFFECT  OF  FAILURE 
TO  MAKE.— A  failure  to  make  findings  of  fact  on  material  issue* 
raised  by  the  pleadings  is  not  reversible  error  where  they,  If  found, 
must  necessarily  have  been  found  adverse  to  the  appellant,  and 
when  those  already  found  were  suflaclent  to  support  the  judgment 

Action  by  Maynard  against  the  defendant  association  on  a 
contract  of  insurance.  There  was  a  judgment  for  the  plaintiff 
and  the  defendant  appealed. 

Richards  &  Macmillan  and  A.  E.  Pratt,  for  the  appellant 

H.  H.  Henderson,  for  the  respondent. 

*'*'■  BARTCH,  J.  At  the  trial  of  this  cause,  the  defendant 
objected  to  the  introduction  of  any  evidence,  on  the  ground  that 
the  amended  complaint  did  not  state  a  cause  of  action.  The  ob- 
jection was  overruled,  and  the  action  of  the  court  is  assigned 
as  error,  and  raises  the  most  important  question  in  the  case, 
which  is  whether  the  plaintiff  has  a  right  to  recover,  under  the 
defendant's  by-law  in  force  at  the  time  he  received  the  injury  of 
which  he  complains,  the  same  having  been  amended  before  the 
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cause  of  action  became  complete.  The  by-law  in  question  reads 
as  follows:  "Any  member,  while  engaged  in  any  lawful  occupa- 
tion, receiving  bodily  injuries,  which  alone  shall  cause  .... 
total  and  pcrnianent  loss  of  eyesight,  shall  receive  the  full 
amount  of  his  policy.  In  case  of  loss  of  eyesight,  the  certificate 
must  not  be  made  out  in  less  than  one  year,  and  must  be  signed 
by  two  experienced  oculists  and  surgeons,  and  in  any  case  the 
association  may  designate  one  of  the  medical  examiners."  This 
by-law  was  amended  on  May  26,  1894,  so  that  the  expression 
*'total  and  permanent  loss  of  eyesight"  was  made  to  read  "total 
and  permanent  loss  of  one  or  both  eyes."  It  appears  from  the 
evidence,  and  the  court  so  found,  that  in  June,  1893,  the  plain- 
tiff, who  was  a  locomotive  engineer,  accidentally,  while  engaged 
in  a  lawful  employment,  fell  into  a  pit,  and  received  an  injury  on 
the  head,  which  immediately  ^***  affected  his  eyesight;  and  that 
about  June,  1894,  the  loss  of  the  sight  of  his  right  eye  became 
permanent.  It  also  appears  that  the  plaintiff  has  been  a  member 
of  the  association,  in  good  standing  since  August,  1872.  It  will 
thus  be  noticed  that  the  injury  was  received  while  the  former 
by-law  was  in  force,  but  the  loss  of  eyesight  did  not  become  per- 
manent until  after  it  was  amended;  and  that,  under  the  by-laws, 
no  cause  of  action  became  complete  until  the  expiration  of  one 
year  after  the  loss  of  eyesight  became  permanent. 

This  cas«  was  before  us  on  a  former  occasion  on  appeal,  and  is 
reported  in  Maynard  v.  Locomotive  Engineers'  etc.  Assn.,  14 
Utah,  458.  We  there  held  that  the  amended  by-law,  on  which 
the  action  was  then  founded,  was  not  by  its  terms  retroactive, 
and  that,  considered  by  itself,  it  did  not  include  a  case  like  the 
one  at  bar.  The  case  was  reversed  on  the  point  that  the  judg- 
ment of  the  court  was  not  supported  by  the  findings  of  fact,  the 
pleading  not  responding  to  such  findings;  but,  as  we  were  not 
satisfied  that  the  plaintiff  could  not  ultimately  recover  if  the 
complaint  were  amended  so  as  to  present  the  issues  suggested  by 
the  record,  a  new  trial  was  ordered,  and  leave  granted  to  amend 
the  pleading.  The  complaint  was  thereupon  amended,  and  now 
Bets  out  the  original  by-law  above  quoted,  as  well  as  its  amend- 
ment, and  we  are  of  the  opinion  that  the  plaintiff  is  entitled  to 
recover  under  the  former  by-law,  being  the  one  in  force  at  the 
time  he  received  the  injury.  The  right  of  recovery  in  such  a  case 
as  this  appears  to  be  within  the  fair  intendment  of  its  provisions, 
and  the  amendment  simply  makes  their  true  meaning  more  ap- 
parent. The  by-law  does  not  provide  that  the  insured  will  not  re- 
ceive the  amount  of  his  policy  unless  the  injuries  are  such  as  to 
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cause  the  loss  of  the  sight  of  both  eyes.  There  is  no  express  proyi- 
eion,  as  will  be  observed,'  limiting  the  insurance  ^***  to  a  total  and 
permanent  loss  of  the  sight  of  both  eyes;  and  upon  reflection  that 
the  defendant  chaims  and  is  supposed  to  be  a  beneficent  institu- 
tion, having  for  its  object  the  mutual  protection  and  relief  of  its 
members,  and  the  payment  of  stipulated  sums  to  the  families  of 
the  unfortunate  and  disabled  through  accident  among  them,  and 
that  in  a  case  like  this  the  total  and  permanent  loss  of  one  eye 
disables,  as  appears  from  the  record,  the  insured  from  pursuing 
his  usual  and  accustomed  occupation,  it  would  be  a  rigid  con- 
struction that  would  limit  a  recovery  to  cases  of  total  blindness 
in  both  eyes,  and  thus  effectuate  by  implication  what  the  associa- 
tion failed  to  provide  for  in  express  terms.  No  such  result  is  a 
necessary  sequence  to  the  language  employed;  for,  where  a  per- 
son has  become  permanently  blind  in  one  eye,  he  may,  with  strict 
propriety,  be  said  to  have  sustained  "total  and  permanent  loss 
of  eyesight."  The  terms  of  the  by-law  in  question  must  be  in- 
terpreted liberally  and  reasonably,  and,  as  they  appear  to  be  sus- 
ceptible of  two  constructions,  that  must  be  adopted  which  will 
more  nearly  carry  out  the  benign  purpose  of  the  association 
and  sustain  the  claim  of  the  injured.  The  provision  will 
not  be  scrutinized  for  the  purpose  of  enabling  the  organization 
to  escape  liability  to  any  of  its  members,  or  for  the  purpose  of 
creating  limitations,  in  favor  of  the  association,  which  do  not 
satisfactorily  appear  within  the  terms  of  the  by-law.  Where  as- 
sociations or  corporations  are  organized  for  the  purpose  of  mutual 
benefit  and  relief,  their  by-laws  will  not  be  so  interpreted  as  to  fa- 
vor the  forfeiture  of  the  rights  of  its  members  or  those  dependent 
upon  them.  "The  by-laws  of  mutual  benefit  societies  should  be 
construed  liberally,  and  with  a  view  to  effectuate  the  benevolent 
purposes  of  their  organization.  When  there  is  any  ambiguity  or 
inconsistency  in  the  terms  of  *^*®  such  by-laws,  that  construction 
shall  be  given  to  them  which  is  most  favorable  to  the  rights  of 
the  members'*:  Niblack  on  Benefit  Societies  and  Accident  In- 
surance, sees.  17,  143;  Bacon  on  Benefit  Societies,  sec.  86;  Teu- 
tonia  Fire  Ins.  Co.  v.  Mund,  102  Pa.  St.  89;  Burkhard  v.  Travel- 
ers* Ins.  Co.,  102  Pa.  St.  262;  48  Am.  Rep.  205;  Humphreys  r. 
National  Ben.  Assn.,  139  Pa.  St.  264;  Hoffman  v.  Aetna  Ins. 
Co.,  32  N.  Y.  405;  88  Am.  Dec.  337. 

It  is  also  contended  for  the  appellant  that  it  vtm  essential  to 
plaintiff's  recovery  that  he  should  have  alleged  that  he  received 
a  **lx)dily"  injury.  It  is  alleged  that  "this  plaintiff  received  an 
injury  while  engaged  in  a  lawful  vocation,  which  caused  the  total 
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and  permanent  loss  of  his  right  eye."  We  think  this  allegation 
sufficient  to  withstand  the  objection  that  the  complaint  did  not 
state  a  cause  of  action.  At  most,  it  is  merely  indefinite  or  un- 
certain, as  not  stating  the  particular  injury;  and  defects  of  this 
character  must  be  taken  advantage  of  before  judgment  by  proper 
pleading,  or  they  will  be  waived.  The  subject  of  defec- 
tive pleading  was  considered  in  the  case  of  Mangum  v.  Bullion 
etc.  Min.  Co.,  15  Utah,  535,  to  which  we  refer  for  a  more  extend- 
ed discussion  on  this  point.  Where,  as  in  this  case,  the  com- 
plaint states  a  cause  of  action  in  general  terms,  the  objection  that 
the  allegations  are  indefinite  or  uncertain  or  ambiguous  cannot 
avail  the  objector  after  judgment,  when  the  objection  was  not 
made  in  the  proper  way  before  judgment. ' 

It  is  further  insisted  that  the  court  erred  in  permitting  the 
plaintiff,  over  the  objection  of  the  defendant,  to  answer  the  fol- 
lowing question:  "Was  the  loss  of  eyesight  caused  by  the  in- 
jury?" This  question  was  subject  to  the  objection  that  it  was 
calling  for  a  conclusion,  and  should  not  have  been  permitted  to 
be  answered;  but  in  view  of  the  facts  that  the  case  was  tried  be- 
fore the  court  without  a  jury,  and  that,  regardless  of  the  answer 
to  the  question,  the  evidence  was  sufficient  for  the  court  to  enter 
"^^^  judgment  in  the  plaintiff's  favor,  and  the  facts  on  which  the 
conclusion  was  based  having  all  been  stated  in  evidence,  we  are 
of  the  opinion  that  the  receiving  of  the  answer  was  not  reversible 
error. 

There  are  several  questions  presented  in  the  record  respecting 
the  finding  of  fact  and  the  failure  to  make  such  findings,  but, 
upon  examination  of  each  of  them,  we  perceive  no  reversible 
error.  The  fact-s  found  are  ample  to  sustain  the  judgment,  and 
appear  to  be  fair  deductions  from  the  evidence,  and  made  on  all 
material  issues  properly  raised  in  the  pleadings.  If  other  facts 
had  been  found,  they  would  necessarily  have  been  prejudicial  to 
the  appellant.  In  Groome  v.  Ogden  City  Corp.,  10  Utah,  54, 
this  court  held  that  it  was  not  error  for  the  court  to  fail  to  make 
findings  on  immaterial  issues,  and  that  even  on  material  issues  a 
failure  to  find  facts  was  not  reversible  error  if,  when  found,  they 
must  necessarily  have  been  adverse  to  the  appellant,  and  when 
those  already  found  were  sufficient  to  support  the  judgment 
We  find  no  reversible  error  in  the  record. 

The  judgment  is  affirmed. 

Zane,  C.  J.,  and  Miner,  J.,  concur. 
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INSURANCE— MUTUAL  BENEFIT  ASSOCIATIONS— AMEND- 
MENT  AND  CONSTRUCTION  OF  BY-LAWS.— A  mutual  benefit 
society  has  the  power  to  make,  alter,  abrogate,  or  amend  its  by- 
laws, but  it  cannot  do  this  to  the  prejudice  of  rights  previously 
vested  in  the  members;  and,  if  the  constitution  of  such  a  society 
contains  two  inconsistent  provisions,  that  most  favorable  to  the  in- 
sured will  be  adopted:  See  monographic  note  to  Lalie  v.  Minnesota 
etc.  Assn.,  52  Am.  St.  Rep.  55G,  on  features  of  the  law  specially  ap- 
plicable to  mutual  or  membership  life  or  accident  insurance.  A 
new  law  of  a  mutual  benefit  society  will  not  be  interpreted  to  be 
retroactive  in  its  operation,  unless  by  its  terms  it  is  clearly  intended 
to  be  so:  Roxbury  Lodge  v.  Hoclting,  60  N.  J.  L.  439;  64  Am.  St 
Rep.  596,  and  note.  A  forfeiture  of  the  rights  of  members  of  such 
a  society  is  not  favored:  Note  to  Banliers'  etc.  Assn  v.  Stapp,  19  Am. 
St.  Rep.  783,  on  mutual  benefit  associations. 

APPEAL^FINDINGS  OF  FACT.— A  failure  to  make  findings  of 
fact  is  not  reversible  error  where,  if  made,  they  must  necessarily 
have  been  prejudicial  to  the  appellant,  and  those  found  are  sufficient 
to  support  the  decree:  Hague  v.  Nephi  Irr.  Co.,  16  Utah,  421;  post, 
p.  634. 

APPEAL  — PLEADING  — SUFFICIENCY.  — An  objection  not 
made,  or  a  question  not  raised,  in  the  trial  court  will  not  be  con- 
sidered on  appeal:  Note  to  Greene  v.  Greene,  59  Am.  St.  Rep.  567; 
but,  tlie  fact  that  a  complaint  fails  to  state  a  cause  of  action  may 
be  first  raised  in  the  appellate  court:  Note  to  Tate  v.  Bates,  54  Am. 
St.  Rep.  724. 

WITNESSES- INFERENCES.- After  a  witness  has  stated  facts, 
he  cannot  testify  as  to  his  inferences.  They  are  for  the  jury:  Enos 
V.  St  Paul  etc.  Ins..  Co.,  4  S.  Dak.  639;  46  Am.  St  Rep.  796. 

APPEAL.— ERROR  WITHOUT  PREJUDICE  is  no  ground  for  a 
reversal  of  judgment:  Note  to  Plymouth  County  Bank  v.  Gilman, 
46  Am.  St  Rep.  791. 


North  Point  Consolidated  Irrigation  Company 
V.  Utah  and  Salt  Lake  Canal  Company. 

[16  Utah,  246.] 

WATER  COMPANIES— PURPOSE  OP— HOW  TO  BE  DB- 
TERMINED.— The  purposes  and  powers  of  an  incorporated  canal 
company  to  carry  water  must  be  determined  from  its  charter,  and 
not  from  the  opinions  of  witnesses. 

WATER  COMPANIES— CHARTER  OP— WHAT  CONSTI- 
TUTES.—If  a  canal  company,  with  a  special  charter,  and  organized 
to  carry  water,  is  Incorporated  under  the  general  laws  of  the  state, 
Its  articles  of  Incorporation,  under  such  laws,  have  the  effect  of  a 
charter,  and  in  thora  its  purposes  and  powers  must  be  found. 

WATER  COMPANIES— POWERS  WHICH  MAY  BE  EXER- 
CISED.—A  corporation,  organized  under  the  general  laws  of  the 
state,  such  as  a  canal  company  to  carry  water,  can  exercise  only 
such  powers  as  are  expressly  mentioned  In  Its  charter,  and  such  aa 
may  be  necessary  to  execute  those  expressed. 

WATER  COMPANIES  — INCONSISTENT  RIGHTS  — BB- 
FOULING  WATER-EXCLUSION.— Two  rights,  which  are  per- 
fectly  Inconsistent,  cannot  be  enjoyed  together.  Thus  a  canal  can- 
not be  used  to  carry  water  fit  for  irrigation  and  water  unfit  for 
irrigation  at  the  same  time,  for  a  use  of  it  for  one  of  the  purposes 
is  an  exclusion  of  the  other.    Hence,  if  an  incorporated  canal  com- 
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pany  Is  authorized,  by  its  charter,  to  divert  water  from  a  stream, 
to  prevent  overflow,  and  also  for  the  purpose  of  irrigation  and  culti- 
vation of  lands,  the  use  of  its  canal  for  the  drainage  of  water  uuflt 
for  irrigation  excludes  the  use  of  its  water  for  irrigation  or  domestic 
purposes,  and  the  drainage  through  It  of  water  unfit  for  irrigation 
is  tiierefore  excluded. 

WATEU  COMPANIES— GRANT  BY,  OF  RIGHT  TO  TAKE 
WATER.— An  incorporated  canal  company,  having  authority,  under 
its  charter,  to  use  its  canal  for  the  purpose  of  irrigation  as  well 
as  drainage,  may  lawfully  grant  a  iflght  to  take  water  from  its 
canal  for  irrigation  and  domestic  purposes,  and  to  construct  dams 
and  gates  to  divert  it. 

WATER  COMPANIES— RATIFICATION  OF  CONTRACT 
TO  TAKE  WATER.- If  an  incorporated  canal  company  verbally 
grants  to  an  unincorporated  association  owuing  a  canal  the  right 
to  take  water  from  its  canal  for  irrigation,  culinary,  and  other 
domestic  pui-poses,  and  the  association  soon  afterward  becomes  an 
incorporated  irrigation  company,  succeeding  to  the  property  and 
rights  of  the  uuiucorporated  association,  the  canal  company,  uy  en- 
tering into  a  written  contract  with  the  newly  Incorporated  company, 
granting  it  the  right  to  take  water  from  its  canal  for  the  same  pur- 
poses, thereby  ratifies  the  verbal  agreement. 

WATER  COMPANIES— MISTAKE  AS  TO  GRANTEE  IN 
CONTRACT  TO  TAKE  WATER.— If  an  incorporated  canal  com- 
pany grants  a  right  to  take  water  from  its  canal  for  Irrigation,  cul- 
inary and  other  domestic  purposes,  but,  by  mistake,  the  name  of 
an  unincorporated  association,  owning  a  canal,  is  used  as  grantee 
instead  of  Its  successor  In  Interest,  an  incorporated  irrigation  com- 
pany, it  being  the  intention  of  both  parties  to  have  the  grant  made 
to  the  Irrigation  company,  it  must  be  held  that  the  contract  was 
made  with  the  incorporated  company. 

WATERS  —  SEEPAGE  —  RIGHT  TO  FLOW  ON  TO 
ANOTHER'S  LAND.— A  proprietor  of  higher  lands  Is  entitled  to 
the  benefit  of  the  natural  flow  therefrom,  onto  the  lands  of  another, 
of  surface  or  other  water  not  brought  tliere  by  artificial  means,  but 
It  is  otherwise  as  to  water  which  Is  brought  there  by  artificial 
means,  such  as  ditches. 

WATERS-SEEPAGE  FROM  IRRIGATED  LANDS.— Seep- 
age from  lauds,  caused  by  irrigation  water  brought  in  canals  or 
other  artificial  ditches,  cannot  be  regarded  as  natural  seepage  or 
drainage. 

WATER  COMPANIES  —  CONTAMINATED  SEEPAGE  — 
RIGHT  TO  CONDUCT  INTO  PURE  WATER  CANAL.— Canal  com- 
panies  have  no  right  to  conduct  water  through  their  canals  onto 
lands  Irrigated  by  them,  and  then,  by  means  of  drain  ditches,  con- 
duct the  seepage  and  surplus  water  therefrom,  rendered  unfit  for 
irrigation  or  domestic  uses  by  contract  with  alkaline  or  mineralized 
matter.  Into  a  canal,  out  of  which  persons  have  the  right  to  take 
water  for  useful  purposes. 

WATER  COMPANIES— RIGHT  TO  CUT  RIM  OP  LAKE.— 
The  fact  that  a  lake  overfiows  its  rim,  when  the  water  Is  high,  and 
that  water,  unfit  for  Irrigation  or  domestic  purposes,  runs  therefrom 
into  a  canal  from  which  persons  have  the  right  to  take  water  for 
useful  purposes,  does  not  authorize  another  canal  company  to  cut  a 
drain  ditch  through  the  rim,  or  higher  intervening  ground,  and  con- 
duct such  water  as  will  not  overflow  Into  the  canal  intended  to  carry 
water  for  useful  purposes. 

WATBB  COMPANIES  —  SEEPAGE  WATER— DUTY  TO 
CONTROL.- A  canal  company  which  diverts  water  from  a  stream 
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for  the  purpose  of  irrigation  must,  under  the  statutes  of  Utah,  con- 
trol the  seepage  and  surplus  water  from  lands  irrigated  by  it  so  as 
not  to  injuriously  afifect  the  rights  of  others. 

EASEMENT— TITLE  BY  PRESCRIPTION— WHAT  IS  RE- 
QUIRED.—The  adverse  use  of  an  easement  will  give  title  by  pre- 
scription, if  accompanied  by  the  same  facts  as  to  length  of  time, 
exclusiveness,  and  acquiescence  which  are  necessary  to  give  title 
to  real  estate,  by  adverse  possession,  under  the  statute  of  limita- 
tions. It  is  otherwise  if  such  facts  do  not  exist;  and  the  facts 
relied  upon  to  give  title  to  an  easement  by  prescription  can  only  be 
applied  as  to  time  when  analogous  in  other  respects. 

NUISANCE— BEFOULING  PURE  WATER.— The  discharge 
of  impure  water,  such  as  that  which  has  been  mixed  with  alkali,  or 
minerals,  into  a  canal  whose  waters  are  used  for  irrigation  or  other 
useful  purpose,  creates  a  nuisance. 

NUISANCE,  PRIVATE  —  PRESCRIPTIVE  RIGHT  TO 
MAINTAIN.— To  gain  a  prescriptive  right  to  maintain  a  private  nui- 
sance, the  use  must  be  adverse,  under  a  claim  of  right,  uninter- 
rupted, and  continuous  for  twenty  years,  with  the  knowledge  of  the 
party  whose  right  is  invaded. 

NUISANCE,  PUBLIC— PRESCRIPTIVE  RIGHT  TO  MAIN- 
TAIN.—The  general  rule  is,  that  there  can  be  no  prescriptive  right 
to  maintain  a  public  nuisance.    Time  will  not  sanctify  it. 

NUISANCE,  PUBLIC  — BEFOULING  PURE  WATER.— 
Under  the  statutes  of  Utah,  a  canal  company  creates  a  public  nui- 
sance by  draining  seepage  and  surplus  water  from  lands  irrigated 
by  the  company,  into  another  canal,  carrying  water  for  a  useful 
purpose,  from  which  three  or  more  persons  obtaip  water  for  irri- 
gation, culinary,  and  other  domestic  purposes,  where  the  water  last- 
mentioned  is  thus  contaminated,  befouled,  and  rendered  unfit  for  use- 
by  the  presence  of  alkali,  salt,  or  mineral. 

APPEALr-EQUlTY  CASES-REVIEW  OF  FINDINGS  OF" 
FACT.— An  appeal  may  be  taken,  in  equity  cases,  on  questions  of 
fact  as  well  as  of  law,  and  the  appellate  court  may  go  behind  the 
findings,  weigh  all  the  evidence,  and  decide  according  to  its  pre- 
ponderance; but  the  finding  of  the  court  below  will  not  be  dis- 
turljed  when  the  evidence  as  to  a  fact  Is  so  evenly  balanced,  or  the 
proof  of  it  is  so  unsatisfactory,  as  to  cause  the  mind  to  hesitate  and 
pause  as  to  the  side  on  which  it  preponderates,  and  to  leave  It  in 
grave  doubt.. 

Suit  by  the  North  Point  Consolidated  Irrigation  Company 
against  the  Utah  &  Salt  Lake  Canal  Company  and  others  for 
damages,  and  an  injunction  restraining  the  defendants  from  dis- 
charging befouled  water  into  a  certain  canal,  known  as  the  Jor- 
dan &  Salt  Lake  Surplus  Water  Canal,  and  to  compel  them  to 
iill  up  certain  ditches.  This  last-named  canal  waa  referred  to  as 
the  "Surplus"  canal.  The  object  or  business  of  the  "Surplus" 
Canal  Company  was  to  divert  water  from  the  Jordan  river  for 
the  uses  and  purposes  stated  in  the  opinion.  Several  canal  and 
irrifration  companies  «ach  owned  and  operated  a  system  of  ca- 
nals or  water  ditches  to  the  south  and  west  of  the  plaintiff's  ca- 
nal, and  on  higher  ground,  through  which  they  took  water  from 
the  river  Jordan  for  the  purpose  of  irrigating  the  lands  lying 
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•below  them.  These  canals  took  water  from  the  Jordan  river 
Tniles  above  the  head  of  the  surplus  canal,  and  the  plaintiff's  ca- 
nal, through  which  it  received  its  water  for  irrigation,  culinary, 
-tnd  other  domestic  purposes,  connected  with  the  Surplus  canal 
about  four  miles  below  its  head  at  the  Jordan  river.  The  irri- 
^ting  waters  used  by  the  defendant  canal  companies,  after 
percolating  through  and  draining  alkaline  and  mineralized  lands, 
formed  a  chain  of  several  small  lakes,  or  ponds,  and  sloughs, 
-and  to  relieve  them,  as  well  as  the  lands  submerged  by  them, 
and  lands  adjacent  thereto,  the  defendant  canal  companies  con- 
structed and  maintained  a  series  of  artificial  channels,  connect- 
ing each  and  all  of  these  several  lakes,  or  ponds,  and  sloughs, 
"with  a  lake  known  as  "Decker's"  lake.  The  seepage  from  large 
•tracts  of  land  irrigated  by  water  from  these  canals  flowed  into 
Hunter's  lake  and  Silver  lake.  Much  of  it  was  conducted  there 
by  artificial  ditches,  and  the  seepage  so  collected  was  conducted 
into  these  small  lakes  or  ponds,  and  into  Decker's  lake,  and 
from  the  latter,  a  distance  of  about  two  miles,  by  means  of  a 
drain  ditch,  into  White  lake,  which  formed  part  of  the  Surplus 
canal.  Much  of  this  seepage  was  from  alkaline  or  mineralized 
lands,  and  this  seepage  so  conducted  to,  and  emptied  into,  the 
Surplus  canal  was  unfit  for  domestic  or  irrigation  purposes.  In 
fact,  it  killed  vegetation,  and  rendered  the  land  irrigated  by  it 
■unproductive.  The  North  Point  Canal  Company,  an  unincor- 
porated association,  had  the  verbal  agreement,  mentioned  in 
the  opinion,  with  the  Surplus  canal  company  to  connect  with 
the  latter's  canal,  and  to  take  water  from  it  for  irrigation,  cu- 
/linary,  and  other  domestic  purposes,  but  two  days  later  the  asso- 
ciation became  an  incorporated  company,  known  as  the  North 
Point  Consolidated  Irrigation  Company,  which  succeeded  to  the 
■rights  of  the  North  Point  Canal  Company,  and  acquired  the 
same  right  as  the  latter  company  by  a  written  contract  to  take 
vater  from  the  Surplus  canal  for  irrigation,  culinary,  and  other 
■domestic  purposes;  but  the  grant  was  made,  by  mistake  in  the 
■use  of  names,  to  the  North  Point  Canal  Company,  instead  of 
its  successor,  the  irrigation  company,  though  it  was  the  inten- 
tion of  both  parties  to  make  the  grant  to  the  last-named  com- 
pany, which  received  the  contract  and  filed  it  for  record.  The 
■Surplus  Canal  Company  was  incorporated  on  March  9,  1885, 
but  on  December  13,  1886,  it  transferred 'its  canal  to  Salt  Lake 
City  and  Salt  Lake  County,  upon  condition  that  the  grantee 
should  keep  the  canal  open  and  free  to  accomplish  the  purposes 
for  which  it  was  constructed  for  the  period  of  ten  years  from 
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the  date  of  the  transfer.  The  plaintiff^s  complamt  was  filed  on 
March  9,  1897,  but  it  was  dismissed,  and  a  decree  entered  for 
the  defendants,  from  which  the  plaintifE  appealed. 

E.  W.  Taylor,  C.  F.  and  F.  C.  Loofbourow,  and  Moyle,  Zane 
&  Costigan,  for  the  appellant. 

Eiehards  &  Richards,  for  the  respondent  canal  companies. 

Waldemar  Van  Cott,  Graham  F.  Putnam,  and  Ray  Van  Cott, 
for  the  respondent  Salt  Lake  County. 

William  McKay  and  D.  B.  Hempstead,  for  the  respondent 
Salt  Lake  City. 

*«^  ZANE,  C.  J.  The  plaintiff  claims  the  legal  right  to  take 
and  use  water  from  the  Jordan  &  Salt  Lake  Surplus  canal  for 
irrigation  and  domeetic  purposes;  that  it  has  an  interest  in  and 
right  to  the  Surplus  canal,  and  to  its  waters,  to  that  extent;  and 
that,  in  view  of  the  pleadings  and  evidence,  the  court  should  pro- 
tect that  right  by  a  writ  of  injunction;  while  the  Utah  &  Salt 
Ijake  Canal  Company,  the  South  Jordan  Canal  Company,  and 
the  North  Jordan  Irrigation  Company,  three  of  the  defendants, 
deny  that  plaintiff  has  any  interest  in  the  Surplus  canal,  or  any 
right  to  take  water  therefrom  for  irrigation  or  other  purposes, 
and  they  claim  the  right  to  use  the  same  canal  to  carry  the  seep- 
age and  surplus  waters  from  the  lands  irrigated  by  them,  from 
their  canals,  though  its  waters  may  be  thereby  so  polluted  and 
befouled  by  alkali  or  other  substances  as  to  render  it  unfit  for 
irrigation  or  domestic  purposes.  It  is  plain  that  the  Surplus 
***^  canal  cannot  be  used  for  both  purposes.  It  cannot  be  used 
to  carry  water  fit  for  irrigation,  and  water  unfit  for  irrigation,  at 
the  same  time.  The  use  of  the  Surplus  canal  to  carry  water 
unfit  for  irrigation  or  domestic  purposes  is,  in  effect,  an  exclusive 
right  to  the  use  of  it,  so  far  as  the  use  of  it  to  carry  water  for 
irrigation  or  domestic  purposes  goes;  and  the  right  to  use  it  to 
carry  water  for  irrigation  or  domestic  purposes,  in  effect,  excludes 
the  use  of  it  to  carry  water  unfit  for  irrigation  or  domestic  pur- 
poses. The  two  rights  are  perfectly  inconsistent,  and  cannot  be 
enjoyed  together. 

This  brings  us  to  the  question,  has  the  plaintiff  the  sight  to 
take  or  use  water  from  the  Surplus  canal  for  irrigation,  culinary, 
or  other  domestic  purposes?  The  plaintiff  insiats  that  the  Sur- 
plus canal  was  constructed  to  relieve  the  Jordan  river  during 
freshets  or  high  water;  to  carry  a  portion  of  its  water  and  over- 
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flow  water  at  such  times,  and  as  a  drainage  canal  to  that  extent; 
and  also  for  the  purposes  of  irrigation  and  domestic  purposes; 
while  the  defendants  claim  it  was  constructed  alone  for  the  pur- 
pose of  drainage  to  carry  the  seepage  and  surplus  water  from  the 
lands  irrigated  by  the  defendant  canal  companies  and  others,  as 
well  as  to  relieve  the  Jordan  river  and  adjacent  lands  submerged 
by  it  in  times  of  freshets  and  high  water.  The  understanding 
of  various  persons  as  to  the  object  of  the  incorporation  known  as 
the  Jordan  &  Salt  Lake  Surplus  Water  Canal  Company  was  re- 
ceived in  evidence  by  the  court  below.  While  a  special  charter 
was  not  granted  by  the  legislature  of  the  late  territory  to  the 
Jordan  &  Salt  Lake  Surplus  Water  Canal  Company,  and  it  was 
incorporated  under  a  general  law,  its  articles  of  incorporation 
under  that  law  were  given  the  effect  of  a  charter;  and  in  them  its 
purposes  and  powers  must  be  found — from  them  its  franchise  or 
franchises  must  be  ascertained.  Such  a  corporation  ^**  can  only 
use  such  powers  as  are  expressly  mentioned  in  its  charter,  and 
such  as  may  be  necessary  to  execute  those  expressed.  In  the  case 
of  Thomas  v.  Eailroad  Company,  101  U.  S.  71,  the  court  said: 
"Conceding  the  rule  applicable  to  all  statutes,  that  what  is  fairly 
implied  is  as  much  granted  as  what  is  expressed,  it  remains  that 
the  charter  of  a  corporation  is  the  measure  of  its  powers,  and  that 
the  enumeration  of  these  powers  implies  the  exclusion  of  all 
others.**  The  object  and  business  of  the  Jordan  &  Salt  Lake 
Surplus  Water  Canal  Company,  expressed  in  its  charter,  was  "to 
construct  [the  canal  described]  for  the  purpose  of  diverting  a 
portion  of  the  said  Jordan  river  from  its  present  channel,  and 
causing  it  to  flow  into"  Salt  Lake  at  a  point  named,  "thereby  pre- 
venting the  western  portion  of  Salt  Lake  City  and  the  lands 
along  the  Jordan  river  from  being  submerged  in  times  of  high 
water,  and  making  practicable  the  draining,  irrigating,  and  cul- 
tivating'of  large  tracts  of  land  hitherto  unavailable  for  agricul- 
tural purposes;  and  to  this  end  the  association  may  construct  and 
maintain  all  necessary  dams,  headgates,  flumes,  and  other  means 
which  may  be  necessary  to  control,  regulate,  and  distribute  said 
water  for  the  purposes  herein  indicated.**  The  objects  were  to 
divert  a  portion  of  the  waters  of  the  river  in  times  of  high  water, 
to  prevent  the  western  portion  of  the  city  from  being  sub- 
merged, and  to  make  practicable  the  drainage  and  irrigation  and 
cultivation  for  agricultural  purposes  of  large  tracts  of  land;  and 
to  those  ends  the  company  v>^&  empowered  to  construct  and  main- 
tain all  necessary  dams,  headgates,  flumes,  and  other  means 
which  might  be  necessary  to  control,  regulate,  and  distribute  the 
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waters  of  the  canal  so  diverted  froin  the  Jordan  river.  It  is  ap- 
parent that  the  diversion  of  water  and  its  distribution  for  irriga- 
tion were  intended,  as  well  as  the  diversion  of  water  from  the 
Jordan  river  at  times  ^**^  of  high  water.  Having  the  power  to 
construct  and  use  its  canal  for  the  purpose  of  irrigation  as  well 
as  drainage,  the  Surplus  Canal  Company  was  authorized  to  enter 
into  the  contract  with  the  North  Point  Irrigation  Company 
dated  December  9,  1886,  in  which  it  granted  to  the  company  the 
right  to  take  water  from  its  canal  for  irrigation  and  domestic 
purposes,  and  to  construct  dams  and  gates  to  divert  water  into 
the  canal  of  the  North  Point  Irrigation  Company  to  that  end. 
This  contract  in  writing  of  December  9,  1886,  referred  to,  rati- 
fied the  verbal  contract  of  February  27th  of  the  same  year  with 
the  unincorporated  company.  While  the  name  of  the  North 
Point  Canal  Company  is  used  in  the  written  contract,  there  is 
no  doubt  from  the  evidence  that  the  North  Point  Irrigation 
Company,  who  had  succeeded  to  the  property  and  rights  of  the 
unincorporated  company,  was  intended,  and  we  must  hold  that 
the  contract  was  made  with  the  incorporated  company. 

Defendants  also  insist  that  the  execution  of  the  contract  of 
December  9,  1886,  by  the  Surplus  Water  Company,  was  not 
proven  by  a  preponderance  of  the  evidence.  While  the  evidence 
was  conflicting,  we  are  disposed  to  find  that  it  was  proven  by  a 
clear  preponderance,  and  that  it  was  executed  by  authority  of 
both  parties  to  it.  It  purports  to  be  so  signed.  Two  witnesses 
80  state.  It  was  acknowledged  and  delivered  by  the  proper  ofiEi- 
cers  of  the  Surplus  company,  duly  filed  for  record,  and  recorded. 
The  North  Point  Irrigation  Company  on  the  faith  of  it  built  a 
new  canal  the  distance  of  a  mile,  at  considerable  cost,  thereby 
connecting  their  canal  with  the  Surplus  canal,  constructed  a 
headgate  according  to  the  terras  of  the  contract,  contributed  to 
the  building  of  the  Surplus  canal,  and  took  out  water  under  the 
contract,  whenever  desired,  until  this  suit  was  brought.  After 
the  contract  was  so  signed,  acknowledged,  *^®  delivered,  ac- 
cepted, and  acted  upon  by  both  parties,  it  would  be  a  breach  of 
faith  for  the  defendants  to  avoid  it  now  on  the  ground  that  it 
was  not  authorized  and  duly  executed.  After  this  contract  or 
grant  was  so  executed,  acknowledged,  delivered,  and  recorded, 
the  Jordan  &  Salt  Lake  Surplus  Water  Canal  Company  trans- 
ferred their  canal  to  Salt  Lake  City  and  Salt  Lake  county,  upon 
the  condition  that  they  would  take  the  control  and  management 
of  it  for  the  uses  and  purposes  for  which  it  was  constructed.  It 
appears  from  the  evidence  in  the  record  that  the  North  Point 
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Irrigation  Company  acquired  ita  right  to  take  water  from  the 
Surplus  canal  before  its  waters  were  rendered  unfit  for  irrigation 
by  the  impure  surplus  and  seepage  water  discharged  through 
the  drain  ditch  into  it  from  Decker's  lake.  But  the  canal  com- 
pany defendants  claim  that  the  seepage  and  surplus  water  from 
the  lands  irrigated  by  them  flows  naturally  into  White  lake,  a 
part  of  the  Surplus  canal.  Undoubtedly,  a  proprietor  of  higher 
land  is  entitled  to  the  benefit  of  the  natural  flow  therefrom,  onto 
the  lands  of  another,  of  surface  'or  other  water  not  brought  there 
by  artificial  means.  But,  when  water  is  brought  onto  the  higher 
land  by  artificial  means,  the  proprietor  is  not  entitled  to  such 
natural  flow  onto  the  land  of  another,  to  his  injury.  The  pro- 
prietors of  higher  lands  have  not  the  right  to  the  natural  flow 
of  water  brought  onto  their  lands  by  artificial  means.  If  natu- 
ral forces  alone  bring  water  onto  a  man's  land,  he  may  allow 
natural  forces  to  take  it  off,  though  it  may  be  deposited  on  the 
land  of  another,  to  his  injury.  Seepage  from  lands,  caused  by  ir- 
rigation water  brought  in  canals  or  other  artificial  ditches,  can- 
not be  regarded  as  natural  seepage  or  drainage.  It  is  not 
brought  there  alone  by  natural  laws,  as  water  from  rain,  snow, 
or  springs  is.  Nor  is  the  water  in  question  conducted  by  gravi- 
tation, in  drains  or  ^**''  depressions  made  by  natural  forces,  into 
the  Surplus  canal.  It  appears  that  the  seepage  and  surplus 
water  .  complained  of  is  conducted,  in  small,  artificially  con- 
structed drains,  into  the  chain  of  lakes,  and  some  of  those  are 
connected  by  such  artificial  ditches  until  it  reaches  Decker's  lake, 
and  from  that  a  drain  ditch  nearly  two  miles  long,  of  considera- 
ble width  and  several  feet  deep — in  one  place  as  much  as  six 
feet — was  made  and  is  maintained  by  the  defendants,  through 
which  the  waters  so  collected  in  Decker's  lake  flow  into  the  Sur- 
plus canal.  The  defendants  have  no  right  to  conduct  water 
through  their  canals  onto  lands  irrigated  by  them,  and  then,  by 
means  of  drain  ditches,  conduct  the  seepage  and  surplus  water 
therefrom,  rendered  unfit  for  irrigation  or  domestic  uses,  into 
the  Surplus  canal,  out  of  which  the  plaintiff  has  the  right  to 
take  water  for  useful  purposes:  Butler  v.  Peck,  16  Ohio  St.  335; 
88  Am.  Dec.  452;  Gould  on  Waters,  sec.  271;  Livingston  v.  Mc- 
Donald, 21  Iowa,  160;  89  Am.  Dec.  563;  Adams  v.  Walker,  34 
Conn.  466;  91  Am.  Dec.  742;  1  Wood  on  Nuisances,  sees.  386, 
387. 

There  is  evidence  that  the  waters  of  Decker's  lake,  before  the 
drain  ditch  complained  of  was  constructed,  when  the  water  was 
high,  sometimes  overflowed  its  rim,  and  found  its  way  into  the 
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Surplus  canal.  This,  however,  did  not  authorize  the  defendants 
to  cut  a  drain  ditch  through  the  rim  or  intervening  higher 
gi'ound,  and  conduct  such  water  as  would  not  overflow  into  the 
Surplus  canal.  In  Butler  v.  Peck,  16  Ohio  St.  335,  88  Am. 
Dec.  452,  the  court  said:  "And  it  makes  no  difference  that 
....  in  times  of  high  water  a  portion  of  the  waters  of  the  hasin 
would  overflow  its  Tim,  and  find  their  way,  along  a  natural  swale, 
to  and  upon  the  lands  of  the  plaintiff  below;  for,  as  to  those  wa- 
ters which  naturally  could  not  surmount  nor  penetrate  the  rim 
of  the  basin,  but  were  compelled  to  pass  off  by  evaporation,  or 
remain  where  they  were,  the  case  is  the  same  as  if  the  basin  had 
***®  no  outlet  whatever."  Section  2785  of  the  Compiled  Laws 
of  Utah  of  1888  declares:  **It  shall  be  the  duty  of  all  persons  us- 
ing water  from  any  natural  source  of  supply,  to  provide  suitable 
ditches  for  conveying  surplus  water  again  into  the  natural  chan- 
nel, or  other  place  of  use,  to  the  satisfaction  or  approval  of  the 
water  commissioner.*'  It  appears  that  the  defendant  canal  com- 
panies divert  water  from  the  Jordan  river  into  their  canals,  sev- 
eral miles  above  the  point  where  the  Surplus  Canal  Company  con- 
nects with  the  same  river  (one  of  them  as  much  as  seventeen 
miles  above),  and  that  they  have  a  number  of  drain  ditches,  at 
different  points,  carrying  the  surplus  and  seepage  water  back 
into  the  river,  the  natural  source  of  supply;  but,  when  they 
came  down  to  the  chain  of  ponds  or  lakes,  they  constructed  their 
drain  ditches  into  them,  and  from  them  into  the  Surplus  canal, 
whose  waters  the  plaintiff  uses  for  irrigation.  They  should 
have  carried  the  seepage  and  surplus  water  complained  of  back 
into  the  common  source,  the  Jordan  river,  as  they  do  further  up 
the  river,  as  the  statute  contemplates,  or  to  Salt  Lake.  Either 
way  appears  practicable,  from  the  evidence. 

The  canal  companies,  defendants,  also  claim  a  prescriptive 
right  to  drain  the  water  complained  of  into  the  Surplus  canal. 
The  evidence  proves  that  the  defendants,  the  canal  companies, 
first  constructed  their  drain  diteh  in  the  spring  of  1886,  but  en- 
larged and  extended  it  as  late  as  1892.  And  it  appears  that  the 
plaintiff  used  water  from  the  Surplus  canal  to  the  last-named 
year,  when  it  was  found  to  be  unfit  for  irrigation,  culinary,  or 
other  domestic  use.  At  that  time  plaintiff's  officers  and  agents 
found  it  was  so  impure  as  to  be  altogether  unfit  for  use.  The 
drainage  of  pure  water,  or  water  suitable  for  irrigation  or  other 
uses  to  which  the  plaintiff  wished  to  put  it,  into  the  Surplus 
eanal,  was  not  inconsistent  vnih  plaintiff's 'use  of  it  *®®  for 
the  purpose  of  irrigation  or  other  use.     So  long  as  the  plaintiff 
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obtained  water  from  the  Surplus  (»iial  suitable  for  its  purposes, 
it  could  make  no  difference  whether  it  all  came  from  the  Jordan 
river,  or  other  source.  But  as  soon  as  seepage  or  surplus  water 
was  emptied  into  the  canal,  that  rendered  it  unfit  for  use,  then 
such  drainage  became  inconsistent  with  plaintiff's  use  of  the 
same  canal  for  irrigation  purposes,  and  the  canal  companies' 
use  of  it  became  exclusive.  It  has  been  held  that  adverse  use  of 
an  easement  will  give  title  by  prescription,  when  substantially 
the  same,  as  to  length  of  time,  exclusiveness,  acquiescence,  and  in 
other  respects,  as  the  adverse  possession  that  will  give  title  to 
real  estate.  If  the  adverse  possession  that  will  give  title  under 
the  statute  of  limitations  is  required  to  be  exclusive,'  continuous, 
and  uninterrupted  for  seven,  ten,  or  other  number  of  years,  un- 
der claim  of  right,  with  the  knowledge  and  acquiescence  of  the 
owner,  then  the  same  facts  must  exist  to  give  title  in  case  of  an 
easement.  The  statute  of  limitations  as  to  real  estate  in  force 
in  the  late  territory  and  in  this  state  at  the  time  it  is  claimed 
that  canal  companies,  defendants,  gained  the  right  by  prescrip- 
tion to  drain  their  seepage  and  surplus  water  into  the  Surplus 
canal,  required  the  existence  and  concurrence  of  facts  that  do 
not  exist  with  respect  to  the  alleged  easement  relied  upon  in  this 
case.  This  is  apparent  from  an  examination  of  sections  3136 
and  3137  of  the  Compiled  Laws  of  Utah  of  1888.  There  is  no 
analogy  between  the  faots  attending  the  alleged  easement  relied 
upon  in  this  case,  and  the  facts  required  to  be  shown  in  order  to 
gain  title  under  the  statute  of  limitations. 

The  canal  companies  also  rely  upon  section  2780  of  the  same 
compilation,  which  declares  that:  "A  right  to  the  use  of  water 
for  any  useful  purpose,  such  as  for  domestic  purposes,  irrigating 
lands,  ....  is  hereby  recognized  ^''^  and  acknowledged  to 
have  vested  and  accrued  as  a  primary  right  to  the  extent  of  any 
reasonable  necessity  for  such  use  thereof,  imder  any  of  the  fol- 
lowing circumstances:  ....  2.  Whenever  any  person  or  per- 
sons shall  have  had  the  open,  peaceable,  uninterrupted,  and  con- 
tinuous use  of  water  for  a  period  of  seven  years."  The  facts 
upon  which  the  easement  claimed  by  defendants  must  stand  are 
not  analogous  to  those  giving  the  right  to  the  use  of  water  un- 
der the  statute.  The  statute  relates  to  the  use  of  water  for  a  use- 
ful purpose.  The  defendants  claim  a  right  to  drain  impure  and 
befouled  water  into  a  canal  whose  waters  are  used  for  the  pur- 
pose of  drainage,  irrigation,  and  domestic  purposes.  The  right 
described  by  the  statute  is  to  take  water  for  useful  purposes. 
The  right  as  described  in  the  pleadings  and  evidence  is  to  dia- 
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charge  impure  water,  unfit  for  use,  into  a  canal  whose  waters 
are  used  for  irrigation,  culinary,  and  other  domestic  purposes. 
The  facts  upon  which  the  canal  companies  rely  to  establish  a 
right  by  prescription  are  not  analogous  to  those  required  by 
either  of  the  statutes  above  referred  to.  And  they  can  only  be 
applied  as  to  time  when  analogous  in  other  respects:  Harkness  v. 
Woodmansee,  7  Utah,  227;  19  Am.  &  Eng.  Ency.  of  Law,  1st  ed., 
11. 

The  discharge  of  impure  and  foul  water  into  a  canal  whose 
waters  are  used  for  irrigation  or  other  useful  purpose  creates  a 
nuisance.  It  appears  from  the  evidence  in  this  case  that  the 
waters  of  the  Surplus  canal  were  rendered  totally  unfit  for  irri- 
gation or  domestic  purposes  by  the  seepage  and  surplus  water 
from  the  land  irrigated  by  defendants'  canals,  discharged 
through  their  drain  ditch  from  Decker^s  lake.  Section  3iG3  of 
the  statutes  (Compiled  Laws  of  Utah  of  1888)  declares  that: 
**' Anything  which  is  injurious  to  health,  or  indecent,  or  offensive 
to  the  ^"^^  senses,  or  an  obstruction  to  the  free  use  of  property, 
so  as  to  interfere  with  the  comfortable  enjoyment  of  life  or  prop- 
erty, is  a  nuisance,  and  the  subject  of  an  action.  Such  action 
may  be  brought  by  any  person  whose  property  is  injuriously 
affected,  or  whose  personal  enjoyment  is  lessened  by  the  nui- 
sance; and  by  the  judgment  the  nuisance  may  be  abated  or  en- 
joined, as  well  as  damages  tecovered."  This  section  declares 
that  anything  which  is  injurious  to  health,  or  offensive  to  the 
senses,  or  an  obstruction  to  the  free  use  of  property,  so  as  to  in- 
terfere with  the  comfortable  enjoyment  of  property,  is  a  nuisance. 
The  mixing  of  alkali  or  mineral  with  water  used  for  culinary  or 
other  domestic  use,  so  that  it  cannot  be  used,  is  certainly  offen- 
sive to  the  taste,  injurious  to  health,  and  interferes  with  the 
enjoyment  of  life.  And  to  befoul  water  used  for  irrigation, 
80  that  it  kills  vegetation,  is  an  obstruction  to  the  free  use  of 
property,  and  interferes  with  its  enjoyment.  A  nuisance  may 
be  offensive  to  the  sense  of  smell,  sight,  or  hearing.  In  the 
prosecution  of  a  business,  offensive  odors  may  be  cast  off,  un- 
usual and  offensive  noises  may  be  given  out,  fluid  substances 
may  escape  into  a  neighbor's  well,  or  one  may  do  or  cause  to  be 
done  that  which  is  offensive  to  the  eye.  In  either  case  it  may 
become  a  nuisance.  Or  the  thing  done  or  maintained  may  be 
injurious  to  property,  and  affect  the  free  use  of  it,  and  in  that 
way  be  a  nuisance:  Wood  on  Nuisances,  sees.  115,  116;  Crane  v. 
Winsor,  2  Utah,  248;  Black's  Pomeroy  on  Water  Rights,  sec.  76. 
The  use  that  will  give  a  prescriptive  right  to  maintain  a  pri- 
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vate  nuisance  must  be  adyeree,  under  a  claim  of  right,  uninter- 
rupted, and  continuous,  for  twenty  years,  with  the  knowledge 
and  acquiescence  of  the  party  whose  right  is  invaded:  Campbell 
V.  Seaman,  63  N.  Y.  568;  20  Am.  Eep.  567;  1  Wood  on  Limita- 
tions of  Actions,  1st  ed.,  sec.  182;  Totel  v.  Bonnefoy,  123  111. 
653;  5  Am.  St.  Eep.  570. 

ara  rpjjg  general  rule  is,  that  there  can  be  no  prescriptive  right 
to  maintain  a  public  nuisance.  Time  will  not  sanctify  it:  Ash- 
brook  V.  Commonwealth,  1  Bush,  139;  89  Am.  Dec.  616;  Wright 
V.  Moore,  38  Ala.  593;  82  Am.  Dec.  731. 

It  appears  from  the  evidence  in  the  record  that  plaintiff's  canal 
was  designed  to  irrigate  various  tracts  of  land  owned  by  different 
persons,  and  that  a  number  of  them  irrigated  their  lands  from 
the  canal  for  a  time,  and  that  stock  drank  of  its  waters.  The 
fuither  quiestion  is,  Did  the  canal  companies  create  a  public  nui- 
sance by  draining  the  seepage  and  surplus  water  from  the  lands 
irrigated  by  them  into  the  Surplus  canal,  in  that  way  contamin- 
ating its  waters  with  salt  and  other  substances,  thus  rendering 
it  unfit  for  use?  The  statute  (Compiled  Laws  of  Utah  of  1888, 
sec.  4566)  declares  that:  "A  public  nuisance  ....  consists  in 
unlawfully  doing  an  act,  or  omitting  to  perform  a  duty,  which 
act  or  omission  either:  1.  Annoys,  injures,  or  endangers  the 
comfort,  repose,  health,  or  safety  of  three  or  more  persons;  .... 
4.  In  any  way  renders  three  or  more  persons  insecure  in  life,  or 
the  use  of  property."  It  appears  that  various  persons  were  pre- 
vented from  cultivating  or  using  their  property,  and  the  water 
upon  which  they  relied  to  some  extent  for  watering  stock  and 
for  domestic  purposes  was  made  unfit  for  these  purposes.  It  is 
true  that  considerable  evidence  was  introduced  on  the  trial  tend- 
ing to  show  that  much  of  the  land  situated  so  that  it  could  be 
irrigated  from  plaintiff's  canal  is  impregnated  with  alkali  and 
salt,  and  unfit  for  agricultural  purposes.  But  the  evidence  es- 
tablishes the  fact  that  crops  grew  on  some  of  it  prior  to  1892, 
when  irrigated  with  water  from  the  plaintiff's  canal,  received 
through  the  Surplus  canal,  from  the  Jordan  river,  before  the 
drain  ditch  from  Decker's  lake  was  enlarged;  and  we  think  the 
inference  that  a  ^''^  great  portion  of  the  land  that  could  be 
leached  and  irrigated  from  plaintiff's  canal  would  eventually  be- 
come fit  for  cultivation  if  irrigated  alone  with  water  from  the 
Jordan  river,  or  with  water  through  the  Surplus  canal,  without 
being  mixed  with  the  water  from  the  drain  ditch  from  Decker's 
lake.  There  was  also  evidence  tending  to  prove  that  the  waters 
of  White  lake,  through  which  the  Surplus  canal  runs,  contain  a 
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large  per  cent  of  salt;  that  its  waters  are  unfit  for  irrigation. 
That  lake  is  not  large,  and  from  the  evidence  we  are  of  the  opin- 
ion that  a  portion  of  the  waters  of  the  Jordan  river,  running 
through  it,  would  purify  and  render  it  fit  for  irrigation,  when 
not  contaminated  with  the  seepage  and  surplus  water  from  the 
lands  irrigated  by  the  canals  of  the  defendants,  and  by  waters 
of  the  chain  of  lakes  discharged  through  the  drain  ditch  from 
Decker's  lake. 

The  defendants  finally  urge  that  the  findings  of  the  court  below 
should  not  be  disregarded  or  set  aside,  and  the  decree  based  there- 
on reversed,  unless  it  appears  that  they,  or  some  one  or  more  of 
them,  are  so  essentially  and  palpably  erroneous  as  to  induce  a  be- 
lief that  such  findings  were  induced  by  a  mistake,  or  that  the 
court  was  misled  in  some  essential  respect  with  respect  to  them. 
This  appeal  was  taken  on  questions  of  fact  as  well  as  of  law,  and 
this  court  has  recently  held  that  in  equity  cases  we  may  go  be- 
hind the  findings,  and  weigh  all  the  evidence,  and  decide  accord- 
ing to  its  preponderance.  But  when  the  evidence  as  to  a  fact 
found  to  exist  or  not  to  exist  is  so  evenly  balanced,  or  the  proof 
of  it  is  so  unsatisfactory,  as  to  cause  the  mind  to  hesitate  and 
pause  as  to  the  side  on  which  it  preponderates,  or  as  to  its  exist- 
ence or  nonexistence,  and  to  leave  it  in  grave  doubt,  we  are  of 
the  opinion  the  finding  of  the  court  below  should  remain.  In 
*'^'*  the  case  of  Whittaker  v.  Ferguson,  16  Utah,  240,  this  couri; 
said:  "An  appeal  may  be  taken  in  equity  cases  on  questions  of 
fact  as  well  as  of  law.  The  appellate  court,  therefore,  by  neces- 
sary implication,  has  the  same  jurisdiction  and  power  in  equity 
cases  to  determine  questions  of  fact  as  of  law,  and  may  go  behind 
the  findings  and  decree  of  tlie  trial  court,  consider  all  the  evi- 
dence, decide  on  which  side  the  preponderance  thereof  is,  ascer- 
tain whether  or  not  the  proof  justifies  the  findings  and  decree, 
and  modify  or  set  aside  the  findings  and  decree,  and  enter  or 
direct  such  findings  as  the  evidence,  in  the  judgment  of  the  ap- 
pellate tribunal,  may  justify."  We  hold  that  the  court  below 
erred  in  its  findings,  so  far  as  they  conflict  Avith  this  opinion, 
and  in  granting  the  decree  entered  upon  them.  The  decree  ap- 
pealed from  is  reversed,  and  tbe  cause  is  remanded,  with  direc- 
tions to  the  court  below  to  set  aside  its  findings  so  far  as  they 
conflict  with  this  opinion,  and  to  make  additional  findings  in 
conformity  with  it,  and  to  enter  a  decree  perpetually  enjoining 
the  three  canal  companies  named  as  defendants  from  draining 
the  seepage  or  surplus  water  from  the  lands  irrigated  from  their 
canals,  or  any  or  either  of  them,  or  the  watere  of  the  chain  of 
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lakes  mentioned  in  the  pleadings,  through  the  drain  ditch  from 
Decker's  lake,  also  mentioned  in  the  pleadings,  or  otherwise,  into 
the  Salt  Lake  Surplus  Water  canal,  or  into  White  lake,  a  part  of 
it,  and  ordering  them  to  fill  up  said  drain  ditch,  and  ordering  a 
writ  of  injunction  to  the  same  effect,  against  each  of  the  defend- 
ants.    Costs  are  awarded  to  the  plaintiff  against  the  defendants. 

Miner,  J.,  and  Johnson,  district  judge,  concur. 

CORPORATIONS— GENERAL  LAW  AS  PART  OP  CHARTER. 
The  provisions  of  a  general  law  under  which  a  corporation  Is  formed 
or  organized,  to  exercise  ordinary  corporate  powers,  enter  Into  and 
form  a  part  of  Its  charter:  People  v.  Chicago  etc.  Trust  Co.,  130  111. 
268;  17  Am.  St.  Rep.  319. 

A  CORPORATION  POSSESSES  ONLY  SUCH  POWERS  as  are 
expressly  given  It  by  law,  and  such  Implied  powers  as  are  necessary 
to  enable  It  to  exercise  the  express  powers  thus  given:  Franklin 
Nat  Bank  v.  Whitehead,  149  Ind.  560;  63  Am.  St.  Rep.  302, 

WATERS— PERCOLATION  OR  SEEPAGE— POLLUTION.— No 
one  has  a  right  to  pollute  water  flowing  through  his  land  so  as  to 
render  it  unfit  to  be  used  by  the  landowner  below  for  domestic 
purposes:  Note  to  People  v.  Elk  River  etc.  Lumber  Co.,  48  Am.  St. 
Rep.  124;  McCallum  v.  Germantown  Water  Co.,  54  Pa.  St.  40;  93 
Am.  Dec.  656;  Richmond  Mfg.  Co.  v.  Atlantic  De  Laine  Co.,  10  R.  I. 
106;  14  Am.  Rep.  058.  An  owner  cannot,  by  artificial  means,  dis- 
charge upon  another's  land  percolating  water  which  has  collected 
upon  his  premises:  Note  to  Parker  v.  Larsen,  21  Am.  St.  Rep.  32. 
Any  artificial  use  which  deprives  a  lower  proprietor  of  the  beneficial 
use  of  water  to  which  he  is  entitled  is  unlawful:  Note  to  Helfrich  v. 
Catonsvllle  Water  Co.,  28  Am.  St.  Rep.  249.  Waters  composed 
partly  of  seepage  water  escaping  through  a  levee  by  percolation  and 
partly  of  rainfall  are  subject  to  the  rules  In  regard  to  surface 
waters:  Gray  v.  McWlIliams,  98  Cal.  157;  35  Am.  St.  Rep.  163.  A 
landowner  may  be  enjoined  from  causing  filthy  and  contaminated 
water  to  percolate  from  his  soil  into  adjacent  lands,  to  the  injury  of 
his  neighbor:  Barrett  v.  Mt.  Greenwood  Cemetery  Assn.,  159  111.  385; 
50  Am.  St.  Rep.  168. 

EASEMENTS  BY  ADVERSE  USER— WATERS.— The  acquisition 
of  an  easement  by  adverse  use  follows  the  analogy  of  the  acquisi- 
tion of  title  by  adverse  possession.  The  enjoyment  must  be  ad- 
verse, under  a  claim  of  right,  with  the  knowledge,  and  contrary  to 
the  interests,  of  the  owner,  and  it  must  have  continued  in  that 
manner  for  the  period  fixed  by  the  statute:  Note  to  Pitzraan  v. 
Boyce,  33  Am.  St.  Rep.  543,  And  these  facts  must  exist  to  establish 
a  prescriptive  right  to  use  water  in  a  certain  manner:  Note  to  Swan 
V.  Munch,  60  Am,  St  Rep.  405;  Alcorn  v.  Sadler,  71  Miss.  634;  42 
Am.  St.  Rep.  484.  The  right  to  the  use  of  water.  In  a  particular 
manner,  is  acquired  by  the  uninterrupted  adverse  enjoyment  of  such 
use  for  over  twenty  years:  Note  to  Smith  v.  Youmans,  65  Am.  St. 
Rep.  34;  but  a  prescriptive  right  to  render  running  water  unfit  for 
drinking  or  domestic  purposes  requires  the  strictest  proof  of  its  ex- 
istence: McCallum  v.  Germantown  Water  Co.,  54  Pa.  St.  40;  93  Am. 
Dec.  650. 

NUISANCE— IMPAIRING  PURITY  OF  WATER.— Any  use  of 
water  which  defiles  or  corrupts  it  to  such  a  degree  as  to  essentially 
impair  its  purity  and  prevent  the  use  of  it  for  any  of  the  reason- 
able and  proper  purposes  to  which  running  water  Is  usually  applied 
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Is  an  infringement  of  the  right  of  other  owners  of  land  through 
which  the  watercourse  runs,  and  creates  a  nuisance  for  which  those 
thereby  injured  are  entitled  to  a  remedy:  Note  to  People  v.  Elk 
River  etc.  Co.,  48  Am.  St.  Rep.  124. 

PUBLIC  NUISANCE.— THERE  IS  NO  RIGHT,  prescriptive  or 
otherwise,  to  maintain  a  public  nuisance.  Time  cannot  legalize  it: 
Mills  V.  Hall,  9  Wend.  315;  24  Am,  Dec.  160;  note  to  Mississippi 
Mills  Co.  V.  Smith,  30  Am.  St.  Rep.  557. 


Thompson  v.  Salt  Lake  Rapid  Transit  Company. 

[16  Utah,  281.] 

RAILROADS— STREET  RAILWAYS— DUTY  AND  CARE.— 
A  street-car  company,  as  well  as  a  person  traveling  upon  a  public 
street,  is  bound  to  exercise  such  ordinary  care,  prudence,  and  pre- 
caution to  avoid  injury  as  the  surrounding  circumstances  may  re- 
quire. 

RAILROADS— STREET  RAILWAYS— DANGEROUS  PRO- 
PELLING POWER— CARE  REQUIRED.— The  duty  of  a  street-car 
company  to  recognize  the  rights  of  persons  in  the  lawful  use  of  the 
streets  is  Imperative,  and  if  it  adopts  a  propelling  power,  such  as 
electricity,  which  increases  the  hazards  of  such  persons,  it  must  be 
held  to  a  degree  of  care  proportionate  to  the  increase  of  danger. 

RAILROADS-STREET  RAILWAYS  —  APPLIANCES — 
DUTY— NEGLIGENCE.— It  is  the  duty  of  a  street-car  company  to 
have  the  usual  appliances  required  for  starting,  stopping,  and  con- 
trolling Its  cars,  when  propelled  by  electricity,  for,  without  these 
appliances  to  control  and  manage  them,  they  become  dangerous. 
It  is,  therefore,  gross  negligence  for  the  company  to  put  an  elec- 
tric-car upon  a  track  in  a  public  street,  and  allow  it  to  run  without 
such  appliances. 

RAILROADS- DEFECTIVE  APPLIANCES  —  NBGLI- 
GENCE.— If  a  street-car  company  has  repeated  notice  of  defective 
brakes,  and  a  defective  motor,  on  one  of  its  electric-cars,  but  fails  to 
remedy  the  defects,  and  the  motorman.  in  running  the  car,  sees  a 
person  approaching  the  track,  with  the  evident  intention  of  crossing, 
without  looking  up  or  seeing  the  car,  and  makes  a  strenuous  effort 
to  stop  it  by  applying  the  brakes,  which  are  so  defective  that  tliey 
do  not  work,  and  he  receives  a  shock  from  the  defective  motor, 
which  delays  his  purpose  for  a  second,  so  that  he  cannot  stop  (lie 
car  until  such  person  is  struck  and  fatally  injured,  because  of  tlie 
defective  brakes,  a  clear  case  of  negligence  on  the  part  of  the  de- 
fendant company,  in  not  providing  proper  appliances,  is  presented, 
especially  where  the  car  runs  over  fifty  feet  past  the  place  of  the 
accident  before  it  is  stopped,  but  could  have  been  stopped,  when 
the  first  effort  was  made,  within  eight  feet,  had  It  been  In  repair  liUe 
othei  cars. 

RAILROADS— STREET  RAILWAYS  — CONTRIBUTORY 
NEGLIGENCE— QUESTION  FOR  JURY,— If  a  deaf  and  dumb,  but 
well  grown,  boy,  a  little  over  fourteen  years  of  age,  having  good 
eyesight,  and  possessed  of  average  Intelligence,  attempts  to  cross  a 
street  railway  track,  while  a  car  is  passing,  the  question  of  his  con- 
tributory negligence  Is  properly  submitted  to  the  Jury. 

NEGLIGENCE— RULE  WHERE  BOTH  PARTIES  ARM 
NEGLIGENT.— If  both  parties  are  negligent,  the  true  rule  is,  that 
the  party  who  last  has  a  clear  opportunity  to  avoid  an  accident,  not- 
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withstanding  the  negligence  of  his  opponent,  is  considered  solely 
responsible  for  it. 

NEGLIGENCE— RECOVERY  IN  THE  FACE  OP  CON- 
TRIBUTORY NEGLIGENCE.— A  plaintifif  may  recover  damages  for 
an  injury  caused  by  tlie  defendant's  negligence,  notwithstanding 
the  plaintlflTs  own  negligence  exposed  him  to  the  risk  of  injury,  if 
such  injury  was  proximately  caused  by  the  defendant's  omission, 
after  becoming  aware  of  the  plaintiff's  danger,  to  use  ordinary  care 
for  the  purpose  of  avoiding  the  injury  to  him. 

NEGLIGENCE— PROXIMATE  CAUSE— QUESTION  FOR 
JURY.— The  question  as  to  whose  negligence  was  the  direct  and 
proximate  cause  of  an  accident  is  one  of  fact  for  the  jury. 

RAILROADS-STREET  RAILWAYS— DEFECTIVE  APPLI- 
ANCES—LIABILITY FOR  INJURY,— If  a  street-car  company 
knowingly  places  in  operation  upon  a  public  street  a  defective  elec- 
tric-car, which  cannot  be  controlled  because  the  brakes  and  appli- 
ances provided  for  it  are  out  of  repair,  and  injury  is  occasioned  by 
reason  of  such  defective  brakes  and  appliances,  the  jury  may  prop- 
erly find  that  the  company's  negligence  was  the  proximate  cause 
of  the  injury,  though  the  injured  party  was  negligent,  if  the  motor- 
man  was  unable  to  avoid  the  latter's  contributory  negligence. 

RAILROADS— STREET  RAILWAYS— DEFENDANT  CAN- 
NOT PLEAD  ITS  OWN  NEGLIGENCE  AS  A  DEFENSE.-In  an 
action  against  a  street  railway  company  for  negligence  causing 
death,  it  should  not  be  allowed  to  excuse  its  own  negligence  and 
want  of  reasonable  care,  and  thus  avoid  liability,  by  showing  that 
prior  to,  and  at  the  time  of,  the  accident,  it  had  knowingly  been 
negligent  in  not  keeping  its  car  and  appliances  in  order  and  repair, 
and  that,  on  account  of  such  negligence,  it  was  unable  to  prevent  the 
injury  complained  of,  at  the  time,  by  the  use  of  ordinary  care. 

Action  by  Joseph  M.  Thompson  against  the  defendant  com- 
pany, to  recover  damages  for  negligently  causing  the  death  of 
the  plaintifE's  son.  The  complaint  charged  that  the  defendant 
negligently  and  carelessly  failed  to  have  its  cars  supplied  with 
suitable  brakes,  switches,  and  motors;  and  that,  by  reason  there- 
of, and  the  negligent  and  careless  operation  of  its  car,  it  was 
driven  over  the  plaintiff's  son,  a  deaf  and  dumb  boy,  between 
fourteen  and  fifteen  years  of  age,  who  died  from  the  effects  of 
the  injuries  received.  The  boy  started  to  go  across  the  defend- 
ant's track,  in  Salt  Lake  City,  without  looking  up  or  apparently 
seeing  a  car  which  was  approaching.  The  motorman  rang  the 
bell  three  or  four  times,  and,  finding  that  it  did  not  attract  the 
boy's  attention,  he  attempted  to  stop  the  oar,  but  failed,  and 
the  car  struck  the  boy,  who  died  from  the  effect  of  his  injuries. 
The  car  passed  on  about  fifty-eight  feet  beyond  w^here  the  boy 
was  struck  before  it  was  stopped.  The  deceased  had  no  defect 
except  that  he  was  deaf  and  dumb.  He  was  a  well-grown  boy, 
a  little  over  the  average  size,  and  equaled  the  average  of  intelli- 
gence and  quickness  of  comprehension  as  compared  with  children 
in  the  full  possesBion  of  their  faculties.    He  knew  of  the  exist- 
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ence  of  street-cars  and  lines.  The  motorman  testified  that  he 
saw  the  boy  coming  when  about  twenty  feet  from  the  track; 
that  he  put  his  foot  on  the  gong,  and  turned  off  the  power,  in- 
tending to  reverse  the  car;  that  when  he  turned  off  the  power, 
he  had  one  hand  on  the  brake,  and  received  a  shock  from  the 
motor  that  disabled  him  for  a  second;  that  the  hind  brake  of 
the  car  was  loose,  and  kicked  off;  that  the  brakes  on  the  car 
were  not  in  good  condition;  that  the  car  had  been  disabled  in  a 
collision  in  March  before  the  accident,  after  which  it  could  not 
be  controlled  by  the  brakes;  that  shocks  from  the  brakes  were 
frequent;  that  when  he  turned  off  the  power,  he  intended  to 
reverse  but  for  the  shock  he  received;  that  the  car  had  been  out 
of  repair  for  a  considerable  length  of  time  before  the  accident, 
which  fact  the  witness  had  reported  to  the  proper  officer  of  the 
defendant  company  every  time  he  had  used  it  for  weeks  prior 
to  the  accident;  that  the  brakes  would  not  stop  the  car;  that  he 
applied  the  brakes  as  soon  as  he  saw  that  the  boy  was  likely  to 
cross  the  track,  and  did  all  he  could  to  warn  the  boy  and 
stop  the  car,  but  could  not  stop  it  in  time  to  save  him;  that  the 
boy  did  not  look  up  toward  the  car,  but  looked  straight  ahead; 
and  that,  if  the  car  had  been  in  repair,  like  other  cars,  he  thought 
he  could  have  stopped  it,  by  reversing,  in  about  eight  feet.  Other 
witnesses  testified  that  the  motor  was  out  of  repair;  that  the 
axles  were  sprung;  that  the  brakes  would  not  work;  and  that 
motormen  were  frequently  shocked  by  electricity  from  the  mo- 
tor. Reports  of  this  kind  were  frequently  made  by  motormen 
to  the  night  inspector  before  the  accident.  Some  testimony 
was  offered  by  the  company,  which  tended  to  show  that  the  car 
and  brakes  were  in  good  condition  when  the  accident  occurred. 
There  was  a  judgment  for  the  plaintiff,  and  the  defendant  ap- 
pealed. 

"Williams,  Van  Cott  &  Sutherland,  for  the  appellant. 

Richards  &  Richards,  for  the  respondent. 

*®^  MINER,  J,  The  court  submitted  the  question  of  the 
negligence  of  the  defendant,  the  contributory  negligence  of  the 
deceased,  in  connection  with  his  age,  capacity,  and  condition  un- 
der the  circuhistances,  and  the  condition  of  the  car,  to  the  jury. 
The  court  instructed  the  jury,  among  other  things,  that  "even 
though  you  believed  the  son  of  the  plaintiff  was  guilty  of  con- 
tributory negligence  by  crossing  the  track  without  observing 
whether  or  not  the  cars  were  running  thereon  and  in  operation, 
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or  by  any  other  act,  and  that,  if  he  had  been  free  from  such  con- 
tributory negligence,  the  injury  would  not  have  occurred,  yet 
if  the  raotomaan,  after  the  act  of  contributory  negligence  com- 
plained of,  had  the  opportunity,  or  could,  by  the  use  of  reasona- 
ble care,  had  the  brakes  and  motor  of  the  car  been  in  proper  con- 
dition, have  avoided  the  accident,  then  the  act  of  said  motorman, 
which  is  the  act  of  defendant  company,  was  the  proximate  cause 
of  the  injury  complained  of  by  the  plaintiff."  "If  you  believe 
from  the  evidence  that  the  defendant  company  exercised  due  care 
and  caution  in  operating  the  car  at  the  time  of  the  accident,  and 
that  the  accident  was  not  in  any  way  the  result  of  any  defect  in 
the  appliances  for  controlling  the  car,  then  the  defendant  would 
not  be  liable."  Exceptions  were  taken  to  these  instructions. 
Appellant's  counsel  contend  that  conceding  the  fact  that  the  de- 
fendant was  negligent  in  sending  out  a  defective  car,  and  that 
the  deceased  was  also  negligent  in  crossing  the  track  in  front  of 
the  car,  in  such  a  case  it  was  the  only  duty  of  the  defendant, 
after  discovering  the  dangerous  situation  of  the  deceased,  caused 
by  his  own  negligence,  to  exercise  all  reasonable  care  and  dili- 
gence at  his  command  at  the  time  of  the  injury,  and  that  when 
the  motorman  did  all  he  could  to  stop  the  car,  although  its 
brakes  were  defective,  the  defendant  could  not  be  held  ^^*  lia- 
ble, even  if  the  car  had  been  sent  out  in  a  defective  condition 
with  the  defendant's  knowledge;  that  as  nothing  could  be  done 
by  the  motorman  after  the  discovery  of  the  boy's  negligence 
to  remedy  the  defective  condition  of  the  car,  all  that  he  was  re- 
quired to  do  was  to  use  the  defective  appliances  which  he  had  to 
stop  the  car;  that  if  the  deceased  was  guilty  of  contributory  neg- 
ligence, the  unsafe  and  defective  condition  of  the  car,  although 
known  to  the  defendant,  was  not  the  proximate  cause  of  the  in- 
jury. The  result  of  such  a  doctrine  would  be  that  under  such 
circumstances,  when  the  defendant  discovered  negligence  in  a 
plaintiff,  he  could  legally  excuse  the  exercise  of  his  own  want  of 
reasonable  care,  by  showing  that  its  appliances  and  brakes  were 
in  such  a  wretched  condition  at  the  time,  on  account  of  its  pre- 
vious and  continued  negligence,  that  it  was  incapacitated  from 
preventing  the  injury  complained  of  at  the  time  by  the  use  of 
reasonable  care.  This  position  of  the  able  counsel  for  the  de- 
fendant is  not  only  ingenious,  but  is  apparently  'supported  by 
some  authority  bearing  upon  the  general  question  of  contributory 
negligence;  but  we  cannot  subscribe  to  such  a  doctrine  when 
applied  to  the  operation  and  management  of  electric-cars  upon 
the  streets  in  a  city  where  the  lives  and  safety  of  pedestrians  are 
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largely  dependent  upon  the  safe  equipment  and  perfect  condi- 
tion of  the  appliances  with  which  a  street-car  is  propelled,  oper- 
ated, and  controlled.  If  such  a  doetrine  should  be  established, 
it  would  practically  place  the  exclusive  right  to  the  use  of  the 
street  occupied  by  the  street-car  company  in  such  company,  to 
the  exclusion  of  the  citizen.  If  the  citizen  used  the  street,  he 
would  do  so  at  the  peril  of  his  own  safety.  If  such  rules  were 
applicable  to  contributory  negligence,  his  safety  in  crossing  a 
street  where  streetcars  were  operated,  with  its  right  to  recover 
damages  ^®®  in  case  of  negligence,  would  largely  depend  upon 
the  option  of  the  company  to  keep  its  appliances  in  good  re- 
pair. In  case  of  his  injury  by  its  negligence,  the  fact  of  such 
negligence  on  the  part  of  the  company  would  be  a  bar  to  his  r&- 
covery  in  case  he  contributed  to  the  accident,  which  the  com- 
pany could,  by  the  use  of  reasonable  care,  have  avoided. 

Persons  traveling  upon  a  public  street,  and  crossing  street- 
car tracks,  are  not  held  to  the  same  degree  oi  care  as  when  cross- 
ing a  steam  railroad  track.  This  is  so  because  in  the  one  case 
the  street-car  can  or  should  be  in  such  a  condition  as  to  be 
brought  readily  under  control,  and  because  the  public  have  a 
right  to  travel  upon  all  of  the  public  streets,  while  such  rights 
do  not  usually  exist  with  reference  to  steam  railroad  tracks.. 
"When  the  streets  were  originally  platted,  they  were  not  designed' 
for  street  railways,  but  were  confined  to  the  right  of  public  travel, 
with  equal  rights  to  all  persons  traveling  thereon.  The  right 
conferred  upon  a  street  railway  is  not  superior  to  that  of  the 
public  at  large,  except  the  right  to  lay  its  tracks  and  operate 
its  cars,  which  must  be  done  with  as  little  inconvenience  as 
possible  to  the  public  travel.  The  right  conferred  includes 
no  exclusive  right  to  use  the  track  or  street.  Neither  has  the 
citizen  the  exclusive  right  to  th«  use  of  the  street  or  track. 
The  cars  have  the  right  of  way  in  case  of  meeting  vehicles  or 
persons  on  the  track,  but  each  party  is  bound  to  exercise  such 
ordinary  care,  prudence,  and  precaution  to  avoid  injury  as  the 
surrounding  circumstances  may  require.  That  which  might  be 
ordinary  care  in  running  horse-cars  might  be  gross  neg- 
ligence in  operating  street-cars  propelled  by  electricity 
or  running  at  a  bigh  rate  of  speed.  The  electric  car  is  pro- 
pelled by  a  force  that  cannot  be  easily  controlled  ***  except 
by  such  appliances  as  are  expressly  provided  for  that  purpose. 
Without  these  appliances  to  control  it,  it  becomes  dangerous. 
Neglect  to  provide  these  safeguards  for  its  control  and  num- 
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agement  is  negligence.  "The  duty  of  the  company  to  recog- 
nize the  rights  of  persona  in  the  lawful  use  of  the  streets  is 
imperativf^,  and,  if  it  adopts  a  propelling  power  which  increases 
the  hazards  of  such  persons,  it  must  be  held  to  a  degree  of 
care  proportionate  to  the  increase  of  danger  because  of  such 
propelling  power.  This  is  so  because,  the  more  dangerous  the 
appliance,  the  more  likely  it  is  for  casfualties  to  happen;  and, 
consequently,  the  greater  the  degree  of  care  which  must  neces- 
earily  be  exercised  in  order  to  avoid  their  occurrence."  When 
the  defendant  placed  its  cars  upon  the  track  for  service,  the  de- 
ceased had  a  right  to  expect  that  the  usual  appliances  required 
for  starting,  stopping,  and  controlliug  the  cars  were  provided. 
Jvnowingly  placing  an  electric-car  upon  a  track  in  a  public 
street,  and  allowing  it  to  run  without  such  appliances  for  its 
control,  is  not  only  gross  negligence,  but  it  may  amount  to 
criminal  negligence  in  case  of  injury  to  one  without  his  fault. 

In  the  case  at  bar,  the  motorman  saw  the  deceased  when  he 
was  about  twenty  feet  from  the  track.  He  rang  the  bell,  and 
as  the  deceased  approached  the  track,  with  the  evident  inten- 
tion of  crossing  without  looking  up  or  seeing  the  car,  he  ap- 
plied tbc  brakes,  and  intended  to  reverse  the  car;  but  the  handle 
of  the  brake  was  so  out  of  repair  that  he  received  an  electric 
shock  from  the  motor  that  disabled  him  for  a  second,  and  de- 
layed his  purpose.  The  brakes  were  out  of  repair,  and  would 
not  work,  and  he  conld  not  stop  the  car  with  the  appliances 
furnished  until  the  injury  was  done;  and,  with  all  his  efforts 
to  stop  the  car,  it  ran  about  fifty  feet  after  it  struck  the  boy 
before  he  could  stop  it.  Notice  of  the  defective  condition  of  the 
car  had  ^*®*  been  given  the  defendant  company  many  times 
prior  to  the  injury,  but  the  defect  had  not  been  remedied.  The 
testimony  shows  that,  had  th^  car  been  in  repair  like  other  cars, 
the  motorman  could  have  stopped  it  by  reversing  it  in  ah<mi 
eight  feet.  These  facts' undoubtedly  present  a  clear  case  of  negli- 
gence on  the  part  of  the  defendant  company.  If  the  motorman 
had  not  received  the  shock  from  the  motor,  he  could  have  re- 
versed and  stopped  the  car.  If  the  brakes  had  been  in  order, 
he  might  have  stopped  the  car,  and  prevented  the  injury. 

The  testimony  also  shows  that  the  deceased  was  deaf  and 
dumb,  but  a  well-grown  boy,  a  little  over*  fourteen  years  of 
age,  and  possessed  of  at  least  average  intelligence  and  quickness 
of  comprehension.  He  was  acquainted  with  street-cars.  His 
eyesight  was  good.  He  was  of  sufficient  age  and  intelligence  to 
understand  the  dangers  that  surrounded  him  in  that  locality. 
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and,  on  account  of  the  defect  he  was  laboring  under,  was  more 
bound  to  use  the  sdght  he  possessed  for  his  own  safety.  The 
question  of  his  contributory  negligence  was  properly  submitted 
to  the  jury.  2  Shearman  and  Bedfield  on  Negligence,  sec.  481. 
Both  parties  being  negligent,  the  true  rule  is  held  to  be  that 
*'the  party  who  last  has  a  clear  opportunity  to  avoid  the  accident, 
notwithstanding  the  negligence  of  his  opponent,  is  considered 
solely  responsible  for  it":  1  Shearman  and  Redfield  on  Negli- 
gence, sec.  99.  It  is  also  well  settled  that  a  plaintiff  may  re- 
cover damages  for  an  injury  caused  by  the  defendant's  negli- 
gence, notwithstanding  the  plaintiff's  own  negligence  exposed 
him  to  the  risk  of  injury,  if  such  injury  was  proximately  caused 
by  the  defendant's  omission,  after  becoming  aware  of  the  plain- 
tiff's danger,  to  use  ordinary  care  for  the  purpose  of  avoiding  the 
injury  to  him:  1  Shearman  and  Redfield  on  Negligence,  sec.  99. 
Under  such  circumstances,  the  obligation  rested  upon  the  defend- 
ant to  exercise  reasonable  care  to  avoid  the  consequences  of  ^^^ 
the  deceased's  negligence;  and  the  question  as  to  whose  negli- 
gence was  the  direct  and  proximate  cause  of  the  accident  was 
one  of  fact  for  the  jury  to  determine,  under  all  the  facts  and 
circumstances  of  the  case.  The  question  was  properly  submit- 
ted for  their  determination,  and  they  found  against  the  de- 
fendant. Under  the  circumstances  shown,  it  was  clearly  the 
duty  of  the  defendant  to  have  had  the  car  supplied  with  suffi- 
cient brakes,  motors,  and  appliances,  with  which  it  could  be 
controlled.  The  motorman  should  have  been  furnished  with 
sufficient  means  and  suitable  appliances  with  which  to  slow  down 
and  stop  the  car  immediately  on  the  first  appearance  of  danger. 
Allowing  the  appliances  adopted  and  in  use  for  the  purpose  of 
controlling  the  car  to  become  out  of  repair  and  useless  for  that 
purpose,  and  the  inability  of  the  motorman  to  stop  the  car  for 
that  reason,  were  doubtless,  as  the  jury  found,  the  proximate 
cause  of  the  accident.  The  defendant  should  not  be  allowed  to 
excuse  its  own  negligence  and  want  of  reasonable  care  in  such 
cases,  and  avoid  liability,  by  showing  that  prior  to  and  at  the 
time  of  the  accident  he  had  knowingly  been  negligent  in  keep- 
ing his  car  and  appliances  in  order  and  repair,  and  that  on  ac- 
count of  such  negligence  he  was  unable  to  prevent  the  injury 
complained  of  at  the  time  by  the  use  of  ordinary  care.  If  the 
defendant  knowingly  placed  in  operation  upon  the  public  street 
a  defective  car,  that  could  not  be  controlled  because  the  appli- 
ances provided  for  that  purpose  were  out  of  repair,  and  the  in- 
jury complained  of  was  occasioned  by  such  defective  brakes  and 
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appliances,  and  the  motorman  was  unable  to  avoid  the  effect  of 
the  contributory  negligence  of  the  deceased,  because  of  such  de- 
fects, then  it  would  probably  be  said  that  the  defendant's  negli- 
gence was  the  proximate  cause  of  the  injury.  In  the  case  of 
Penny  v.  Rochester  etc.  R.  R.  Co.,  7  N.  Y.  App.  Div.  595,  40  N. 
Y.  Supp.  172,  it  ^**^  appears  that  a  box  of  sand  was  usually 
provided  for  use  upon  the  car,  but  was  not  provided  for  use  at 
the  time  of  the  accident.  The  court  held  the  following  in- 
struction proper:  "If  the  jury  find  that,  by  using  the  sand  at 
the  time  this  accident  happened,  the  car  might  have  b<?en  stopped 
in  a  shorter  space  than  it  was,  it  was  a  question  for  them  to 
say  whether  it  was  not  negligence  on  the  part  of  the  defendant 
that  there  was  no  sand  on  the  car  to  use."  We  are  of  the  opinion 
that  the  court  committed  no  error  in  its  instructions  to  the  jurj': 
Hall  V.  Ogden  City  etc.  R.  R.  Co.,  13  Utah,  243;  67  Am.  St.  Rep. 
726;  Penny  v.  Rochester  R.  R.  Co.,  7  N.  Y.  App.  Div.  595; 
40  N.  Y.  Supp.  172;  1  Shearman  and  Redfield  on  Negligence, 
sees.  481-483;  2  Shearman  and  Redfield  on  Negligence,  sees. 
481-483;  Booth  on  Street  Railway  Law,  see.  305;  Dederichs  v. 
Salt  Lake  City  R.  R.  Co.,  13  Utah,  34.  We  are  also  satisfied 
that  there  was  evidence  to  support  the  verdict.  We  find  no  re- 
versible error  in  the  record. 
The  judgment  of  the  district  court  is  affirmed. 

Zame,  C,  J.,  and  Bartch,  J.,  concur. 


RAILROADS  —  STITEET  RAILWAYS  —  DANGEROUS  PRO- 
PELLING POWER.— If  a  street  railway  company  adopts  a  propell- 
ing power  such  as  electricity,  which  increases  the  danger  to  the  pub- 
lic, It  must  be  held  to  a  dejrree  of  care  proportionate  to  such  in- 
crease of  danger:  Hall  v.  Ogden  City  St  Ry.  Co.,  13  Utah,  243;  57 
Am.  St  Rep.  726. 

NEGLIGENCE— QUESTION  FOR  .JURY.— If  the  facts  are  In  dis- 
pute, or  if  different  conclusions  may  be  drawn  therefrom,  the  ques- 
tion of  negligence  is  for  the  jury;  otherwise,  it  is  for  the  court: 
Watson  V.  Portland  etc.  Ry.  Co.,  91  Me.  584;  G4  Am.  St  Rep.  2&S. 

NEGLIGENCE  IN  INJURING  NEGLIGENT  PERSON.— There 
can  be  no  recovery  for  damages  caused  by  negligence  to  which  the 
person  injured  contributed,  but  where  the  negligent  act  which 
caused  the  injury  is  done  after  the  negligence  of  the  Injured  party 
is  l^nown  to  the  other  party,  and  the  injury  might  have  been 
avoided  by  the  exercise  of  reasonable  care  on  his  part,  there  is  an 
exception  to  the  general  rule,  and  the  contributory  negligence  of 
the  Injured  party  will  not  defeat  a  recovery:  Keefe  v.  Chicago  etc 
Ry.  Co.,  92  Iowa,  182;  54  Am.  St  Rep.  542;  Hall  v.  Ogden  City  St 
Ry.  Co..  13  Utah,  243;  57  Am.  St.  Rep.  726. 

NEGLIGENCE  IN  IN.TURING  NEGLIGENT  PERSON-PROXI- 
MATE CAUSE.— Tlie  questiou.  In  such  cases,  as  to  whose  negligence 
was  the  proximate  cause  of  the  injury  Is  one  of  fact  for  the  jin-y 
to  determine  under  the  circumstances  of  each  particular  case:  Hall 
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V.  Ogden  City  St.  Ry.  Co.,  13  Utah,  243;  57  Am.  St  Rep.  726;  mono- 
graphic note  to  Gilson  v.  Delaware  etc.  Canal  Co.,  36  Am.  St  Rep. 
851,  on  proximate  and  remote  cause. 


Brown  v.  Markland. 

[16  Utah,  860.] 

BVIDBNOB— ADMISSIBILITY  OP  WRITTEN  INSTRU- 
MENT AS  PART  OF  CONTRACT.— If  parties,  at  the  Ume  of  enter- 
ing into  a  written  contract,  expressly  strike  out  of  it  an  instrument, 
which  has  not  been  perfected  or  executed,  and  which  is  understood 
to  be  no  part  of  the  contract,  it  is  not  afterward  admissible  in  evi- 
dence as  constituting  a  part  of  the  contract. 

EVIDENCE,  PAROL— WHEN  ADMISSIBLE  TO  INTER- 
PRET CONTRACT.— Whenever  the  terms  of  a  contract  are  sus- 
ceptible of  more  than  one  interpretation,  or  a  latent  ambiguity  arises, 
or  the  extent  and  object  of  the  contract  cannot  be  ascertained  from 
the  language  employed,  parol  evidence  may  be  introduced  to  show 
what  was  in  the  minds  of  the  parties  at  the  time  of  making  the  con- 
tract and  to  determine  the  object  on  which  it  was  designed  to 
operate. 

CONTRACTS— RIGHT  OF  ACTION,  WHEN  MADE  FOR  A 
THIRD  PERSON'S  BENEFIT.— If  a  promise  or  contract  has  been 
made  between  two  parties  for  the  benefit  of  a  third,  an  action  will 
lie  thereon,  at  the  Instance  and  in  the  name  of  the  party  to  be 
benefited,  although  the  promise  or  contract  was  made  without  his 
knowledge,  and  without  any  consideration  moving  from  him.  This 
principle  applies  to  the  sale  of  a  mine,  where  the  purchaser  as- 
sumes, and  agrees  to  pay,  the  claim  of  a  third  person  againSt  it. 

APPEAL— HARTvlLESS  ERROR— REVERSAL  OF  JUDG- 
MENT.—The  erroneous  admission  of  immaterial  evidence  is  no 
ground  for  reversal,  where  the  rights  of  the  appellant  were  not  pre- 
judiced by  the  error. 

Action  by  Mary  E.  Brown  against  Charles  B.  Markland  on  a 
contract.  There  was  a  judgment  for  the  plaintiff,  and  the  de- 
fendant appealed. 

Bennett,  Harkness,  Howatt,  and  Bradley  &  Richards,  for  the 
appellant. 

Brown  &  Henderson,  for  the  respondent. 

***  BARTCH,  J.  This  is  an  action  upon  a  contract,  which, 
the  plaintiff  claims,  was  made  for  the  benefit  of  herself  and 
others,  although  she  was  not  a  party  thereto.  It  appears  that 
on  April  30,  1894,  William  A.  Frailey  and  associates,  owners  of 
a  mine,  entered  into  a  written  contract  with  the  defendant, 
whereby,  for  a  certain  consideration,  they  agreed  to  convey  their 
mine  to  him  free  of  encumbrance,  except  a  mortgage  lien,  and 
certain  claims  of  persons  for  labor  performed  and  materials 
furnished  at  the  mine,  which  mortgage  and  claims,  it  is  con- 
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tended,  tlie  defendant  assumed  and  agreed  to  pay.  The  plain- 
tiff maintains  she  was  one  of  these  claimants,  and,  at  the  trial, 
the  jury  returned  a  verdict  in  her  favor  for  the  amount  of  her 
claim,  and  the  court  entered  judgment  thereon.  This  appeal  is 
from  the  judgment. 

Counsel  for  the  appellant  insist  that  Exhibit  A,  an  instrument 
which  the  appellant  drew  up,  but  whicli  was  never  signed  by 
the  parties  to  the  transaction,  constituted  a  part  of  the  con- 
tract of  sale,  and  that  the  court  erred  in  excluding  it  from  the 
evidence.  Eespecting  Exhibit  A,  the  witness  Eichard  Gundry, 
one  of  the  owners  of  the  mine,  testified  that  Markland  drew  it 
up;  that  it  was  never  perfected  or  executed;  and  that  Exhibit  1, 
the  contract  read  to  the  jury,  was  the  only  agreement  between 
the  grantors  and  grantee.  Another  witness  testified  that  *^ 
the  owners  at  the  time  of  winding  up  the  transaction  objected 
to  the  exhibit  in  dispute;  that  it  was  not  a  part  of  the  agree- 
ment, and  was  not  to  be  considered  so;  and  that  Markland,  in 
the  presence  of  the  witness,  said:  "We'll  strike  this  Exhibit  A 
out.  We  don't  care  anything  about  it."  On  cross-examination, 
as  a  witness  in  his  own  behalf,  Markland  himself  said:  "Ex- 
hibit A  was  stricken  out."  From  this,  and  other  testimony 
in  the  record,  it  is  apparent  that  the  exhibit  in  question  consti- 
tuted no  part  of  the  contract,  and  was  properly  ejected. 

The  next  question  to  be  deteinnined  is.  What  were  the  rights 
of  the  respondent  under  the  contract  of  sale?  By  the  terms 
of  that  instrument,  the  owners  bound  themselves  to  convey  the 
property  to  Markland  "free  and  clear  of  all  liens,  claims,  clouds, 
and  encumbrances  whatsoever,  except  a  certain  mortgage  for 
about  three  thousand  seven  hundred  dollars,  and  interest  there- 
on, given  on  said  property,  ....  and  except  for  the 
claims  of  persons  who  have  performed  labor  upon  or  furnished 
materials  for  use  in  or  on  said  property,  and  which  outstand- 
ing claims  do  not  exceed  in  the  aggregate  the  sum  of  two  thou- 
sand five  hundred  dollars,"  the  conveyance  to  be  made  and  de- 
livered on  or  before  May  10,  1894.  The  mortgage  indebtedness 
and  claims  Markland  assumed  and  agreed  to  pay,  as  stipulated 
in  the  writing  signed  by  him  and  the  owners.  The  deed  exe- 
cuted and  delivered  in  pursuance  of  the  agreement  bears  date 
May  7,  1894.  There  is  no  question  that  the  amount  of  all  the 
claims,  including  the  respondent's,  is  less  than  two  thousand 
five  hundred  dollars.  At  the  trial  the  court  permitted  evidence 
to  be  introduced  to  show  what  the  intentions  of  the  parties  to 
the  transaction  were,  at  the  time  of  the  making  of  the  contract 


March,  1898.J  Beown  v.  Mabkland.  631 

of  sale,  respecting  the  assumption  of  the  payment  of  respond- 
ent's claim  by  the  appellant.  This  was  objected  to  as  incompe- 
tent, on  the  ground  that  it  was  sought  thereby  to  contradict  the 
***"*  terms  of  a  written  agreement.  Under  the  circumstances 
of  this  case,  we  do  not  think  the  objection  well  taken.  One  of 
the  issues  was  whether  respondent's  claim  was  one  to  be  paid 
by  virtue  of  the  written  contract.  It  had  appeared  in  evidence 
that  she  had  furnished  money  and  supplies  for  the  amount  of 
her  claim  to  the  owners  of  the  mine,  with  which  to  operate  it. 
The  contract  does  not  appear  to  be  very  specific  and  certain  as 
to  such  a  claim.  It  might  have  been  intended  to  be  included 
within  its  terms  and  it  might  not.  Just  what  the  intention  of 
the  parties  respecting  it  was  by  using  the  expression,  "claims 
of  persons  who  have  performed  labor  upon  or  furnished  ma- 
terial for  us  in  or  on  said  property,"  must  depend  upon  the  sur- 
rounding circumstances.  In  the  light  of  what  was  said  and 
done  at  the  time  of  a  transaction,  of  the  conduct  of  the  parties 
thereafter,  and  of  the  interpretation  which  they  themselves 
have  placed  upon  it,  a  court  is  more  likely  to  arrive  at  the  real 
meaning  and  intent  of  the  parties  when  the  terms  employed 
in  an  instrument  are  indefinite  or  ambiguous.  Such  evidence 
is  not  received  to  vary  the  language  of  the  writing,  but  to  explain 
what  was  meant  by  its  use.  It  serves  to  explain  the  subject  mat- 
ter, and  enables  the  court  to  determine  what  the  instrument  re- 
ferred to  and  embraced.  Its  o6ject  is  to  elucidate  the  meaning  of 
the  parties.  Therefore,  in  this  case,  for  the  purpose  of  showing  the 
intended  meaning  of  the  expression  here  under  consideration, 
and  to  ascertain  whether  or  not  the  contracting  parties  intended, 
by  making  use  of  that  language,  to  include  the  respondent's 
claim,  as  a  part  of  the  debt  to  be  assumed,  parol  evidence  of 
what  was  said  and  done  by  them  respecting  the  claim,  at  the 
time  of  the  execution  of  the  agreement,  was  admissible.  Where 
the  terms  employed  in  a  written  instrument  are  clear  and  un- 
equivocal, ^***  import  what  the  legal  obligation  is,  and  are  not 
uncertain  as  to  the  object  and  intent  of  the  contract,  parol  evi- 
dence is  not  admissible  to  controvert  them;  but  whenever  the 
terms  are  susceptible  of  more  than  one  interpretation,  or  a  latent 
ambiguity  arises,  or  the  extent  and  object  of  the  contract  cannot 
be  ascertained  from  the  language  employed,  parol  evidence  may 
be  introduced  to  show  what  was  in  the  minds  of  the  parties  at 
the  time  of  making  the  contract,  and  to  determine  the  object 
on  which  it  was  designed  to  operate.  In  Browne  on  Parol  Evi- 
dence, section  54,  the  author  says:     "The  conversations  and 
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acts  of  the  parties  to  a  contract,  at  and  about  the  time  of  the 
making  of  the  contract,  as  well  as  subsequent  to  the  making 
of  the  contract,  are  admissible  in  evidence  to  show  what  sense 
the  parties  attached  to  any  term  or  phrase  used  in  the  contract, 
which  is  in  itself  susceptible  of  more  than  one  interpretation, 
or  which,  viewed  in  the  light  of  the  evidence  explanatory  of 
the  subject  matter,  the  relations  of  the  parties,  and  the  cir- 
cumstances, may  reasonably  be  susceptible  of  more  than  one  in- 
terpretation": See,  also,  Browne  on  Parol  Evidence,  sees.  53, 
55;  1  Greenleaf  on  Evidence,  sec.  277;  2  Wharton  on  Evidence, 
sec.  940;  Bartels  v.  Brain,  13  Utah,  162;  Swett  v.  Shumway, 
102  Mass.  365;  3  Am.  Eep.  471;  Hart  v.  Hammett,  18  Vt.  127; 
Barrett  v.  Stow,  15  111.  423;  Noyes  v.  Canfield,  27  Vt.  79;  Good- 
rich V.  Stevens,  5  Lans.  230;  Stoops  v.  Smith,  100  Mass.  63;  97 
Am.  Dec.  76;  1  Am.  Eep.  85;  Field  v.  Munson,  47  N.  Y.  221; 
Bradley  v.  Washington  etc.  Steam  Packet  Co.,  13  Pet.  89;  Beed 
V.  Insurance  Co.,  95  U.  S.  23. 

In  the  case  at  bar,  the  witness  Eichard  Gundry,  one  of  the 
grantors,  testified  that  at  the  time  of  the  transaction  the  re- 
spondent, Mrs.  Brown,  had  a  claim  of  about  three  hundred  and 
eighty  dollars  against  the  mine;  that  at  that  time  the  grantee 
was  informed  by  him  that  she  was  one  of  the  claimants;  and 
also  that  her  claim  was  a  part  of  the  debt  against  the  mine. 
The  witness  Frailey,  another  of  the  grantors,  testified,  ^^'^  it 
appears  without  objection,  that  it  was  a  part  of  the  agreement 
that  Markland  should  pay  and  settle  Mrs.  Brown's  claim.  Mrs. 
Brown  testified,  in  part,  concerning  what  was  said  between 
her  and  Markland,  in  April,  1894,  as  follows:  "I  said  to  him: 
*I  am  perfectly  willing  to  transfer  this  account  to  you  if  you 
will  assume  the  debt.'  He  said:  'I  can't  do  anything  until  I 
see  the  owners,  but  when  I  have  seen  the  owners  I  will  let  you 
know.'  After  he  had  made  arrangements — I  don't  know  what 
arrangements — with  the  owners,  he  came  back  to  me  next 
morning  and  said  hurriedly:  'I  have  made  satisfactory  ar- 
rangements with  the  owners.  I  assume  your  bill,  and  I  will  pay 
it  with  interest.' "  The  witness  also  testified  that  he  said  he 
would  pay  it  "in  sixty  days."  The  appellant  testified  concern- 
ing a  conversation  with  Mrs.  Brown,  respecting  payment,  in  the 
latter  part  of  April,  1894,  as  follows:  "She  asked  me  about 
that  claim  of  hers,  and  I  said,  if  things  keep  looking  as  they 
are  now  [because  they  had  struck  what  seemed  to  be  a  body 
of  galena  ore  in  the  mine]  that  it  wouldn't  be  sixty  days."  The 
witness  further  stated  that,  in  a  cooiversatian  with  Mrs.  Brown, 
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he  told  her  the  first  money  he  got  out  of  the  mine  he  "would 
pay  toward  applying  on  those  claims  out  there."  This,  and 
other  evidence  of  a  similar  character,  was  admissible,  in  ac- 
cordance with  the  principle  above  stated,  and  is  quite  sufficient 
to  convince  the  mind  that  the  terms  employed  in  the  agree- 
ment by  the  contracting  parties  were  designed  by  them  to  in- 
clude the  respondent's  claim.  The  contract  thus  made,  for  a 
valuable  consideration,  inured  to  her  benefit,  and  the  grantee 
of  the  premises  became  the  promisor.  She  thereafter  had  a 
right  to  look  to  him  for  payment  of  her  claim,  under  the  rule 
that  "where  a  promise  or  contract  has  been  made  between 
two  parties  for  the  benefit  of  a  third,  an  action  will  lie  thereon 
'^"^  at  the  instance  and  in  the  name  of  the  party  to  be  bene- 
fitted, although  the  promise  or  contract  was  made  without  his 
knowledge,  and  without  any  consideration  moving  from  him": 
Montgomery  v.  Eief,  15  Utah,  495;  Thompson  v.  Cheesman, 
15  Utah,  43;  Clark  v.  Fisk,  9  Utah,  94;  1  Parson8  on  Con- 
tracts, 467. 

It  is  also  insisted  that  the  court  erred  in  permitting  the 
witness  Thomas  to  testify  to  a  conversation  he  said  he  had  with 
the  appellant,  concerning  a  claim  the  witness  had  against  the 
mine.  This  evidence  was  clearly  immaterial,  and  ought  to  have 
been  excluded;  but,  under  the  circumstances  of  this  case,  we 
do  not  regard  its  admission  as  reversible  error.  It  did  not 
prejudice  the  rights  of  the  appellant,  if  the  respondent  was  en- 
titled to  recover,  and  we  think  she  was,  by  reason  of  the  con- 
tract between  the  appellant  and  the  owners  of  the  mine.  We 
are  also  of  the  opinion  that  the  instructions  of  the  court,  un- 
der the  facts  of  this  case,  although  subject  to  criticism,  were 
not  prejudicial  to  the  appellant.  We  find  no  reversible  error 
in  the  record. 

The  judgment  is  afiirmed. 

Zane,  C.  J.,  and  Miner,  J.,  concur. 


EVIDENCE,  PAROL— CONTRACTS.— Parol  evidence  Is  admis- 
sible to  explain  a  writing;  to  make  its  terms  definite;  to  fill  out  an 
incomplete  contract;  to  apply  the  terms  of  a  writing  to  the  subject 
matter;  to  show  the  circumstances  under  which  a  contract  was 
made;  or  to  show  wliether  a  paper  ever  became  a  contract  or  not: 
See  monoprapliic  note  to  ITnrris  v.  Murphy.  56  Am.  St.  Rep.  661,  on 
subsequent  parol  apreeniont  to  vary  a  writing, 

CONTRACT  FOR  BENEFIT  OP  THIRD  PERSON— ACTION.— 
A  person  for  whose  benefit  nn  express  promise  Is  made  in  a  valid 
contract  botwoon  others  maj'  maintain  an  action  thereon  In  his 
own  name:  Note  to  St.  Louis  v.  Von  Phul,  64  Am.  St.  Rep.  708. 
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APPEAL.— HARMLESS  ERROR  Is  no  ground  for  reversal  of 
Judgment:  Osborne  v.  Francis,  38  W.  Va.  312;  45  Am.  St,  Rep.  Si^O; 
Farwell  Co.  v.  Wolf,  l>6  Wis.  10;  G5  Am,  St  Rep.  22;  Eockford  City 
By.  Co.  V.  Blake,  173  Ul,  354;  64  Am.  St  Rep.  122. 


Hague  v,  Nephi  Irrigation  Company. 

[16  Utah,  421.] 

WATERS— ACTION— SUFFICIENCY  OF  COMPLAINT.— 
The  allegations  of  a  complaint,  in  a  suit  brought  to  determine  the 
plaintiff's  right  to  the  use  of  water  from  a  stream,  are  sufficient  to 
withstand  a  general  demurrer,  where  ownership,  invasion  of  right, 
and  injury  are  clearly  and  distinctly  alleged,  for  a  cause  of  action 
is  stated,  at  least  in  general  terms,  although  there  is  no  distinct  al- 
legation as  to  how  the  plaintiff  became  the  owner  of  the  water  right, 
whether  by  appropriation,  adverse  user  or  purchase.  His  title  may 
be  shown,  by  proof,  under  such  general  allegations. 

WATERS— APPROPRIATION  — TESTS.  —  Appropriation  of 
water  does  not  mean  merely  the  diverting  of  it,  but  includes  its  use 
for  some  beneficial  purpose.  The  appropriation,  intention  of  the  ap- 
propriator,  use,  and  beneficial  purpose,  are  the  tests  which  deter- 
mine the  rights  acquired  by  the  diversion  of  a  stream. 

WATERS— APPROPRIATION  —  RESTRICTIONS.  —  What- 
ever may  be  the  quantity  of  water  diverted  from  a  stream,  the  ex- 
tent of  the  appropriation  is  limited  to  the  quantity  necessary  for  the 
purposes  for  which  the  appropriation  is  made,  and  the  intention  to 
apply  it  to  some  useful  purpose,  without  unnecessary  delay,  must 
also  appear,  in  order  to  confer  upon  the  approprlator  a  vested  right 
thereto. 

WATERS— APPROPRIATION— EXCESS.— If  more  water  is 
diverted  from  a  stream  than  is  necessary  to  satisfy  the  useful  ob- 
ject or  purpose  of  the  appropriation,  there  is  no  vested  right  in  such 
excess,  and  it  may  be  taken  by  a  subsequent  approprlator  for  a  use- 
ful purpose. 

WATERS— APPROPRIATION— EXCESS.— If  persons  divert 
the  waters  of  a  stream,  for  domestic  purposes  and  in-igation. 
In  larger  quantities  than  is  necessary  for  the  uses  intended,-  the 
excess  may  be  appropriated  by  the  owner  of  a  mill  for  manufactur- 
ing purposes,  or  so  much  thereof  as  may  be  necessary  for  his  use. 

WATERS— DIVERSION— RIGHT  TO  CHANGE  PLACE  OF. 
One  who  is  entitled  to  the  use  of  water  flowing  in  a  stream,  and 
who  has  diverted  it,  may  change  the  place  of  diversion,  if  such 
change  causes  no  injury  to  the  rights  of  others  previously  acquired; 
but  it  Is  otherwise  when  the  rights  of  a  subsequent  approprlator 
are  injuriously  affected  by  the  change. 

WATERS— DIVERSION— RIGHT  TO  CHANGE  PLACE  OF. 
If  a  prior  approprlator  of  water  in  a  stream,  and  a  subsequent  ap- 
proprlator, are  each  entitled  to  a  certain  portion  of  the  stream, 
neither  can  change  the  place  of  diversion  so  as  to  injuriously  effect 
the  rights  of  the  other. 

APPEAL— THE  FAILURE  TO  MAKE  A  FINDING  on  an 
issue  is  not  reversible  error  if,  under  the  facts  afad  circumstances 
disclosed  by  the  evidence,  it  would  necessarily  have  been  prejudi- 
cial to  the  appellant,  and  the  facts  found  are  sufficient  to  sustain  the 
decree. 

APPEAIv— COMPETENCY  OF  EVIDENCE  IN  EQUITY 
OASES.— If  there  is  ample  proof  in  the  record,  unassailed,  to  Justify 
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the  findings  and  decree,  in  an  equity  case,  the  appellate  court  •will 
not  determine  the  competency  of  evidence  which  could  not  have  af- 
fected the  decree. 

Suit  by  John  Hague  against  the  Nephi  Irrigation  Company. 
The  controversy  was  over  the  use  of  the  water  of  Salt  creek,  in 
the  town  of  Nephi,  The  plain-tiff  claimed  a  right  to  use  a  cer- 
tain portion  of  such  water  for  manufacturing  purposes,  and  the 
defendant  a  right  to  divert  a  part  of  such  portion  for  the  pur- 
poses of  irrigation  before  its  subjection  to  the  plaintiff's  use. 
The  town  of  Nephi  was  settled,  in  1851,  by  nineteen  families, 
and,  in  1852,  the  water  of  Salt  creek  was  diverted  from  its 
natural  channel  for  culinary,  domestic,  and  agricultural  pur- 
poses. In  the  year  last  named,  the  plaintiff's  predecessor  in  in- 
terest built  a  gristmill,  locating  it  on  the  stream  above  all  the 
points  where  water  had  been  diverted;  but  in  1853,  on  account 
of  trouble  with  the  Indians,  the  mill  was  moved  into  the  town, 
and  located  on  a  ditch.  The  mill  was  reconstructed  in  1854, 
and  a  right  of  way  to  carry  water  to  the  mill  was  obtained  from 
the  town.  About  the  year  1860,  the  millrace  was  moved  from 
the  ditch  and  connected  with  the  stream.  The  mill  and  its 
race  afterward  remained  in  this  location.  The  plaintiff,  in  1863, 
became  the  owner  of  the  mill  property  and  its  appurtenances 
by  purchase.  When  he  became  its  owner,  two  ditches  for  irri- 
gation and  culinary  purposes  had  been  taken  out  above  the  mill, 
but  the  water  to  supply  it  was  permitted  to  flow  down  the  stream, 
and,  after  passing  through  it,  was  diverted  and  used  for  the 
purpose  of  irrigating  a  large  body  of  land.  The  plaintiff  recon- 
structed the  mill  in  1863,  but  made  no  particular  change  in  the 
race,  which  afterward  remained  the  same.  No  controversy  arose 
over  the  plaintiff's  right  to  the  use  of  water  for  his  manufactur- 
ing purposes  until  the  defendant  began  to  divert  it,  five  or  six 
years  before  this  suit  was  brought,  so  as  to  prevent  it  from  flow- 
ing through  the  mill.  At  this  time  the  defendant  not  only  re- 
fused to  permit  the  plaintiff  to  use  the  water  to  which  he 
claimed  to  be  entitled,  but  asserted  the  right  to  change  the  place 
of  use,  and  to  divert  such  water  above  the  mill  whenever  it  chose 
to  do  so,  although  the  effects  of  such  change  and  diversion  would 
be  to  prevent  the  operation  of  the  mill  to  the  plaintiff's  injury. 
At  no  time  since  1862,  and  until  the  defendant  began  to  divert 
the  wator,  was  there  more  than  one-third  of  the  water  of  ttie 
stream  diverted  above  the  mill,  and  there  was  always,  during 
«!uch  period,  except  during  the  months  of  July,  August,  and 
Seiptember  of  each  year,  more  water  than  was  necessary  to  run 


63G  Hague  v.  Nephi  Irrigation  Ca  [Utah, 

the  mill.  After  the  commission  of  the  acts  of  diversion  com- 
plained of,  more  land  was  irrigated  from  ditches  taken  out  above 
the  mill  than  was  irrigated  from  the  same  sources  before.  The 
plaintiff  therefore  brought  suit  to  have  his  right  to  the  use  of 
the  water  ascertained  and  determined,  to  have  his  title  thereto 
quieted,  and  to  have  the  defendant  and  its  agents  restrained 
from  diverting  away  from  his  mill  any  portion  of  the  water  to 
which  he  might  be  entitled.  A  demurrer  to  the  complaint  was 
overruled,  and  a  decree  rendered  granting  to  the  plaintiff  the 
relief  asked.     The  defendant  appealed. 

Moyle,  Zane  &  Costigan  and  F.  W.  Chappell,  for  the  appellant. 

Thurman  &  Wedgewood,  for  the  respondent. 

***®  BARTCH,  J.  It  is  insisted  by  the  appellant,  at  the  out- 
set, that  the  complaint  fails  to  state  a  cause  of  action,  and 
that  its  demurrer,  by  which  this  point  was  raised,  ought  to 
have  ■**''  been  sustained.  The  objection  seems  to  be  that  it 
does  not  plead  the  acquisition  of  any  right  in  the  stream,  on 
the  part  of  the  plaintiff,  either  by  appropriation  or  by  adverse 
user.  It  is  alleged,  in  effect,  that  for  a  period  of  more  than 
thirty  years  prior  to  the  commencement  of  this  action  the 
plaintiff,  his  grantors  and  predecessors  in  interest,  operated  and 
were  the  owners  of  a  gristmill,  located  in  Nephi,  on  Salt  creek, 
and  during  such  period  were  the  owners  of  a  sufficient  water 
right  in  the  stream  to  operate  it;  that  they  had  the  free  and 
uninterrupted  use  of  the  water  during  that  period,  except  the 
interference  therewith  by  the  defendant  since  1894;  that  during 
1894,  and  since,  the  defendant  wrongfully  and  unlawfully  di- 
verted water  from  the  mill  which  was  necessary  to  operate  it, 
causing  injury  to  the  plaintiff;  and  that  it  threatens  to  continue 
to  do  so.  Ownership,  invasion  of  right,  and  injury  are  clearly 
and  distinctly  alleged,  and  a  cause  of  action  is  stated,  at  least 
in  general  terms,  although  there  is  no  distinct  allegation  as  to 
how  the  plaintiff  became  the  owner  of  the  water  right — whether 
by  appropriation,  adverse  user,  or  purchase.  Under  the  general 
allegations,  this  could  be  shown  by  proof.  If  the  defendant  de- 
sired a  more  specific  and  definite  allegation  of  ownership,  show- 
ing the  nature  thereof,  its  remedy  was  by  proper  pleading.  Hav- 
ing failed  in  this,  it  cannot  now  be  heard  to  complain:  Mangum 
T.  Mining  Co.,  15  Utah,  535.  We  are  of  the  opinion  that  the 
allegations  of  the  complaint  are  sufficient  to  withstand  a  gen- 
eral demurrer. 
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Counsel  for  the  appellant  next  insists  that  the  findings  and 
decree  are  "wholly  wrong  in  basing  the  plaintiff's  rights  upon 
his  adverse  use  of  the  water,"  there  being  no  evidence  showing 
such  use.  This  assumption  that  the  plaintiff's  rights  are  based 
on  adverse  user  is  warranted  neither  by  the  pleadings  nor  by  the 
findings  and  decree.  *^^  In  his  complaint  his  rights  are  based 
upon  ownership  since  about  1853,  the  time  Nephi  was  settled 
and  the  first  mill  erected.  From  the  findings  of  fact  it  appears 
that,  by  certain  conveyances,  executed  to  him  by  persons  own- 
ing a  right  to  use  of  water  of  Salt  creek  for  milling  purposes, 
and  by  actual  appropriation  and  use  thereof,  the  plaintiff  be- 
came the  owner  of  the  right  to  use  a  portion  of  the  waters  of 
that  stream,  and  ever  since  has  been  the  owner  thereof,  and 
used  the  same  to  operate  his  gristmill,  and  so  used  it  until  in- 
terrupted by  the  acts  of  the  defendant,  of  which  he  complains. 
The  decree  on  this  point  is  in  harmony  with  the  findings.  Thus 
plaintiff's  right  is  evidently  based  upon  appropriation,  pur- 
chase, and  use. 

But  it  is  contended  that  all  the  water  of  Salt  creek  was  ap- 
propriated for  irrigation,  domestic,  and  culinary  purposes  by 
the  first  settlers  of  Nephi,  in  1852,  before  the  first  mill  was 
built,  and  from  this  it  is  argued  that  there  was  no  water  flow- 
ing in  the  stream  which  was  soibject  to  appropriation  by  the 
owners  of  the  mill,  and  that  consequently  their  use  of  the  water 
was  simply  permissive,  and  ripened  into  no  right  which  the 
owner  could  enforce  in  law.  It  may  be  that  the  nineteen  families, 
who,  in  1851  or  1852,  first  settled  the  town  of  Nephi,  in  begin- 
ning to  reduce  a  few  arid  acres  of  land  to  a  state  of  cultivation 
and  productiveness,  appropriated,  as  stated  by  some  of  the  wit- 
nesses, or  attempted  to  do  so,  for  agricultural,  domestic,  and 
culinary  purposes,  all  the  waters  of  Salt  creek,  a  stream  which 
has  since  been  found  to  be  amply  sufficient  to  supply  a  town 
of  considerable  population — hundreds  of  families — for  the  same 
purposes,  and,  in  addition  thereto,  to  irrigate  large  bodies  of 
arid  lands.  Possibly,  with  the  limited  knowledge  of  irrigation 
in  those  days,  those  few  people,  in  an  attempt  to  irrigate  their 
lands  turned  all  the  water  '**•  of  the  stream  out  of  its  natural 
channel,  and  thought  they  appropriated  it;  but,  even  if  such  be 
the  fact,  it  does  not  necessarily  follow  that  it  was  all  "appro- 
priated," within  the  legal  sense  of  the  term.  Appropriation  of 
water  does  not  mean  merely  the  diverting  of  it,  but  includes  its 
use  for  some  beneficial  purpose.  The  appropriation,  intention 
of  the  appropriator,  use,  and  beneficial  purpose  are  the  tests 
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which  determine  the  rights  acquired  by  the  diversioD  of  a  stream. 
This  is  so  under  the  statutes,  and  the  use  may  be  for  domestic 
purposes,  irrigating  lands,  propelling  machinery,  and  the  like; 
that  is,  the  water  may  be  applied  to  any  useful  purpose:  Com- 
piled Ijaws  of  Utah  of  1888,  sec.  2780  (14  Stats.  253). 

The  object  and  intention,  under  the  law,  in  diverting  water, 
must  be  to  apply  it  to  some  useful  purpose,  and,  if,  by  means  of 
ditches,  more  is  diverted  than  is  necessary  for  such  purpose, 
the  excess  cannot  be  regarded  as  a  diversion  for  a  useful  pur- 
pose; for,  as  a  matter  of  fact,  such  excess  merely  runs  to  waste, 
and  its  diversion  cannot  result  in  a  vested  right.  If,  therefore, 
A,  who  owns  and  intends  to  irrigate  but  one  acre  of  land,  di- 
verts all  the  water  of  a  natural  stream,  which  is  sufficient  to 
irrigate  two  acres,  he  obtains  a  right  only  to  sufficient  water  to 
irrigate  his  one  acre,  and  B,  wjio  also  owns  an  acre,  may  ap- 
propriate the  excess.  If,  in  this  arid  region,  the  law  were  other- 
wise, it  would  be  a  menace  to  the  best  interests  of  the  state  as 
well  as  to  its  citizens,  because  it  would  enable  a  few  individuals, 
or  association  of  individuals,  by  diversion  of  water  in  excess  of 
use,  to  greatly  limit  the  area  of  the  public  domain  which  could 
be  cultivated,  and  thus  deprive  the  state  of  its  revenue  and  citi- 
zens of  homes  within  its  borders.  This  is  exemplified  in  the 
case  at  bar,  where  nineteen  families  settled  upon  public  lands, 
and  are  now  represented  as  then  having,  in  cultivating  a  com- 
paratively '*^®  few  acres  of  land,  diverted  all  the  water  of  the 
stream,  which  was  then  and  is  now  sufficient  to  irrigate  thou- 
sands of  acres,  and  to  supply  the  inhabitants  o-f  the  city  of 
Nephi  with  water  for  culinary  and  domestic  purposes.  No 
such  extravagance  in  the  use  of  water  was  ever  intended  by  the 
enactment  of  the  laws  relating  to  the  appropriation  and  use  of 
water  in  the  arid  belt  of  the  country.  The  extent  of  the  ap- 
propriation is  limited,  no  matter  how  much  water  may  have 
been  diverted,  to  the  quantity  necessary  for  the  purposes  for 
which  the  appropriation  is  made,  and  the  intention  to  apply  it 
to  some  useful  purpose,  without  unnecessary  delay,  must  also 
appear,  in  order  to  confer  upon  the  appropriator  a  vested  right 
thereto.  If  there  is  no  intention,  on  the  part  of  the  appropri- 
ator, to  apply  the  water  to  such  purpose,  within  a  reasonable 
time,  there  is  no  valid  appropriation,  and  the  water  remains  sub- 
ject to  appropriation  by  others.  So,  where  there  is  more  di- 
veri:ed  than  is  necessary  for  the  object  of  the  appropriation, 
there  can  be  no  intention  to  apply  the  excess  to  a  useful  pur- 
pose, and  Buch  excess  remains  subject  to  appropriation.     In 
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Kinney  on  Irrigation,  sec.  150,  it  is  said:  "This  intention  goes 
to  the  very  foundation  of  the  act  of  appropriation,  and  must 
be  evidenced  by  a  constancy,  or  steadfastness  of  purpose  or  la- 
bor, as  is  usual  with  men  engaged  in  like  enterprises,  who  de- 
sire a  speedy  accomplishment  of  their  designs."  In  Ortman  v. 
Dixon,  13  Cal.  34,  it  was  said:  "The  measure  of  the  right,  as 
to  extent,  follows  the  nature  of  the  appropriation  or  the  uses 
for  which  it  is  taken.  The  intent  to  take  and  appropriate  and 
the  outward  act  go  together.  If  we  concede  that  a  man  has  right 
by  mere  priority  to  take  as  much  water  from  a  running  stream 
as  he  chooses,  to  be  applied  to  such  purposes  as  he  pleases,  the 
question  still  arises,  what  did  he  choose  to  take?  And  this  de- 
pends upon  the  general  and  particular  uses  he  makes  of  it.  If, 
***  for  instance,  a  man  takes  up  water  to  irrigate  his  meadow 
at  certain  seasons,  the  act  of  appropriation,  the  means  used  to 
carry  out  the  purpose,  and  the  use  made  of  the  water  should 
qualify  his  right  of  appropriation  to  a  taking  for  a  specific  pur- 
pose, and  limit  the  quantity  to  that  purpose,  or  to  so  much  as 
necessary  for  it."  So,  in  Nevada  etc.  Canal  Co.  v.  Kidd,  37  Cal. 
282,  Mr.  Chief  Justice  Sawyer,  after  reference  to  a  number  of 
cases,  observed:  "The  doctrine  is,  that  no  man  shall  act  upon, 
the  principle  of  the  dog  in  the  manger,  by  claiming  water  by 
certain  preliminary  acts,  and  from  that  moment  prevent  others 
from  enjoying  that  which  he  is  himself  unable  or  unwilling  to 
enjoy,  and  thereby  prevent  the  development  of  the  resources 
of  the  country  by  others.  Anybody  else  may  divert  and  use 
all  the  water,  be  it  more  or  less,  that  a  prior  claimant  is  not  in 
a  present  condition  to  use,  and,  by  lack  of  diligence  on  his  part 
in  pursuing  and  perfecting  a  prior  inchoate  right,  many  acquire 
rights  even  superior  to  his":  Kinney  on  Irrigation,  sees.  151, 
153;  McKinney  v.  Smith,  21  Cal.  374;  Combs  v.  Agricultural 
Ditch  Co.,  17  Colo.  146;  31  Am.  St.  Rep.  275;  Maeris  v.  Bicknell, 
7  Cal.  262;  68  Am.  Dec.  257;  Nevada  Water  Co.  v.  Powell,  34 
Cal.  110;  91  Am.  Dec.  685;  Simpson  v.  Williams,  18  Nev.  432. 
The  principles  thus  referred  to  apply  with  much  force  to  the 
case  at  bar,  where  it  is  manifest  from  the  testimony  that  if  the 
first  settlers  diverted  all  the  water  of  Salt  creek,  they  diverted 
vastly  more  than  was  necessary  for  the  uses  intended,  and  there- 
fore the  respondent  and  his  predecessors  in  interest  had  a  right 
to  appropriate,  for  the  purposes  of  the  mill,  what  was  not  ap- 
plied to  some  useful  purpose  by  the  settlers,  within  a  reasonable 
time  after  their  diversion.  If  they  only  appropriated  a  portion 
of  the  stream,  which  seems  to  be  the  cme  indicated  by  the  cir- 
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cumstances  disclosed  in  the  record,  then  the  owners  of  the  mill 
could  appropriate  the  remainder,  or  so  much  '*'**  thereof  as 
was  necessary  for  the  use  intended  by  them.  In  either  event 
their  appropriation  was  lawful.  From  these  considerations, 
and  in  view  of  the  testimony  in  the  record,  it  is  quite  clear  that 
the  findings  and  decree  of  the  trial  court  are  substantially  cor- 
rect, being  fair  and  proper  deductions  from  the  evidenje. 

It  is  also  insisted  that  the  mill  was  built  subject  to  the  right 
of  the  appellant  to  change  its  place  of  diversion.  This  is  con- 
ceded by  counsel  for  the  respondent  as  to  the  quantity  of  water 
which  had  been  appropriated  above  the  mill,  and  used  by  the 
appellant  and  its  predecessors  in  interest,  prior  to  the  appropria- 
tion for  mill  purposes  by  the  owners,  and  we  do  not  see  that  this 
concession  can  injuriously  affect  the  rights  of  the  respondent, 
because  he  does  not  claim  that  the  water  to  which  he  is  entitled 
for  his  manufacturing  purposes  had  been  appropriated  and  used 
by  the  appellant,  and  then  returned  to  the  stream,  but  that  the 
appellant  had  no  right  to  divert  it  above  the  mill,  and  never 
did  appropriate  it,  except  below  the  mill,  after  it  had  answered 
his  purpose.  Where  a  prior  appropriator  of  water  merely 
changes  the  place  of  diversion  without  causing  injury  to  a  sub- 
sequent appropriator,  the  subsequent  appropriator  has  no  cause 
of  complaint.  It  may  be  otherwise,  however,  when  the  subse- 
quent appropriator  is  injuriously  affected  by  the  change.  In  the 
case  at  bar,  the  appellant  cannot  change  the  place  of  diversion 
of  water,  which  it  appropriated  subsequently  to  the  location 
and  erection  of  the  mill,  in  such  a  manner  as  to  prevent  the 
water,  to  which  the  respondent  is  entitled,  from  (flowing  through 
his  mill.  The  appellant  and  the  respondent  are  each  entitled  to 
the  use  of  a  certain  portion  of  the  stream,  and  neither  can 
change  the  place  of  diversion  so  as  to  injuriously  affect  the 
rights  of  the  other.  The  law,  however,  is  well  settled  that  one 
who  is  entitled  to  the  use  '^^^  of  water  flowing  in  a  stream 
may  change  the  place  of  diversion,  if  such  change  causes  no 
injury  to  the  rights  of  others  previously  acquired.  In  Kinney 
on  Irrigation,  sec.  154,  the  author  says:  "When  water  has  been 
lawfully  appropriated,  the  priority  thereby  acquired  is  not  lost 
by  changing  the  use  for  which  it  was  first  appropriated  and  ap- 
plied, or  the  place  at  which  it  was  first  employed,  provided,  that 
the  alterations  made  from  time  to  time  shall  not  be  injurious 
to  the  rights  acquired  by  others  prior  to  the  change."  In  Butte 
etc.  Mountain  Co.  v.  Morgan,  19  Cal.  609,  it  was  hedd  that,  where 
a  person  appropriated  and  diverted  water  of  a  stream  at  a  cer- 
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tain  point,  he  could  not  afterward  change  the  place  of  diversion^ 
to  the  prejudice  of  the  rights  of  a  subsequent  appropriator. 
The  court  said:    "The  rule  is  that  the  change  must  not  injuri- 
.  ously  affect  the  rights  of  others."     In  Junkans  v.  Bergin,  67 
Cal.  267,  it  was  observed:    "Undoubtedly,  one  entitled  to  diverfe 
a  quantity  of  water  from  a  stream  may  take  the  same  at  any 
point  on  the  stream  and  may  change  the  point  of  diversion  at 
pleasure,  if  the  rights  of  others  be  not  injuriously  affected  by 
the  change.**    So,  in  Proctor  v.  Jennings,  6  Nev.  83,  3  Am.  Rep. 
240,  it  was  said:    "The  rights  of  each  successive  person  appro- 
priating water  from  a  stream  are  subordinate  to  all  those  pre- 
viously acquired,  and  the  rights  of  each  are  to  be  determined 
by  the  condition  of  things  at  the  time  he  makes  his  appropria- 
tion.   So  far  is  this  rule  carried  that  those  who  were  prior  to 
him  can  in  no  way  change  or  extend  their  use  to  his  prejudice^, 
but  are  limited  to  the  rights  enjoyed  by  them  when  he  se- 
cured his":  Black's  Pomeroy  on  Water  Eights,  sec.  69;  Fuller 
V.  Swan  River  etc.  Min.  Co.,  12  Colo.  12;  Kidd  v.  Laird,  15  Cal. 
162;  76  Am.  Dec.  472;  Ramelli  v.  Irish,  96  Cal.  214;  Lobdell  v. 
Simpson, 2  Nev.  274;  90  Am.  Dec.  537;  Columbia  Min.  Co.  v. 
Holter,  1  Mont.  296.    The  cases  of  Fuller  v.  Swan  River  etc.  Min. 
Co.,  12  Colo.  12,  Kidd  v.  Laird,  15  Cal.  162;  76  Am.  Dec.  472,  and 
Ramelli  v.  Irish,  96  Cal.  214,  '^^^  were  cited  by  counsel  for  the  ap- 
pellant in  support  of  their  contention  here  under  consideration. 
Upon  examination,  however,  it  will  be  found  that  they  alL 
support  the  doctrine  above  stated,  that  one  who  is  entitled  to 
the  use  of  water  of  a  stream  may  change  the  place  of  diversion 
if  the  rights  of  subsequent  appropriators  are  not  affected  by  the 
change.    Counsel  for  the  appellant  also  cited  the  case  of  Last 
Chance  Min.  Co.  v.  Bunker  Hill  etc.  Co.  49  Fed.  Rep.  430,  and 
maintain  that  it  illustrates  the  proposition  that  "where  water 
is  used  for  domestic  and  irrigation  purposes,  the  place  of  di- 
version can  always  be  changed."    That  portion  of  the  opinion 
quoted  in  their  brief  and  on  which  they  rely  as  illustrating  their 
position,  appears  to  be  simply  dictum.     The  portion  which  is 
authoritative  is  covered  by  the  syllabus,  which  is  by  the  court, 
as  follows:    "The  appropriator  of  water,  to  be  used  at  a  specified 
place  for  the  purpose  of  operating  machinery  and  other  works, 
after  so  using  it  and  returning  it  to  its  original  channel,  cannot 
change  the  place  of  use  to  the  damage  of  a  subsequent  appro- 
priator lower  down  on  the  stream."     The  proposition  of  the 
appellant  in  the  case  at  bar,  that  it  has  the  right  to  change  the 
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:place  of  diversion,  must  therefore  be  limited  to  instances 
where  the  change  does  not  injuriously  affect  the  rights  of  re- 
spondent 

It  is  further  contended  for  the  appellant  that  an  affirmative 
•issue  of  equitable  estoppel  was  set  up  in  the  answer,  and  that 
4he  failure  of  the  court  to  find  upon  such  issue  was  error.  If  it 
■were  conceded  that  such  an  issue  was  contained  in  the  plead- 
"ings,  still  the  failure  to  make  a  finding  thereon  would  not  be  re- 
versible error  because  such  finding,  under  the  facts  and 
•  circumstances  disclosed  by  the  evidence,  would  necessarily  have 
been  prejudicial  to  the  appellant,  and  the  facts  found  are  suffi- 
•cient  to  sustain  '*^*  the  decree:  Maynard  v.  Locomotive  Engi- 
neers' etc.  Assn.,  16  Utah,  145,  ante,  p.  602;  Groome  v.  Ogden 
'City  Corporation,  10  Utah,  64. 

The  appellant  also  complains  of  the  admission  of  certain 
■oral  evidence  relating  to  the  grant  of  a  right  of  way  to  convey 
•water  to  the  mill  in  1854  to  a  municipal  record,  and  to  owner- 
ship of  a  mill  by  repute.  Inasmuch,  however,  as  there  is  ample 
proof  in  the  record,  unassailed,  to  support  and  justify  the  find- 
ings and  decree,  and  as  this  was  a  cause  in  equity,  we  do  not 
regard  it  important  to  determine  the  competency  of  the  evi- 
vdence  to  which  the  objection  refers. 

It  is  further  urged  in  behalf  of  the  appellant  that  the  find- 
Icings  respecting  the  quantity  of  water  to  which  the  respondent 
is  entitled  during  the  several  periods  of  the  year  are  not  justi- 
.fied  by  the  proof,  and  that  such  quantity  was  decreed  to  him 
without  any  basis  therefor  in  the  evidence.  It  appears  in  the 
testimony  that  the  declination  of  the  millrace  or  flume  has  not 
-been  changed  since  1862;  that  the  size  of  the  flume  is  the  same 
-as  it  was  before;  that  it  required  about  fifteen  or  sixteen  inches 
in  depth  of  water,  running  in  the  fiume,  to  operate  the  mill  at 
its  full  capacity;  and  that  during  the  winter  months  the  mill 
was  always  run  at  its  full  capacity.  There  is  also  evidence  show- 
ing the  condition  of  the  stream,  and  how  the  millrace  was  ope- 
rated during  the  other  seasons  of  the  year;  and,  without  further 
reference  in  detail,  we  are  of  the  opinion  that  the  findings  are 
not  subject  to  the  objections  thus  interposed,  in  view  of  the  fact 
that  a  provision  is  made  for  a  division  of  the  water  between  the 
parties,  within  a  given  time,  after  notice  of  the  decree,  and,  in 
case  they  cannot  agree,  then  for  determining  by  measurement  the 
quantity  of  water  to  which  each  party  is  entitled.  We  do  not 
deem  it  important  to  discusB  the  other  queetions  presented,  al- 
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though  they  have  not  escaped  our  natice.    We  find  no  revereible 

error  in  the  record. 

The  judgment  is  affirmed. 

Zane,  C.  J.,  and  Miner,  J.,  concur. 

WATERS— APPROPRIATION— A  mere  diversion  of  water  from 
a  stream  does  not  constitute  an  appropriation.  To  malce  It  such 
there  must  be  an  application  of  the  water  to  a  beneficial  use:  Farm- 
ers' Independent  Ditch  Co.  v.  Agricultural  Ditch  Co.,  22  Colo.  513;  55 
Am.  St  Hep.  149.  The  amount  of  an  appropriation  of  water  is,  in 
every  instance,  limited  to  the  uses  for  which  it  was  made,  and  re- 
stricted to  the  quantity  needed  for  the  purpose:  Nevada  Ditch  Co. 
V.  Bennett,  30  Or.  59;  60  Am.  St.  Rep.  777,  and  monographic  note 
thereto  showing  what  constitutes  an  appropriation  of  water,  and 
that  waters  not  used  are  subject  to  appropriation  by  another.  A 
prior  appropriator  of  water  may  change  the  point  of  diversion  at 
pleasure,  if  he  does  not  thereby  injure  the  rights  of  others:  Note 
to  Wimer  v.  Simmons,  50  Am.  St.  Rep.  700. 

APPEAL.— A  FAILURE  TO  MAKE  FINDINGS  OF  FACT  on 
material  issues  is  not  reversible  error,  where,  if  found,  they  must 
necessarily  have  been  adverse  to  the  appellant,  and  when  those  al- 
ready found  were  sufficient  to  support  the  judgment:  Maynard  v. 
Locomotive  etc.  Ins.  Assn.,  16  Utah,  145,  ante,  p.  602. 

APPEAL.— ERROR  WITHOUT  PREJUDICE  Is  no  ground  for  a 
reversal  of  judgment:  Note  to  Plymouth  County  Bank  v.  Gilman, 
46  Am.  St  Rep.  791. 


Hamner  V.  Ballantynb. 

[16  Utah,  486.] 

JUSTICE  OF  THE  PEACE-APPEAL-JURISDICTION 
AFTER  ADDITION  OF  NEW  PARTIES  AND  DISMISSAL  AS  TO 
OTHERS.— If  a  justice's  court  has  jurisdiction  of  the  parties  to  a 
case  before  it,  and  of  its  subject  matter,  an  appeal  from  the  jus- 
tice's court  to  a  district  court  gives  the  appellate  court  jurisdiction 
of  both.  Hence,  If  new  parties  defendant  are  added  on  such  appeal, 
and  they  entered  an  appearance,  a  dismissal,  in  the  district  court,  as 
to  the  only  party  defendant  in  the  justice's  court  does  not  deprive 
the  district  court  of  jurisdiction  of  the  case,  or  of  the  parties 
brought  in. 

EXECUTION  AGAINST  INDIVIDUAL  PARTNER,  WHEN 
VOID.—An  execution  upon  a  judgment  against  a  firm,  so  far  as  It 
purports  to  be  against  the  individual  property  of  Its  members,  is 
absolutely  void,  though  it  will  protect  the  officer  who,  In  good  faith, 
executes  it 

EXECUTION— WRONGFUL  LEVY  OF  EXECUTION 
AGAINST  INDIVIDUAL  PARTNER^LIABILITY.— A  plaintiff 
who,  In  person,  or  by  his  attorney,  causes  to  be  Issued  and  delivered 
to  an  officer,  an  execution  against  the  property  of  an  Individual 
member  of  a  firm,  when  the  judgment  Is  against  the  firm  by  name, 
and  there  is  no  judgment  against  the  Individuals  composing  the 
firm,  is  guilty  of  a  trespass  or  tort  and  Is  answerable  for  the  con- 
sequences of  the  unlawful  act 

EVIDENCE— ACTION  FOR  WRONGFUL  LEVY  OF  EX- 
ECUTION AGAINST  INDIVIDUAL  PARTNER.— In  an  acUon  by 
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a  member  of  a  firm  against  one  for  the  wrongful  levy  of  an  execu- 
tion against  his  individual  property,  it  Is  competent  for  the  plain- 
tiff to  offer,  In  evidence,  the  judguieut-roll,  in  the  action  against  the 
firm,  for  the  purpose  of  proving  that  the  judgment  upon  which  the 
execution  was  founded  was  against  the  firm  and  not  against  him. 

Action  by  Hamner  against  Ballantyne,  instituted  before  a  jus- 
tice of  the  peace.  On  appeal  to  the  district  court  a  new  party, 
B.  K.  Bloch  &  Co.,  a  corporation,  was  added,  by  way  of  amend- 
ment, as  a  party  defendant,  and  the  action  was  there  dismissed 
as  to  Ballantyne,  upon  the  plaintiff's  motion.  The  judgment 
referred  to  in  the  opinion  was  obtained  by  B.  K.  Bloch  &  Co. 
There  was  a  judgment  for  the  plaintiff,  and  the  defendant  ap- 
pealed. 

John  W.  Judd,  for  the  appellant. 

G.  F.  Boreman  and  Evans  &  Rogers,  for  the  respondent. 

"^"^  ZAKE,  C.  J.  It  appears  from  the  evidence  in  this  record 
that  the  defendant  obtained  a  judgment  in  the  district  court 
against  the  firm  of  Blackburn  &  Co.  for  three  hundred  and  sixty- 
six  dollars  and  twenty-eight  cents;  that  an  execution  issued 
thereon,  reciting  a  judgment  against  the  individual  members  of 
the  partnership,  of  which  the  plaintiff  was  one,  as  well  as  against 
the  company  by  its  firm  name;  that  Thomas  H.  Ballantyne,  a 
deputy  United  States  marshal,  by  virtue  thereof,  seized  and 
levied  upon  the  two  hundred  and  forty-two  dollars  and  eighty- 
five  cents  in  dispute,  the  individual  property  of  the  plaintiff 
Hamner,  and  paid  it  to  the  attorney  of  the  defendant  B.  K. 
Bloch;  that  the  plaintiff  instituted  this  action  against  the  officer 
for  trespass  before  a  justice  of  the  peace,  who  rendered  judgment 
against  him  for  the  amount  so  seized;  that  upon  appeal  to  the 
district  court  a  similar  judgment  was  rendered  by  it,  and  upon 
appeal  to  this  court  it  was  reversed  and  remanded,  because  the 
writ  was  against  the  plaintiff  as  well  as  the  company,  and  was 
fair  on  its  face,  and  therefore  protected  him  from  damages  in 
consequence  of  the  wrong.  It  further  appears  that  the  com- 
plaint was  amended  by  the  plaintiff,  by  leave  of  the  district  court, 
before  another  trial,  by  making  B.  K.  Bloch  &  Co.,  the  plaintiff 
in  the  first  suit,  defendant,  and  afterward  on  the  trial  the  suit 
was  dismissed,  on  motion  of  the  plaintiff,  as  to  Ballantyne,  and 
thereupon  B.  K.  Bloch  &  Co.,  by  their  counsel,  entered  a  motion 
to  dismiss  the  suit  upon  the  ground  that  the  voluntary  dismissal 
as  to  the  only  defendant  in  the  justice's  court  deprived  the  court 
of  jurisdiction  to  try  the  case.     Counsel  for  the  defendant  con- 
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cedes  that  the  district  court  had  authority  to  grant  the  amend- 
ment, and  admits  the  new  defendant  voluntarily  appeared,  but 
insists  that  the  jurisdiction  of  the  district  court  depended  upon 
the  jurisdiction  of  the  justice.  This  position  would  have  been 
correct  had  there  *^*  been  a  want  of  jurisdiction  of  the  subject 
matter  of  the  suit  in  the  justice's  court.  When  the  subject  mat- 
ter of  the  suit  is  not  witliin  the  jurisdiction  of  the  justice,  it  is 
not  within  the  jurisdiction  of  the  district  court  on  appeal.  The 
appellate  court  gets  jurisdiction  by  appeal,  and,  if  the  justice 
could  have  no  jurisdiction  of  the  subject  matter,  none  could  be 
pven  to  the  district  court  by  the  appeal.  Undoubtedly,  the  jus- 
tice would  have  had  jurisdiction  of  B.  K.  Bloch  &  Co.,  had  the 
company  been  made  defendant,  and,  as  the  justice's  court  would 
have  had  jurisdiction  in  that  case,  the  appellate  court  had  juris- 
diction when  the  company  was  brought  in  by  the  amendment, and 
appearance  was  entered.  The  trial  of  the  cause  upon  the  appeal 
was  but  a  continuation  of  the  litigation  commenced  in  the  lower 
court.  The  justice's  court  had  jurisdiction  of  the  parties  to  the 
case  before  it,  and  of  its  subject  matter,  and  the  appeal  gave  the 
appellate  court  jurisdiction  of  both  and  it  acquired  jurisdiction 
of  B.  K.  Bloch  &  Co.,  by  the  amendment  and  appearance,  and 
the  dismissal  of  the  suit  as -against  Ballantyne  did  not  deprive  it 
of  jurisdiction  of  the  case  or  of  the  party  brought  in. 

With  respect  to  another  point  raised,  the  plaintiff,  Hamner, 
and  two  other  individuals  were  associated  together  and  doing 
business  by  the  common  name  of  Blackburn  &  Co.,  and  the  de- 
fendant B.  K.  Bloch  &  Co.  sued  them  by  that  name,  and  by  that 
name  obtained  judgment  against  the  firm.  But  the  execution 
purported  to  be  upon  a  judgment  against  the  individuals  com- 
posing the  firm  as  well.  The  firm  had  a  legal  existence,  and  a 
name  by  -which  it  was  capable  of  doing  business  and  of  being 
eued  and  to  that  extent  it  had,  in  law,  a  separate  and  distinct  ex- 
istence from  natural  persons.  In  law  there  were  four  persons; 
the  one  was  artificial,  and  with  a  more  limited  capacity.  Section 
3191  of  the  Compiled  Laws  of  Utah  of  1888,  subjects  *^^  to  suit 
and  judgment  such  artificial  person,  but  the  judgment  binds  only 
the  joint  property  of  the  natural  persons  associated  together  un- 
der the  common  name:  Levally  v.  Ellis,  13  Iowa,  544;  Davidson 
V.  Knox,  67  Cal.  143. 

The  execution  upon  the  judgment  against  the  firm,  so  far  aa 
it  purported  to  be  against  the  individual  property  of  its  members, 
was  absolutely  void;  but  it  protected  the  officer  who,  in  good 
laith,  executed  it,  bat  not  the  plaintiff  who,  in  peiBon  or  bj  hit 
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attorney,  caused  it  to  be  issued  and  delivered  to  him.  The  levy 
did  not  pass  the  legal  title  to  the  money  seized  to  the  officer.  He 
could  not  have  held  it  had  suit  been  brought  against  him  while  it 
was  in  his  hands,  without  showing  a  judgment  against  the  person 
whose  individual  property  it  was.  But  the  writ,  being  against 
the  owner,  though  void,  so  far  as  it  could  give  any  right  to  the 
money  seized,  its  command  executed  in  good  faith  excused  the 
trespass  or  wrong  or  tort,  as  termed  in  law,  as  to  the  officer,  and 
protected  him  from  the  consequences  of  the  injury  to  the  owner 
of  the  property,  and  from  damages  to  the  owner  resiulting  from 
that  injury.  But  the  command  of  the  writ  did  not  protect  B.  K. 
Bloch  &  Co.,  or  their  attorney,  for  wrongfully  causing  the  writ 
to  issue,  and  for  placing  it  in  the  hands  of  the  officer,  and  in  that 
way  causing  the  plaintiff's  money  to  be  seized,  and  for  wrongfully 
taking  the  proceeds  of  such  levy.  They  did  not  act  under  the 
writ,  and  it  could  not  protect  them  for  the  part  they  took  in  the 
trespass  or  tort.  The  law  required  them  to  know  the  judgment 
was  not  against  the  owner  of  the  money,  the  plaintiff  in  this  case, 
and  therefore  it  could  not  shield  them  from  the  consequences  of 
the  unlawful  act:  Day  v.  Bach,  87  N.  Y.  56;  9  Bacon's  Abridge- 
ment, 494;  Kerr  v.  Mount,  28  N.  Y.  659;  Foster  v.  Wiley,  27 
Mich.  244;  15  Am.  Eep.  185;  Thomas  v.  Hinsdale,  78  HI.  259; 
Cooley  on  Torts,  2d  ed.,  148. 

****  On  the  trial  of  this  case  the  plaintiff  offered  in  evidence 
the  judgment-roll  in  the  case  of  B.  K.  Bloch  &  Co.  against  Black- 
burn &  Co.,  showing  a  complaint  and  judgment  against  the  firm 
only  and  an  execution  thereon  against  the  plaintiff  and  the  other 
two  members  of  the  firm  as  well  as  against  the  firm,  and  a  return 
on  the  execution  showing  the  levy  on  the  money  in  question  as 
the  property  of  the  plaintiff  and  the  payment  of  it  to  the  attorney 
of  B.  K.  Bloch  &  Co.  The  defendant  objected  to  its  introduc- 
tion on  the  ground  that  it  was  incompetent,  irrelevant,  and  im- 
material. It  was  sufficiently  authenticated,  and  it  showed  that 
the  judgment  was  against  the  firm,  not  against  the  plaintiff;  an 
execution  against  the  defendant,  who  was  not  a  party  to  the 
judgment,  a  seizure  of  his  money,  and  the  payment  of  it  to  the 
attorney  of  the  defendant  in  this  case.  It  was  clearly  competent, 
relevant  and  material,  and  we  are  of  the  opinion  that  the  court 
did  not  err  in  overruling  defendant's  objection  to  it. 

The  judgment  is  affirmed,  with  costs. 

Bartch  and  Miner,  JJ.,  concur. 
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EXECUTIONS— PARTNERSHIP.— As  to  the  effect  of  a  levy,  and 
execution  sale  of  a  partner's  property  under  a  writ  against  the  firm, 
see  note  to  McCulloh  v.  Dashiell,  18  Am.  Dec.  283. 

EXECUTIONS  —  ACTION  FOR  WRONGFUL  USE  OF.— The 
plaintiff  In  an  execution  Is  answerable  to  the  defendant  for  enforc- 
ing an  irregular  execution:  Commonwealth  v.  O'OuU,  7  J.  J.  Marsh. 
149;  23  Am.  Dec.  393;  but  he  is  not  liable  for  a  tort  of  the  officer 
In  levying  a  valid  writ  unless  he  ratifies  and  adopts  such  tort.  In 
which  case  he  is  jointly  answerable  with  the  ofilcer:  Murray  t. 
Mace.  41  Neb.  60;  43  Am.  St  Rep.  604. 
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State  v.  Tatlob. 

fTO  Vbrmont,  1.] 

ARREST  WITHOUT  WARRANT  OP  A  FUGITIVE  PROM 
ANOTHER  STATE.— If  one  charged  with  the  commission  of  a 
felony  in  one  state  escapes  to  another,  he  may  there  be  arrested 
without  warrant  and  detained  before  a  demand  for  his  return  has 
been  made  by  the  governor  of  the  state  whence  he  fled. 

WHEN  AN  ARREST  IS  MADE  WITHOUT  WARRANT  of 
a  person  accused  of  the  commission  of  a  felony  in  another  state,  It 
is  sufficient,  in  justification  of  the  arresting  officer,  to  show  that  he 
had  reasonable  cause  to  believe  that  the  person  arrested  had  com- 
mitted a  felony  in  the  other  state. 

ARREST  — DUTY  OF  ARRESTING  OFFICER  TO  DIS- 
CLOSE HIS  AUTHORITY.— It  Is  sufficient  for  the  arresting  officer 
to  state  to  the  person  sought  to  be  arrested  that  he  arrests  him  by 
authority  of  the  state.  It  Is  not  essential  that  the  officer  show  his 
warrant  or  state  the  grounds  of  his  arrest  before  making  it,  but, 
after  it  is  made  he  should,  if  requested,  state  such  grounds  or  show 
•uch  warrant. 

ARREST— RESISTANCE  BECAUSE  PAPERS  ARE  NOT 
SHOWN  AND  A  REVOT.VER  IS  EXHIBITED.— Where  an  officer 
informs  persons  of  his"  purpose  to  arrest  them  by  authority  of  the 
«tate,  and,  on  demand  being  made  for  his  papers  he  exhibits  a 
revolver,  stating  that  Is  sufficient,  and  then  returns  it  to  his  pocket, 
the  case  being  one  In  which  he  Is  entitled  to  arrest  without  a  war- 
rant, the  parties  sought  to  be  arrested  are  not  justified  In  resisting, 
and  If,  in  doing  so,  they  kill  one  of  the  arresting  party,  there  is 
nothing  in  these  circumstances  to  reduce  the  killing  to  man- 
•laughter.  , 

ASSAULT  WITH  INTENT  TO  COMMIT  MURDER— IN- 
STRUCTIONS TO  JURY  ON  A  TRIAL  FOR.— If  persons  are  on 
trial  accused  of  an  assault  to  commit  murder,  such  assault  having 
been  made  in  attempting  to  resist  a  lawful  arrest,  the  Jury  should  be 
instructed  that,  before  they  return  a  verdict  of  guilty,  they  should 
be  convinced  from  the  evidence  of  an  actual  intent  on  the  part  of 
the  accused  to  take  life. 

(MS) 


Jan.  1896.]  State  v.  Taylob.  649 

CRIMINAL  LAW— ACTS  OF  ONE  OF  SEVERAL  PERSONS 
ENGAGED  IN  RESISTING  AN  AKli EST.— Where  several  persons 
are  on  trial  for  an  assault  to  commit  murder,  all  having  been  con- 
cerned in  resisting  an  arrest,  but  one  only  of  them  doing  the  act 
which,  had  it  resulted  in  the  death  of  a  human  being,  might  have 
sustaiued  a  conviction  for  murder,  the  others  cannot  be  convicted, 
if,  on  their  part,  they  had  no  intent  to  resist  the  arrest  to  the  extent 
of  talking  life. 

OFFICIAL  CHARACTER— HOW  MAY  BE  PROVED.— The 
testimony  of  a  witness  that  he  was  constable  of  H.,  and  was  acting 
as  such  at  the  time  of  his  attempting  to  make  an  arrest,  is  com- 
petent. It  is  not  necessary  to  prove  his  official  character  by  the 
record. 

ARREST  —  EVIDENCE  IN  JUSTIFICATION  OF.— When 
persons  are  on  trial  for  an  assault  to  commit  murder  made  in  resist- 
ing an  arrest,  it  is  proper  to  receive  the  testimony  of  witnesses  to 
show  information  given  the  officer  before  the  attempted  arrest,  and, 
further,  that  a  felony  had  in  fact  been  committed,  and  that  the  per- 
sons attempted  to  be  arrested  were  fleeing  from  the  scene  of  the 
crime  soon  after  its  commission. 

CRIMINAL  LAW— EVIDENCE.— On  the  trial  of  persons  ac- 
cused of  an  assault  to  commit  murder  in  resisting  an  arrest,  it  is 
proper  to  receive  evidence  tending  to  prove  that  one  of  them,  near 
the  close  of  the  atfray,  ran  off  and  hid,  that  he  was  afterward  dis- 
covered and  brought  bacli,  was  found  to  be  wounded,  and  when  the 
physicians  who  dressed  his  wounds  inquired  his  name,  age,  and 
place  of  residence,  he  remained  silent. 

W.  E.  Johnson  and  Butler  &  Moloney,  for  the  respondents. 

J.  C.  Enright,  state's  attorney,  and  W.  W.  Stickney,  for  the 
state. 

^  MUNSON,  J.  The  alleged  assault  was  committed  upon 
Paul  Tinkham,  constable  of  l^ochester,  and  three  persons  acting 
under  him,  while  they  were  effecting  an  arrest  of  the  respondents 
and  two  others,  without  a  warrant,  on  suspicion  of  felony.  The 
officer  acted  upon  information  received  from  Brandon  by  tel- 
ephone, to  the  effect  that  the  postoflice  at  Ticonderoga,  New 
York,  had  been  burglarized  the  night  before,  and  that  four 
persons  suspected  of  the  crime  had  left  Forestdale  going  in  the 
direction  of  Rochester.  When  met  by  the  officer  and  his  assist- 
ants, the  suspected  party  were  coming  along  the  highway  in  a 
wagon  driven  by  a  liveryman  from  Forestdale.  The  jury  have 
found  under  the  charge  cf  the  court  that  when  Tinkham  met  the 
respondents'  party  he  said  to  them  that  he  arrested  them  by  the 
authority  of  the  state  of  Vermont,  and  that  upon  inquiry  being 
made  as  to  which  was  the  officer,  Tinkbam  was  designated  as 
such  by  one  of  his  party.  The  remainder  of  the  transaction 
must  be  taken  to  have  been  in  accordance  with  the  testimony 
most  favorable  to  the  responrlpnts*  claim.  The  purport  of  this 
was,  that  one  of  the  respondents'  party  then  asked  Tinkham  if 
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he  had  any  papers,  and  that  Tinkham  thereupon  pulled  a  revol- 
ver from  his  pocket,  saying  that  was  all  the  papers  he  needed, 
at  once  returning  the  revolver  to  his  pocket,  and  that  respond- 
ent Taylor  then  said  with  an  oath,  *'You  can't  take  this  party 
without  papers,"  and  that  upon  this  all  four  of  the  suspected 
persons  commenced  to  get  out  of  the  wagon,  some  of  them  fir- 
ing at  the  constable's  party  as  they  did  so. 

The  jury  were  instructed  in  substance  that,  if  Tinkham  had 
reasonable  cause  to  suspect  that  the  respondents  had  commit- 
ted a  burglary,  he  could  arrest  them  without  a  warrant;  and 
that  if  he  told  them  that  he  arrested  them  by  the  authority  of 
the  state  of  Vermont,  and  if  they  knew  he  "*  was  an  ofl&cer,  it 
was  their  duty  to  submit;  and  that  if  they  shot  the  officer  under 
these  circumstances  they  were  guilty  of  an  assault  with  intent 
to  murder.  The  respondents  insist  that  the  officer  had  no  right 
to  arrest  without  a  warrant  for  a  felony  committed  in  another 
state;  and  that  if  he  had  that  right,  there  was  a  failure  to  dis- 
close his  authority  which  justified  their  resistance;  and  that  in 
any  event  the  manner  of  the  arrest  was  such  that  the  grade  of 
the  offense  should  have  been  left  to  the  determination  of  the 
jurj- 

It  haa  long  been  held  in  most  of  the  states  that  when  one 
charged  with  the  commission  of  a  felony  in  one  state  escapee 
to  another,  he  may  be  there  arrested  and  detained  before  a  de- 
mand for  his  return  has  been  made  by  the  governor  of  tlie 
state  from  which  he  has  fled.  In  most  of  the  cases  where  this 
doctrine  has  been  enunciated,  the  arrest  was  made  upon  the 
warrant  of  a  magistrate.  But  in  State  v.  Anderson,  1  Hill 
(S.  C.)  327,  it  was  held  that  an  arrest  by  a  private  person,  with- 
out warrant,  could  be  justified  by  showing  prima  facie  that  a 
felony  had  been  committed  in  another  state,  and  that  the  party 
arrested  was  the  perpetrator.  It  is  clearly  the  tenor  of  the  de- 
cisions that  the  machinery  provided  for  the  arrest  of  local  of- 
fenders is  available  for  the  arrest  of  fugitives  from  another  juris- 
diction; and  it  must  follow  that  when  the  arre&t  without  war- 
rant is  made  by  an  officer,  it  will  be  sufficient  for  his  justification 
if  it  appear  that  he  had  reasonable  cause  to  believe  that  the 
person  arrested  had  committed  a  felony  in  another  stat€,  al- 
though more  than  this  may  be  required  for  his  detention  when 
brought  before  a  magistrate.  So,  in  In  re  Henry,  29  How.  Pr. 
185,  it  was  said  that  the  officers  were  undoubtedly  authorized  t-o 
arrest  the  prisoner  upon  reasonable  ground  of  suspicion,  although 
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there  was  no  proof  on  the  hearing  that  the  suspicion  was  well 
founded. 

It  is  well  settled  that  the  person  whose  arrest  is  attempted 
must  have  notice  of  the  authority  and  purpose  '^  of  the  person 
who  undertakes  to  arrest  him.  The  first  case  in  which  this^ 
matter  is  elaborately  treated  is  that  of  Mackaley,  reported  in 
Cro,  Jac.  279,  and  more  fully  in  9  Coke,  61.  The  arrest  was 
in  London,  by  a  sergeant  of  the  mace.  The  officer,  having  hia 
mace  at  his  back,  but  without  showing  it,  clasped  the  prisoner 
about  the  body,  saying,  "I  arrest  you  in  the  king's  name"  at 
the  suit  of  such  a  person  for  such  a  debt,  whereupon  the  officer 
was  attacked  and  mortally  wounded.  The  prisoner  having 
been  convicted  of  murder,  the  questions  presented  were  con- 
sidered by  all  the  judges  of  England.  It  was  argued  that  the 
arrest  was  illegal  because  made  in  the  darknees  of  night,  when 
the  prisoner  could  not  know  the  officer.  To  this  the  court 
Bald,  "Although  he  cannot  see  the  officer,  yet  when  he  hears 
him  say,  'I  arrest  you  in  the  king's  name,'  et  cetera,  he  ought  to 
obey  him,  and  if  the  officer  has  not  a  lawful  warrant  he  shall 
have  his  action  of  false  imprisonment."  It  was  further  objected 
that  the  statement  made  by  the  officer  at  the  moment  of  the 
arrest  did  not  contain  all  the  particulars  held  essential  in  Coun- 
tess of  Eutland's  case,  6  Coke,  52;  but  it. was  said  that  the  re- 
quirement in  that  case  was  to  be  applied  when  the  party  sub- 
mits himself  to  the  arrest,  and  not  when  he  resists  the  officer 
and  interrupts  him  before  he  can  speak  all  his  words.  As  to 
the  necessity  of  producing  the  mace  in  connection  with  the 
words  of  arrest,  it  was  said  to  be  beyond  question  that  the  ser- 
geant had  not  to  show  his  mace,  and  that  if  an  officer  were  re- 
quired to  show  his  mace  it  would  be  a  warning  for  the  party  to 
fly.  So  upon  the  whole  case  it  was  unanimously  held  that,  if  an 
officer  who  hath  execution  of  process  be  slain  in  doing  his  duty, 
it  is  murder  in  him  who  kills  him,  and  that  there  need  not  be 
any  inquiry  of  malice. 

In  Rex  v.  Woolmer,  1  Moody,  334,  decided  two  centuries 
later,  the  jiulgoi?  went  even  further  in  sustaining  a  conviction, 
although  not  with  entire  unanimity.  This  case  grew  out  of  an 
arrest  without  warrant  on  information  of  *•  an  attempt  to  rob. 
The  arrest  was  made  in  the  night  by  a  watchman,  dressed  in  a 
watchman's  coat  and  carrying  a  lantern.  The  jury  found  that 
the  prisoner  knew  him  to  be  a  watchman.  All  he  said  to  the 
prisoner  was,  "You  must  go  back  and  come  along  with  me."  He 
did  not  explain  why,  nor  was  any  charge  against  the  prisoner 
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stated.  Here,  it  might  be  urged  with  some  force  that,  in  view 
of  the  failure  to  use  any  formal  words  of  arrest,  there  should 
have  been  a  sitatement  of  the  charge  for  which  the  prisoner  was 
wanted,  in  order  that  he  might  clearly  understand  that  the 
watchman  was  acting  in  his  official  capacity.  But  it  was  resolved 
by  nine  of  the  thirteen  judges  who  considered  the  case  that  "the 
watchman  could  legally  arrest  the  prisoner  without  saying  that 
he  had  a  charge  of  robbery  against  him,  though  the  prisoner 
had  in  fact  done  nothing  to  warrant  the  arrest;  and  that,  had 
death  ensued,  it  would  have  been  murder.  This  case  is  ample 
authority  to  sustain  the  sufficiency  of  the  words  of  arrest  em- 
ployed on  this  occasion,  unless  it  be  considered  that  a  more  ex- 
plicit statement  was  required  by  the  fact  that  inquiry  was  made 
regarding  the  possession  of  papers. 

It  is  frequently  said  in  the  text-books  and  in  judicial  discus- 
sions that  an  officer  must  show  his  warrant  or  state  the  ground 
of  the  arrest,  if  demanded.  But  an  examination  of  the  authori- 
ties will  show  conclusively  that  this  is  not  a  part  of  the  arrest, 
but  a  duty  which  immediately  follows  it.  Upon  submitting  to 
the  officer,  the  arrested  party  is  entitled  to  this  information, 
but  he  cannot  put  off  the  arrest  and  increase  his  chances  of  escape 
by  requiring  an  explanation  in  advance.  In  Bellows  v.  Shan- 
non, 2  Hill,  86,  where  it  is  said  that  either  before  or  at  the  mo- 
ment of  the  arrest  the  officer  ought  to  say  enough  to  show  the 
party  that  he  is  not  dealing  with  a  trespasser,  but  with  a  minis- 
ter of  justice,  it  is  further  remarked,  "I  do  not  say  that  the 
officer  is  bound  to  declare  the  particulars  of  his  authority  be- 
fore he  makes  the  arrest,  or  that  it  may  not  sometimes  be  proper 
'^  to  lay  hands  on  the  party  before  a  word  is  spoken."  In  Com- 
monwealth V,  Cooley,  6  Gray,  350^  where  the  respective  duties 
of  the  officer  and  the  arrested  party  are  considered,  it  is  said  that 
the  accused  is  required  to  submit  to  the  arrest,  to  yield  himself 
immediately  and  peaceably  into  the  custody  of  the  officer,  and 
that  the  officer  can  have  no  opportunity  to  make  the  accused 
acquainted  with  the  cause  of  his  arrest  until  he  has  brought 
his  prisoner  into  safe  custody.  Continuing,  it  is  said:  "These 
are  obviously  successive  steps.  They  cannot  all  occur  at  the 
same  instant  of  time.  The  explanation  must  follow  the  arrest; 
and  the  exliibition  and  perusal  of  the  warrant  must  come  after  ■ 
the  authority  of  the  officer  has  been  acknowledged." 

It  is  evident  from  the  adjudged  cases  that  in  the  rule  above 
stated,  as  to  what  is  essential  in  making  an  arrest,  notice  of  the 
officer's  authority  means  notice  of  his  official  character  and  not 
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of  the  exact  circumstances  which  authorize  the  arrest,  and  that 
notice  of  his  purpose  relates  to  the  purpose  to  arrest  and  not  to 
the  purpose  of  the  arrest.  It  is  heyond  question  that  in  making 
an  arrest  by  virtue  of  a  warrant  the  officer  cannot  be  required 
to  show  the  warrant  or  state  the  substance  of  it  until  the  arrest 
is  accomplished.  In  this  case  there  was  no  warrant,  and  the  of- 
ficer could  arrest  without  one  only  in  certain  classes  of  cases. 
But  we  think  the  officer  was  no  more  O'bliged  to  state  the  condi- 
tions which  authorized  him  to  arrest  without  a  warrant,  than  he 
would  have  been  to  produce  his  warrant  or  state  the  substance 
of  it  in  case  of  an  arrest  on  warrant.  xVll  that  the  respondents 
could  require  in  the  first  instance  was  a  statement  sufficient  to 
show  that  the  person  who  demanded  their  submission  was  an 
officer  acting  in  his  official  capacity.  This  was  clearly  covered 
by  the  designation  of  Tinkham  as  the  officer,  and  by  his  state- 
ment that  he  arrested  them  by  the  authority  of  the  state  of 
Vermont. 

It  appears,  then,  that  the  words  of  arrest  employed  by  the 
*  officer  were  such  as  entitled  him  to  an  immediate  submission 
to  his  authority,  without  answering  the  question  regarding  pa- 
pers. But  it  is  contended  that  the  manner  in  which  that  ques- 
tion was  answered,  and  the  demonstration  which  accompanied 
the  answer,  were  such  as  might  have  reduced  the  offense  to 
manslaughter  if  death  had  resulted  from  the  resistance  made, 
and  that  consequently  the  jury  should  have  been  permitted  to 
return  a  verdict  of  assault  with  intent  to  kill,  even  though  the 
words  of  arrest  were  sufficient.  The  charge  did  not  permit  a 
consideration  of  the  circumstances  referred  to  in  mitigation  of 
the  offense.  It  is  doubtless  true  that  an  officer,  declaring  him- 
self to  be  such,  and  having  full  authority  to  make  the  arrest, 
may  conduct  himself  in  such  a  manner  as  to  lower  the  penalty 
of  resistance.  But  when  the  case  is  void  of  evidence  tending  to 
show  anything  that  could  lawfully  mitigate  the  assault  made,  it 
is  not  error  to  confine  the  jury  to  the  graver  offense:  Boyd  v. 
State,  17  G«.  194;  State  v.  Green,  66  Mo.  631.  A  majority  of 
the  court  think  there  was  nothing  in  this  case  that  called  for 
a  submission  of  the  question  stated.  The  incident  of  the  revol- 
ver had  been  preceded  by  a  formal  declaration  of  arrest,  an  in- 
quiry as  to  which  was  the  officer,  the  designation  of  Tinkham  in 
response  to  this  inquiry,  and  a  further  inquiry  regarding  the 
possession  of  papers.  The  revolver  was  shown  by  being  drawn 
from  the  pocket,  and  was  then  immediately  returned  to  the 
pocket.    The  act,  as  a  whole,  completely  negatived  any  intern- 
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tion  to  use  it  unless  its  use  was  made  necessary  by  resistance. 
We  are  aware  that  in  such  moments  men  sometimes  act  upon 
the  preliminary  threatening  movememt  before  the  mind  has 
taken  cognizance  of  the  concluding  movement  of  opposite  im- 
port, and  that,  in  the  consideration  of  such  a  question  as  the 
one  presented,  it  will  not  do  to  rely  too  much  upon  a  recital  of 
events  in  the  order  of  their  initiation.  But  in  this  case  the  acts 
were  connected  with  remarks  which  *  determined  their  rela- 
tion to  each  other  with  certainty.  Tinkham's  production  of 
the  revolver  was  accompanied  by  a  statement  that  that  was  all 
the  papers  he  needed.  The  shooting  was  preceded  by  a  state- 
ment that  the  party  could  not  be  taken  without  papers.  This 
remark,  made  prior  to  the  shooting,  in  response  to  the  state- 
ment which  accompanied  the  exhibition  of  the  revolver,  sepa- 
rated the  transactions,  and  characterized  the  act  of  resistance. 
When  the  evidence  is  considered  together,  it  discloses  nothing 
tending  to  show  that  the  shooting  was  done  under  any  misap- 
prehension as  to  the  oflBcers'  intention,  or  for  any  other  pur- 
pose than  to  escape  arrest. 

It  is  also  objected  that  the  respondents  could  not  be  con- 
victed of  more  than  a  common  assault  without  the  finding  of 
an  actual  intent  to  take  life,  and  that  the  charge  permitted  the 
jury  to  return  their  verdict  without  finding  this.  It  has  been 
repeatedly  held  in  cases  not  involving  the  matter  of  arrest  that 
proof  of  a  specific  intent  to  kill  is  requisite.  The  intent  is  the 
body  of  the  aggravated  offense.  If  death  results  from  an  un- 
lawful act,  the  offender  may  be  guilty  of  murder,  even  though 
he  did  not  intend  to  take  life;  but  if  the  assault,  however,  dan- 
gerous, is  not  fatal,  the  offender  cannot  be  convicted  of  an  as- 
sault with  intent  to  kill  unless  the  intent  existed.  An  intent 
to  take  life  may  sometimes  be  presumed  from  the  fact  of  killing, 
but  when  that  fact  does  not  exist  the  intent  must  be  otherwise 
€stablished.  Any  inference  that  may  be  drawn  from  the  nature 
of  the  weapon  and  the  manner  of  its  use  is  an  inference  of  fact 
to  be  drawn  by  the  jury  upon  a  consideration  of  these  with 
the  other  circumstances  of  the  case:  2  Bishop's  Criminal  Law, 
sec.  741;  Roberta  v.  People,  19  Mich.  401;  Patterson  v.  State, 
85  Ga.  131;  21  Am.  St.  Rep.  152. 

Nor  do  we  find  any  ground  for  holding  otherwise  when  the 
assault  is  made  in  resisting  arrest.  Under  an  indictment  framed 
like  this,  a  respondent  may  be  convicted  of  an  assault  with  intent 
to  kill  or  an  assault  with  intent  to  ^®  murder:  State  v.  Reed, 
40  Vt.  603.     The  grade  of  the  assault  will  depend  upon  whether 


Jan.  1896.]  State  v.  Taylob.  655 

the  erime  would  have  been  manslaughter  or  murder  if  death  had 
ensued.  But  if  the  death  had  resulted  from  resisting  an  author- 
ized arrest  properly  made,  the  crime  would  have  been  murder, 
regardless  of  the  question  of  malice.  So  if  the  assault  charged 
was  committed  in  resisting  such  an  arrest,  and  was  found  to  have 
been  made  with  intent  to  kill,  it  would  have  been  an  assault  with 
Intent  to  murder.  But,  in  the  case  of  either  assault,  there  must 
have  been  the  intent  to  take  life.  The  elimination  from  the 
inquiry  of  malice  as  the  distinguishing  test  between  murder  and 
manslaughter,  and  so  between  the  two  grades  of  assaults,  does 
not  eliminate  the  question  of  specific  intent,  which  is  an  essential 
element  even  of  the  lower  offense.  The  malice  which  the  law 
infers  from  resistance  to  lawful  arrest  does  not  cover  the  intent 
to^do  a  particular  injury,  and  the  question  of  intent  must  stand 
the  same  as  in  other  cases. 

So  it  becomes  necessary  to  consider  whether  the  matter  of  in- 
tent was  properly  submitted  to  the  jury.  The  question  was  not 
entirely  ignored  by  the  court,  but  it  was  omitted  from  the  gen- 
eral propositions  submitted,  and  we  think  the  charge  as  a  whole 
could  not  fail  to  leave  upon  the  minds  of  the  jury  an  impression 
that,  if  the  circumstances  of  the  arrest  were  such  that  the  killing 
of  the  officer  would  have  been  murder,  the  assault  was  an  as- 
sault with  intent  to  murder.  The  attention  of  the  jury  was 
directed  almost  exclusively  to  the  question  of  guilt  as  depend- 
ing upon  the  legality  of  the  arrest.  They  were  nowhere  dis- 
tinctly told  that  unless  the  respondents  were  found  to  have 
made  the  assault  with  an  intent  to  take  life  they  could  be  con- 
Ticted  of  nothing  but  a  common  assault. 

We  think  there  was  also  error  in  the  instruction  given  as  to 
the  liability  of  all  for  the  act  of  one.  The  court  charged  in 
substance  that  if  the  four  persons  whom  the  officers  were  at- 
tempting to  arrest  were  acting  together  with  **  a  common  pur- 
pose of  resisting  arrest,  and  any  one  of  the  four  shot  an  officer 
in  the  execution  of  that  design  and  with  an  intent  to  kill,  and 
the  other  three  were  present  assisting  in  the  assault,  all  would  be 
guilty  of  an  assault  with  that  intent.  Aseuming  that  the  charge 
as  a  whole  was  sufficient  to  require  the  finding  of  an  actual  in- 
tent to  take  life  on  the  part  of  one,  it  will  be  seen  that  the  liabiK 
ity  of  the  others  for  an  assault  with  intent  to  take  life  is 
made  to  depend  solely  upon  the  illegality  of  the  resistance. 
It  is  doubtless  true  that  if  all  were  combined  for  an  unlawful 
resistance  to  the  officers,  and  an  officer  had  been  killed  by  one 
of  their  number,  all  would  have  been    guilty   of   the   killing. 
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But  no  one  was  killed;  and  the  liability  of  the  actual  assail- 
ant, other  than  for  a  simple  assault,  depended  upon  the  ex- 
istence of  a  specific  intent  to  kill.  We  think  the  jury  could 
not  be  permitted  to  return  a  verdict  of  guilty  of  an  assault 
with  intent  to  murder  against  all,  on  the  mere  finding  of  a  com- 
mon purpose  to  resist  arrest.  It  would  doubtless  be  different  if 
it  were  found  that  they  acted  upon  a  common  understanding  that 
they  would  do  whatever  might  be  necessary  to  avoid  arrest. 

Tl  ^  testimony  of  Paul  Tinkham  that  he  was  constable  of 
Eochester,  and  was  acting  as  such  at  the  time  of  the  arrest,  was 
properly  received.  It  was  not  necessary  to  prove  his  oflBcial 
character  by  the  record:  Commonwealth  v.  McCue,  16  Gray,  226. 

The  testimony  of  Hoyt  and  Martin,  who  assisted  the  consta- 
ble in  making  the  arrest,  that  they  were  called  upon  by  Tinkham 
to  help  him  arrest  some  burglars,  was  properly  received.  The 
requisition  of  the  officer  was  their  authorization,  and  it  was 
proper  to  show  what  the  officer  called  upon  them  to  do. 

Four  men  having  been  arrested,  it  was  not  error  to  permit  the 
witness  Harris,  the  United  States  marshal,  to  state  that  he  had 
transferred  two  of  them  to  another  jurisdiction.  *^  The  state- 
ment contained  nothing  prejudicial  to  the  respondents. 

It  being  necessary  for  the  state  to  show  that  the  officer  had 
reasonable  cause  to  believe  that  the  respondents  had  committed 
a  felony,  it  was  proper  for  the  state  to  show  by  the  witness  Hall 
whatever  was  communicated  by  him  to  the  officer  as  to  the  infor- 
mation the  witness  had  received,  and  its  source.  But  the  state 
was  at  liberty  to  show  that  a  felony  had  in  fact  been  committed; 
and  there  was  evidence,  as  to  which  no  question  is  now  made, 
concerning  what  had  taken  place  in  the  postoffice  at  Ticonderoga. 
In  this  connection,  and  upon  this  ground,  the  entire  testimony 
of  Hall,  and  the  testimony  of  Holbrook  and  Fletcher,  were  ad- 
missible as  tending  to  trace  and  identify  the  respondents  in  their 
flight  from  the  place  of  the  burglary  to  the  place  of  their  arrest. 
Proof  that  a  burglary  had  been  committed,  and  that  these  men 
were  fleeing  from  the  scene  of  it  immediately  after  its  occur- 
rence, bore  upon  the  question  whether  they  fully  apprehended 
the  character  and  purpose  of  the  persons  they  assaulted,  and  the 
question  whether  they  had  a  motive  to  fire  upon  them  with  intent 
to  kill:  People  v.  Pool,  27  Cal.  572. 

The  state  was  permitted  to  show  that  near  the  close  of  the 
affray  the  respondent  O'Donald  ran  off  and  hid  in  the  bushes, 
and  that  he  was  afterward  brought  in  by  two  of  the  officer's  as- 
sistants, and  that  when  the  physician  came  to  dress  his  wounds 
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and  inquired  as  to  his  name,  age,  and  residence,  he  remained  si- 
lent. The  first  was  admissible  as  an  incident  in  the  affray,  the 
second  as  an  incident  of  the  general  transaction  of  which  the 
affray  was  a  part,  and  the  third — in  the  view  of  a  majority — 
as  subsequent  conduct  indicative  of  guilt.  The  alleged  offense 
was  one  which  involved  the  respondent's  connection  with  a  prior 
transaction.  The  question  put  to  him  was  such  as  might  prop- 
erly be  asked  by  a  physician  when  called  to  attend  a  stranger. 
The  respondent's  failure  to  give  his  name  and  *^  residence  upon 
Buch  an  inquiry  was  evidence  of  a  purpose  to  conceal  his  identity. 
Exceptions  sustained,  sentence  vacated,  and  cause  remanded. 

Start  and  Thompoon,  J  J.,  dissent  on  the  points  announced  as 
majority  holdings. 

ARREST  WITHOUT  WARRANT.— The  authority  of  a  constable, 
Bheriflf,  or  other  peace  officer  to  arrest  without  process,  upon  rea- 
sonable suspicion,  one  who  Is  charged  with  the  commission  of  a 
felony,  and  to  retain  him  for  a  reasonable  time  until  a  warrant  can 
be  procured.  Is  well  established:  Note  to  Bnrk  v.  Howly,  57  Am.  St. 
Rep.  614.  An  officer  arresting  a  supposed  felon  without  a  warrant 
must  act  In  good  faith,  and  upon  grounds  of  probable  suspicion  that 
the  person  arrested  is  an  actual  felon:  Eanes  v.  State,  6  Humph. 
53;  44  Am.  Dec.  289,  and  extended  note.  An  officer  making  an 
arrest  with  a  warrant  should  give  some  notification  of  his  au- 
thority as  such  officer:  See  monographic  note  to  Hawkins  v.  Com- 
monwealth, 61  Am.  Dec,  158. 

ASSAULT  WITH  INTENT  TO  KILL  —  ESSENTIALS  OP 
CRIME.— To  constitute  the  offense  of  an  assault  with  Intent  to  com- 
mit murder,  a  specific  intent  upon  the  part  of  the  accused  to  take 
life  is  necessary,  and  must  be  est.-iblished  to  the  full  satisfaction 
of  the  jury:  Note  to  Patterson  v.  State,  21  Am.  St.  Rep.  155.  With- 
out a  felonious  intent  there  can  be  no  felony:  State  v.  Clayton,  100 
Mo.  516;  18  Am.  St.  Rep.  505;  but  intent,  like  malice,  may  be  either 
express  or  implied,  and  presumed  where  facts  authorizing  such  pre- 
sumption are  proved:  Hall  v.  State,  9  Fla.  203;  76  Am.  Dec.  617. 
See  Maher  v.  People,  lO  Mich.  212;  81  Am.  Dec  781. 
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[70  Vermont,  128,] 

COTENANCY,— If  the  owner  of  a  farm  leases  It,  with  certain 
cowa  nnd  other  personal  property  thereon,  under  an  agreement 
that,  after  paying  expenses  and  taxes,  each  should  be  entitled  to  one- 
half  of  the  Income  and  profits,  the  lessor  and  lessee  are  tenants  in 
common  of  milk  produced  from  such  cows. 

OARNISHMENT  OF  DEBT  DUB  TO  TWO  OR  MORB 
JOINTLY  cannot  be  aCTected  under  a  writ  against  one  of  tbem  only. 

E.  A.  Sowles,  for  the  claimant. 

D.  W.  Steele,  for  the  plaintiff. 

AM.  .ST.  Rep.,  Voi.  LXVn  -42 
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123  STA"RT,  J.  The  principal  defendant  sold  and  delivered 
to  the  trustee  milk  which  was  produced  from  cows  owned  by  the 
claimant  and  managed  by  the  defendant,  under  an  agreement  in 
writing  whereby  the  claimant  leased  her  farm,  with  certain  cows 
and  other  personal  property  thereon,  for  the  term  of  one  year, 
the  defendant  agreeing  to  pay  to  the  claimant  one-half  of  the 
rents  and  profits,  being  share  and  share  alike  after  deducting  the 
expenses  and  taxes  on  the  farm,  and  each  party  holding  a  lien 
on  his  undivided  share.  By  this  agreement,  the  defendant  did 
not  undertake  to  pay  any  certain  quantity  of  produce,  or  a  defi- 
nite sum  as  rents  ^^*  and  profits.  The  right  of  each  party  to  rents 
and  profits  was  contingent  upon  there  being  anything  left  after 
paying  the  expenses  and  taxes;  and  in  the  residue,  if  any,  they 
were  to  share  alike.  In  that  part  of  the  printed  agreement  which 
provides  for  a  re-entry,  the  word  "rent"  is  stricken  out  and  the 
words,  "income  and  profits,"  are  inserted.  The  words  thus  in- 
serted in  place  of  "rent,"  the  words,  "share  and  share  alike  after 
deducting  the  expenses  and  taxes,"  and  the  words,  "each  party 
to  have  a  lien  on  his  undivided  share,"  indicate  that  the  parties 
intended  that  each  should  own  one-half  of  the  produce  and  pro- 
ducts of  the  claimant's  farm  and  cows,  and  that  they  did  not  in- 
tend that  the  claimant  should  part  with  her  title  to  the  half, 
which,  by  the  terms  of  the  agreement,  was  to  be  hers.  We  think 
the  agreement  is  susceptible  of  this  construction,  and  that  the 
parties  were  tenants  in  common  of  the  milk  that  was  sold  and 
delivered  to  the  trustee. 

In  Aiken  v.  Smith,  21  Vt.  173,  the  defendant  leased  his  farm 
to  the  plaintiff  for  a  term  of  years,  the  produce  to  be  divided 
equally  between  them;  and  it  was  held  that  they  were  tenants  in 
common  of  the  produce.  The  holding  in  Frost  v.  Kellogg,  23 
Vt.  308,  is  to  the  same  effect. 

It  appears  from  the  report  of  the  commissioner  that,  shortly 
after  the  service  of  the  writ  upon  the  trustee  and  before  the 
return  day,  the  claimant  and  defendant  had  a  looking  over  of 
the  farm  accounts,  and  that  there  was  found  due  the  claimant, 
on  account  of  products  and  profits  of  the  farm  and  money  fur- 
nished by  her,  a  sum  in  excess  of  the  amount  found  in  the  hands 
of  the  trustee.  It  would  seem  from  this  finding  that,  at  the 
time  the  writ  was  served,  the  defendant  had  drawn  more  than 
his  share  of  the  rents  and  profits,  and  that  a«  between  him  and 
the  claimant,  the  rents  and  profits  in  the  hands  of  the  trustee 
belonged  to  the  claimant;  but,  if  such  were  not  the  fact,  the 
funds  in  the  hands  of  the  trustee  belonged  to  the  claimant  and 
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defendant  jointly  and  were  not  subject  to  process  for  the  solie 
debt  of  the  defendant. 

^^'^  In  Bartlett  v.  Woodward,  46  Vt.  100,  the  defendant  con- 
tracted in  his  own  name  to  build  a  bridge  for  the  trustee.  One 
"Waterman  waa,  in  fact,  a  partner  of  the  defendant  in  the  trans- 
action, but  this  was  not  known  to  the  trustee;  and  it  was  held 
that  the  trustee  was  not  chargeable  for  any  part  of  the  contract 
price,  in  a  suit  against  the  defendant  to  recover  a  sole  indebted- 
ness of  his.  The  holdings  in  Towne  v.  Leach,  32  Vt.  747,  Mc- 
Neal  Pipe  etc.  Co.  v.  Inman  Bros.,  69  Vt.  181,  Fairchild  v.  Lamp- 
son,  37  Vt.  407,  are  to  the  same  effect. 

Judgment  reversed  and  trustee  discharged  with  costs;  costs 
allowed  claimant. 


COTENANCY— RELATION  EXISTS  WHEN.— Several  persons 
may  together  own  a  thing  without  being  cotenants  thereof:  Mc- 
Connel  v.  Kibbe,  43  III.  12;  92  Am.  Dec.  93.  If  two  or  more  per- 
sons are  entitled  to  land  in  such  manner  that  they  have  an  un- 
divided possession,  but  several  freeholds,  they  are  tenants  in  com- 
mon. The  only  common  characteristic  of  a  tenancy  in  common  is 
that  of  undivided  possession:  Metcalfe  v.  Miller,  96  Mich.  459;  35 
Am.  St.  Rep.  617.  A  tenancy  in  common  arises  when  the  owner  of 
hogs  delivers  them  to  another  person  who  agrees  to  fatten  them  on 
the  shares:  Sheldon  v.  Slvinner,  4  Wend.  525;  21  Am.  Dec.  161. 

GARNISHMENT  OF  JOINT  DEBT.— Under  a  writ  of  execution 
or  attachment  against  one  defendant,  his  interest  in  a  debt  due 
jointly  to  himself  and  another  may  be  garnished:  Moore  v.  Gilmore, 
16  Wash.  123;  58  Am.  St  Rep.  20;  contra,  Freeman  on  Executions, 
sec.  169. 
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[70  Vkbmokt,  162.] 

WATERS,  PERCOLATING,  WHAT  ARE.— Waters  which 
have  fallen  upon  land  and  then  percolated  to  the  bedrock  and  fol- 
lowed it  until  they  passed  over  it  In  a  low  place  or  through  some 
fissure  or  hole  therein,  though  they  are  collected  together  in  a  stream 
running  through  the  fissure  or  rock,  and  afterward  pass  through 
some  subterranean  passage  or  passages  and  supply  a  spring,  retain 
their  character  of  percolating  waters,  where  they  wander  in  divers 
depressions  or  passages  of  unknown  location,  size,  and  direction 
«ntll  they  finally  reach  a  river. 

PERCOLATING  WATERS  ARE  PARTS  OF  THE  EARTH 
ITSELF,  as  much  as  the  soil  and  stones,  with  the  same  absolute 
right  of  use  and  approprintion  by  the  owner  of  the  land.  Hence  a 
proprietor  of  adjoining  lands  cannot  complain  of  a  diversion  of  such 
waters. 

A  PRESCRIPTIVE  RIGHT  TO  PERCOLATING  WATERS 
cannot  be  acquired. 

PERCOLATING  WATERS— WHETHER  CONVEYED  BY 
A  GRANT  OF  A  SPRING.— A  conveyance  of  a  spring  of  water  and 
of  certain  buildings  and  the  pipe  that  conveys  the  water  from  the 
spring  to  the  buildings  gives  no  right  to  water  before  It  reaches 
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the  spring,  and  consequently  no  right  to  prevent  the  grantor  or  his 
successor  in  Interest  from  diverting  percolating  waters  from  the 
spring. 

T.  J.  Deavitt  and  J.  P.  Lamson,  for  the  orator. 

J.  H.  Senter  and  W.  A.  Lord,  for  the  defendant. 

i«8  ROWELL,  J.  On  January  1,  1872,  Eben  Scribner,  by 
his  warranty  deed  of  that  date,  conveyed  to  the  orator  a  dwell- 
ing-house, outbuildings,  and  a  spring  then  supplying  said  build- 
ings with  water.  The  spring  was  on  other  land  of  the  grantor's, 
and  the  words  conveying  it  are:  "Also  a  spring  of  water  and  the 
pipe  that  conveys  the  water  from  said  spring  to  said  buildings." 
This  is  not  a  spring  where  water  issues  from  the  ground  by  nat- 
nral  forces,  but  was  formed  by  excavating  three  or  four  feet 
through  the  soil  to  the  bed  rock,  which  dips  toward  the  Winooski 
at  quite  a  sharp  angle. 

At  the  bottom  of  this  excavation  there  is  a  fissure  in  the  rock 
through  which  the  water  comes  into  the  excavation  from  the 
tipper  side.  This  fissure  was  closed  on  the  lower  side,  and  the 
excavation  bricked  up,  to  make  a  receptacle  for  the  water.  In 
wet  times  there  is  usually  plenty  of  water,  but  in  dry  times  it  is 
scant.  The  snow  and  rain  that  fall  on  the  land  above  supply 
the  spring  with  water,  which  percolates  the  soil  to  the  bedrock, 
then  follows  the  rock  to  the  river,  "passing  over  the  rock  in  its 
lowest  places  or  through  some  fissure  or  hole  therein,''  as  the 
master  finds. 

The  orator's  grantor  subsequently  conveyed  to  J.  G.  Scribner 
the  land  around  the  spring,  except  what  he  had  theretofore  con- 
veyed by  deed,  and  J.  G.  Scribner  conveyed  to  the  defendant  a 
small  piece  of  it  just  below  the  spring,  on  which  the  latter,  with- 
out malice,  but  for  the  purpose  of  obtaining  needed  water  for 
his  own  house,  dug  down  to  the  bedrock,  the  top  of  which  was 
"rotten  and  full  of  joints/'  which,  on  being  removed  with  pick 
and  shovel  to  the  depth  ***  of  three  and  a  half  or  four  feet  be- 
low the  surface,  revealed  a  fissure  or  hole  in  the  rock  six  or  eight 
inches  in  diameter,  through  which  a  stream  of  water  was  run- 
ning large  enough  to  fill  a  five-eighths  pipe,  the  direction  of 
which,  if  continued  in  the  same  course,  would  carry  it  some  feet 
south  of  the  orator's  spring.  The  defendant  stopped  this  hole 
at  the  lower  end,  except  putting  in  a  half-inch  pipe  near  the 
bottom  to  let  the  water  through,  and  this  formed  a  small  hollow 
in  the  rock  which  filled  with  water,  and  from  which  the  defend- 
mt  took  water  to  his  house.     Some  portion  of  the  water  thus 
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taken  by  the  defendant,  tlieretofore  usually  found  its  way  into 
the  orator's  spring  through  some  subterranean  passage  or  pas- 
sages, and  was  one  source  of  its  supply;  and  it  is  to  restrain  this 
diversion  of  water  that  the  bill  was  brought. 

This  is  not  a  case  of  water  flowing  in  a  well-defined  channel 
under  ground,  but  of  water  coming  from  rain  and  melting  snows, 
percolating  in  varying  quantities  the  soil  of  an  extensive  hillside 
to  the  bedrock,  down  which  it  wanders  in  divers  depressions  and 
passages  of  unknown  location,  size  and  direction,  until  it  finally 
reaches  the  river. 

Now  there  are  no  correlative  rights  between  owners  of  adjoin- 
ing land  in  respect  of  percolating  water,  which  is  regarded  as  a 
part  of  the  earth  itself,  as  much  as  the  soil  and  the  stones,  with 
the  same  absolute  right  of  use  and  appropriation  by  the  owner  of 
the  land  in  which  it  is:  Chatfield  v.  Wilson,  28  Vt.  49;  Chase- 
more  V.  Eichards,  7  H.  L.  Cas.  349:  1  Eng.  Eul.  Cas.  729. 
Hence,  on  this  score,  the  orator's  loss  is  without  legal  injury, 
and  affords  no  ground  for  sustaining  the  bill. 

Nor  has  the  orator  acquired  a  prescriptive  right  to  this  water, 
for  the  doctrine  of  prescription  is  not  applicable  to  percolating 
water:  Angell  on  "Watercourses,  6th  ed.,  sec.  114  p;  Lybe's  Ap- 
peal, 106  Pa.  St.  626;  51  Am.  Eep.  542;  Chasemore  v.  Eichards, 
7  H.  L.  Cas.  349;  Roath  v.  DriscoU,  20  Conn.  533;  52  Am.  Dec. 
352. 

'"^  But  the  orator  says  that  his  deed  conveys  the  water  to  him 
by  implication  before  it  reaches  the  spring,  because  the  maxim 
is,  that  when  you  grant  a  thing,  you  are  presumed  also  to  grant 
to  the  extent  of  your  power  that  without  which  the  thing  granted 
cannot  be  enjoyed,  and  that,  therefore,  the  acts  complained  of 
are  in  derogation  of  the  grant;  and  he  relies  on  Coolidge  v.  Ha- 
ger,  43  Vt.  9,  5  Am.  Eep.  256,  as  fully  sustaining  his  claim. 
That  was  a  conveyance  of  a  house  and  lot  without  mention  of  a 
spring  owned  by  the  grantor  on  the  land  of  another,  from  which 
water  was  then  running  to  said  house  through  an  aqueduct  that 
was  partly  in  the  land  conveyed,  partly  in  other  adjoining  land 
of  the  grantor's,  and  partly  in  the  land  of  the  third  person.  No 
question  was  made,  nor  could  be,  but  that  the  grant  carried  all  of 
the  aqueduct  that  was  in  the  land  conveyed, and  the  court  held, on 
the  principle  of  the  maxim  invoked,  that  the  grant  of  the  house 
and  the  land  and  of  that  part  of  the  aqueduct  in  the  land,  car- 
ried with  them  the  water  as  it  was  then  running,  with  the  right 
to  the  spring  and  the  aqueduct  sufficient  for  its  continuance,  aa 
an  appurtenance  of  the  house  and  the  land. 
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But  tliat  case  is  not  like  this.  There  the  question  was 
whether  the  spring  was  conveyed  at  all  or  not,  while  here  it  is, 
not  whether  the  spring  was  conveyed,  but  whether  the  grant 
of  it  conveyed,  by  implication,  percolatiDg  water  before  it 
reached  the  spring,  and  so  the  question  is  as  to  the  extent  of  the 
grant,  as  it  was  in  Minard  v.  Currier,  67  Vt,  489,  which  is  much 
in  point.  That  was  a  conveyance  in  fee  of  certain  springs  or 
wells  fed  by  percolating  water,  with  a  further  conveyance  of  all 
the  grantor's  right  to  the  water  that  would  naturally  flow  into 
them.  It  was  said  that  a  grant  of  the  land  containing  the  wells 
would  not  have  deprived  the  grantor  nor  his  grantees  of  the 
right  to  dig  upon  the  remaining  land  to  the  injury  of  the  wells, 
but  that  a  right  to  percolating  water  greater  than  would  be  ac- 
quired by  a  deed  of  the  land  could  be  created  by  apt  and  sufficient 
io«  ^ords,  and  if  the  language  of  the  deed  clearly  imports  such 
light,  the  law  will  recognize  it,  and  it  was  held  that  the  further 
conveyance  did  import  such  right  in  that  case,  and  conveyed  the 
water  that  the  wells  would  receive  when  nothing  was  done  to  in- 
tercept its  passage.  Whitehead  v.  Parks,  2  Hurl.  &  N.  870,  is 
to  the  same  effect.  Now  there  is  no  difference  between  granting 
land  containing  a  spring,  and  granting  a  spring  without  more; 
and  in  each  case,  although  the  grantee  takes  the  fee,  he  must 
stand  on  his  common-law  right  as  to  percolating  water.  The 
orator's  deed  gives  him  the  spring  and  the  water  therein  and 
flowing  therefrom,  but  it  gives  him  no  right  to  water  before  it 
reaches  the  spring,  and  consequently  no  right  to  prevent  his 
grantor  nor  those  claiming  under  him  from  diverting  it  from  the 
spring. 

Brain  v.  Marfell,  41  L.  T.  Rep.  455,  20  Am.  Law  Reg.,  N.  S., 
93,  is  a  leading  case  on  this  subject,  and  a  stronger  one  for  the 
plaintiff  therein  than  this  is  for  the  orator.  There  the  defend- 
ant sold  a  spring  to  the  plaintiff,  and  the  sole  right  to  the  water 
therein  and  obtainable  therefrom,  with  the  right  of  conveying 
the  same  through  a  pipe  in  the  defendant's  land  to  the  plaintiff's 
dwelling-house,  with  the  right  of  entry  for  repairs  and  other 
proper  purposes,  with  a  declaration  that  the  plaintiff,  his  heirs 
and  assigns,  should  be  the  absolute  owner  of  the  spring,  and  a 
covenant  of  quiet  enjoyment.  The  defendant  subsequently  sold 
some  of  his  land  near  the  spring  to  a  railroad  company,  which 
made  a  tunnel  through  it  that  destroyed  the  spring,  whereupon 
the  plaintiff  sued  the  defendant  for  a  breach  of  his  contract;  and 
it  was  held  that  the  defendant  had  conveyed  the  water  only 
after  it  reached  the  spring,  and  that  draining  the  water  before  it 
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reached  the  spring  was  no  breach.  Lord  Coleridge  said  in  the 
course  of  his  opinion,  that  in  a  case  on  the  western  circuit,  the 
name  of  which  he  did  not  remember,  it  was  hdd  that  in  the  con- 
veyance of  a  spring  with  the  water  flowing  from  it,  the  ^^"^ 
t;pringhead,  with  the  definite  stream  of  water  flowing  from  it, 
was  meant,  and  that  interference  with  the  water  before  it  reached 
the  head,  or  before  it  began  to  run  in  a  definite  channel,  was  not 
actionable. 

In  Bliss  V.  Greeley,  45  K  Y.  671,  6  Am.  Eep.  157,  the  ownei; 
of  a  farm  granted  to  the  plaintiff,  with  a  covenant  of  warranty, 
the  right  to  dig  and  stone  up  a  spring  thereon,  and  to  lay  a  pipe 
therefrom  to  plaintiff's  house.  Held,  that  the  entire  farm  was 
not  thereby  made  servient  to  the  grant,  and  that  the  grantor's 
assignee  might  lawfully  dig  a  spring  near  plaintiff's  spring, 
though  it  was  thereby  rendered  useless. 

Lybe's  Appeal,  106  Pa.  St.  626,  51  Am.  Eep.  542,  was,  like 
this,  a  bill  for  an  injunction.  There  the  grantor  of  land  re- 
served the  right  to  conduct  water  from  a  spring  thereon  to  his 
adjoining  land,  on  which  a  well  was  subsequently  dug,  whereby 
the  subterranean  supply  of  the  spring  was  cut  off,  and  an  in- 
junction was  denied. 

In  Ohesley  v.  King,  74  Me.  164,  43  Am.  Eep.  569,  the  grantor 
of  land  reserved  the  privilege  of  taking  water  from  a  spring 
thereon  to  his  house  and  bam  and  pasture.  The  court  said  that 
while  the  grantor's  rights  in  the  spring  were  completely  subject 
to  the  grantee's  right  to  consult  his  own  convenience  and  ad- 
vantage in  the  digging  of  a  well  in  the  land  conveyed  for  better 
supplying  it  with  water,  yet  if  he  dug  the  well  for  the  sole  and 
malicious  purpose  of  cutting  off  the  sources  of  the  ^ring  and 
injuring  the  plaintiff,  he  would  be  liable.  By  our  law  it  is  im- 
material with  what  motive  a  man  does  an  act  lawful  in  itself. 

Decree  affirmed  and  cause  remanded. 

Taft.  J.,  dissents. 


As  to  What  are  Percolating:  Waters.* 
The  rnlea  of  law  niJtllcable  to  watercourses  on  the  surface  of  the 
earth  may  be  considered  as  pretty  well  settled,  and  form  nn 
Immensely  important  branch  of  the  law.  To  a  preat  extent,  the 
same  may  be  nfflrmed  concerniuR  the  rules  povernlng  subterranean 
waters.  The  distinction  between  the  loRnl  status  of  a  known,  de- 
fined, or  reasonably  ascertnlnalile  underground  watercourse,  and 
that  of  percolating  waters,  is  well-settled.    It  is  recognized  in  gen- 

•refkrencr  to  monooraphic  Monna. 
Bubterranean  or  percolating  WHters:  M  Am.  Dec.  7^1-730. 


664  Wheelock  v.  Ja-COBI  [Vermont, 

eral  terms  In  a  in*eat  mass  of  cases.  It  being  established  In  any- 
given  case  that  underground  water  has  such  flowage,  channel,  di- 
rection, volume,  and  continuity  that,  were  it  laid  bare  and  made 
to  run  above  ground,  it  would  constitute  a  watercourse;  and  It 
being  further  established  that  the  location  of  such  underground  cur- 
rent and  of  its  channel  is  known  or  notorious,  the  rules  of  law  which 
are  to  govern  Its  appropriation,  obstruction,  diversion,  or  pollution 
are  easily  found.  In  general,  such  underground  water  has  the  legal 
status  of  a  surface  watercourse.  In  it,  the  rights  of  upper  and  lower 
proprietors  are  correlative.  On  the  other  hand,  however,  If,  in  any 
given  case,  it  Is  beyond  question  that  certain  underground  water  Is 
percolating  water,  purely  and  within  the  definition  given  later 
herein,  little  difficulty  will  be  found  In  determining  any  conflict  of 
rights  which  may  have  arisen  with  reference  thereto. 

In  any  controversy  concerning  underground  waters,  the  pivotal 
question,  more  Important  than  any  other,  and  the  decision  of  which 
will  be  practically  decisive  of  all  others,  is  as  to  the  character  of  the 
water  Itself:  Has  it  the  qualities  which  raise  It  to  the  dignity  of  a 
surface  watercourse,  or  is  it  merely  percolating  water,  part  and 
parcel  of  the  land  under  which  It  is  found,  of  unknown  source,  chan- 
nel, current,  and  direction,  a  wanderer  without  standing  In  the  eyes 
of  the  law?  Were  we  to  include  In  this  note  a  consideration  of  the 
property  rights  in  underground  waters,  and  the  remedies  by  which 
such  rights  are  enforceable,  we  should  not  only  be  forced  to  extend 
it  beyond  reasonable  limits,  but  should  commit  the  graver  error  of 
commonplace  recapitulation  and  repetition  of  matters  easily  found 
elsewhere,  and  about  wTlich  there  is  little  that  is  unsettled  or  doubt- 
ful. Therefore,  our  single  aim  will  be  to  ascertain  what  is  per- 
colating water.  To  do  this  we  must  determine  the  distinctive 
qualities  of  such  water,  and  the  criteria  by  which  the  character  of 
underground  water  in  any  given  case  is  fixed. 

Subterranean  Waters  tchich  are  not  Percolating.— Speaking  broadly, 
the  rules  of  law  governing  waters  may  be  divided  into  two  classes— 
those  applicable  to  watercoui-ses,  with  known  and  defined  channels 
whether  above  or  below  the  earth's  surface,  and  those  applicable  to 
waters,  wherever  found,  which  have  no  channel,  current,  or  direc- 
tion which  Is  known  or  ascertainable.  Percolating  water  Is  gov- 
erned by  the  second  class  of  rules.  Approaching  our  subject  by  a 
process  of  elimination,  we  will  first  ask  ourselves,  What  under- 
ground water  is  not  percolating?  All  watei*s  flowing  underground 
In  known  and  defined  channels  constitute  watercourses  to  which  the 
ordinary  rules  are  applicable;  The  distinction  between  such  waters 
and  percolating  waters  is  recognized  in  generaWterms  In  many  cases, 
but  by  reason  of  the  very  generality  of  those  terms  we  are  con- 
fronted by  a  definition  which  needs  itself  to  be  defined.  Thus  in 
the  great  case  of  Chasemore  v.  Richards,  7  H.  L.  Cas.  349,  Lord 
Wensleydale  said:  "Now  the  right  to  a  natural  stream  flowing  in 
a  definite  channel  is  not  confined  to  streams  on  the  surface,  but  the 
right  to  an  underground  stream  flowing  In  a  known  and  definite 
channel  Is  equally  a  right  ex  natura,  and  an  incident  to  the  land 
itself  as  a  beneficial  adjunct  to  it,"  and  Lord  Chelmsford,  in  stat- 
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Ing  the  same  proposition,  spoke  of  "water  flowing  In  a  certain  and 
defined  course  ....  in  a  Isnown  subterranean  cliannel."  In 
America,  this  condition  of  underground  water  has  been  described 
as  flowing  in  defined  channels:  Hanson  v.  McCue,  42  Cal.  303;  10 
Am.  Eep.  299;  subterranean  stream:  Hougan  v.  Milwaukee  etc. 
K.  R,  Co.,  35  Iowa,  55S;  14  Am.  Rep.  502;  running  in  defined  chan- 
nels: Strait  V.  Brown,  10  Nev.  317;  40  Am.  Rep.  497;  having  clearly 
defined  channels:  Burroughs  v.  Satterlce,  67  Iowa,  396:  56  Am.  Rep. 
350;  underground  streams  or  rivers  which  are  known  and  notorious 
and  flow  in  a  natural  channel  between  defined  banks:  Bloodgood  v. 
Ayer,  108  N.  Y.  400;  2  Am.  St.  Rep.  443;  defined  subterranean  flow  of 
water  amounting  to  a  regular  and  constant  stream:  Wheatley  v. 
Baugh,  25  Pa.  St.  528;  04  Am.  Dec.  721;  subsurface  streams  flowing 
in  permanent,  distinct,  and  well-defined  channels,  immixed  with  tlie 
earth  through  which  they  flow:  Frazier  v.  Brown,  12  Ohio  St.  294- 
flowing  in  a  well-defined  and  constant  stream  in  a  subterranean 
channel:  Shively  v.  Hume,  10  Or.  76. 

The  importance  of  the  ascertainability  of  the  presence  and  loca- 
tion of  an  undergroimd  stream  in  order  that  it  may  escape  being 
classed  with  percolating  watera  is  emphasized  In  many  cases.  Its 
existence,  it  is  held,  must  be  known  or  easily  ascertainable:  Wil- 
liams v.  Ladew,  161  Pa.  St.  283;  41  Am.  St.  Rep.  891;  Lybe's  Appeal, 
IOC  Pa.  St.  626;  51  Am.  Rep.  542.  The  distinction  Is  drawn  between 
subsurface  water  which,  without  any  distinct,  definite,  and  known 
cliannel,  percolates  or  filters  through  the  soil,  and  such  water  when 
it  has  assumed  the  proportions  of  a  well-defined  and  constant 
stream,  with  a  known  channel:  Tampa  Water  Works  Co.  v.  Cline, 
37  Fla.  586;  53  Am.  St.  Rep.  262;  Springfield  Waterworks  Co.  v. 
Jenkins,  62  Mo.  App.  74;  Taylor  v.  Welch,  6  Or.  199. 

In  order  that  a  subsurface  stream  may  be  treated  as  a  water- 
course, its  course  must  be  discoverable  from  the  surface  of  the 
ground:  Lybe's  Appeal,  106  Pa.  St.  626;  51  Am.  Rep.  542.  No  sub- 
surface explorations  should  be  necessary  to  define  its  course:  Halde- 
nian  v.  Bruckhart,  45  Pa.  St.  514;  84  Am.  Dec.  511.  It  is  generally 
agreed  that  an  underground  stream,  the  location  and  course  of 
which  can  only  be  discovered  by  excavation,  Is  not  a  known  stream 
governed  by  the  rules  applicable  to  surface  watercourses:  Chase- 
more  V.  Richards,  7  H.  L.  C-as.  349;  Ewart  v.  Belfast  Poor-Law 
Guardians,  9  L.  R.  Ir.  172.  Compare  Burroughs  v.  Satterlee,  67 
Iowa,  306;  56  Am.  Rep.  350. 

It  would  be  difficult  to  state  the  problem  as  to  when  an  under- 
ground watercourse  has  a  defined  and  known  channel,  in  better 
terms  than  is  done  In  Black  v.  Ballyniona  Commrs.,  17  L.  R.  Ir.  459. 
Having  stated  that  the  rules  as  to  riparian  rights  apply  to  subsur- 
face streams  having  defined  and  known  channels,  the  vice-chancel- 
lor said:  "So  far  the  law  on  the  subject  is  clear;  but  a  difficulty 
appears  still  to  exist  as  to  the  application  of  this  rule  by  reason  of 
the  use  of  the  word  'known'  In  connection  with  the  word  'defined.' 
and  it  does  not  seem  to  have  been  laid  down  as  yet  what  the  nature 
or  extent  of  the  knowledge  is  which  must  be  proved  to  exist  in  or- 
der to  constitute  the  riparian  relation.    It  cannot  mean  that  a  cban- 
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nel  should  be  visible  throughout  its  course,  which  would  be  in  im- 
possibility from  the  very  fact  of  its  being  subterranean.  In  consid- 
ering this  question,  the  knowledge  required  cannot  be  reasonably 
held  to  be  that  derived  from  a  discovery  in  part  by  excavation  ex- 
posing the  channel;  but  must  be  linowledge,  by  reasonable  infer- 
ence, from  existing  and  observed  facts  in  the  natural,  or  rather 
the  pre-existing,  condition  of  the  surface  of  the  ground.  The  onus 
of  proof  lies,  of  course,  on  the  plaintifiC  claiming  the  right,  and  it 
lies  upon  him  to  show  that,  without  opening  the  ground  by  excava- 
tion, or  having  recourse  to  abstruse  speculations  of  scientiflc  per- 
sons, men  of  ordinary  powers  and  attainments  would  know,  or 
could  with  reasonable  diligence  ascertain,  that  the  stream  when  it 
emerges  into  light  comes  from,  and  has  flowed  through,  a  defined 
subterranean  channel.  The  instance  given  in  some  of  the  cases  of 
a  stream  sinking  underground  when  it  reaches  a  certain  place,  and 
pursuing  for  a  short  space  a  subterraneous  course,  and  then  emerg- 
ing shows  plainly  the  kind  of  knowledge  required.  No  one  knows 
as  a  matter  of  fact  that  it  flows  underground  from  the  one  point 
to  the  other  in  a  defined  channel,  or,  indeed,  even  that  it  is  the  same 
stream;  but  our  reason,  grounded  on  our  knowledge  or  ordinary 
laws,  and  on  the  impossibility  or  great  improbability  of  the  phe- 
nomena being  otherwise  accounted  for,  leads  to  an  Inference  of  fact, 
amounting  practically  to  knowledge,  that  it  is  the  same  stream  and 
that  it  has  flowed  underground  in  a  defined  channel." 

The  fact  that  upon  certain  excavations  being  made  on  defend- 
ant's land  and  a  flow  of  water  obtained,  the  water  ceased  to  rise  in 
a  spring  on  plaintiff's  adjoining  land,  does  not  prove  that  such 
spring  is  fed  by  a  known  and  defined  subsurface  stream,  the  waters 
of  which  are  diverted  by  the  excavations  aforesaid:  Taylor  v. 
Welch,  6  Or.  199.  Surface  depressions  or  sinks  extending  in  a  line 
on  either  side  of  a  spring  of  considerable  volume  may  give  notice 
of  the  location  of  a  defined  underground  stream,  especially  in  a  lime- 
stone region  where  such  phenomena  justify  such  an  inference: 
Tampa  Water  Works  Co.  v.  Cline,  37  Fla.  586;  53  Am.  St.  Rep.  262. 
The  nature  of  vegetable  growth  on  the  earth's  surface  has  also  been 
appealed  to  as  giving  notice  of  the  location  of  an  underground 
stream.  In  Hale  v.  McLea,  53  Cal.  578,  it  appeared  that  the  plain- 
tiff had  for  some  time  used  the  waters  of  a  spring  located  on  his 
land  near  the  boundary  between  his  land  and  that  of  the  defend- 
ant. From  this  natural  spring  extending  upon  the  land  of  the  de- 
fendant there  was  a  line  of  bushes  usually  found  nowhere  except 
over  watercourses,  but  there  was  no  other  indication  of  a  subter- 
ranean stream  upon  defendant's  land  at  this  point  than  that  given 
by  the  bushes.  There  was  no  stream  upon  the  surface,  and  no 
depression  or  channel  whatever  appeared  upon  the  surface  of  either 
tract  at  this  point,  and  the  surface  of  the  ground  was  rocky  and 
dry.  The  defendant,  aiming  to  intercept  upon  his  own  land  tl»e 
water  flowing  to  plaintiff's  spring,  dug  a  pit  upon  the  line  of  the 
bushes,  discovered  a  small  stream,  and  appropriated  the  water 
therein,  with  the  result  that  the  spring  of  the  plaintiff  at  once 
ceased  to  flow.    Upon  suit  being  brought,  the  lower  court  found  that 
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any  person  of  ordinary  Judgment  would  have  expected  to  Intercept 
the  stream  at  the  point  of  the  excavation,  from  the  apparent  situa- 
tion and  surroundings,  and  gave  judgment  for  plaintiff,  which  was 
affirmed  on  appeal.     But  in  Bloodgood  v.  Ayers,  106  N.  Y.  400,  2 
Am.   St.  Rep.  443,  it  was  held  that  water  flowing  In  no  defined 
channel,  and  the  course  of  which  can  only  be  traced  by  the  deeper 
green  of  the  grass  which  it  moistens,  does  not  constitute  a  water- 
course,  and   that  the   rules  as  to  watercourses   do  not  apply  to 
springs  whose  waters  flow  underground,  concealed,  and  the  place 
of  whose  flow  is  a  matter  of  uncertainty.    "Where  a  stream  of  water 
flowing  in  a  canon  disappeared  completely  at  one  point,  and  farther 
down  at  the  mouth  of  the  canon  two  springs  appeared,  which,  from 
the  conditions  and  topography  of  the  country,  could  not  reasonably 
be  supposed  to  be  otherwise  fed  than  by  the  stream  which  had  dis- 
appeared at  the  point  above,  and  it  being  given  in  evidence  that  a 
diversion  of  the  stream  above  the  point  of  disappearance  had  been 
(;0incideut  with  an  interruption  of  the  flow  of  the  springs.  It  was 
neld  sufficiently  proved  "that  the  water  flowing  from  the  springs 
at  the  mouth  of  the  canon  was  furnished  through  as  well  deflned  a 
subterranean  channel  as  It  would  be  ordinarily  practicable  to  de- 
scribe": Keeney  v.  Carlllo,  2  N.  Mex.  480.  , 
It  was  said  by  Pollock,  C.  B.,  in  Dickinson  v.  Grand  Junction 
Canal  Co.,  7  Ex.  282:  "And,  Indeed,  If  the  course  of  a  subterranean 
stream  were  well  known,  as  Is  the  case  with  many  which  sink  un- 
derground, pursue  for  a  short  space  a  subterraneous  course  and 
then  emerge  again,  it  could  never  be  contended  that  the  owner  of 
the  soil  under  which  the  stream  flowed  could  not  maintain  an  action 
for  the  diversion  of  it  If  it  took  place  under  such  circumstances  as 
would  have  enabled  him  to  recover  if  the  stream  had  been  wholly 
above  ground."    Such  a  case  Is  that  of  Saddler  v.  Lee,  66  Ga.  45, 
42"  Am.  Rep.  62,  where  it  was  held  that  a  stream  which,  though 
mostly  underground,  has  its  course  and  direetion  distinctly  marked, 
and  at  Intervals  runs  above  ground,  must  be  regarded  as  a  subter- 
ranean stream  having  a  known  and  defined  channel.    Such  a  stream 
was  held  to  be  shown  in  Whetstone  v.  Bowser,  29  Pa.  St.  60.    It 
was  there  put  In  evidence  that  a  considerable  stream  of  water  com- 
ing from  underground  propelled  the  machinery  of  Bowser's  mill, 
and  that  about  two  miles  above,  on  Whetstone's  farms.  Cove  creek 
disappeared  Into  a  sink.  The  Identity  of  the  stream  disappearing  on 
Whetstone's  farm  with  that  which  emerged  at  Bowser's  mill  was, 
however,  admitted,  and  the  Important  element  of  the  ascertalnabll- 
Ity  of  the  location  of  the  underground   stream   was  not  noticed. 
Wheatley  v.  Baugh,  25  Pa.  St.  528,  04  Am.  Dec.  721,  Is  properly 
regarded  as  a  leading  American  case  on  the  subject  of  underground 
waters.     In  that  case  the  plaintiff,  a  tanner,  was  deprived  of  the 
use  of  a  valuable  spring  on  his  premises  by  mining  operations  on 
defendant's  land  which  intercepted  the  subterranean  sources  of  the 
spring.    There  was  no  proof  of   tlie  character  of   these  sources, 
whether  they  were  mere  percolations  or  underground  streams  with 
known  and  defined  channels,  though  it  appears  that  the  defendant 
was  not  chargeable  with  notice  of  their  location,  whatever  might  b« 
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their  character.  While  admitting  that  valuable  rights  may  exist  In 
underground  waters,  especially  In  limestone  regions,  where  "streams 
of  great  volume  and  power  pursue  their  subterranean  courses  for 
great  distances,  and  then  emerge  from  their  caverns,  furnishing 
power  for  machinery  of  every  description,  or  supplying  towns  and 
settlements  with  water  for  all  the  purposes  of  life,"  Lewis,  C.  J., 
insists  that  to  entitle  a  stream,  whether  surface  or  subterranean, 
to  the  consideration  of  the  law.  It  is  certainly  necessary  that  It  be 
a  watercourse  In  the  proper  sense  of  the  term,  which  is  another 
way  of  saying  that  it  must  have  a  defined  and  known  channel:  See, 
also,  to  the  same  point,  Good  v.  Altoona  City,  162  Pa.  St.  493;  42 
Am,  St  Rep.  840;  Case  v.  Hoffman,  84  V/Is.  438;  36  Am.  St.  Kep. 
937;  Springfield  Water  Works  v,  Jenkins,  62  Mo.  App.  74;  Trustees 
etc.  V.  Youmans,  50  Barb.  316;  Willis  v.  Perry,  92  Iowa,  299. 

Underground  Watercourses— Ascertainability  of  Channel,  and  its  Im- 
portance.—We  have  noticed  at  length  the  cases  discussing  under- 
ground waters  which  are  not  considered  percolating,  because  we 
wish  to  emphasize  the  importance  of  the  ascertainability  of  the 
existence  or  location  of  such  waters  as  a  criterion  for  distinguishing 
percolating  waters  from  underground  watercourses,  and  for  the  fur- 
ther purpose  of  determining  what  ascertainability  means  in  this 
connection.  From  the  view  we  have  taken  of  the  cases  we  may 
say  with  the  court  in  Collins  v.  Chartiers  Valley  Gas  Co.,  131  Pa. 
St  143,  17  Am.  St.  Kep.  791:  "It  is  therefore  clear,  from  the  prin- 
ciples and  reasoning  of  all  the  cases,  that  the  distinction  between 
rights  in  surface  aud  subterranean  waters  is  not  founded  on  the 
fact  of  their  location  above  or  below  ground,  but  on  the  fact  of 
knowledge,  actual  or  reasonably  acquirable,  of  their  existence,  loca- 
tion, and  course."  And  we  must  Indorse  the  conclusion  lately 
reached  In  Orescent  MIn.  Co.  v.  Silver  King  Min.  Co.  (Utah,  Aug. 
1898),  that  whenever  a  stream  is  so  hidden  In  the  earth  that  Its 
course  is  not  discoverable  from  the  surface.  It  cannot  receive  at  the 
hands  of  the  law  the  consideration  due  a  watercourse:  Lybe's  Ap- 
peal, 106  Pa.  St  626;  51  Am.  Rep.  542.  Though  It  has  been  said 
that  the  important  question  in  this  connection  Is  as  to  whether 
underground  water  flows  in  a  defined  channel:  Hanson  v.  McCue, 
42  Cal.  303;  10  Am.  Rep.  299;  Shively  v.  Hume,  10  Or.  76;  It  must 
appear,  from  a  full  view  of  the  authorities,  that  even  that  consid- 
eration must  yield  in  importance  to  the  criterion  of  paramount  im- 
portance—the discoverability,  from  the  surface  of  the  earth,  of  the 
location,  existence,  and  flow  of  waters  immediately  beneath.  The 
latter  is  not,  however,  the  exclusive  criterion.  While,  as  we  shall 
note  later,  underground  streams,  of  whatever  extent  and  volume, 
and  with  well-defined  channels,  will  be  considered  percolating  wa- 
ters in  the  ryes  of  the  law  if  their  existence  and  location  are  un- 
known or  net  reasonably  ascertainable,  a  statement  of  the  converse 
of  the  proposition  would  scarcely  find  support  among  the  adjudi- 
cated cases.  The  necessity  of  a  defined  channel  is  unanimously 
recognized.  It  Is  not  difficult  to  suppose  a  case  in  which  the  exist- 
ence, location,  and  fiow  of  subterranean  waters  of  undoubted  per- 
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colating  character  might  be  well  known,  yet  such  waters,  as  the 
law  stands  at  present,  would  be  percolating  waters  beyond  a  doubt. 
The  importance  of  the  character  of  the  flow  must  not  be  over- 
loolied.  It  is  not  unliliely  that  considerable  litigation  will  center 
about  this  point  in  the  law  of  underground  waters  in  the  near 
future,  especially  in  the  western  states,  where  water  is  an  element 
of  unusual  value  and  importance.  But  whatever  liberality  some 
courts  have  shown  in  recognizing  rights  In  underground  waters, 
the  character  of  whose  flow  would  scarcely  give  them  the  dignity 
of  watercourses  if  they  were  on  the  surface  of  the  earth,  none  of 
the  cases  have  gone  so  far  as  to  recognize  such  rights  in  "water 
which  was  percolating  through  sand  or  gravel  within  limits  not  at 
all  defined  by  anything  appearing  upon  the  surface,  or  made  to 
appear  by  investigation  beneath  the  surface":  Meyer  v.  Tacoma 
Light  etc.  Co.,  8  Wash.  144. 

Underground  Waters  which  are  Percolating.— In  discussing  under- 
ground waters  which  are  viewed  by  the  law  as  watercourses,  we 
have  gone  to  a  considerable  degree  into  the  question,  What  under- 
ground waters  are  percolating?  Having  eliminated  waters  of  the 
former  class,  the  discussion  could  not  be  properly  closed,  however, 
with  the  statement  that  all  other  subsurface  waters  are  percolating. 
The  word  "percolate"  In  this  connection  has  been  said  to  desig- 
nate "any  flowage  of  subsurface  water,  other  than  that  of  running 
streams,  open,  visible,  and  clearly  to  be  traced":  Hosier  v.  Cald- 
well, 7  Nev.  363.  While  this  is,  perhaps  the  most  nearly  correct 
,of  the  definitions  attempted  in  the  cases,  it  might  be  improved  up- 
on. Keeping  in  mind  the  explanation  of  the  words  "defined"  and 
"known"  given  in  Black  v.  Ballymena  Commrs.,  17  L.  R.  Ir.  459, 
and  already  quoted  herein,  we  would  define  percolating  waters  as 
including  all  subsurface  flowage  not  in  defined  and  known  channels. 
Various  descriptions  and  definitions  have  been  given.  In  Chasemore 
V.  Richards,  7  H.  L.  Cas.  349,  Mr.  Justice  Wightman  contrasted 
the  condition  of  surface  watercourses  with  "subterranean  water 
not  flowing  in  any  definite  channel,  nor  Indeed  at  all  in  the  ordinary 
sense,  but  percolating  or  oozing  through  the  soil,  more  or  less,  ac- 
cording to  the  quantity  of  rain  that  may  chance  to  fall";  and  Lord 
Chelmsford,  delivering  an  opinion  In  the  same  case,  describes  per- 
colating water  as  "percolating  through  underground  strata  which 
bas  no  certain  course,  no  defined  limits,  but  which  oozes  through 
the  soil  in  every  direction  In  which  the  rain  penetrates." 
Such  water  is  described  as  "oozing  or  percolating  thi'ough  the  ."^oil 
In  varying  quantities  and  uncertain  directions":  Strait  v.  Brown, 
16  Nev.  317;  40  Am.  Rep.  497;  as  "subsurface  waters  which  with- 
out any  permanent,  distinct  or  definite  channel,  percolate  In  mere 
veins,  ooze  or  filter  from  the  lands  of  one  owner  to  the  lands  of 
another":  Frazier  ▼.  Brown,  12  Ohio  St.  294;  as  spreading  In  every 
direction  through  the  earth:  Wheutley  v.  Baugh,  25  Pa.  St.  528; 
04  Am.  Dec.  721;  as  "subterranean  waters  percolating  the  soil,  or 
running  through  nnknown  channels,  and  without  a  distinct  or  de- 
fined course":  Trustees  etc..  v.  Youmans,  50  Barb.  31G;  Southern 
Pacific  R.  R.  Co.  v.  Dufoar,  95  Cal.  015;  as  "flowing,  seeping,  or 
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circulating  in  minute  particles  ....  without  banks  or  defined 
channels,"  and  with  a  course  ihat  is  invisible  and  unknown:  Cres- 
cent Mln.  Oo.  V.  Silver  King  .\iin.  Co.  (Utah,  A\ig.,  1898);  Taylor  v. 
Fickas,  64  Ind.  167;  31  Am.  Kep.  114. 

The  difficulty  of  subjecting  percolating  water  to  legal  regulation 
Is  thus  summed  up  in  Koath  v.  Driscoll,  20  Conn.  533,  52  Am.  Dec. 
352:  "Water  combined  with  the  earth  or  passing  through  it,  by  per- 
colation, or  by  filtration,  or  by  chemical  attraction,  has  no  dis; 
tinctive  character  of  ownership  from  the  earth  itself;  not  more  than 
the  metallic  oxides  of  which  the  earth  is  composed.  Water,  whether 
moving  or  motionless  in  the  earth,  is  not,  in  the  eye  of  the  law,  dis- 
tinct from  the  earth.  The  laws  of  its  existence  and  progress,  while 
there,  are  not  uniform  and  cannot  be  known  or  regulated.  It  raises 
to  great  heights  and  moves  collaterally  by  influences  beyond  our 
apprehension.  These  influences  are  so  secret,  changeable,  and  un- 
controllable, we  cannot  subject  them  to  the  regulations  of  law,  nor 
build  upon  them  a  system  of  rules  as  has  been  done  with  streams 
upon  the  surface." 

Cjuotations  of  similar  tenor  might  be  given  at  much  greater 
length,  but  enough  have  been  made  to  afford  us  an  idea  of  the 
legal  conception  of  percolating  water.  Two  elements  are  especially 
emphasized:  the  nature  of  the  flow,  and  its  nonascertainability. 
Wat6r  which  moves  through  the  soil  without  forming  channels  is 
percolating  water:  Wilson  v.  New  Bedford,  108  Mass.  261;  11  Am. 
Itep.  352.  A  defined  channel  is  held  to  be  the  element  of  especial 
importance:  Hanson  v.  McCue,  42  Cal.  303;  10  Am.  Rep.  299;  Bur- 
roughs V.  Satterlee,  67  Iowa,  396;  56  Am.  Rep.  350;  yet  it  is  well 
•ettled  that  underground  streams  with  well-defined  channels  will 
be  treated  as  percolating  waters,  if  their  existence  and  location 
are  unknown  and  not  reasonably  ascertainable:  Haldeman  v.  Bruck- 
hart,  45  Pa.  St  514;  84  Am.  Dec.  511;  Williams  v.  Ladew,  161  Pa. 
St.  283;  41  Am.  St  Rep.  891;  Greencastle  v.  Hazelett,  23  Ind.  189; 
Ellis  V.  Duncan,  21  Barb.  230;  Taylor  v.  Welch,  6  Or.  199;  Case  v. 
Hoffman  (Wis.,  Sept,  1897);  Chase  v.  SUverstone,  62  Me.  175;  16 
Am.  Rep.  419.  So  the  mere  fact  that  underground  water  flows  in 
a  definite  direction  does  not  prevent  It  from  being  percolating 
water:  Gould  v.  Eaton,  111  Cal.  639;  52  Am.  St.  Rep.  201;  while 
on  the  other  ha!nd,  it  is  not  essential  to  a  watercourse  that  the 
banks  should  be  absolutely  unchangeable,  the  flow  constant,  the 
size  uniform,  or  the  waters  entirely  unmixed  with  earth,  or  flow- 
ing with  any  fixed  velocity:  Bassett  v.  Salisbury  Mfg.  Co.,  43  N.  H. 
509;  82  Am.  Dec.  179;  Tampa  Water  Works  Co.  v.  Cline,  37  Fla. 
586;  53  Am.  St  Rep.  202.  There  is  no  distinction  between  the  rules 
of  law  applicable  to  surface  watercourses  and  those  applicable  to 
subsurface  watercourses,  as  has  been  said  above:  Willis  v.  Perry, 
92  Iowa,  297;  and  if,  in  any  case  where  the  character  of  under- 
ground water  is  in  question,  the  facts  are  In  dispute,  the  determina- 
tion of  the  question  may  be  rendered  exceedingly  dlflScult. 

Pre8umpti(yn  as  to  Character  of  Underground  Water.— In  a  majority 
of  cases,  the  exact  condition  of  underground  water  is  not  accurately 
^nown  or  ascertainable:  Swett  t.  Cutts,  50  N.  H.  439;  9  Am.  Rep. 
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276.  In  such  cases  a  presumption  regarding  such  condition  is  neces- 
sary, and  It  is  well  settled  that  unless  it  appears  that  underground 
water  in  a  given  case  flows  in  a  defined  and  Itnown  channel,  it  will 
be  presumed  to  be  percolating  water:  Tampa  Water  Worlis  Co. 
V.  Cline,  37  Fla.  586;  53  Am.  St.  Kep.  262;  Hanson  v.  MeCue,  42 
Cal.  303;  10  Am.  Rep.  299;  Metcalf  v.  Nelson,  8  S.  Dali.  87;  59  Am. 
St.  Rep.  746;  Elster  v.  Springfield,  49  Ohio  St.  82;  Gould  v.  Eaton, 
lllCal.  639;  52  Am.  St.  Rep.  201;  Ocean  Grove  etc.  Assn.  v.  Asbury 
Park,  40  N.  J.  Eq.  447;  Springfield  Water  WorliS  Co.  v.  Jenkins, 
62  Mo.  App.  74.  The  obvious  effect  of  this  presumption  is  to  cast 
the  burden  of  proof  upon  him  who  claims  rights  in  subterranean 
waters  upon  the  ground  that  they  flow  in  a  defined  and  known 
channel:  Black  v.  Ballymena  Commrs.,  17  L.  R.  Ir.  459. 

Some  Instances  of  Percolating  Water.— The  English  law  as  to  sub- 
surface waters  Is  generally  considered  to  date  from  the  case  of 
Acton  V.  Blundell,  12  Mees  &  W.  324.  But  it  may  be  said  of  that 
case,  as  of  many  others  that  have  settled  the  law  as  to  rights  in 
underground  waters,  that  it  throws  little  light  upon  the  question 
which  we  have  in  hand,  namely,  What  is  percolating  water  In 
that  case  a  well  on  plaintiff's  land  was  deprived  of  its  hidden  sources 
by  mining  operations  on  defendant's  land— a  plain  case  of  perco- 
lating water.  In  Dickinson  v.  Grand  Junction  Canal  Co.,  7  Ex.  282, 
the  distinction  between  percolating  water  and  water  fiowing  under- 
ground in  defined  and  known  channels,  was  recognized.  In  Chase- 
more  V.  Richards,  7  H.  L.  Cas.  349,  the  law  of  underground  waters 
received  a  most  thorough  consideration,  and  although  Dickinson  v. 
Grand  Junction  Canal  Co.,  7  Ex.  282,  is  questioned  upon  one  point, 
these  three  cases  stand  together  as  leading  ones,  in  all  of  which 
the  character  of  the  underground  water  was  scarcely  in  doubt,  the 
entire  question  being  as  to  the  rules  governing  the  diversion  of  per- 
colating waters. 

The  principal  case  gives  an  excellent  example  of  percolating 
water.  It  is  there  held  that  water  coming  from  rain  and  melting 
snows,  percolating  the  soil  of  a  hillside  to  bedrock,  down  which  It 
wanders  in  depressions  and  passages  of  unknown  location,  size,  and 
direction,  is  percolating  water  clearly  distlngushable  from  water 
flowing  In  known  and  defined  channels:  Wheelock  v.  Jacobs,  70  Vt. 
102;  ante,  p.  659.  So  water  which  moves  from  the  mountainsides 
to  a  stream  below  by  following  the  seams  and  cracks  in  the  strata 
•f  sandstone  of  which  the  mountains  are  composed  is  percolating 
water,  and  its  character  as  such  Is  not  altered  by  the  fact  that  at 
•no  place  it  breaks  tlirough  the  sandstone,  forming  small  springs 
which,  without  a  defined  channel  or  current,  find  their  way  into  the 
stream:  Gould  v.  Eaton,  111  Cal.  639;  52  Am.  St.  Rep.  201.  Water, 
whether  It  has  fallen  as  rain,  or  has  come  from  the  overflow  of  a 
pond  or  swamp,  which  sinks  Into  the  top  soil  and  struggles  through 
It,  following  no  deli'ncd  channel,  is  percolating  water.  It  Is  not 
water  in  a  watercourse,  or  in  an  Infinitesimal  number  of  minute 
watercourses  In  the  sense  of  being  obedient  to  the  law  regulating 
the  use  of  water  flowing  In  such  deflned  natural  channels:  Buffum 
T.  Harris,  6  B.  I.  243.    Other  cases  In  which  the  especial  qualltlea 


672  AiTKEx  t;.  Wells  Riveb.  [Vermont, 

of  percolating  waters  are  discussed,  but  which  we  will  not  notice  at 
length,  are:  Springfield  Waterworks  Co.  v.  Jenkins,  62  Mo.  App. 
74;  Southern  Pacific  Co.  v.  Dufour,  95  Cal.  G15;  Bruenlng  v.  Dorr, 
23  Colo.  195;  Hanson  v.  McCue,  42  Cal.  303;  10  Am.  Rep.  299;  Kln- 
naird  v.  Standard  Oil  Co.,  89  Ky.  408;  25  Am.  St.  Rep.  545;  Ocean 
Grove  etc.  Assn.  v.  Commrs.  of  Asbury  Park,  40  N.  J.  Eq.  447; 
Wheatley  v.  Baugh,  25  Pa.  St  528;  04  Am.  Dec.  721;  Ellis  v.  Dun- 
can, 21  Barb.  230;  Crescent  Min.  Co.  v.  Silver  King  MIn.  Co.  (Utah, 
Aug.,  1898);  Lybe's  Appeal,  106  Pa.  St.  620;  51  Am.  Rep.  542. 

The  result  of  these  cases  is  to  establish  the  main  distinction  be- 
tween percolating  waters  and  subsurface  streams  with  known  and 
defined  channels,  which  distinction  is  the  matter  of  knowledge 
which  we  have  already  emphasized  herein— the  actual  knowledge 
or  reasonable  ascertalnabllity  of  the  existence  and  location  of  under- 
ground water  flowing  In  defined  channels.  It  must  be  said  that 
there  are  points  in  the  law  of  underground  waters  that  are  unset- 
tled. It  is  often  a  matter  of  great  difficulty  to  decide  whether  or 
not  a  surface  watercourse  exists,  there  being  variables  as  to  chan- 
nel, volume,  velocity,  and  flow  which  may  raise  such  difficulty. 
The  same  difficulty  is  commonly  met  with  In  determining  contro- 
versies relative  to  underground  waters.  The  result  Is  a  gradual 
process  of  defining  a  definition,  of  deciding  what  Is  a  defined  chan- 
nel and  when  It  is  a  known  channel.  Besides  this,  the  unsettled 
relative  importance  of  the  character  of  the  flow,  and  of  its  ascer- 
tainability,  in  the  determination  of  the  character  of  subsurface 
water  in  any  case,  affords  problems  which  future  litigation  must 
•olve. 
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TAKING  PROPERTY  FOR  A  PUBLIC  USE— WHAT  18 
NOT.— The  destruction  of  property  to  avert  an  imminent  public  In- 
Jury  is  not  a  taking  for  a  public  use,  and  is,  in  no  legal  sense,  an  ex- 
ercise of  the  right  of  eminent  domain.  The  former  is  an  exercise  of 
the  police  power,  and  the  latter  stands  on  constitutional  grounds. 
The  taking  of  property  for  a  public  use  can  await  the  forms  and 
delays  of  the  law,  but  the  destruction  of  property  to  prevent  Immi- 
nent public  injury  Is  governed  by  necessity,  which  knows  no  law. 

MUNICIPALITIES  ARE  NOT  ANSWERABLE  FOR  DE- 
STROYING PRIVATE  PROPERTY  to  prevent  imminent  public  in- 
jury. If  the  destruction  can  be  justified  on  the  ground  of  public 
necessity,  the  owner  has  no  right  of  recovery.  Liability  against  the 
corporation  is  not  created  by  a  statute  expressly  conferring  upon  its 
officers  authority  to  destroy  property  when  so  necessary. 

A  MUNICIPAL  CORPORATION  IS  NOT  ANSWERABLE 
FOR  ACTS  OF  ITS  OFFICERS  in  discharging  its  governmental 
functions,  as  in  destroying  property  to  avert  imminent  public  injury. 

J.  H.  Watson,  for  the  plaintifiE. 

Smith  &  Sloane,  for  the  defendant. 
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^®®  ROWELL,  J.  The  defendant  is  an  incorporated  village, 
and  constitutes  a  highway  district  of  the  town.  All  the  high- 
way taxes  assessed  hy  the  selectmen  on  the  polls  and  ratable 
estate  of  the  village  are  collected  like  other  village  taxes,  and 
two-thirds  thereof  paid  to  the  village  treasurer,  and  the  trustees 
of  the  village  are  to  expend  the  same  in  building  and  maintain- 
ing highways  and  bridges,  and  they  are  authorized  to  lay  out, 
alter,  maintain,  and  discontinue  ^^^  highways,  and  to  appraise 
and  settle  the  damages  therefor;  and  the  village  can  lay  a  tax  for 
any  of  those  purposes. 

The  by-laws  of  the  village  authorize  the  trustees  to  draw  or- 
ders on  the  village  treasurer  for  the  payment  of  any  sums  as- 
sessed as  damages  for  land  or  other  property  taken  or  improved 
for  a  highway  or  other  public  use,  and  provide  that  the  trustees 
may  remove  nuisances  and  direct  the  cleaning,  repairing,  and 
improvement  of  streets,  commons,  lanes,  walks,  and  bridges. 
The  charter  authorizes  the  village  to  make  by-laws  for  protect- 
ing its  highways  from  injury,  but  it  does  not  appear  that  any 
have  been  made. 

Before  and  at  the  time  in  question,  the  plaintiff  owned  a  mill 
in  said  village,  and  a  dam  across  "Wells  river,  and  on  the  mill 
side  of  the  river  was  a  highway,  also  in  the  village.  At  said 
time,  because  of  rains  or  otherwise,  the  water  of  the  river  was 
very  high,  and  carried  away  part  of  plaintiff's  dam,  and  cut  a 
channel  around  the  mill  and  between  it  and  the  highway,  which 
it  was  badly  washing  out,  and  to  change  the  current  away  from 
the  highway,  to  prevent  further  damage  to  it  and  to  other  prop- 
erty, the  trustees  burned  the  mill  and  its  contents  and  blew  up 
and  destroyed  the  dam;  and  the  question  is,  whether  the  village 
is  liable  for  their  action. 

The  plaintiff  contends  that  this  was  a  taking  of  his  property 
for  public  use  by  an  exercise  of  the  right  of  eminent  domain; 
that  the  trustees  had  a  right,  in  the  circumstances,  to  take  it  as 
.they  did,  and  therein  were  acting  within  the  scope  of  their  au- 
thority; that  therefore  he  is  entitled,  under  the  constitution, 
to  compensation  from  the  village;  and  as  the  taking  was  without 
con>"f'nsation,  that  the  village  is  liable  in  this  action. 

But  this  proposition  cannot  be  maintained,  for  this  was  not 
a  takinor  of  the  plaintiff's  property  for  a  public  use  in  the  sense 
contonded  for,  but  a  destruction  of  it  to  avert  an  imminent  pub- 
lic injury,  which  is  a  different  thing  from  taking  by  the  right  of 
eminont  domain,  and  is  in  no  legal  **®  sense  an  exercise  of 
that  right,  but  stands  on  entirely  different  ground,  namely,  on 
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the  ground  of  necessity,  or,  more  properly  speaking,  on  the 
ground  of  the  police  power  of  the  state,  whereas  the  right  of 
eminent  domain  stands  on  constitutional  grounds. 

In  Field  v.  Des  Moines,  39  Iowa,  575,  18  Am.  Rep.  46,  56,  it 
is  said  that  the  great  weight  of  judicial  authority  holds  that 
the  destruction  of  property  under  authority  conferred  hy  law 
upon  officers  of  municipal  corporations  is  not  an  exercise  of  the 
right  of  eminent  domain,  but  a  regulation  of  the  right  that  in- 
dividuals have  to  destroy  private  property  in  cases  of  inevitable 
necessity,  to  prevent  the  spreading  of  fire  or  other  great  calamity. 

In  Keller  v.  Corpus  Christi,  50  Tex.  614,  32  Am.  Rep.  613, 
the  distinction  between  an  exercise  of  the  right  of  eminent  do- 
main and  a  police  regulation  to  meet  an  impending  peril  by 
the  destruction  of  property  is  sharply  drawn.  It  is  said  that  one 
can  wait  the  forms  and  delay  of  the  law,  but  that  the  other  is 
governed  by  necessity,  which  knows  no  law;  and  reference  is 
made  to  the  unwise  delay  of  the  lord  mayor  of  London  to  de- 
stroy some  wooden  buildings,  which  caused  half  that  city  to  be 
burned  in  the  great  conflagration  of  1666. 

In  Russell  v.  Mayor  etc.,  2  Denio,  461,  a  case  that  grew  out 
of  the  great  fire  of  1835,  it  is  said  that  authority  conferred  by 
statute  upon  the  mayor  to  order  the  destruction  of  buildings  to 
prevent  the  spreading  of  a  fire  is  not  a  grant  of  a  right  of  emi- 
nent domain,  and  therefore  not  within  the  constitutional  pro- 
vision requiring  compensation  for  property  taken  for  public  use, 
but  that  it  is  a  regulation  of  the  right  that  individuals  possess 
to  destroy  private  property  to  avert  a  public  calamity.  But 
in  Hale  v.  Lawrence,  21  N".  J.  L.  714,  47  Am.  Dec.  190,  a  case 
growing  out  of  the  same  fire,  the  court  of  errors  and  appeals  of 
Xew  Jersey  held  that  said  statute  granted  power  not  before  exist- 
ing, and  that  therefore  it  was  the  grant  of  a  *^*  right  of  emi- 
nent domain.  That  case  was  again  before  the  court,  with  the 
American  Print  Works  against  the  same  defendant,  in  Hale  v. 
Lawrence,  23  N.  J.  L.  590,  57  Am.  Dec.  420,  431,  when  the  dis- 
tinction above  stated  was  clearly  made.  The  distinction  is  well 
stated  by  Senator  Yerplanck  in  Stone  v.  Mayor  etc.,  25  Wend. 
157,  173,  which  also  grew  out  of  that  fire:  See,  also,  Randolph 
on  Eminent  Domain,  sees.  8,  9;  1  Dillon  on  Municipal  CJorpora- 
tions,  4th  ed.,  sec.  141. 

The  plaintiff  cites  Bishop  v.  Mayor,  7  Ga.  200,  50  Am.  Dec. 
400,  in  which  it  was  held  that  the  owners  of  property  destroyed 
to  stay  a  conflagration  were  entitled  under  the  constitution  to 
compen.sation,  and  that  the  city  was  liable  on  the  ground  of  an 
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implied  assumpsit,  for  which  proposition  Mayor  v.  Lord,  17 
Wend.  285,  18  Wend.  126,  is  referred  to  as  authority.  But  in 
that  case  liability  was  imposed  by  statute,  without  which  it  was 
expressly  said  that  no  liability  would  exist.  It  is  said  in  Field 
V.  Des  Moines,  39  Iowa,  575,  18  Am.  Rep.  46,  that  Bishop  v. 
Mayor,  7  Ga.  200,  50  Am.  Dec.  400,  stands  alone,  and  that,  in 
the  language  of  the  supreme  court  of  California  in  Dunbar  v. 
Alcalde  etc.,  1  Cal.  358,  without  some  charter  or  other  statutory 
enactment  imposing  liability,  the  decision  cannot  be  sustained. 

It  is  decisive  of  this  question  that  if  the  act  complained  of 
can  be  justified  on  the  ground  of  public  necessity,  as  it  must  be 
if  justified  at  all,  the  plaintiff's  loss  is  a  damage  without  legal 
injury. 

The  plaintiff  further  contends  that  the  by-law  that  author- 
izes the  trustees  to  remove  nuisances  and  to  direct  the  cleaning, 
repairing,  and  improvement  of  streets,  commons,  lanes,  walks, 
and  bridges,  makes  them  the  servants  and  agents  of  the  village, 
and  that  thereby  the  village  undertakes  to  perform  those  duties 
by  its  servants  and  agents  whom  it  may  control,  and  not  be- 
cause the  duty  is  imposed  upon  it  by  law,  and  that  therefore  the 
village  is  ^*"  liable  on  the  principle  of  respondeat  superior. 
But  this  contention  cannot  be  maintained. 

There  is  no  statute,  nor  provision  in  its  charter,  nor  by-law, 
that  makes  the  village  liable;  and  assuming  without  deciding 
that  the  by-law  referred  to  authorized  the  act  complained  of, 
and  that  the  village  had  power  to  authorize  it,  yet  the  by-law 
did  not  make  the  trustees  the  servants  and  agents  of  the  village 
80  that  the  principle  of  respondeat  superior  applies. 

The  city  council  of  Charleston,  South  Carolina,  acting  under 
the  general  municipal  powers  of  the  city,  without  any  statute 
creating  liability,  adopted  an  ordinance  authorizing  the  intend- 
ant,  among  other  oHicers,  in  time  of  fire  to  demolish  such  build- 
ings as  might  be  judged  necessary  by  hira  to  prevent  the  further 
spread  o-f  a  fire,  thereby  investing  that  officer  with  power  to 
judge  whether  the  necessity  existed.  A  fire  being  in  progress 
the  plaintiff's  house  was  blown  up  by  order  of  the  intendant, 
and  the  fire  was  subsequently  extinguished  before  it  reached  hia 
premises.  He  brought  an  action  of  trespass  against  the  city, 
claiming  that  the  property  was  destroyed  without  necessity,  and 
that  the  ordinance  authorizing  the  intendant  to  destroy  the 
property  for  the  benefit  of  the  city  was  sufficient  to  charge  the 
city  in  case  he  proved  that  the  destruction  was  unnecessary,  and 
that  the  intendant  had  abused  his  discretion.     But  the  court 
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gave  judgment  against  the  plaintiff,  on  the  ground  that  the  city, 
being  a  municipal  corporation,  was  not  liable  to  an  action  unless 
given  by  statute:  White  v.  Charleston  Council,  2  Hill  (S.  C.) 
571,  Judge  Dillon  says  the  result  of  this  case  was  right,  but 
that,  assuming  the  power  to  pass  the  ordinance,  the  decision 
should  have  been  put  upon  the  ground  that  the  intendant  was 
discharging  a  public,  as  distinguished  from  a  municipal,  or 
corporate,  duty,  and  was  not  in  that  matter  to  be  regarded  as  the 
agent  of  the  city,  and  that  therefore  the  city  was  not,  on  the 
principle  of  respondeat  superior,  responsible  *^*  for  his  acts: 
2  Dillon  on  Municipal  Corporations,  4th  ed.,  see.  975,  note  1. 

In  McDonald  v.  Red  Wing,  13  Minn.  38,  it  was  held  that  a 
city  is  not  liable  for  the  destruction  of  a  building  torn  down  to 
arrest  the  progress  of  a  fire,  unless  such  liability  is  created  by 
statute,  and  that  it  makes  no  difference  whether  the  building 
is  torn  down  by  direction  of  the  city  officers  assuming  to  act  in 
their  official  capacity,  or  by  citizens  and  bystanders  on  their  own 
motion. 

Field  V.  Des  Moines,  39  Iowa,  575,  18  Am.  Rep.  46,  above 
cited,  was  an  action  to  recover  the  value  of  buildings  destroyed 
by  order  of  the  mayor  to  prevent  the  spread  of  a  fire.  It  was 
contended  that  as  the  city,  by  its  ordinance,  had  authorized  the 
mayor  to  judge  of  the  emergency  and  to  direct  the  destruction 
of  the  buildings,  it  thereby  made  his  acts  the  acts  of  the  city. 
The  court  said  it  would  not  stop  to  inquire  whether  the  statute 
authorized  the  city  to  pass  the-ordinance  under  which  the  mayor 
acted,  for  if  it  did,  and  the  ordinance  was  valid,  and  authorized 
the  mayor  to  judge  of  the  emergency,  yet  the  city  was  not  liable 
for  his  acts,  in  the  absence  of  a  statute  creating  such  liability. 
There  are  numerous  other  cases  to  the  same  effect,  but  it  is  not 
necessary  to  refer  to  them. 

The  case  at  bar  falls  clearly  within  that  class  of  cases  in  which 
the  municipality  is  exempt  from  liability  in  the  absence  of  a 
statute  imposing  it,  on  the  ground  that  the  act  complained  of 
is  not  its  act,  but  the  act  of  persons  who  are  deemed  to  be  pub- 
lic officers,  and  who,  though  appointed  and  paid  by  the  munici- 
pality, and  though  its  agents,  perhaps,  for  other  purposes,  yet 
are  held  not  to  sustain  that  relation  to  it  in  respect  of  the  par- 
ticular act  in  question.  This  is  upon  the  ground  that  the  mu- 
nicipality acts  in  the  matter  in  a  governmental  capacity,  and,  as 
it  were,  for  and  on  behalf  of  the  state,  and  therefore,  in  the  ab- 
sence of  a  statute  making  it  otherwise,  enjoys  the  same  immu- 
nity from  liability  for  the  acts  of  its  officers  that  the  state  itself 
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^**  would  enjoy  had  it  done  the  same  thing  by  its  own  officers: 
Freel  v.  School  City  etc.,  142  Ind.  27.  This  doctrine  is  held 
and  applied  in  Welsh  v.  Rutland,  56  Vt.  228,  48  Am.  Rep.  762, 
and  Weller  v.  Burlington,  60  Vt.  28.  Nor  is  Whipple  v.  Fair 
Haven,  63  Vt.  221,  in  conflict  with  it.  That  case  was  not  put 
on  the  ground  of  respondeat  superior,  but  on  the  ground  that 
the  village  owed  the  orators,  not  a  general  duty  as  a  part  of  the 
public,  but  a  special  duty  as  individuals,  not  to  discharge  water 
upon  their  land,  and  that  the  injury  complained  of  was  imputa- 
ble to  a  neglect  of  that  duty  by  the  village  itself,  and  not  to  the 
wrongful  act  of  its  trustees,  and  that  the  orators'  land  could  not 
thus  be  subjected  to  servitude  for  the  benefit  of  the  public. 
Judgment  affirmed. 

EMINENT  DOMAIN— PUBLIC  USE— DESTROYING  PROP- 
ERTY TO  STAY  CONFLAGRATION.— A  municipal  corporation 
may  talie,  use,  or  destroy  the  private  property  of  an  individual  for 
the  public  safety  In  the  case  of  an  actual  necessity  to  prevent  the 
spread  of  a  fire,  or  any  other  great  public  calamity.  In  such  case, 
the  individual  sufferers  are  entitled  to  just  compensation  from  the 
public  for  their  loss:  See  monographic  note  to  Sheehy  v.  Kansas  City 
Cable  Ry.  Co.,  4  Am.  St.  Rep.  403. 

MUNICIPAL  CORPORATIONS— LIABILITY  FOR  ACTS  OP 
AGENTS-DESTRUCTION  OP  PROPERTY  TO  STAY  CONFLA- 
GRATION.—Municipal  corporations  are  not  liable  in  damages  for 
the  manner  in  which  they  exercise,  in  good  faith,  their  discretion- 
ary powers  of  a  public,  legislative,  or  quasi  judicial  character, 
but  are  liable  where  their  duties  cease  to  be  judicial  In  their  na- 
ture and  become  ministerial:  Chicago  v.  Seben,  165  111.  371;  56  Am. 
St.  Rep.  245;  Springfield  etc.  Ins.  Co.  v.  Keeseville,  148  N.  Y.  46; 
51  Am.  St.  Rep.  667,  and  notes.  Municipal  liability  cannot  be  es- 
tablished by  proof  that  the  fire  department,  or  some  member  there- 
of, needlessly  or  negligently  caused  the  destruction  of  plalntifTs 
property,  whether  such  destruction  arose  from  the  negligent  man- 
agement of  some  appliance,  or  from  a  mlstalcen  judgment  in  order- 
ing the  destruction  of  property  to  arrest  an  existing  conflagration: 
See  monographic  note  to  Goddard  v.  Harpswell,  30  Am.  St  Rep.  399. 
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STATUTE  OP  LIMITATIONS  IN  ACTIONS  ON  .TUDG- 
MENTS— SUSPENSION  OF  BY  A  LEVY  OF  EXECUTION.— A 
levy  upon  personal  property  operates  as  a  satisfaction  of  the 
judgment  for  the  time  being  and  suspends  the  right  to  action 
thereon.  Hence,  in  computing  the  time  In  which  an  action  may  be 
maintained  upon  a  judgment,  the  period  while  the  right  of  action 
was  suspended  by  the  levy  of  an  execution  must  be  excluded. 

.JUDGMENT.— AN  ACTION  CANNOT  BE  SUSTAINED  upon 
a  judgment  while  an  execution  is  in  the  hands  of  an  officer  and  a 
levy  thereunder  remains  undisposed  of. 
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Barber  &  Darling,  for  the  plaintiff. 
Martin  &  Archibald,  for  the  defendant. 

*^  THOMPSON,  J.  This  is  an  action  of  debt  on  judgment 
commenced  April  23,  1896.  The  judgment  declared  on  waa 
rendered  April  13,  1888.  The  plaintiff  took  out  execution  May 
11,  1888,  and  the  same  day  placed  it  in  the  hands  of  an  officer 
for  collection.  The  plaintiff  was  a  subsequent  attaching  cred- 
itor on  his  original  writ,  and  his  execution  was  forced  to  await 
the  disposition  of  the  senior  execution  levied  upon  the  property 
attached.  March  25,  1889,  plaintiff's  execution  was  duly  re- 
turned satisfied  in  part.  All  the  attachable  property  which  the 
defendant  then  had  was  taken  and  sold  on  it,  so  that  he  had  none 
subject  to  attachment  when  it  was  returned. 

The  defendant  pleads  and  relies  upon  the  statute  of  limita- 
tions (V.  S.  1196),  which  requires  actions  of  debt  on  judgment 
to  be  brought  within  eight  years  from  the  rendition  thereof.  '*^* 
This  defense  must  prevail,  unless  the  operation  of  the  statute 
was  stayed  by  the  issuing  of  the  execution  and  proceedings 
thereunder. 

It  has  been  held  that  where  an  execution  and  judgment  are 
apparently  satisfied  by  a  levy,  which  is  subsequently  vacated 
by  proper  proceedings,  the  statute  does  not  run  on  the  judgment 
during  the  time  it  was  thus  satisfied:  Fairbanks  v.  Devereaux, 
58  Yt.  363,  and  cases  there  cited.  In  that  case,  it  was  said  that 
this  statute  "is  not  to  be  construed  literally,  but  that  a  new 
promise,  or  any  other  fact  that  clearly  rebuts  the  presumption 
of  payment  during  the  existence  of  such  fact,  suspends  the  oper- 
ation of  the  statute,  and  that  the  statute  commences  running 
anew  from  the  time  of  the  new  promise,  or  cessation  of  the 
operation  of  such  fact."  In  Ferris  v.  Barlow,  8  Vt.  90,  it  was 
held  that  the  imprisonment  of  the  debtor  on  execution,  being 
in  law  a  satisfaction  of  the  judgment,  suspended  the  running 
of  the  statute  so  long  as  the  imprisonment  continued,  and  that 
the  statute  only  commenced  to  run  anew  from  the  time  of  the 
discharge  of  the  judgment  debtor  from  prison.  "Wliile  the  pre- 
sumption of  payment  continues,  the  plaintiff's  right  of  action 
is  suspended.  When  it  is  determined  by  proper  proceedings 
that  payment  has  not  been  made  or  is  unavailing  under  the  law, 
the  statute  begins  to  run  from  the  date  of  such  determination. 

In  discussing  the  effect  of  a  levy  of  an  execution  on  personal 
property,  it  is  said  in  2  Freeman  on  Judgments,  fourth  edition, 
section  475:  "None  of  the  decisions  assume    that  a  levy  pro- 
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duces  any  absolute  satisfaction.  It  is  a  satisfaction  sub  mode; 
the  levy  must  be  fairly  exhausted  before  further  proceedings 
can  be  taken,  and  while  these  proceedings  are  going  on  the 
plaintiff  cannot  have  another  execution,  nor  sue  on  the  judg- 
ment, nor  redeem  lands  under  it.  After  the  levy,  if  the  sheriff 
wastes  the  property,  or  it  is  lost  through  his  neglect  or  that  of 
the  plaintiff,  the  satisfaction  is  absolute.  If,  without  any  fault 
of  the  plaintiff  or  of  the  sheriff,  the  levy  does  not  *^^  produce 
proceeds  suflBcient  to  satisfy  the  execution,  then  the  plaintiff  is 
entitled  to  proceed  for  so  much  as  remains  unpaid  as  if  no  levy 
had  been  made."  To  the  same  effect  are  Peck  v.  Barney,  12 
Vt.  72;  Sheeran  v.  Sparhawk,  68  Yt.  604;  54  Am.  St.  Eep.  909; 
First  Nat.  Bank  v.  Eogers,  13  Minn.  407;  97  Am.  Dec.  239;  First 
Nat.  Bank  v.  Eogers,  15  Minn.  381;  M'Intosh  v.  Chew,  1  Blackf. 
289;  Green  v.  Burke,  23  Wend.  501;  People  v.  Hopson,  1  Denio, 
574;  Mountney  v.  Andrews,  Cro.  Eliz.  237.  From  these  authori- 
ties, it  is  clear  that  after  a  plaintiff  has  taken  out  his  execution 
on  a  judgment  and  placed  it  in  the  hands  of  an  officer  for  levy 
and  satisfaction,  he  cannot  maintain  an  action  of  debt  on  the 
judgment,  while  the  officer  is  proceeding  in  due  course  to  levy 
and  satisfy  the  execution.  Being  thus  barred  of  his  right  to 
maintain  such  action,  the  statute  does  not  run  during  the  time 
the  right  of  action  is  thus  suspended.  If  the  execution  is  levied 
and  duly  returned,  the  statute  begins  to  run  on  any  unsatisfied 
balance,  from  the  date  of  such  return  of  the  execution. 

Hence,  in  the  case  at  bar,  the  statute  did  not  begin  to  run 
until  March  25,  1889,  and  this  action  was  brought  within  the 
time  required  by  the  statute. 

Judgment  affirmed  with  interest  and  costs,  and  case  remanded 
to  be  proceeded  with  in  respect  to  trustees. 


JUDGMENTS— ACTIONS  UPON-WHEN  BARRBD.-There  wa» 
no  positive  limitation  of  an  action  on  a  judgment  at  common  law, 
but  such  Judgment,  after  twenty  years,  was  presumed  satisfied, 
unless  the  delay  was  sufflcifntly  accounted  for:  Coombs  v.  Jordan, 
3  Bland.  284;  22  Am.  Dec.  236.  A  new  action  on  a  Judgment  of  a 
magistrate's  court  cannot  be  brought  until  the  expiration  of  the 
period  during  which  execution  may  issue  upon  such  judgment:  Lee 
V.  Giles,  1  Bail.  449;  21  Am.  Dec.  47G.  Compare  Simpson  v. 
Cochran,  23  Iowa,  81;  02  Am.  Dec.  410;  Hummer  v.  Lamphear,  32 
Kan.  439;  49  Am.  Rep.  491.  A  debt  due  by  Judgment  is  not  a  con- 
tract within  the  statute  of  limitations  of  Kentucky:  Dudley  v.  Lind- 
Bey,  9  B.  Mon.  486:  50  Am.  Dec.  522. 
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INTENT— PRESUMPTION  OF— When  an  Intelligent  person 
does  an  act,  the  law  presumes  that  In  so  doing  he  intends  that  the 
natural  and  legal  consequences  of  his  acts  shall  result. 

RES  JUDICATA.— A  DECREE  IN  EQUITY  DISMISSING  A 
BILL  WITHOUT  PREJUDICE  has  no  greater  effect  as  res  judicata 
than  a  voluntary  nonsuit  at  law. 

INJUNCTION  AGTAINST  PROSECUTING  A  SUIT  IN  AN- 
OTHER STATE  OR  COUNTRY.— The  authority  of  a  court  of  chan- 
cery to  restrain  persons  within  Its  jurisdiction  from  prosecuting 
suits  in  the  courts  of  other  states  or  of  foreign  countries  is  clear 
and  indisputable. 

INSOLVENCY  LAW— ASSETS  AFFECTED  BY.— The  Insol- 
vency law  of  Vermont  is  intended  to  embrace  property  of  the  in- 
solvent situate  in  other  states  or  countries  and  to  distribute  such 
property  among  his  creditors,  avoiding  all  preferences,  and  dissolv- 
ing all  attachments  in  favor  of  particular  creditors  made  within  a 
time  specified  before  the  adjudication. 

INSOLVENCY  LAWS  —  INJUNCTION  AGAINST  PRO- 
CEEDINGS IN  OTHER  STATES  TO  AVOID.— As  against  credit- 
ors residing  in  a  state  wherein  proceedings  have  been,  or  are  about 
to  be  instituted  against  an  insolvent  debtor,  an  injunction  may  prop- 
erly Issue  to  prevent  them  from  maintaining  actions  or  proceedings 
In  other  states  to  avoid  the  effect  of  the  insolvency  laws  of  their 
domicile  by  seeliing  preferences  or  advantages  by  attachment  or 
otherwise  in  such  other  state. 

NATIONAL  BANKS.— AN  INJUNCTION  CANNOT  ISSUE 
AGAINST  A  NATIONAL  BANK  before  a  final  judgment  In  any 
suit,  action,  or  proceeding  in  any  state,  county,  or  municipal  court 

INSOLVENCY  LAWS— PERSONAL  LIABILITY  OF  RESI- 
DENT CREDITORS  FOR  TAKING  PROCEEDINGS  IN  AN- 
OTHER STATE  TO  AVOID  THE  EFFECT  OF.— If  creditors  of  a 
debtor,  known  by  them  to  be  insolvent,  institute  an  action  in  an- 
other state  and  there  attach  his  property,  and,  during  the  pendency 
of  the  action,  a  suit  is  brought  against  them  in  the  state  of  their 
domicile,  by  the  assignee  of  the  insolvent,  to  enjoin  them  from  talc- 
ing judgment,  and  they,  to  avoid  such  suit,  assign  the  cause  of  action 
to  a  person  resident  in  such  other  state,  who  is  thereupon  substi- 
tuted as  plaintiff,  and  procures  judgment  and  sells  thereunder  the 
property  so  attached,  such  creditors  are,  in  the  suit  brought  against 
them  by  such  assignee,  answerable  for  the  damages  resulting  from 
their  proceedings. 

,  INJUNCTIONS  —  PROCEEDINGS  PENDENTE  LITE  TO 
AVOID  THE  EFFECT  OF.— If  a  suit  is  brought  to  enjoin  the  pros- 
ecution of  an  action  in  another  state,  and  the  defendants,  to  avoid 
the  effect  of  any  Injunction  which  may  be  Issued,  assign  to  a  non- 
resident against  wliom  any  injunction  which  may  issue  must  be  in- 
operative, the  court  will  do  complete  justice  so  far  as  as  within  its 
power,  notwithstanding  the  attempted  defiance  of  Its  authority,  and 
to  that  end  may  compel  the  defendants  to  respond  in  damages. 
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INJUNCTION— DAMAGES  INSTEAD  OF.-Wlienerer  a 
conrt  of  equity  has  jurisdiction  to  entertain  a  bill  for  an  injunction 
against  the  commission  or  continuance  of  a  wrongful  act,  it  may 
award  damages  in  substitution  for  such  injunction,  when  the  de- 
fendant, by  his  acts  committed  subsequently  to  the  service  of  pro- 
cess upon  him,  has  rendered  relief  by  injunction  ineffectual. 

TRUSTEE.— ONE  WHO  PARTICIPATES  WITH  A  TRUS- 
TEE IN  A  BREACH  OF  HIS  DUTY  cannot  hold  the  fruits  of  such 
default  of  duty  as  against  the  cestui  que  trust.  Therefore,  if  a  coi'- 
poration  selects  as  its  agent  the  assignee  of  an  insolvent  to  buy  in 
his  property  at  execution  sale,  and  he  buys  it  in  at  much  less  than  its 
value,  when  he  might  have  redeemed  it  or  prevented  the  sale,  such 
corporation  can  hold  such  property  only  for  the  purpose  of  indem- 
nifying him  for  the  amount  so  paid. 

Henry  C.  Ide  and  Harry  Blodgett,  for  the  orators. 
Smith  &  Sloane,  for  the  defendants. 

646  THOMPSON,  J.  October  28,  1893,  H.  E.  Folsom  was 
an  insolvent  debtor,  and  had  been  for  some  time  prior  thereto. 
His  insalvency  was  then  known  to  the  defendants.  On  the  date 
named,  a  creditor's  petition,  praying  to  have  Folsom  adjudged 
an  insolvent  debtor,  was  filed  in  the  court  of  insolvency  for  the 
district  of  Caledonia,  and  such  proceedings  were  had  thereon 
that  he  was  regularly  adjudged  an  insolvent  debtor  by  that  court, 
November  14,  1893.  November  24,  1893,  the  orators  were  duly 
elected  assignees  of  his  estate,  and  accepted  the  trust,  gave 
bonds  for  the  faithful  performance  of  the  duties  thereof,  and 
were  appointed  as  such  assignees,  and  November  27,  1893,  said 
court  of  insolvency  assigned  and  conveyed  to  them  all  the  es- 
tate, real  and  personal,  of  said  debtor,  except  such  as  was  by  law 
exempt  from  attachment,  together  with  all  of  his  deeds,  books, 
and  papers  relating  thereto. 

At  the  time  of  the  filing  of  the  petition  in  insolvency,  Folsom 
was  the  owner  of  one  share  of  stock  in  the  Cimmaron  Cattle 
Company  of  New  Mexico,  and  November  25,  '^^'^  1893,  he  exe- 
cuted and  delivered  an  assignment  thereof  to  the  orators.  In 
December,  1893,  the  Cimmaron  Cattle  Company  was  notified 
of  the  assignment  of  this  stock  to  the  orators,  and  entered  a 
memorandum  thereof  on  its  books.  From  the  time  of  such 
notice  to  the  company,  the  stock  was  not  subject  to  attacliment 
under  the  laws  of  New  Mexico,  by  the  creditors  of  Folsom. 

October  28,  1893,  the  defendant,  the  Lyndonville  National 
Bank,  held  a  note  for  one  thousand  dollars  against  H.  E.  Fol- 
som and  another  note  for  four  thousand  dollars,  indorsed  by 
him,  but  signed  by  his  brother,  S.  M.  Folsom,  of  New  Mexico, 
and  October  31,  1893,  it  instituted  in  the  district  court  for  the 
county  of  Bernalillo  in  that  teTTitx)ry  a  suit  in  its  favor  against 
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n.  E,  Folsom  on  the  note  for  one  thousand  dollars,  and  a  suit 
against  him  and  S.  AI.  Folsom  on  the  note  for  four  thousand  dol- 
lars, and  Noveraher  1,  1893,  attached  the  stock  in  question  in 
these  suits,  which  were  duly  entered  in  said  district  court. 

The  original  bill  in  the  case  at  bar  was  served  on  the  defend- 
ants. May  5,  1894,  and  the  amended  bill  was  filed  February  25, 
1895.  This  suit  was  brought  after  attempts  by  the  orators 
at  negotiation  with  the  Lyndonville  National  Bank  in  respect 
to  the  attachment  of  the  stock  in  New  Mexico  had  failed. 

The  bank  made  service  by  publication,  as  required  by  law, 
for  four  weeks  in  New  Mexico,  against  H.  E.  Folsom  as  an  ab- 
sent defendant,  the  first  publication  in  the  four  thousand  dollar 
suit  being  on  May  12,  1894,  and  the  first  publication  in  the  one 
thousand  dollar  suit  being  on  May  15,  1894,  in  New  Mexico 
papers.  In  June,  1894,  it  sold  the  two  notes  in  question  to  A. 
B.  McMillan,  its  attorney  in  the  two  suits,  taking  in  payment 
therefor  his  note  payable  to  itself  at  the  Lyndonville  National 
Bank,  in  six  months  from  date,  without  interrat,  for  five  thou- 
sand dollars.  The  date  of  this  note  was  a  few  days  prior  to 
June  25, 1894.  The  sale  of  the  notes  to  McMillan  was  an  actual 
and  unconditional  sale,  the  bank  taking  its  chances  of  collecting 
the  notes  of  McMillan  whether  he  should  collect  **^*  upon  the 
suits  by  sale  of  the  stock  attached  or  not,  and  he  taking  his 
chances  on  his  side  of  the  trade  of  collecting  the  pay  on  the 
notes  from  a  sale  of  the  attached  stock.  At  that  time,  not  above 
three  thousand  dollars  could  have  been  collected  by  legal  pro- 
ceedings from  McMillan,  who  resided  in  New  Mexico.  After 
June,  1894,  the  Lyndonville  National  Bank  was  not  the  owner 
and  holder  of  the  two  notes  sued  upon,  but  McMillan  was  the 
owner  and  the  holder  thereof. 

October  2,  1894,  the  Lyndonville  National  Bank  filed  in  each 
of  the  suits  brought  by  it  its  proof  of  publication  of  notice,  and 
on  the  same  day  defaults  were  entered  in  each  of  the  suits, 
against  H.  E.  Folsom.  October  9,  1894,  McMillan  filed  in 
each  of  said  suits  a  motion,  verified  by  his  afiidavit,  asking  to  be 
substituted  as  plaintiff  therein,  for  the  reason  that  after  the  com- 
mencement thereof  and  the  publication  of  notice  to  the  absent 
defendant,  H.  E.  Folsom,  the  Lyndonville  National  Bank,  for  a 
valuable  consideration,  had  sold  and  transferred  the  notes  sued 
upon  to  him,  and  that  he  was  then  the  owner  and  the  holder 
thereof,  and,  on  said  motion,  said  district  court  ordered  that  Mc- 
Millan be  substituted  as  plaintiff  in  each  of  the  suits  in  place  of 
the  bank,  and  thereupon  final  Judgment  was  entered  in  his  favor 
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as  such  substituted  plaintiff  in  each  of  the  suits,  for  the  full 
amount  of  the  notes  sued  upon,  together  with  interest  to  date 
of  judgment  and  costs.  McMillan  took  out  executions  on  said 
judgments  and  levied  the  same  on  the  stock  attached,  and  it  was 
sold  on  execution,  December  28,  1894,  to  satisfy  said  executions 
and  costs  thereon,  for  five  thousand  five  hundred  and  seventy-six 
dollars  and  forty-nine  cents. 

Under  the  laws  of  New  Mexico,  McMillan  had  the  right  to  be 
substituted  as  plaintiff  as  he  was,  and  to  proceed  with  the  suits 
and  obtain  the  same  benefit  from  the  attachment  as  though  the 
same  had  been  prosecuted  in  the  name  of  the  Lyndonville  Na- 
tional Bank.  The  sale  of  the  stock  on  the  executions  absolutely 
vested  all  title  thereto  in  the  purchaser  under  the  laws  of  New 
Mexico. 

At  the  time  of  the  sale  of  the  stock  on  execution,  the  '*'** 
orator,  L.  D.  Hazen,  was  the  president  of  the  Merchants  Na- 
tional Bank,  a  creditor  of  H.  E.  Folsom,  and  he,  by  the  direc- 
tion of  that  bank,  caused  the  stock  to  be  bid  off  at  the  execution 
sale,  for  it,  at  the  price  named.  At  the  time  it  was  sold,  the 
stock,  with  unpaid  dividends,  was  worth  twenty  thousand  dollars. 

McMillan  paid  his  note,  or  the  renewal  thereof,  to  the  Lyndon- 
ville National  Bank  from  the  avails  of  the  sale  of  the  stock, 
January  11,  1895. 

The  debts  now  proved  against  H.  E.  Polsom's  insolvent  estate, 
amount  to  twenty-five  thousand  five  hundred  dollars.  His  as- 
sets which  have  come  to  the  hands  of  the  orators  amount  to 
about  eight  thousand  dollars,  beside  any  interest  which  they  may 
have  in  the  stock  in  question. 

At  the  time  of  the  bringing  of  this  suit,  the  individual  defend- 
ants were  the  officers  of  the  defendant,  the  Lyndonville  Na- 
tional Bank,  and  were  such  officers  to  and  including  the  time  of 
the  sale  of  the  not^s  to  McMillan,and  during  all  that  time  they 
and  the  orators  were  and  now  are  resident  citizens  of  Vermont. 
The  L^Tidonville  National  Bank  is  a  national  bank,  located  and 
doing  business  at  Lyndonville  in  this  state,  and,  for  the  purposes 
of  this  suit,  is  to  be  considere<l  a  citizen  of  Vermont:  25  IF.  S. 
Stats,  at  Large,  433;  Petri  v.  Commercial  Nat.  Bank,  142  U.  S. 
644. 

The  master  further  finds  that  in  making  the  attachment  of 
the  stock,  and  in  the  sale  of  the  notes  to  McMillan,  the  defend- 
ants had  the  intent  which  is  to  be  legally  presumed  from  their 
acts. 

The  individual  defendants  admit  in  their  answer  that  they 
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directed  the  suit  to  be  brought  in  which  the  stock  was  attached. 
Neither  of  the  defendants  took  any  steps  to  discontinue  any  of 
the  suits  in  New  Mexico. 

The  master  finds  that  at  the  time  the  suits  were  brought  in 
New  Mexico,  the  Lyndonville  National  Bank  knew  that  insol- 
vency proceedings  against  H.  E.  Folsom  were  imminent,  and 
that  this  fact  was  known  to  its  cashier,  the  defendant,  L,  B. 
Harris,  when  he  went  to  New  Mexico  and  instituted  ''**  the 
suits  for  it  under  instructions  from  the  defendants  to  do  so  if 
he  thought  best.  It  la  clear  from  the  master's  report  that  all 
the  defendants  must  have  then  known  of  Folsom's  financial 
condition  at  that  time.  The  finding  of  tke  master  in  respect 
to  the  intent  of  the  defendants  must  be  construed  to  be  a  finding 
that  they  attached  the  stock  to  prevent  its  coming  into  the 
hands  of  the  orators  as  assignees  and  to  obtain  an  advantage  over 
the  other  creditors  of  H.  E.  Folsom,  and  that  they  sold  the 
notes  to  McMillan  for  a  like  purpose,  and  to  defeat  the  purpose 
for  which  this  suit  of  the  orators  was  brought.  When  an  intel- 
ligent person  does  an  act,  the  law  presumes  that  in  so  doing  he 
intends  that  the  natural  and  legal  consequences  of  his  act  shall 
result:  Lawson's  Presumptive  Evidence,  262;  Holmes  v.  Holmes, 
37  Conn.  278;  9  Am.  Eep.  324;  Keyser  v.  Eice,  47  Md.  203;  28 
Am.  Rep.  448;  Larkin  v.  Hapgood,  56  Vt.  597. 

The  suit  in  equity  brought  in  New  Mexico  by  the  Merchants' 
National  Bank  against  McMillan  and  the  sheriff,  to  enjoin  the 
sale  of  the  stock  on  the  executions,  to  which  it  is  claimed  that 
the  orators  became  parties  as  intervening  petitioners,  does  not 
in  any  way  affect  the  rights  of  the  parties  to  this  litigation,  for 
the  reason  that  the  defendants  were  not  parties  to  that  suit,  and 
for  the  further  reason  that  it  was  dismissed  without  prejudice, 
after  the  orators  and  so-called  intervening  petitioners  in  that 
suit  had  filed  a  notice  that  it  would  not  be  further  prosecuted 
and  that  it  might  be  dismissed  without  prejudice  to  any  of  their 
rights,  respectively,  in  the  premises.  Standing  thus,  the  suit 
was  in  effect  dismissed  for  want  of  prosecution,  which  in  an 
equity  suit  is  no  more  than  a  nonsuit:  Porter  v.  Vaughn,  26  Vt. 
€24.  A  decree  in  equity  dismissing  the  bill  without  prejudice 
only  puts  an  end  to  the  suit  then  pending,  and  is  not  a  bar  to  a 
subsequent  suit  for  the  same 'cause  of  action:  Story's  Equity 
Pleading,  8th  ed.,  sec.  793;  Mitford  and  Tyler's  Pleading  and 
Practice  in  Equity,  330;  Seymor  v.  Nosworthy,  1  Oas.  Ch.  155; 
note  to  Lea  v.  Lea,  96  Am.  Dec.  778;  County  of  Mobile  v.  Kim- 
ball, 102  U.  »»*  S.  705;  House  v.  Mullen,  22  Wall.  42;  Durant 
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V.  Essex  Co.,  7  Wall.  107;  Foote  v.  Gibbs,  1  Gray,  412;  Cooper's 
Equity  Pleading,  270;  1  Smith's  Chancery  Practice,  2d  Am.  ed., 
222.     It  has  the  effect  only  of  a  nonsuit  in  an  action  at  law. 

Upon  the  facts  stated,  this  court  is  called  upon  to  determine 
whether  the  orators  were  entitled  to  the  relief  prayed  for  in 
their  original  bill,  when  process  in  this  suit  was  served  on  the 
defendants,  and,  if  so,  whether  that  right  has  been  defeated  by 
the  acts  of  the  defendants  and  the  suits  in  New  Mexico  in  favor 
of  the  Lyndonville  National  Bank,  and,  if  not  thereby  defeated, 
to  what  relief  the  orators  are  entitled  by  reason  of  the  course 
pursued  by  the  defendants  since  the  commencement  of  this  suit. 
The  prayer  of  the  orators'  original  bill  was  that  the  defendants 
might  be  ordered  to  discontinue  their  New  Mexico  suits,  and  dis- 
solve their  attachment  of  the  stock  and  to  release  all  claim 
thereto  by  reason  thereof,  and  that  they  might  be  enjoined  from 
further  proceeding  with  said  suits  and  attachment  and  from 
enforcing  any  judgments  rendered  in  those  suits  against  the 
stock,  and  for  general  relief. 

The  authority  of  the  court  of  chancery  to  restrain  persons 
within  its  jurisdiction  from  prosecuting  suits  either  in  the  courts 
of  this  state  or  of  other  states  or  foreign  countries,  is  clear  and 
indisputable.  The  rule  of  law  on  this  subject  is  clearly  stated 
in  Dehon  v.  Foster,  4  Allen,  550,  by  Bigelow,  C.  J.,  and  is  this: 
"In  the  exercise  of  this  power,  courts  of  equity  proceed  not  upon 
any  claim  of  right  to  interfere  with  or  control  the  course  of  pro- 
ceedings in  other  tribunals,  or  to  prevent  them  from  adjudicat- 
ing on  the  rights  of  parties  when  drawn  in  controversy  and 
duly  presented  for  their  determination.  But  the  jurisdiction 
is  founded  on  tbe  clear  authority  vested  in  courts  of  equity  over 
persons  within  the  limits  of  their  jurisdiction  and  amenable  to 
process,  to  restrain  them  from  doing  acts  which  will  work 
wrong  and  injury  to  others  and  are  therefore  contrary  to  equity 
and  good  conscience.  As  the  decree  of  the  court  in  *"^*  such 
cases  is  pointed  solely  at  the  party,  and  does  not  extend  to  the 
tribunal  where  the  suit  or  proceeding  is  pending,  it  is  wholly 
immaterial  that  the  party  is  prosecuting  his  action  in  the  courts 
of  a  foreign  state  or  country.  If  the  case  stated  in  the  bill  is 
such  as  to  render  it  the  duty  of  the  court  to  restrain  a  party 
from  instituting  or  carrying  on  proceedings  in  a  court  of  this 
state,  it  is  bound  in  like  manner  to  enjoin  him  from  prosecuting 

a  suit  in  a  foreign  court All  that  is  necessary  to  sustain 

jurisdiction  in  such  cases  is,  that  the  plaintiff  should  show  a 
clear  equity,  and  that  the  defendant  should  be  subject  to  the 
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authority  and  within  the  reach  of  the  process  of  the  court": 
Bank  of  Bellows  Falls  v.  Rutland  etc.  R.  R.  Co.,  28  Vt.  470; 
Vermont  etc.  R.  R.  Co.  v.'  Vermont  Cent.  R.  R.  Co.,  46  Vt.  792; 
Cole  V.  Cunningham,  133  U.  S.  107;  3  Lead.  Caa.  Eq.,  3d  Am. 
ed.,  272,  201;  3  Pomeroy's  Equity  Jurisprudence,  sec.  1318;  2 
Stor/s  Equity  Jurisprudence,  sec.  899;  Keyser  v.  Rice,  47  Md. 
203;  28  Am.  Rep.  448;  Cunningham  v.  Butler,  142  Mass.  47; 
56  Am.  Rep.  657;  1  High  on  Injunctions,  2d  ed.,  sec.  106. 

As  the  defendants  in  the  case  at  bar  are  citizens  and  residents 
of  this  state,  the  court  of  chancery  has  jurisdiction  over  them 
in  the  premises. 

The  purpose  of  the  insolvency  laws  of  this  state  is  to  take  and 
distribute  all  the  property  of  the  debtor,  except  that  exempt  by 
law  from  attachment,  equally  among  his  creditors.  To  this 
end  it  avoids  all  preferences,  and  dissolves  all  attachments,  in 
favor  of  particular  creditors,  made  within  a  specified  time  before 
the  adjudication  of  insolvency,  so  that  all  the  property  of  the 
debtor,  except  that  which  is  exempt  from  attachment,  may 
come  into  the  hands  of  the  assignees.  It  extends  to  all  his 
property  and  assets,  wherever  situated.  That  it  was  intended 
to  embrace  property  in  other  states  and  countries  is  shown  by 
the  provisions  of  Revised  Laws  of  1843,  now  reproduced  in 
V.  S.  2125,  which  reads  as  follows:  "The  debtor  shall,  at  the 
expense  of  the  estate,  make  and  execute  such  deeds  and  writings, 
and  indorse  such  bills,  notes,  and  such  other  negotiable  '^'^ 
papers,  draw  such  checks  and  orders  for  moneys  deposited  in 
banks  or  elsewhere  and  do  such  other  lawful  acts  and  things  as 
the  assignee  at  any  time  reasonably  requires,  and  which  may  be 
necessary  to  confirm  the  assignments,  and  enable  the  assignee 
to  demand,  recover,  and  receive  the  estate  and  effects  so  assigned, 
especially  any  part  thereof  which  is  without  the  state.'* 

The  judge  of  the  court  of  insolvency  is  required,  by  an  instru- 
ment under  his  hand  and  ofRcial  seal,  to  assign  and  convey  to 
the  assignee  the  estate,  roal  and  personal,  of  the  debtor,  except 
such  as  is  by  law  exempt  from  attachment,  with  his  deeds,  books, 
and  papers  relating  thereto,  and  such  assignment  vests  in  the 
assignee  all  the  property  of  the  debtor,  real  and  personal,  which 
he  could  have  lawfully  sold,  assigned,  or  conveyed,  or  which 
might  have  been  taken  on  execution  upon  a  judgment  against 
him,  at  the  time  of  the  filing  of  the  petition  in  insolvency:  Rev. 
Laws,  1818;  V.  S.  2096;  Rev.  Laws.  1820;  V.  S.  2098.  The  as- 
signment, by  operation  of  law,  related  back  to  the  date  of  the 
filing  the  petition. 
It  is  self-evident  that  the  attachment  of  this   stock  by  the 
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defendants  in  New  Mexico  would  defeat  the  operation  of  tlii3 
law  in  its  most  essential  features  by  preventing  a  portion  of  H. 
E.  Folsora's  property  from  coming  to  the  orators,  as  his 
assignees,  to  be  equally  distributed  among  his  creditors.  It 
would  give  the  defendants  a  preference  by  which  they  would 
obtain  payment  of  their  debts  in  full  to  tlie  detriment  of  the 
other  creditors  of  the  debtor.  It  is  to  be  borne  in  mind  that 
this  is  not  a  controversy  between  the  orators  and  creditors  of 
the  debtor  who  are  citizens  of  New  ]\Iexico,  or  some  other  state, 
and  no  question  as  to  the  rights  of  such  creditors  is  involved. 
The  assignment  of  the  debtor's  estate  to  the-  orators,  by  the 
judge  of  the  court  of  insolvency,  conveyed  title  to  the  stock  to 
them  as  against  the  debtor  and  all  his  creditors  who  were  citi- 
zens of  this  state  and  resident  therein.  The  attachment  of  the 
stock  by  the  defendants  was  an  attempt  by  them  to  defeat  the 
^'^  operation  of  its  laws,  to  the  injury  of  the  other  creditors  of 
the  insolvent.  This  was  manifestly  contrary  to  equity  and  good 
conscience.  The  defendants  were  bound  by  the  laws  of  this 
Btate.  And  clearly,  on  the  facts  charged  in  the  bill  and  found 
by  the  master,  the  orators  in  equity  were  entitled,  at  the  time 
their  original  bill  was  served  on  the  defendants,  to  an  injunc- 
tion against  them,  enjoining  them  from  prosecuting  their  at- 
tachment against  the  stock  by  their  suits  in  New  Mexico  and 
from  taking  any  benefit  therefrom  as  against  the  orators:  Cole 
V,  Cunningham,  133  U.  S.  107,  and  cases  there  cited  in  the 
opinion  of  the  court;  Moran  v.  Sturges,  154  U.  S.  272;  Cunning- 
ham V.  Butler,  142  Mass.  47;  56  Am.  Rep.  657;  Bank  v.  Rail- 
road Co.,  28  Vt.  470;  Vermont  etc.  R.  R.  Co.  v.  Vermont  Cent. 
E.  R.  Co.,  46  Vt.  792;  Keyser  v.  Rice,  47  Md.  203;  28  Am.  Rep. 
448;  Dehon  v.  Foster,  4  Allen,  650;  Kendall  v.  McClure  Coke 
Co.,  182  Pa.  St.  1;  61  Am.  St.  Rep.  688;  Hayden  v.  Yale,  45 
Ij&.  Ann.  362;  40  Am.  St.  Rep.  232;  Allen  v.  Buchanan,  97  Ala. 
399;  38  Am.  St.  Rep.  187;  note  to  Newton  v.  Bronson,  67  Am. 
Dec.  95.  Other  authorities  might  be  cited,  were  it  necessary, 
but  this  holding  is  in  accord  with  the  great  weight  of  authority. 
It  is  also  in  accord  with  the  holding  of  this  court  in  Crampton 
▼.  Valido  Marble  Co.,  60  Vt.  291. 

In  the  original  bill  of  the  orators  there  was  no  prayer  for  a 
preliminary  injunction  and  none  was  granted.  A  preliminary 
injunction,  if  asked  for,  could  not  have  been  granted  because 
the  defendant  really  sought  to  be  enjoined  was  a  national  bank. 
The  United  States  Revised  Statutes,  5242,  in  relation  to  na- 
tional banks,  provides  that  no  injunction  shall  be  issued  against 


688  Hazen  v.  Lyndonvii.le  Nat.  Bank.      [Vermont, 

Buch  a  bank,  before  final  judgment  in  any  suit,  action,  or  pro- 
ceeding in  any  state,  county  or  municipal  court:  Pacific  Nat. 
Bank  v.  Mixter,  124  U.  S.  721. 

Before  selling  the  notes  to  McMillan,  the  defendants  did  not 
discontinue  the  suits  in  New  Mexico,  thus  releasing  the  attach- 
ment of  the  stock.  With  the  right  of  McMillan  to  be  substi- 
tuted as  plaintiff  in  those  suits  under  the  law  of  New  Mexiw, 
the  defendants  in  efl!ect  sold  to  him  the  suits  with  ^^^  the  at- 
tachment of  Ihe  stock,  as  well  as  the  notes.  They  did  this  witli 
the  intent  and  for  the  purpose  of  obtaining  a  preference  over 
the  other  creditors  of  the  insolvent  debtor  and  to  prevent  the 
stock  from  coming  into  the  hands  of  the  orators  as  a  part  of 
the  assets  of  his  estate,  and  to  defeat  the  effect  of  a  final  judg- 
ment in  this  suit  in  favor  of  the  orators,  granting  them  the  per- 
petual injunction  in  the  premises  to  which  they  were  entitled. 
The  defendants  now  contend  that  the  sale  of  the  notes  to  Mc- 
Millan, and  the  sale  of  the  stock  on  execution  in  the  New  Mex- 
ico suits,  constitute  an  effectual  bar  to  any  recovery  or  decree 
against  them  in  this  action,  and  in  support  of  this  contention 
they  invoke  the  provision  of  article  4,  section  1,  of  the  constitu- 
tion of  the  United  States,  which  requires  full  faith  and  credit 
to  be  given  in  each  state  to  the  judicial  proceedings  of  every 
other  state.  The  reply  to  this  claim  is,  that  no  question  is  made 
as  to  the  conclusiveness  of  the  judgments  of  the  court  in  New 
Mexico,  nor  is  it  sought  in  this  proceeding  to  attack  them  di- 
rectly or  collaterally.  This  bill  is  brought  to  compel  the  defend- 
ants, citizens  of  this  state,  to  respect  and  obey  its  laws  and  the 
power  of  its  courts  to  protect  the  rights  of  its  citizens. 

Under  the  laws  of  this  state,  the  rights  of  the  parties  to  thia 
litigation,  whatever  they  were,  were  fixed  when  it  was  begun 
and  process  served  therein  on  the  defendants.  After  such  ser- 
vice, it  was  not  in  the  power  of  the  defendants  to  divest  the  ora- 
tors of  their  rights  without  their  consent,  or  the  action  of  the 
court.  The  defendants  might  and  did  render  the  remedy  to  be 
administered  more  difficult,  but  the  right  itself  remained  un- 
affected by  their  acts.  It  is  a  fundamental  principle  that  the 
rights  of  parties  in  the  subject  matter  of  litigation  are  to  be 
determined  as  of  the  date  of  the  commencement  of  the  suit. 
After  the  court  of  chancery  has  taken  cognizance  of  a  cause,  and 
by  service  of  process  therein  upon  the  defendant  has  authen- 
tically informed  him  of  the  redress  sought  to  be  enforced  against 
him,  it  will  not  *****  permit  him  to  trifle  with  it  by  disqualifying 
himself  from  obeying  its  final  decrees  therein.  Under  such  cir- 
cumstances, a  defendant  proceeds  at  his  peril,  and  the  court 
will  do  complete  justice,  so  far  as  it  is  within  its  power,  not- 
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withstanding  the  attempted  defiance  of  its  authority  by  the  de- 
fendant. The  granting  or  refusing  a  preliminary  injunction  in 
no  way  affects  the  rights  of  the  parties  in  ifespect  to  the  final 
judgment:  "Wing  v.  Fairhaven,  8  Cush.  363;  Charles  Kiver 
Bridge  v.  Warren  River  Bridge,  6  Pick.  376;  Gibbens  v.  Peeler, 
8  Pick.  254;  Florence  Sewing  Machine  Co.  v.  Grover  etc.  Sewing 
Machine  Co.,  110  Mass.  16;  Texas  v.  Hardenberg,  10  Wall.  68. 

The  cases  cited  by  the  defendants  in  support  of  their  con- 
tention that  the  sale  of  the  notes  and  also  of  the  stock  on  exe- 
cution, as  a  matter  of  law,  defeats  this  action  of  the  orators,  are 
clearly  distinguishable  from  the  case  at  bar,  and  if  they  were 
not,  they  are  contrary  to  the  law  of  this  state  and  therefore  not 
to  be  followed  by  this  court.. 

The  purpose  of  the  orators'  bill  was  to  enable  them  to  secure 
the  stock  in  question  for  the  benefit  of  the  creditors  of  H.  E. 
Folsom,  and  this  purpose  would  have  be€n  accomplished  had 
an  injunction  such  as  they  were  entitled  to  have  on  the  facts 
found  been  granted  them  as  of  the  date  of  the  service  of  process 
in  this  suit,  upon  the  defendants.  By  reason  of  the  acts  of  the 
defendants  committed  since  the  service  of  process  upon  them, 
an  injunction  would  now  furnish  them  no  relief.  Whenever  a 
court  of  equity  has  jurisdiction  to  entertain  a  bill  for  an  injunc"* 
tion  against  the  commission  or  continuance  of  a  wrongful  act,, 
it  may  award  damages  in  substitution  for  such  injunction,  when 
the  defendant  by  his  acts  committed  subsequent  to  the  service 
of  process  upon  him  has  rendered  relief  by  injunction  ineffectual: 
Hayden  v.  Yale,  45  La.  Ann.  362;  40  Am.  St.  Rep.  232;  2  Story's 
Equity  Jurisprudence,  6th  ed.,  sec.  794;  Nelson  v.  Bridges,  2 
Beav.  239;  1  Pomeroy's  Equity  Jurisprudence,  sees.  236-240,  and 
note  3  to  sec.  237;  Milkman  v.  Ordway,  106  Mass.  232;  Green- 
way  V.  *"*''  Adams,  12  Ves.  Jr.,  Sumner's  ed.,  395;  Woods  v. 
Scott,  14  Vt.  518;  Stimpson  v.  Putnam,  41  Vt.  238. 

The  orators  by  the  amendment  to  their  original  bill  have  so 
framed  it  as  thereunder  to  entitle  them  to  substituted  relief  in 
the  way  of  pecuniary  damages. 

It  is  contended  that  the  orators  should  have  a  decree  for 
twenty  thousand  dollars,  the  value  of  the  stock  at  the  time  of 
its  sale  on  execution, and  interest  thereon  from  that  date.  This 
contention  would  be  sound,  were  it  not  for  the  connection  of 
the  orator,  TTazen,  with  the  sale,  and  his  duty  as  assignee  in 
relation  thereto.  It  was  his  duty  as  assignee  to  protect  the  in- 
solvent estate,  eo  far  as  it  was  in  his  power  to  do  so,  from  the 
sacrifice  of  its  assets,  including  this  stock.    It  appears  that 

Am.  St.  Rkf.,  Vol.  LXVII.-^ 


690  Hazen  v.  Lyndonville  Nat.  Bank.      [Vermont, 

about  eight  thousand  dollars  of  assets  had  come  into  the  hands 
of  himself  and  his  coassignee.  It  was  then  provided  by  Revised 
Laws  of  1821,  now  V.  S.  2103,  that  an  assignee  might  redeem 
liens  upon  the  goods  or  estate  of  the  debtor,  by  order  of  the 

•court  of  insolvency.  Had  he  applied  for  such  an  order  and  it 
had  been  refused,  he  would  have  been  exonerated  from  further 

-  duty  to  protect  this  stock  from  the  attachment  lien,  but  it  does 
not  appear  that  he  applied  for  such  an  order,  or  did  anything 
to  save  the  stock  for  the  insolvent  estate,  except  to  bring  this 
suit  at  bar  against  the  defendants.  It  was  his  duty  to  obtain 
Buch  an  order  if  he  could.  When  the  value  of  the  stock,  in  com- 
parison with  the  amount  of  the  executions  on  which  it  was  sold, 
is  considered,  it  is  not  to  be  presumed  that  he  could  have  ob- 

^tained  it.  The  Merchants'  National  Bank,  when  it  sent  him,  as  its 
president,  to  New  Mexico  to  purchase  the  stock  for  it  at  the  sale, 

.knew  the  fiduciary  relation  in  which  he  stood  in  respect  to  the 

-stock  as  an  asset  of  the  insolvent  estate.  He  caused  the  stock  to 
be  bid  off  for  the  bank  at  a  sum  fourteen  thousand  four  hundred 
and  twenty-three  dollars  and  fifty-one  cents  less  than  its  then 
value.  By  making  the  assignee  its  agent  in  this  transaction, 
with  full  knowledge  of  his  fiduciary  relation  to  the  insolvent 
:eetate,  including  this  stock,  the  bank  cannot  now  hold  the  stock 
as  against  the  estate,  after  ^'^  being  reimbursed  for  the  money 

it  paid  for  it>with  interest  thereon.     One  who  participates  with 

-a  trustee  in  the  breach  of  his  duty  cannot  hold  the  fruits  of  such 
default  of  duty  as  against  the  cestui  que  trust.  Standing  thus, 
although  the  defendants  were  also  in  the  wrong,  the  orators  can 
only  recover  the  sum  for  which  the  stock  waa  sold,  with  interest 
thereon  from  the  date  of  the  sale,  as  damages. 

Pro  forma  decree  reversed  and  cause  remanded, with  directions 
to  enter  a  decree  against  all  the  defendants  for  the  sum  of  five 
thousand  five  hundred  and  seventy-six  dollars  and  forty-nine 
4jent3,  with  interest  from  December  28,  1894,  with  costs  of  suit. 

Start  and  Taft,  JJ.,  dissent. 

EVIDENCE— PRESUMPTION  OF  INTENT.— Every  sane  man  \a 
presumed  to  Intend  the  ordinary  and  probable  consequences  of  any 
act  that  he  purposely  does:  State  v.  Levelle,  34  S.  C.  120;  27  Am. 
St.  Rep.  799,  and  note. 

INJUNCTION  AGAINST  PROSECUTION  OF  ACTION  IN  AN- 
OTHER STATE.— A  court  of  equity  In  one  state  has  power  to  re- 
strain its  own  citizens,  of  whom  it  has  jurisdiction,  from  prosecut- 
ing suits  in  the  courts  of  other  states  and  foreign  jurisdictions, 
whenever  the  facts  of  the  case  malce  such  restraint  necessary  to  en- 
able the  court  to  do  justice  and  prevent  one  citizen  from  obtaining 
an  Inequitable  advantage  over  other  citizens:  Note  to  Kendall  v. 
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McClure  Coke  Co.,  61  Am.  St.  Rep.  692;  Miller  T.  GIttlngB,  85  Md. 
601;  60  Am.  St.  Rep.  352,  and  note. 

INJUNCTION  AGAINST  INTERFERENCE  WITH  INSOLr 
VENCY  PROCEEDINGS  BY  ACTIONS  IN  FOREIGN  JURISDIC- 
TIONS.—Where  the  statutes  of  a  state  or  country  authorize  proceed- 
ings in  insolvency  by  or  against  a  debtor,  the  result  of  which  is  the 
transfer  of  all  his  property  subject  to  execution  to  an  assignee  or 
receiver,  which  transfer  also  has  the  effect  of  annulling  preferences 
made  or  obtained  in  anticipation  of  insolvency  and  of  enabling  all 
the  creditors  within  the  state  to  share  in  the  distribution  of  the  as- 
sets of  the  insolvent,  the  courts  of  the  state  or  country  may  enjoin  a 
resident  creditor  from  proceeding  with  actions  commenced  elsewhere 
for  the  purpose  of  obtaining  an  advantage  or  preference  over  other 
creditors,  whether  such  actions  were  begun  after  the  commence- 
ment of  the  insolvency  proceedings  or  before  that  date,  in  antici- 
pation of  the  commencement  of  such  proceedings,  and  for  the  pur- 
pose of  enabling  the  creditor  to  appropriate  to  the  satisfaction  of  his 
debt  more  than  his  just  share  of  the  assets  of  the  insolvent:  See 
monographic  note  to  Eingartner  v.  Illinois  Steel  Co.,  59  Am.  St. 
Rep.  881. 

TRUSTS-PURCHASER  WITH  NOTICE  FROM  TRUSTEE.— A 
purchaser  from  a  trustee  with  notice  takes  the  property  impressed 
with  the  trust,  and  his  position  Is  In  no  respect  better  than  that 
of  his  vendor.  He  Is  chargeable  with  the  execution  of  the  trust: 
See  monographic  notes  to  Day  v.  Brenton,  63  Am.  St  Rep.  469,  and 
Tyler  y.  Herring,  19  Am.  St  Rep.  267. 


ISHAM    V.   Dow. 

[70  Vkemont,  588.] 

PROXIMATE  CAUSE  OF  INJURY— WHAT  IS.-If  a  person 
unlawfully,  wantonly,  and  maliciously  shoots  at  a  dog,  Intending  to 
kill  It  but  not  knowing  whether  he  will  do  so  or  not,  and  not  know- 
ing what  will  happen  If  he  does  not,  and  the  dog,  being  hurt,  but  not 
Instantly  killed,  runs  to  his  master's  house  In  close  proximity.  entcM-s 
it  through  an  open  door  into  a  room  where  Is  his  owner's  wife, 
rushes  violently  and  forcibly  against  her,  and  knocks  her  down  and 
Injures  her,  the  shooting  of  the  dog  Is  the  proximate  cause  of  her  In- 
jury, and  a  recovery  therefor  may  be  had  against  the  wrongdoer. 

WANTON  ACTS— LIABILITY  FOR.— If  an  Injurious  act  Is 
wanton,  the  doer  of  It  is  liable  for  all  consequences,  however  re- 
mote, because  the  act  Is  quasi  criminal  In  character,  and  the  law 
conclusively  presumes  that  all  consequences  were  foreseen  and  In- 
tended. 

DAMAGES.-FOR  A  VOLUNTARY  WRONGFUL  act  the 
doer  Is  answerable  for  any  Injury  that  may  happen  by  reason  there- 
of, whether  by  accident  or  carelessness. 

NEGLIGENCE.  LIABILITY  FOR,  TO  WHAT  EXTENDS. 
Negligence  Imposes  liability  for  all  the  Injurious  consequences  which 
flow  therefrom,  whatever  they  are,  until  the  Intervention  of  some 
diverting  force  that  makes  the  Injury  Its  own,  or  until  the  force  set 
In  motion  by  the  negligent  act  has  so  far  spent  Itself  as  to  be  too 
small  for  the  law's  notice. 

Seneca  Haselton  and  J.  E.  Cushman,  for  the  plaintiff. 
W.  L.  Bumap  and  Henry  Ballard,  for  the  defendant 
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'^^  EOWELL,  J.  Dow,  the  intestate,  a  poor  gunner,  as  he 
knew,  with  eyesight  much  impaired,  knowing  that  the  plaintiff 
and  her  children  were  alone  in  her  husband's  house,  unlawfully, 
wantonly,  and  maliciously  shot  at  and  wounded  her  husband's 
dog,  lying  peaceably  in  close  proximity  to  the  house  on  the  land 
of  a  third  person,  whereupon  the  dog  sprang  up,  rushed  wildly 
and  rapidly  toward  the  house,  entered  it  through  an  open  door 
into  the  room  where  the  plaintiff  was,  ran  violently  and  forcibly 
against  her,  *****  knocking  her  down  and  injuring  her;  and  the 
question  is,  whether  the  estate  is  liable  for  it. 

The  defendant  saj's  that  in  order  to  recover  the  plaintiff  must 
establish  two  things,  namely,  negligence  on  the  part  of  Dow,  and 
that  her  injury  resulted  proximately  therefrom,  and  that  the 
case  shows  neither,  as  it  does  not  show  that  Dow  owed  her  any 
legal  duty,  nor  that  his  act  was  the  proximate  cause  of  the  in- 
jury. 

But  we  cannot  adopt  this  view.  The  intestate  unlawfully, 
wantonly,  and  maliciously  shot  at  the  dog,  intending,  we  will 
assume,  to  kill  it,  but  not  knowing  whether  he  would  or  not, 
and  not  knowing  what  would  happen  if  he  did  not,  and  by  his 
wanton  act  the  dog  was  set  wildly  in  motion,  and  that  motion, 
thus  caused,  continued,  without  the  intervention  of  any  other 
agency,  and  without  power  on  his  part  to  control  it,  until  the 
plaintiff's  injury  resulted  therefrom.  In  these  circumstances  the 
law  treats  the  act  of  the  intestate  as  the  proximate  cause  of  the 
injury,  whether  the  injury  was,  or  could  have  been,  foreseen  or 
not,  or  was  or  was  not  the  probable  consequence  of  the  act,  for 
the  necessary  relation  of  cause  and  effect  between  the  act  and 
the  injury  is  established  by  the  continuous  and  connected  suc- 
cession of  the  intervening  events. 

This  is  the  universal  rule  when  the  injurious  act  is  wanton. 
In  16  American  and  English  Encyclopedia  of  Law,  434,  the  true 
principle  is  said  to  be  that  he  who  does  such  an  act  is  liable  for 
all  the  consequences,  however  remote,  because  the  act  is  quasi 
criminal  in  its  character,  and  the  law  conclusively  presumes  that 
all  the  consequences  were  foreseen  and  intended.  But  it  is  not 
necessary  in  this  state,  certainly,  that  the  act  should  be  wanton 
in  order  to  impose  liability  for  all  the  injurious  consequences. 
If  it  is  voluntary  and  not  obligatory  it  is  enough.  In  Vincent 
V.  Stinehour,  7  Vt.  66,  29  Am.  Dec.  145,  it  is  said  that  for  such 
an  act  the  doer  is  answerable  for  any  injury  that  may  happen 
by  reason  thereof,  whether  by  accident  or  carelessness.  In 
Wright  V.  Clark,  50  Vt.  130,  28  Am.  Rep.  496,  the  defendant 
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****  shot  at  a  fox  that  the  plaintiff's  dog  had  driven  to  cover, 
and  accidentally  hit  the  dog,  and  he  was  held  liable,  because 
the  shooting  at  the  fox  was  voluntary,  and  furnished  no  excuse 
for  hitting  the  dog,  though  he  did  not  intend  to  hit  him.  The 
same  rule  was  applied  at  nisi  prius  without  exception  in  Taylor 
V.  Hayes,  63  Vt.  475,  where  the  defendant  shot  at  a  partridge 
and  accidentally  hit  a  cow.  So  in  Bradley  v.  Andrews,  51  Vt. 
530,  the  defendant  voluntarily  discharged  an  explosive  missile 
into  a  crowd  and  hurt  the  plaintiff,  and  it  was  held  that  as  the 
act  was  voluntary  and  wrongful,  the  defendant  was  liable,  and 
that  his  youth  and  inexperience  did  not  excuse  him. 

The  rule  is  the  same  here  in  negligence  cases,  and  may  be 
formulated  thus:  When  negligence  is  esitablished,  it  imposes  lia- 
bility for  all  the  injurious  consequences  that  flow  therefrom, 
whatever  they  are,  until  the  intervention  of  some  diverting  force 
that  makes  the  injury  its  own,  or  until  the  force  set  in  motion 
by  the  negligent  act  has  so  far  spent  itself  as  to  be  too  small  for 
the  law's  notice.  But  in  administering  this  rule,  care  must  be 
taken  to  distinguish  between  what  is  negligence  and  what  the 
liability  for  its  injurious  consequences.  On  the  question  of 
what  is  ^egligence,  it  is  material  to  consider  what  a  prudent 
man  might  reasonably  have  anticipated;  but  when  negligence  is 
once  established,  that  consideration  is  entirely  immaterial  on  the 
question  of  how  far  that  negligence  imposes  liability.  This  is 
all  well  shown  by  Stevens  v.  Dudley,  56  Vt.  158,  and  Gilson  v. 
Delaware  etc.  Canal  Co.,  65  Vt.  213;  36  Am.  St.  Rep.  802.  The 
rule  is  the  same  in  England,  as  will  be  seen  by  referring  to  the 
leading  case  of  Smith  v.  London  etc.  Ry.  Co.,  L.  R.  6  Com.  P. 
14,  in  the  exchequer  chamber.  In  Sneesby  v.  Lancashire  etc. 
Ry.  Co.,  L.  R.  1  Q.  B.  Div.  42,  a  herd  of  plaintiff's  cattle  were 
being  driven  along  an  occupation  road  to  some  fields.  The  road 
crossed  a  siding  of  the  defendant's  railway  on  a  level,  and  when 
the  cattle  were  crossing  the  siding  defendant's  servants  negli- 
gently **•*  sent  some  truclcs  down  the  siding  amongst  them, 
which  separated  them  from  the  drovers  and  so  frightened  them 
that  a  few  rushed  away  from  the  control  of  the  drovers,  fled 
along  the  occupation  road  to  a  garden  some  distance  off,  got  into 
the  garden  through  a  defective  fence,  and  thence  on  to  another 
track  of  the  defendant's  railway  and  were  killed;  and  the  ques- 
tion was,  whether  their  death  was  not  too  remote  from  the  negli- 
gence to  impose  liability.  The  court  said  that  the  resiult  of  the 
negligence  was  twofold:  1.  That  the  trucks  separated  the  cattle; 
and  2.  That  the  cattle  were  frightened  and  became  infuriated 
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and  were  driven  to  act  aa  they  would  not  have  done  in  their 
natural  state;  that  everything  that  occurred  or  was  done  after 
that  must  be  taken  to  have  occurred  or  been  done  continuously; 
and  that  it  was  no  answer  to  say  that  the  fence  was  imperfect, 
for  the  question  would  have  been  the  same  had  there  been  no 
fence  there.  Then  liability  was  made  to  depend,  not  on  the 
nearness  of  the  wrongful  act,  but  on  the  want  of  power  to  divert 
or  avert  its  consequences;  and  it  continued  until  the  first  im- 
pulse spent  itself  in  the  death  of  the  cattle:  See  Ricker  v.  Free- 
man, 50  N.  IT.  420;  9  Am.  Eep.  267;  Alabama  etc.  R.  E.  Co.  v. 
Chapman,  80  Ala.  615. 

Ellis  V.  Cleveland,  55  Vt.  358,  is  not  in  conflict  with  the  Ver- 
mont cases  above  cited,  as  is  supposed,  for  there  there  was  no 
causal  connection  between  the  wrongful  act  and  the  injury  com- 
plained of,  and  so  there  could  be  no  recovery.  As  illustrative  of 
nonliability  for  damage  flowing  from  an  intermediate  and  inde- 
pendent cause  operating  between  the  wrongful  act  and  the  in- 
jury, see  Holmes  v.  Fuller,  68  Vt.  207. 

Eyan  v.  New  York  Cent.  E.  E.  Co.,  35  N.  Y.  210,  91  Am. 
Dec.  49,  is  relied  on  by  the  defendant.  Pennsylvania  E.  E.  Co. 
V.  Kerr,  62  Pa.  St.  353,  1  Am.  Eep.  431,  is  a  similar  oa^.  It  is 
said  in  Milwaukee  etc.  E.  E.  Co.  v.  Kellogg,  94  U.  S.  474,  that 
these  cases  have  been  much  criticized;  that  if  they  were  intend- 
ed to  hold  that  when  a  building  has  been  negligently  '^^^  set  on 
fire,  and  a  second  building  is  fired  from  the  first,  it  is  a  conclu- 
sion of  law  that  the  owner  of  the  second  has  no  remedy  against 
the  negligent  wrongdoer,  they  have  not  been  accepted  as  author- 
ity for  such  a  doctrine  even  in  the  state  where  they  were  made, 
and  are  in  conflict  with  numerous  cases  in  other  jurisdictions. 
Judge  Eedfield  says  in  13  American  Law  Eegister,  New  Series, 
16,  that  these  cases  have  not  been  countenanced  by  the  decisions 
in  other  states.  And  Judge  Cooley  says  that  a  different  view 
prevails  in  England  and  most  of  the  American  states;  that  the 
negligent  fire  is  regarded  as  a  unity;  that  it  reaches  the  last  build- 
ing as  a  direct  and  proximate  result  of  the  original  negligence, 
just  as  a  rolling  stone  put  in  motion  down  a  hill,  injuring  sev- 
eral persons  in  succession,  inflicts  the  last  injury  as  a  proximate 
result  of  the  original  force  as  directly  as  it  does  the  first,  though 
if  it  had  been  stopped  on  the  way  and  started  again  by  another 
person,  a  new  cause  would  thus  have  intervened,  back  of  which 
any  subsequent  injury  could  not  be  traced;  that  proximity  of 
cause  has  no  necessary  connection  with  contiguity  of  space  nor 
nearness  of  time:  Cooley  on  Torts,  1st  ed.,  76. 

Judgment  reversed  and  cause  remanded. 


May,  1898.]  State  v.  Theriault.  695 

NEGLIGENCE— WANTON— WILLFUL  INJURY— WHAT  CON- 
STITUTES.—To  constitute  willful  injury  there  must  be  design,  pur- 
pose, and  intent  to  do  wrong  and  inflict  Injury;  while  to  constitute 
wanton  negligence,  the  party  doing  the  act  or  failing  to  act  must  be 
conscious  of  his  conduct,  and,  though  having  no  intent  to  injure, 
must  be  conscious,  from  his  knowledge  of  surroundings,  circum- 
stances, and  existing  conditions,  that  his  conduct  will  naturally  or 
probably  result  in  Injury:  Louisville  etc.  R.  R.  Co.  v.  Anchors,  114 
Ala.  492;  62  Am.  St  Rep.  116. 

NEGLIGENCE  —  LIABILITY  FOR  —  PROXIMATE  CAUSE. 
There  can  be  no  recovery  for  negligence  unless  the  injury  com- 
plained of  was  the  natural  and  probable  result  of  it,  and  the  attend- 
ant circumstances  were  such  that  a  person  of  ordinary  care  ought 
reasonably  to  have  apprehended  that  the  injury  might  result  from 
the  negligence:  Maitland  v.  Gilbert  Paper  Co.,  97  Wis.  476;  65  Am. 
St.  Rep.  137.  The  negligence  must  have  been  the  proximate  cause 
of  the  Injury:  Brotherton  v.  Manhattan  Beach  Imp.  Co.,  48  Neb.  563; 
58  Am.  St  Rep.  709,  and  note.  But  if  the  original  act  was  wrongful, 
and  would  naturally,  according  to  the  ordinary  course  of  events, 
prove  injurious  to  others,  and  actually  results  in  injury,  through 
the  intervention  of  other  causes  not  wrongful,  the  Injury  must  be 
referred  to  the  wrongful  cause:  Wood  v.  Pennsylvania  R.  R.  Co., 
177  Pa.  St  306;  55  Am.  St  Rep.  728,  and  note.  See  monographic 
note  to  Gllson  v.  Delaware  etc.  Canal  Co.,  86  Am.  St  Bep.  807,  on 
proximate  and  remote  cause. 
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[70  VKRMOOT,  617.] 

CONSTITUTIONAL  LAW  —  STATUTE  DEPRIVING  A 
LANDOWNER  OF  HIS  RIGHT  TO  FISH  ON  HIS  OWN 
PREMISES.— A  statute  authorizing  the  fish  commissioners  of  a 
state  to  place  fish  in  a  pond  or  stream,  and  thereupon  to  prohibit 
all  fishing  therein  for  three  years.  Is  not  unconstitutional,  though 
construed  so  as  to  prevent  an  owner  of  land  from  fishing  In  a 
stream  constituting  a  part  thereof  during  the  time  Involved  In  such 
prohibition.    It  is  not  a  destruction,  but  a  regulation,  of  his  right 

FISH  DO  NOT  BELONG  TO  THE  OWNER  OF  THE  SOIL 
covered  by  the  water  In  which  they  are,  though  he  may  have  a  sole 
and  exclusive  right  to  fish  therein.  His  property  In  them  is  qualified 
and  can  be  rendered  absolute  only  by  their  capture. 

FISH.— THE  RIGHT  TO  TAKE  FISH  FROM  FLOWING 
WATERS,  nonboatable,  pertains  solely  to  the  owner  of  the  lands 
through  which  such  waters  flow.  It  pertains  to  him  personally  and 
is  a  private  right,  but  he  does  not  own  such  flowing  water  and  has 
only  the  right  to  use  It  properly  while  on  Its  passage.  Other  land- 
owners on  different  pnrts  of  the  stream  also  have  the  right  to  take 
fish  therefrom,  and  this  right  carries  with  It  the  common  right  to 
have  fish  inhabit  and  spawn  In  the  premises,  and  for  this  purpose 
to  have  a  common  passageway  to  and  from  their  spawning  and 
feeding  grounds. 

CONSTITUTIONAL  LAW-FISH,-A  state  may,  by  statute, 
authorize  Its  officers  to  go  upon  a  stream,  nonboatable  and  running 
through  the  lands  of  a  private  proprietor,  and  stock  it  with  fish, 
whether  be  consents  or  not 
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John  H.  Senter,  for  the  respondent. 

P.  A.  Rowland,  state's  attorney,  and  P.  L.  Pish,  for  the  state. 

•*®  ROSS,  C.  J.  The  respondent  excepted  to  the  judgment 
of  the  city  court  of  the  city  of  Montpelier  holding,  on  demurrer, 
the  complaint  of  the  state's  attorney  sufficient.  The  complaint 
is  in  three  counts.  They  all  charge  him  with  illegally  fishing 
in  a  stream  known  as  Hale's  brook  on  land  owned  ®^®  by  George 
Hale  in  the  county  of  Washington,  which  brook  flows  into  the 
Winooski  river,  a  boatable  stream.  Each  count  alleges  that  the 
brook  had  been  stocked  with  trout  by  the  fish  and  game  com- 
missioners, and  duly  posted  and  advertised  agreeably  to  V.  S. 
4568.  The  first  count  alleges  that  this  was  done  with  the  con- 
sent of  George  Hale,  the  owner  of  the  land  over  which  the  brook 
flows.     The  other  two  counts  do  not  allege  any  such  consent. 

V.  S.  4568  reads:  *^hen  the  fish  and  game  commissioners 
place  fish  in  a  pond  or  stream,  they  may  prohibit  fishing  there- 
in, or  in  specified  portions  thereof,  for  a  period  not  exceeding 
three  years,  by  posting  notices  to  that  effect  conspicuously  upon 
the  banks  thereof,  and  publishing  such  notice  three  weeks  suc- 
cessively in  a  newspaper  published  in  the  county  where  such 
waters  are  located;  if  a  person  fishes,  or  attempts  to  fish,  in  such 
waters  within  the  time  specified,  he  shall  be  fined  fifty  dollars, 
if  prosecution  is  commenced  within  six  months  after  the  offense 
is  committed."  V.  S.  4567  reads:  "Waters  stocked  by  the  fish 
and  game  commissioners  shall  thereafter  be  treated  as  public 
waters,  but  any  person  who  might  otherwise  make  the  same  a 
private  preserve  or  posted  waters,  may  do  so  at  the  expiration 
of  five  years  from  the  date  of  filing,  with  the  fish  and  game  com- 
missioners, a  written  notice  of  his  intention  so  to  do."  By  V. 
S.  4565,  the  fish  and  game  commissioners  are  authorized,  at 
the  expense  of  the  state,  among  other  things,  to  introduce  trout, 
shad,  salmon,  and  other  good  varieties  of  fish  into  such  streams, 
lakes,  and  ponds  within  the  state,  not  private  preserves  or  posted 
waters,  as  they  deem  suitable  to  the  successful  cultivation  of 
fish.  V.  S.  4562  defines  "private  preserve,"  "posted  waters," 
and  "public  waters,"  as  follows:  "Private  preserve;  a  natural 
pond,  of  not  more  than  twenty  acres,  belonging  to  a  common 
owner,  or  any  artificial  pond  made  solely  for  the  purpose  of 
fish  culture."  "Posted  waters;  all  waters  on  lands  posted  as 
provided  in  this  chapter."  "Public  waters;  all  waters  of  which 
the  ®*®  state  has  Jurisdiction,  except  private  preserves  and  post- 
ed waters."     Elsewhere  in  the  same  chapter  it  is  provided  that 
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the  owner  or  occupant  of  inclosed  or  cultivated  land  may,  by 
posting  notices  as  thereby  required,  prohibit  shooting,  trapping, 
or  fishing  thereon,  under  a  prescribed  penalty.  These  are  the 
main  provisions  of  the  statute  bearing  upon  the  section  brought 
under  consideration.  There  are  provisions  establishing  a  "close 
season"  for  hunting  and  fishing,  or  a  time  in  the  year  when  all 
persons  are  prohibited  from  hunting  and  fishing,  and  also  regu- 
lating the  manner  and  means  by  which  hunting  and  fishing  shall 
be  prosecuted  in  the  open  season.  These  statutes  express  the 
legislative  will  regulating  the  rights  of  riparian  owners  in  re- 
gard to  taking  fish  from  a  common  stream,  and  make  the  fish  and 
game  commissioners  officers  to  carry  that  will  into  execution. 
This  is  shown  by  the  decision  hereinafter  cited,  and  by  all  au- 
thorities.    The  respondent  does  not  contend  otherwise. 

The  respondent  contends  that  V.  S.  4568  is  Unconstitutional, 
in  that  it  deprives  the  owner  of  the  land  over  which  the  brook 
flows  of  his  exclusive  right  to  catch  fish  therein  for  the  period 
of  three  years,  and  then  makes  them  public  waters  for  at  least 
five  years  longer,  \nthout  compensation.  This  is  his  only  con- 
tention. Without  considering  whether  the  respondent,  being  a 
stranger  to  the  right  to  fish  in  this  brook,  can  raise  this  ques- 
tion, we  will  pass  to  the  consideration  of  the  broader  question, 
which  alone  has  been  argued,  whether  the  statute  is  unconstitu- 
tional as  regards  the  owner  of  the  soil,  to  whom  the  right  to  fish 
attaches.  There  can  be  no  doubt  that  if  this  deprivation  of  the 
owner  of  tlie  soil  over  which  the  brook  flows  of  the  right  to  fish 
in  it  for  the  time  specified  is  the  taking  of  private  property  for 
public  use,  the  law  must,  as  to  him,  be  held  unconstitutional. 

Article  2,  chapter  1,  of  the  constitution  of  Vermont  provides: 
*'That  private  property  ought  to  be  subservient  to  public  uses 
when  necessity  requires  it,  nevertheless,  whenever  ®^*  any  per- 
son's property  is  taken  for  the  use  of  the  public,  the  owner  ought 
to  receive  an  equivalent  in  money."  If  the  act  infringes  this 
constitutional  provision,  the  legislature  had  no  authority  to  en- 
act it,  and  it  is  without  legal  validity.  But  th's  provision  of 
the  constitution  must  be  read  in  connection  with  its  other  pro- 
visions, and  especially  must  be  considered  with  article  5,  chapter 
1,  of  the  constitution  of  Vermont,  which  declares:  "That  the 
people  of  this  state,  by  their  legal  representatives, have  the  sole, 
inherent,  and  exclusive  right  of  governing  and  regulating  the 
internal  police  of  the  same";  and  section  40  of  chapter  2  of  the 
constitution  of  Vermont,  reading:  "The  inhabitants  of  thig 
state  shall  have  liberty,  in  seasonable  times,  to  hunt  and  fowl 
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on  the  lands  they  hold,  and  on  other  lands  not  itielosed,  and  in 
like  manner  to  fish  in  all  beatable  and  other  waters  (not  private 
property)  under  proper  regulations  to  be  hereafter  made  and  pro- 
vided by  the  general  assembly."  Hence,  the  question  for  con- 
sideration is,  whether  the  act  of  the  fish  and  game  commission- 
ers, definitely  and  specifically  authorized  and  performed  by  and 
under  V.  S.  4568,  is  a  taking  of  a  right  belonging  to  the  owner 
of  the  land  over  which  the  brook  flows,  for  the  use  of  the  pub- 
lic; or  whether  it  is  a  regulation  of  his  use  of  that  right,  under 
section  40  of  chapter  2  of  the  constitution  of  Vermont,  and  an 
exercise  of  the  right  of  governing  and  regulating  the  internal 
police  of  the  people  of  the  state,  reserved  to  their  representatives 
by  article  5,  chapter  1,  of  the  constitution  of  Vermont. 

In  considering  this  question,  it  is  necessary  to  keep  in  mind 
the  nature  of  the  right  and  of  the  property  out  of  which  it  arises. 
The  right  to  take  fish  from  flowing  waters,  not  boatable,  in  this 
state,  pertains  solely  to  the  owner  of  the  land  through  which 
such  waters  flow.  It  pertains  to  such  owner  personally  and  is 
his  private  right;  but  he  does  not  own  such  flowing  water  and 
only  has  the  right  properly  to  use  it  while  on  its  passage.  He 
can  use  it  in  a  reasonable  ^'^^  manner  for  domestic  purposes,  for 
creating  power  and  for  taking  fish  therefrom.  He  must  not  di- 
vert it  from  its  course,  nor  pollute  it,  but  leave  it  so  that  the 
landowners  on  the  stream  above  and  below  him  can  enjoy  their 
full  like  use  of  the  water,  and,  among  these,  the  right  to  take  fisih 
from  the  stream.  This  right  implies  and  carries  with  it  the 
common  right  to  have  fish  inhabit  and  spawn  in  the  stream. 
For  his  purpose  they  must  have  a  common  passageway  to  and 
from  their  spawning  and  feeding  grounds.  Fish  themselves  are 
ferae  naturae,  the  common  property  of  the  public,  or  of  the  state, 
in  this  country.  From  this  common  property,  the  owner  of  the 
soil  over  which  the  nonboatable  stream  flows  has  the  right  to 
appropriate  such  as  he  may  capture  and  retain;  but  this  right 
of  capture  and. appropriation  is  subject  to  regulation  and  control 
by  the  representatives  of  the  people,  so  that  there  shall  continue 
to  be  a  common  property.  The  preservation  of  the  common 
property,  and  its  increase  by  the  introduction  of  new  and  bet- 
ter species  of  fish,  is  not  a  taking  away  of  the  right  of  the  owner 
of  land  on  the  stream  to  appropriate  therefrom,  but  a  preserva- 
tion or  enlargement  of  such  right.  The  state,  the  representative 
of  the  people,  the  common  owner  of  all  things  ferae  naturae, 
not  only  has  the  right,  but  is  under  a  duty,  to  preserve  and  in- 
crease such  common  property.  Such  is  declared  to  be  the  duty  of 
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the  representatives  of  the  people  in  the  articles  and  sections  of  the 
constitution  of  A^ermont  referred  to.  Such,  also,  was  the  com- 
mon-law view  of  the  nature  of  the  rights  of  persons  in  streams 
and  in  animals  ferae  naturae.  Says  Mr.  Justice  Blackstone,  in  his 
Commentaries,  book  2,  page  14:  "But  after  all,  there  are  some  few 
things,  which,  notwithstanding  the  general  introduction  and 
continuance  of  property,  must  still  unavoidably  remain  common; 
being  such  wherein  nothing  but  an  usufructuary  property  is 
capable  of  being  had;  and,  therefore,  they  still  belong  to  the 
first  occupant,  during  the  time  he  holds  possession  of  them,  and 
no  longer.  Such  (among  ^^^  others)  are  the  elements  of  light, 
air,  and  water;  which  a  man  may  occupy  by  means  of  his  win- 
dows, his  gardens,  his  mills,  and  other  conveniences;  such,  also, 
are  the  generality  of  those  animals  which  are  said  to  be  ferae 
naturae  or  of  a  wild  and  untamable  disposition,  which  any  man 
may  seize  upon  and  keep  for  his  awn  use  or  pleasure.  All  these 
things,  so  long  as  they  remain  in  possession,  every  man  has  a 
right  to  enjoy  without  disturbance;  but,  if  once  they  escape  from 
his  custody,  or  he  voluntarily  abandons  the  use  of  them,  they 
return  to  the  common  stock,  and  any  man  else  has  an  equal 
right  to  seize  and  enjoy  them  afterward."  The  same  writer 
treats  more  fully  of  this  class  of  common  property  and  of  the 
rights  of  individuals  therein  in  chapter  25  of  the  same  book, 
and  there  lays  down  the  principle  that  an  individual  may  acquire 
or  have  a  qualified  property  in  such  animals,  among  which  fish 
are  classed,  either  because  of  his  industry  in  capturing  and  re- 
taining them,  or  on  accoimt  of  their  inability,  for  the  time  being, 
to  escapve  from  his  premises  or  control,  like  young  game  birds 
while  in  the  nest,  or  on  account  of  his  special  right  or  privilege 
of  capturing  and  killing  them  in  exclusion  of  other  persons. 
This  latter  right  does  not  exist  in  this  country,  except  as  limited 
by  ownership  of  the  place  from  which  they  are  taken  and  the 
right  to  exclude  others  therefrom. 

Not  a  decision  in  this  country,  state  or  national,  has  been 
brought  to  our  attention  by  the  respondent,  nor  by  quite  an  ex- 
tensive examination  of  such  cases,  which  holds  that  such  acta 
of  the  state  legislature,  in  regard  to  this  class  of  property  and 
in  restraint  of  the  right  of  the  riparian  owner  to  take  and  ap- 
propriate fish  therefrom,  are  unconstitutional.  They  have  uni- 
formly been  held  to  be  not  a  taking  of  private  property  or  pri- 
vate rights  for  public  use,  for  which  compensation  must  be  made, 
but  an  exercise  of  the  police  power  of  the  state  to  preserve  or 
increase  a  common  property,  and  to  regulate  the  right  to  capture 
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and  appropriate  therefrom  so  as  to  preserve  and  increase  the 
^'•^  common  property,  or,  at  least,  to  prevent  its  diminution  or 
destruction.  Many  eases  might  be  cited  in  support  of  what  has 
thus  far  been  said,  I  quote  from  but  a  few.  In  Peters  v.  State, 
96  Tenn.  682,  the  plaintiff  in  error  owned  a  tract  of  land  covered 
by  water,  from  which  he  alone  had  the  right  to  take  fish.  The 
water  was  not  a  stream  through  which  other  riparian  ovvnere  had 
the  right  to  have  fish  pass  to  and  from  their  feeding  and  spawn- 
ing grounds.  An  act  limiting  his  right  to  take  fish  therefrom 
only  with  rod  or  line  was  held  constitutional,  the  court  saying: 
"Fish  in  streams  or  bodies  of  water  have  always  been  classed  by 
the  common  law  as  ferae  naturae,  in  which  the  riparian  propri- 
etor or  owner  of  the  soil  covered  by  tihe  water,  even  though  he 
may  have  the  sole  and  exclusive  right  of  fishing  in  said  waters, 
has,  at  best,  but  a  qualified  property,  which  can  be  rendered  ab- 
solute only  by  their  actual  capture,  and  which  is  wholly  divested 
the  moment  the  fish  escape  to  other  waters:  2  Blacks  tone's  Com- 
mentaries, 393;  People  v.  Bridges,  142  111.  30.  But,  in  addition, 
the  power  of  the  legislature  to  enact  laws  for  the  protection  and 
preservation  of  game  in  the  forest,  and  fish  in  the  waters  of  the 
state,  has  been  so  frequently  exercised,  and  when  challenged  on 
constitutional  grounds  has  been  so  uniformly  maintained,  that 
the  question  has  now  passed  beyond  debate:  Maney'v.  State,  6 
Lea,  218;  La\^dx)n  v.  Steele,  152  U.  S.  133;  38  L.  C.  P.  ed.  385; 
Magner  v.  People,  97  111.  320;  People  v.  Bridges,  142  111.  30; 
Tiedeman  on  Police  Powers,  sees.  125,  127."  See,  also.  State 
V.  Mrozinski,  59  Minn.  465;  State  v.  Lewis,  134  Ind.  250;  Ex 
parte  Maier,  103  Cal.  476;  42  Am.  St.  Rep.  129,  and  note;  7  Am. 
&  Eng.  Ency.  of  Law,  tit.  Fish  and  Fisheries,  23;  State  v.  Rob- 
errts,  59  N.  H.  256;  47  Am.  Rep.  199;  New  England  Trout  etc. 
Club  V.  Mather,  68  Vt.  338;  Drew  v.  Hilliker,  56  Vt.  641.  Law- 
ton  V.  Steele,  152  U.  S.  133,  establishes  the  attitude  of  the  su- 
preme court  of  the  United  States  in  regard  to  the  constitution- 
ality of  such  laws,  and  that  they  are  but  police  regulations  within 
the  powers  of  the  states  to  exercise.  *^^  Townsend  v.  State, 
147  Ind.  624;  62  Am.  St.  Rep.  477,  is  an  interesting  case  upon 
the  right  of  a  state  to  enact  a  law  regulating  the  use  of  natural 
gas.  It  treats  it  as  common  property,  from  which  those  who  strike 
a  vein  upon  their  own  lands  have  a  right  to  draw,  but  subject  to 
such  statutory  regulations  as  the  law-making  power  of  the  state 
might  enact  in  the  exercise  of  its  police  power. 

The  police  power  extends  to  almost  all  kinds  of  property  and 
rights,  and  its  exercise  by  the  legislative  branch  is  almost  un- 
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limited,  except  where  taken  away,  or  limited,  by  the  state  or 
national  constitution.  Courts  and  law  writers  have  not  attempt- 
ed to  define  it  with  precision.  It  is  the  general  power  of  the  leg- 
islative branch  to  enact  laws  for  the  common  good  of  all  the 
people.  All  property  and  all  rights  are  held  in  subjection  to  the 
exercise  of  this  power,  because  all  individual  property  and  indi- 
vidual rights  in  every  organized  community  are  connected  with^ 
and  related  more  or  less  intimately  to,  the  individual  property 
and  individual  rights  of  others.  In  the  exercise  of  this  power, 
cTimdnal  laws  are  enacted,  laws  relating  to  the  support  of  the 
poor,  to  the  education  of  the  young  people,  to  build  and  maintain 
liighways;  and,  to  accomplish  these  ends,  the  individual  is  often 
compelled  to  surrender  a  portion  of  his  rights  to  property  and 
tometimes  his  liberty. 

In  livermore  v.  Jamaica,  23  Vt.  361,  this  court  held  that  the 
taking  of  one's  land  for  a  public  highway  was  not  sfuch  a  taking 
as  required  money  compensation  to  be  made  therefor  under  the 
constitution,  but  that  the  benefit  which  he  derived  from  the 
establishment  of  the  highway  might  be  ofket  to  the  damage  he 
sustained  from  the  taking.  The  court  say:  "The  constitution 
is  the  paramount  law  of  the  land;  and  every  statute  which  is  in 
contravention  of  the  constitution  must  be  held  inoperative  and 
\  oid.  Whether  the  statute,  or  that  section  of  it  by  which  the 
commissioners  were  governed  in  making  their  appaaisal,  is  re- 
pugnant to  the  constitution,  must,  we  think,  depend  upon 
whether  the  ****  taking  of  land  for  a  highway  is  such  an  appro- 
priation of  the  property  to  public  use  as  is  contemplated  by  the 
constitution.  The  taking  of  land  for  a  highway  does  not  divest 
the  owner  of  his  title  in  fee.  The  public  only  acquire  an  ease- 
ment, and  the  right  of  the  owner  to  use,  occupy,  and  control  the 
land  in  any  manner  which  is  not  inconsistent  with  the  public 
enjoyment  of  the  easement  still  remains.  Upon  a  discontinu- 
ance of  the  highway  the  possession  of  the  land  reverts  to  the 
owner  in  as  full  and  ample  manner  as  he  originally  held  it.  In 
the  opinion  of  the  court,  this  is  not  such  a  taking  of  property  for 
public  use,  in  the  sense  of  the  constitution,  as  necessarily  re- 
quires compensation  for  the  same  to  be  made  in  money.  To 
bring  a  case  within  this  provision  of  the  constitution,  it  should 
be  such  a  taking  as  divests  the  owner  of  all  title  to  or  control 
over  the  property  taken,  and  is  an  unqualified  appropriation  of 
it  to  the  public." 

In  Commonwealth  v.  Tewkesbury,  11  Met.  65,  the  owner  of 
the  fee  of  a  portion  of  the  beach  which  helps  form  Boston  har- 
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bor  was  prosecuted  for  taking  sand  and  gravel  therefrom  under 
a  statute  which  made  such  taking  a  penal  offense.  He  defended, 
and  one  ground  was,  that  the  statute  was  unconstitutional  be 
cause  it  was  a  taking  of  his  property  for  public  use  without  mak- 
ing compensation.  The  court,  in  an  opinion  by  Shaw,  chief  jus- 
tice, held  that  although  the  statute  prohibited  such  taking  of 
sand  and  gravel  with  no  limitation  in  regard  to  time,  it  was  not 
such  a  taking  of  his  property  as  required  compensation  under 
the  constitution,  but  a  regulation  of  his  use  of  his  own  property, 
necessary,  in  the  interest  of  the  state,  to  protect  the  harbor  of 
Boston,  and  therefore  constitutional,  and  that  the  respondent 
was  guilty. 

The  same  power  which  may  tax  the  people  to  establish  and 
maintain  good  roads  for  the  common  benefit  of  the  public  may 
tax  them  and  take  measures  to  preserve  and  increase  the  com- 
mon fund  of  game  and  fish,  from  which  all  **^''  can  take,  subject 
to  regulations  prescribed  by  the  legislature,  in  the  exercise  of  this 
power.  In  Thorpe  v.  Rutland  etc.  E.  R.  Co.,  27  Vt.  140,  62 
Am.  Dec.  625,  and  note,  this  court  held  that  a  law  passed  sub- 
sequently to  the  granting  of  the  charter  of  the  defendant — which 
this  court  held  to  be  a  contract — compelling  the*  defendant  to 
maintain,  for  all  time,  at  a  considerable  expense,  suitable  fences 
on  the  sides  of  its  railroad  track,  was  a  proper  exercise  of  this 
power.  That  decision  has  been  generally  approved  and  followed. 
This  power  has  been  exercised  in  regard  to  almost  every  species 
of  property  and  all  kinds  of  rights.  It  is  very  elastic,  and  adjust- 
able to  new  circumstances  and  new  situations — ^as  flexible  and 
adjustable  as  the  maxim.  Sic  utere  tuo  ut  alienam  non  laedas,  in 
which  it  has  its  origin. 

In  addition  to  the  cases  already  cited,  the  following  (w'hich 
could  be  added  to  at  pleasure)  are  good  illustrations  of  the  extent 
and  application  of  this  power:  Champers  v.  Greencastle,  138  Ind. 
339,  46  Am.  St.  Rep.  390,  and  note,  in  which  it  is  said:  "The 
police  power  of  the  state  extends  in  the  direction  of  so  regulating 
the  use  of  private  property,  or  of  so  restraining  personal  action, 
as  manifestly  to  secure,  or  tend  to  the  comfort,  prosperity,  or  pro- 
tection of  the  community":  People  v,  Wagner,  86  Mich.  594;  24 
Am.  St.  Rep.  141,  and  note;  People  v.  Ewer,  141  NT.  Y.  129;  38 
Am.  St.  Rep.  788,  and  note;  Butler  v.  Chambers,  36  Minn.  69;  1 
Am.  St.  Rep.  -638,  and  note;  State  v.  Heinemann,  80  Wis.  253;  27 
Am.  St.  Rep.  34,  and  note,  in  which  the  police  power  is  defined 
as  the  power  of  "the  state  vested  in  the  legislature  to  enact  such 
wholesome  and  reasonable  laws,  not  in  conflict  with  the  state  or 
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federal  constitution,  as  may  be  conducive  to  the  common  good": 
Health  Department  v.  Eector,  145  N.  Y.  32;  45  Am.  St.  Rep. 
579,  and  note.  The  opinion  in  the  last  case  is  carefully  pre- 
pared. Among  other  things,  it  says:  "Laws  and  regulations  of 
a  police  nature,  though  they  may  disturb  the  enjoyment  of  indi- 
vidual rights,  are  not  unconstitutional,  though  no  provision  is 
made  for  a  compensation  for  such  *^**  disturbances.  They  do 
not  appropriate  private  property  for  public  use,  but  simply  reg- 
ulate its  use  and  enjoyment  by  the  owner.  If  he  suffers  injury, 
it  is  damnum  absque  injuria,  or,  in  the  theory  of  the  law,  he  is 
compensated  for  it  by  sharing  the  general  benefits  which  the 
regulations  are  intended  and  calculated  to  secure:  Dillon  on  Mu- 
nicipal Corporations,  4th  ed.,  sec.  141  and  note  2;  Common- 
wealth v.  Alger,  7  Cush.  83,  84,  86;  Baker  v.  Boston,  12  Pick. 
184,  193,  22  Am.  Dec.  421;  Clark  v.  Mayor,  13  Barb.  32,  36." 
This  was  said  in  upholding  a  law  which  compelled  the  owner  of 
a  tenement  block  erected  and  in  use  before  the  passage  of  the 
law  to  introduce  water  at  quite  an  expense,  so  it  could  be  drawn 
from  a  faucet  on  every  floor  of  the  block:  Commonwealth  v. 
Kimball,  24  Pick.  359;  35  Am.  Dec.  326,  and  quite  extensive 
note;  People  v.  Arensberg,  103  N.  Y.  388;  57  Am.  Rep.  741,  and 
note. 

The  framers  of  the  state  constitution  early  began  to  regulate 
the  right  to  kill  deer  and  take  fish  and  muskrats,  for  their  pro- 
tection and  preservation  for  the  common  benefit  of  the  people, 
and  to  destroy  noxious  wild  animals,  wolves  and  panthers,  by 
the  payment  of  bounties  with  money  raised  by  enforced  taxation. 
These  were  done  by  acts  passed  in  March,  1797:  2  Tolman's 
Compiled  Statutes,  19-24.  The  constitution  in  its  present  form 
was  adopted  in  1793.  The  act  for  the  preservation  of  fish  makes 
the  erection  of  any  dam,  hedge,  seine,  fish  garth,  or  other  stop- 
page, in  any  watercourse,  whereby  navigation  or  the  passage  of 
fish  may  be  obstructed,  a  nuisance,  and  punishes  the  person  erect- 
ing the  same  with  a  fine.  It  also  establishes  a  "close  season" 
when  trout  cannot  be  taken. 

The  definition  of  public  waters  apparently  excludes  from  the 
jurisdiction  of  the  state  private  preserves  and  posted  waters. 
This  is  not  true.  Both  are  subjcci  to  the  police  power  of  the 
state.  Any  man  can  be  punished  if  he  injures  the  rights  of  their 
owners.  Posted  waters  obtain  additional  protection  by  an  ex- 
ercise of  the  police  "^  power.  At  common  law,  the  owner  could 
only  recover  for  a  trespass  upon  his  land  and  the  invasion  of  hia 
right  of  fishery — ^generally  a  very  ineffectual  remedy.     Hence, 
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the  right  of  the  riparian  owner  was  rarely  regarded,  or  enforced 
before  the  legislature,  to  protect  his  right,  allowed  him,  if  he 
complied  with  the  law  in  regard  to  posting  his  premises,  to  re- 
cover of  every  violator  substantial  damages.  Where  the  owner 
availed  himself  of  this  law,  the  legislature  evidently  considered 
that  the  unreasonable  destruction  of  the  natural  supply  of  fish 
in  the  trout  brooks  and  streams  would  be  stayed,  and  that  such 
streams  would  need  no  further  protection.  Hence,  such  brooks 
are  excluded  from  the  jurisdiction  of  the  fish  and  game  commis- 
sioners. But  it  reasonably  judged  that  a  nonboatable  stream, 
which  the  riparian  owner  would  not  be  at  the  expense  of  posting, 
was  already  depleted  of  the  natural  supply  of  this  valuable  kind 
of  food  and  needed  to  be  replenished.  It  therefore  allowed  the 
fish  and  game  commissioners  to  restock  it  at  the  expense  of  the 
people;  and  to  make  that  expense  profitable  to  such  riparian 
owner  and  to  the  people  of  the  state,  the  fish  must  be  protected 
from  destruction  until  they  began  to  reproduce,  and  then  the 
community  should  not  be  burdened,  to  protect  his  right  beyond 
what  the  common  law  furnished,  for  five  years  longer.  By  pro- 
viding that  such  waters  should  be  waters  over  which  the  state  has 
Jurisdiction,  it  did  not  take  away  such  riparian  owner's  rights 
to  maintain  trespass,  against  everyone  who  should  enter  without 
his  license  upon  his  premises  and  catch  fish  from  the  nonboatable 
stream  thereon.  The  action  of  the  fish  and  game  commissioners 
in  stocking  the  stream  and  posting  it,  presumably  would  inure 
to  the  benefit  of  such  riparian  owner  and  all  other  riparian  own- 
ers on  that  and  other  connected  streams.  "Wliether  it  would  or 
not,  the  constitution  clearly  empowered  the  legislature  to  pass 
Buch  laws  as,  in  its  discretion,  it  might  judge  would  be  for  the 
common  benefit  of  the  people  of  the  state. 

®^®  Some  one  has  suggested  that  the  state  had  no  right  to  send 
the  fish  and  game  commissioners  upon  Mr.  Hale's  land  to  stock 
the  stream.  The  law  is  paramount  to  his  property  and  rights, 
within  the  inhibitions  of  the  state  and  national  constitutions. 
As  well  might  he  contend  that  the  law  could  not  send  its  officer 
upon  his  land  to  arrest  him  for  a  criminal  act,  or  to  attach  his 
property  at  the  suit  of  a  creditor.  On  any  view,  even  if  the 
'  owner  of  the  land  over  which,  the  stream  flows  had  been  the  vio- 
lator of  the  law  and  was  under  prosecution,  this  statute  must  be 
held  constitutional  and  enforceable;  and  much  more  against  this 
respondent,  who  clearly  had  no  right  upon  Mr.  Hale's  premises, 
nor  the  right  to  take  fish  from  the  stream  of  water  flowing  there- 
on. 
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Judgment  affirmed  and  cause  remanded  to  the  city  court. 
Thompson,  J.,  dissents. 


FISHERIES— FISH  IN  NON-NAVIGABLE  WATERS-PROP- 
ERTY RIGHTS  IN— REGULATION  BY  STATUTE.— The  right  to- 
fish  in  an  unnavlgable  stream  is  in  the  owner  of  the  soil  to  the  ex- 
clusion of  the  public:  Waters  v.  Lilley,  4  Piclc.  145;  16  Am.  Dec.  333; 
Hoolier  v.  Cummings,  20  Johns.  90;  11  Am.  Dec.  249;  Beclsman  v. 
Krearaer,  43  111.  447;  92  Am.  Dec.  14G.  But  to  complete  the  right  of 
property  in  fish,  an  actual  appropriation  or  mancupation  must  be^ 
made:  SoUers  v.  Sollers.  77  Md.  148;  39  Am.  St.  Rep.  404.  The  right 
of  property  attaches  only  to  those  reduced  to  actual  possession,  and:^ 
riparian  proprietors  have  no  right  to  kill  or  obstruct  the  free  pas- 
sage of  fish  not  taken:  People  v.  Truckee  Lumber  Co.,  116  Cal.  397; 
58  Am.  St.  Rep.  183,  and  note.  One  who  owns  all  the  land  surround- 
ing a  natural  pond  having  an  outlet  communicating  with  public- 
waters  Is  liable  for  taking  fish  from  the  pond  out  of  the  season  pre- 
scribed by  statute:  State  v.  Roberts,  59  N.  H.  256;  47  Am.  Rep.  199 p 
monographic  note  to  Ex  parte  MaJer,  42  Am.  St.  Rep.  138.  See,  also,. 
Rogers  v.  Jones,  1  Wend.  237;  19  Am.  Dec.  493.  The  state,  represent- 
ing the  people,  may  regulate  common  rights  and  privileges  of  fishing,, 
and  an  act  of  the  legislature.  Intended  to  protect  and  further  sucb. 
rights,  is  valid:  Moulton  v.  Ldbbey,  37  lie.  472;  59  Am.  Dec.  67. 
AM.  ftr.  KBF.,  Vol.  Lzvn.— tt 
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SUPERSEDEAS  WHERE  NONE  IS  EXPRESSLY  AU- 
THORIZED BY  STATUTE.— Where  a  state  constitution  provides 
that  the  supreme  court  shall  have  power  to  issue  certain  enumerated 
writs  and  also  all  other  writs  necessary  to  the  proper  and  complete 
•  exercise  of  Its  appellate  and  revisory  jurisdiction,  It  is,  by  virtue  of 
its  inherent  powers  as  an  appellate  tribunal,  authorized  to  issue  a 
writ  of  supersedeas  to  preserve  the  status  quo  of  the  parties,  pend- 
ing the  determination  of  the  appeal  on  the  merits,  though  the 
statute  has  not  provided  that  the  bond  upon  appeal  shall  operate  tu 
suspend  or  supersede  the  judgment. 

JUDGES  AND  QUASI  JUDGES— DISQUALIFICATION  OF. 
^here  one  performing  tlie  functions  of  a  judge  must  decide  ques- 
idons  of  fact,  his  prejudice  against  either  of  the  parties  sufficient  to 
■disqualify  him  as  a  juror  equally  disqualifies  him  as  a  judge. 

MUNICIPAL  OFFICERS— DISQUALIFICATION  OF  TO 
ACT  ON  THE  HEARING  OF  CHARGES.— If  charges  are  filed  with 
a  board  of  directors  of  a  municipality  against  the  superintendent 
■of  schools  accusiug  him  with  misfeasance  and  malfeasance  in  oflBce, 
■with  conduct  unbecoming  a  superintendent,  and  with  disobeying  the 
rules  of  the  board,  one  of  such  directors  who  is  a  personal  enemy 
of  the  accused  and  the  prime  mover  of  the  charges  against  him, 
;and  who  has  announced  his  intention  to  join  In  a  finding  of  guilty 
:and  in  removing*the  accused,  no  matter  what  the  evidence  may  be, 
as  incompetent  by  reason  of  his  prejudices  to  participate  in  the  hear- 
ing of  such  charges. 

PROHIBITION-WRIT  OF  AGAINST  A  DISQUALIFIED 
JUDGE  OR  OFFICER  ACTING  AS  A  JUDGE.— A  writ  of  prohibi- 
tion should  Issue  to  prevent  a  school  director  from  participating  In 
hearing  and  determining  charges  against  a  superintendent  of  schools, 
Tvhen  the  director  Is  shown  to  be  a  personal  enemy  of  the  accused, 
to  have  been  instrumental  in  having  the  charges  preferred,  and  to 
Jiave  announced  his  intention  to  vote  for  his  removal,  no  matter 
•»rhat  the  evidence  should  be. 

{•mi 
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Osbarn,  Steele  &  Aust,  and  Donworth  &  Hovre,  for  the  appel- 
lant. 

James  F.  McElroy  and  John  B.  Hart>  for  the  respondents. 

®  DUNBAR,  J.  The  appellant,  F.  J.  Barnard,  is  superin- 
tendent of  public  schools  of  the  city  of  Seattle.  Charges  were 
filed  with  the  respondents,  as  the  board  of  directors  of  said  school 
district,  charging  the  said  Bamaxd  with  misfeasance  and  mal- 
feasance in  office,  with  conduct  unbecoming  a  superintendent  of 
schools,  and  with  disobeying  the  rules  of  conduct  established  by 
the  board  of  directors.  Citation  was  issued  to  the  appellant, 
citing  him  to  appear  before  the  board  of  directors  to  answer  to 
the  charges.  The  appellant  objected  to  A.  J.  Wells^  one  of  the 
board  of  directors,  sitting  as  a  member  of  the  tribunal  to  hear 
and  determine  the  charges,  on  the  ground  that  said  Wells  was 
disqualified  by  reason  of  bias;,  prejudice  and  personal  enmity 
toward  the  appellant.  On  the  seventeenth  day  of  December, 
1897,  on  the  application  and  affidavit  of  the  appellant,  Bar- 
nard, the  superior  court  of  King  county,  Washington,  issued  its 
writ  of  prohibition  in  the  alternative  to  the  respondents,  stay- 
ing proceedings  until  the  further  order  of  the  court.  On  the 
return  of  said  writ  the  superior  court  sustained  a  demurrer  there- 
to quashing  the  writ,  and  entering  judgment  in  favor  of  the 
defendants  for  their  costs.  The  demuxrer  '**  was  sustained 
upon  the  ground  that  no  facts  were  stated  sufficient  to  authorize 
the  issuance  of  a  writ.  The  appellant  forthwith  gave  notice  of 
appeal,  and  asked  the  court  to  fix  the  amount  of  the  supersedeas 
bond.  The  court  fixed  the  amount  of  the  bond  to  operate  as  a 
supersedeas,  but  announced  to  the  counsel  for  respondents  in 
open  court  that  the  bond  would  operate  only  to  stay  execution 
for  costs,  because  the  judgment  appealed  from  was  not  such  a 
judgment  as  could  be  superseded.  The  appellant  forthwith 
filed  his  bond  on  appeal  in  the  amount  fixed  by  the  court,  and 
conditioned  as  a  supersedeas  bond.  The  board  of  education, 
and  Mr.  Wells,  sitting  as  a  member  thereof,  proceeded  with  the 
hearing  of  the  charges  against  the  appellant.  The  appellant 
then  applied  to  this  court  for  an  order  of  supersedeas,  on  which 
an  alternative  writ  was  granted,  and  the  case  is  here  now  for 
final  determination. 

We  are  inclined  to  think  that  the  bond  upon  appeal  condi- 
tioned as  supersedeas  under  our  statutes  did  not  operate  to  sus- 
pend and  supersede  the  judgment  quashing  the  alternative 
writ.     But  we  think  that  this  court,  in  the  exercise  of  its  dia- 
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cretion,  by  virtue  of  its  inherent  powers  as  an  appellate  tribunal, 
pan  issue  an  order  of  supersedeas  to  preserve  the  status  quo  of 
the  parties,  pending  the  determination  of  the  appeal  upon  its 
merits.  Section  4  of  article  4  of  the  constitution  of  Washington, 
after  reciting  the  original  jurisdiction  of  the  supreme  court,  says 
further:  "The  supreme  court  shall  also  have  power  to  issue 
writs  of  mandamus,  review,  prohibition,  habeas  corpus,  certiorari, 
and  all  other  writs  necessary  and  proper  to  the  complete  exer- 
cise of  its  appellate  and  revisory  jurisdiction." 

It  is  conceded  that  an  appeal  lies  from  the  judgment  of  the 
court  in  quashing  the  writ,  and,  under  the  provision  just  read, 
for  the  purpose  of  making  that  appeal  effective,  and  to  insure 
the  complete  exercise  of  this  court  over  that  appeal,  it  becomes 
necessary  and  proper  to  supersede  the  **  judgment,  otherwise 
the  right  to  appeal  which  the  statute  has  given  would  be  of  no 
avail  to  the  appellant,  for  if  the  board  of  directors  in  the  mean 
time  were  to  proceed  to  remove  him,  when  the  case  finally 
reached  this  court  on  appeal  it  would  have  to  be  dismissed  for 
want  of  merit,  because  the  trial  on  merit  would  already  have 
terminated:  People  v.  Commissioners  of  Excise,  61  How.  Pr.  514. 
We  think  this  is  exactly  the  kind  of  a  case  which  is  contemplated 
by  the  constitution,  and  that  the  only  way  that  this  court  could 
maintain  the  complete  exercise  of  its  appellate  jurisdiction 
would  be  by  issuing  the  writ  prayed  for.  There  would  be  no 
meaning  to  the  provision  of  the  constitution,  and  no  necessity 
for  it,  if  it  could  only  be  held  to  apply  to  cases  where  super- 
sedeas was  provided  for  by  the  law.  In  Home  Fire  Ins.  Co.  v. 
Butcher,  48  Neb.  755,  it  was  held  that  in  cases  where  the 
statute  makes  no  provision  for  a  supersedeas,  as  a  matter  of 
right,  the  court  may,  in  its  discretion,  allow  a  supersedeas  upon 
conditions  which  it  may  affix  for  the  protection  of  the  parties, 
and  that  it  is  within  the  power  of  the  court,  in  its  discretion, 
after  obtaining  jurisdiction  of  a  case  by  appeal,  to  allow  a  super- 
sedeas in  cases  not  provided  for  by  statute,  and  upon  terms  which 
the  court  may  prescribe.  To  the  same  effect  is  Janesville  v. 
JaneR\'ille  Water  Co.,  89  Wis.  159.  In  that  ease  the  court  said: 
"Within  the  limitation  that  the  appeal  is  taken  and  prosecuted 
in  good  faith,  and  that  the  party  asking  it  gives  the  reasonable 
security  required  for  that  purpose,  a  stay  of  proceedings  during 
the  pendency  of  an  appeal  is  quite  of  course,  and  really  a  mat- 
ter of  right,  without  which  an  appeal  allowed  by  law  would 
often  prove  fruitless,  and  the  appellate  jurisdiction  of  the  court 
be  found  inadequate  to  the  ends  of  justice  and  the  proper  pro- 
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tection  of  the  rights  of  parties  during  the  pendency  of  the  ap- 
peal." 

In  Hill  V.  Finnigan,  54  Cal.  493,  the  court  said:  ^^  ''We  have 
no  doubt  but  this  court  has  an  inherent  power  to  secure  to  the 
appellant  the  fruits  of  a  successful  appeal,  if  it  can  be  done 
without  depriving  the  respondent  of  a  substantial  right." 

And  the  qualification  mentioned  by  the  court  in  that  case  is 
not  in  point  here,  for  there  is  nothing  to  prevent  the  board 
proceeding  with  the  trial  of  the  cause  without  the  concurrence 
of  the  member  objected  to.  In  Levy  v.  Goldberg,  40  Wis.  308, 
it  was  held  that  the  power  of  the  court  to  stay  proceedings  in 
any  matter  appealed  to  it  did  not  altogether  depend  upon  statu- 
tory enactment,  but  was  inherent  in  the  court.  The  same  an- 
nouncement was  made  in  Northwestern  Mut.  Life  Ins.  Co.  v. 
Park  Hotel  Co.,  37  Wis.  125. 

The  substance  of  the  affidavit  for  the  writ  is  to  the  effect  that 
A.  J.  Wells  was  a  personal  enemy  of  the  relator,  that  he  was  a 
prime  mover  in  having  the  charges  preferred  and  prosecuted, 
that  he  was  biased  and  prejudiced  against  relator,  that  he  had 
no  personal  knowledge  of  any  of  the  facts  alleged  in  the  charges, 
that  he  had  publicly  announced  his  intention  to  vote  to  find  re- 
lator guilty,  and  that  he  proposed  to  vote  to  remove  him  from 
his  office  no  matter  what  the  evidence  might  be,  and  that  hiA 
mind  was  made  up  and  his  determination  fixed. 

The  case  of  Fawcett  v.  Superior  Court,  15  Wash.  342,  55  Am. 
St.  Rep.  894,  is  relied  upon  by  the  respondent  to  maintain  his 
contention  that  the  board  of  education  cannot  be  restrained 
from  proceeding.  That  was  a  quo  warranto  proceeding  to  try 
the  right  to  an  office.  The  judgment  of  ouster  had  been  pro- 
nounced against  Fawcett,  and  it  was  held  by  this  court  that  the 
judgment  was  self-executing,  and  that  without  the  aid  of  pro- 
cess or  further  action  of  the  court  it  accomplished  the  object 
sought  to  be  attained,  so  that  there  was  nothing  upon  which  the 
bond  *'*  could  opeiate  except  for  costs.  But  tliat  is  altogether 
different  from  the  case  at  bar.  It  was  the  object  of  the  appel- 
lant in  this  case  to  prevent  himself  from  being  placed  in  the 
position  in  which  Fawcett  was  placed  by  the  judgment  of 
ouster.  Were  he  to  stand  by,  and  allow  the  board  to  proceed 
and  remove  him  from  his  office,  then  he  would  be  as  helpless  as 
Fawcett  was  in  the  case  cited;  but  it  is  for  the  very  purpose  of 
maintaining  his  rights  and  preventing  his  being  overtaken  by 
that  condition  that  this  stay  is  sought. 

It  is  stoutly  contended  by  the  respondents  that  thi«  case  do«a 
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not  fall  under  any  of  the  disqualifications  of  the  judge  pro- 
vided in  subdivision  4  of  section  163  of  the  Code  of  Procedure 
(Ballinger's  Code,  sec.  4857),  and  that,  outside  of  the  provisions 
of  the  code,  a  judge  is  only  disqualified  by  having  a  financial 
interest  in  the  result  of  the  suit.  We  have  examined  with  care 
all  the  authorities  cited  by  the  respondents  to  sustain  this  con- 
tention, but  are  of  the  opinion  that  they  fail  to  do  so.  Most  of 
the  cases  either  fall  within  the  doctrine  of  necessity,  which  is 
announced  by  some  of  the  courts,  where  to  challenge  the  judge 
successfully  would  prevent  the  hearing  of  the  cause,  as  in  cases 
where  there  was  no  other  tribunal  to  try  the  case,  or  where  the 
judge  was  sitting  merely  to  declare  the  law  and  the  case  was 
tried  by  jury,  and  in  all  the  cases  we  think  an  appeal  would 
lie.  It  may  be  said  here  that  no  appeal  lies  from  the  decision 
of  the  board  of  directors,  and  the  judges  act  in  the  capacity  of 
jurors;  and,  while  some  courts  have  decided  that  the  teste  of  the 
respective  qualifications  of  judges  and  jurors  are  not  the  same, 
yet,  in  a  case  of  this  kind,  where  the  judges  pass  upon  the 
facts,  and  it  is  a  pure  question  of  fact  which  is  presented  for 
their  consideration  and  for  their  determination,  we  see  no  good 
reason  why  the  test  of  qualification  should  be  different;  for  the 
Judge  in  this  case  is  in  reality  a  juror  passing  upon  questions 
*■*  of  fact.  It  is  true  that  on  page  52  of  12  American  and  Eng- 
lish Encyclopedia  of  Law,  the  proposition  is  announced  that, 
"in  the  absence  of  statutory  provisions,  prejudice  not  based  on 
property  interest  in  the  judge  is  not  assignable  as  a  legal  cause 
of  disqualification.'^  But  this  broad  assertion  of  the  text  is  not 
borne  out  by  the  cases  citeH  to  sustain  it,  many  of  which  are 
cited  by  the  respondents  in  this  case.  For  instance,  in  Mc- 
Cauley  v.  Weller,  12  Cal.  500,  it  was  held  by  the  supreme  court 
of  California,  through  Terry,  C.  J.,  that  "the  exliibition  by  a 
judge  of  partisan  feeling,  or  the  unnecessary  expression  of  an 
opinion  upon  the  justice  or  merits  of  a  controversy,  though  ex- 
ceedingly indecorous,  improper,  and  reprehensible,  is  calculated 
to  throw  suspicion  upon  the  judgments  of  the  court,  and  bring 
the  administration  of  justice  into  contempt,  are  not,  under  our 
statute,  sufficient  to  authorize  a  change  of  venue  on  the  ground 
that  the  judge  is  disqualified  from  sitting." 

But  even  admitting  the  correctness  of  that  decision — ^which 
we  are  not  inclined  to  do — the  court  evidently  would  have  come 
to  a  different  decision  in  a  case  of  this  kind,  for  they  based  the 
decision  on  the  ground  that  the  province  of  the  judge  was  to 
decide  questions  of  law  alone,  and  that  his  decisions  upon  these 
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points  were  not  final,  but,  if  erroneous,  the  party  had  his  rem- 
edy by  appeal.  People  v.  Mahoney,  18  Cal.  181,  is  substantially^ 
the  same  holding,  the  argument  being  that,  if  the  judge  acte<i 
illegally  on  the  trial,  or  denied  the  prisoner  his  legal  rights,  it;- 
could  be  remedied  on  appeal.  In  People  v.  Williams,  24  Cal. 
31,  the  court  quotes  approvingly  section  3945  of  Wharton's*- 
Criminal  Law,  where  that  author  says:  "The  practice  among: 
the  civilians  extends  the  right  of  challenges  for  cause  to  the: 
judges  as  well  as  the  jurors;  and  the  great  inclination  of  author- 
ity is,  that  the  same  causes  which  disqualify  one  disqualify  th«r 
other.  Where  *•*  the  judge,  like  a  chancellor,  sits  to  try  both, 
facts  and  law,  as  in  the  case  with  the  civilians,  there  is  peculiar- 
reason  for  the  application  to  him  of  a  jealous  test." 

But  in  this  case  the  judges  were  simply  sitting  as  judges  to» 
pass  upon  questions  of  law,  and  the  court  discriminated  that: 
case  from  such  a  case  as  the  one  in  hand. 

Chapman  v.  Stoneman,  63  Cal.  490,  does  not  seem  to  us  to- 
be  in  point.  It  was  simply  held  in  that  case  that  the  governor- 
had  authority  and  jurisdiction  to  investigate  questions  of  mis- 
conduct on  the  part  of  the  state  board  of  prison  directors- 
There  is  no  intimation  in  the  case  anywhere  of  any  charge  of 
bias  or  prejudice  on  the  part  of  the  governor.  Allen  v.  Keilly^ 
15  Nev.  452,  cited  on  page  8  of  respondents'  brief,  is  evidently  Sb. 
miscitation,  as  the  case  is  not  to  be  found  in  that  volume.  It 
was  probably  taken  from  the  citations  given  by  12  Americant 
and  English  Encyclopedia  of  Law  to  sustain  the  text  announced 
by  that  court,  which  we  commented  on  above;  but  the  author 
was  mistaken  in  the  citation.  Pearson  v.  Hopkins,  2  N.  J.  L.. 
181  (142),  *195,  was  a  challenge  to  a  judge  who  had  acted  in  the 
circuit  court,  and  had  overruled  a  motion  of  the  defendant  for 
a  nonsuit,  and  it  was  held  that  this  did  not  disqualify  him  from^ 
sitting  in  the  case  on  appeal,  the  court  rightfully  taking  the 
view  that,  if  the  expression  of  an  opinion  by  a  judge  on  the: 
law  disqualified  him,  he  would  be  disqualified  from  trying  ai 
case  upon  the  granting  of  a  motion  for  a  new  trial.  The  same- 
was  substantially  the  holding  in  Pierce  v.  Delamater,  1  N.  Y. 
17,  and  the  same,  in  substance,  was  decided  in  Waters-Pierce  Oil 
Co,  V.  Cook,  6  Tex.  Civ.  App.  573.  We  do  not  think  the  other 
cases  cited  in  respondent's  brief,  and  commented  on  therein,  are: 
in  point.  We  will,  however,  especially  notice  the  two  whicht 
are  nearest  in  point.  In  People  v.  Board  of  Police  Commrs.^. 
84  Hun,  64,  it  was  held  that  it  was  not  eiTor  for  a  commissioner 
*•  to  sit  on  the  trial  of  charges  against  a  policeman  after  he 


712  State  v.  Board  of  Education,  [Wash. 

had  been  challenged  on  the  ground  that  he  had  prejudged  the 
-case,  and  did  not  intend  to  give  the  policeman  a  fair  trial,  it 
not  being  claimed  that  the  commissioner  had  any  interest  in 
the  matter,  or  was  disqualified  by  any  statute.  This  case  was 
based  on  the  doctrine  of  necessity,  and  it  was  asserted  by  the 
■court  that,  if  the  judges  who  were  challenged  were  thereby  ren- 
-dered  disqualified  to  try  the  case,  the  relator  could  secure  him- 
self in  office,  because  it  would  leave  the  board  without  a  major- 
ity of  its  members  to  render  a  judgment  or  make  a  determina- 
tion. And  in  People  v.  Common  Council,  85  Hun,  601,  the 
■decision  is  substantially  the  same  as  the  one  noticed  above,  where 
the  court  quoted  approvingly  the  announcement  by  the  court 
in  In  re  Eyers,  72  N.  Y.  1,  28  Am.  Rep.  88,  "that  it  must  be 
the  law  from  these  cases  that,  where  the  judicial  power  has  been 
confided  to  one  judge,  and,  if  he  should  fail  to  act,  there  would 
ie  no  means  of  proceeding  in  the  matter,  though  interested,  he 
may  take  such  cognizance  of  the  case  as  is  absolutely  necessary, 
«o  far  that  the  party  shall  not  be  without  remedy." 

But  the  two  last  cases,  as  far  as  they  did  go  on  the  subject 
— and  they  may  be  conceded  to  come  nearer  sustaining  re- 
spondents' contention  than  any  other  cases  cited — were  over- 
ruled in  People  v.  Board  of  Trustees,  4  N.  Y.  App.  Div.  399, 
618,  where  it  was  held  that  a  village  trustee  who  prefers  charges 
against  a  village  officer  is  disqualified  to  sit  as  a  member  of  the 
i>oard  of  trustees  on  hearing  of  the  charges,  as  otherwise  he 
would  act  as  both  accuser  and  judge;  especially  disapproving 
People  V.  Common  Council,  85  Hun,  601,  and  further  holding 
that  the  removal  of  a  village  officer  by  the  board  of  trustees  is 
illegal  where  the  charges  were  preferred  by  one  of  the  trustees 
who  sat  on  the  hearing,  ^"^  and  without  whom  a  quorum  of  the 
hoard  would  not  have  been  present.  And  noticing  the  doctrine 
of  necessity  above  spoken  of,  it  was  held  that  the  exception  to 
tthe  rule  that  judicial  officers  shall  not  act  in  a  matter  in  which 
"they  are  interested,  in  order  to  prevent  a  failure  of  justice,  does 
•not  apply  80  as  to  permit  a  disqualified  member  of  a  board, 
Ihe  powers  of  which  may  be  exercised  by  a  majority  of  its 
members,  to  take  part  in  a  judicial  proceeding  by  the  board. 
This  case  seems  to  us  to  be  a  parallel  case  with  the  one  at  bar, 
:S0  far  as  this  question  is  concerned.  The  court  makes  the  an- 
nouncement that  one  of  the  rights  secured  to  an  accused  person 
Tjy  the  law  of  the  land  is  that  his  accuser  shall  not  be  at  the 
same  time  his  judge. 

"Cases  are  to  be  found,"  say  the  court  in  this  case,  "where 
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judicial  officers,  or  officials  acting  in  a  judicial  capacity,  have 
been  permitted  to  act,  notwithstanding  the  disqualification  of 
interest;  but  I  think,  without  exception,  they  have  all  been  cases 
where,  unless  such  officer  was  permitted  to  act,  there  would  have 
been  a  failure  of  justice,  for  the  reason  that  there  was  no  other 
person  who  could  act.  They  have  been  confined  to  cases  where 
the  judicial  tribunal  or  body  to  act  consisted  of  but  a  single 
person,  and  there  was  no  other  tribunal  or  officer  before  whom 
the  proceedings  could  be  taken,  and  the  officer  was  permitted  to 
act  from  necessity." 

It  is  conceded  by  the  counsel  for  the  respondents  that  this 
ease  overrules  the  former  cases  reported  in  the  New  York  App. 
Div.,  but  they  insist  that  the  reasoning  of  the  former  cases  is 
better,  and  that  the  decisions  are  more  in  consonance  with  the 
adjudicated  cases.  But  we  cannot  agree  with  them  on  this  prop- 
osition. The  principle  of  impartiality,  disinterestedness,  and 
fairness  on  the  part  of  the  judge  is  as  old  as  the  history  of  courts; 
in  fact,  the  administration  of  justice  through  the  mediation  of 
courts  is  based  upon  this  principle.  It  is  a  fundamental  idea, 
running  through  **  and  pervading  the  whole  system  of  judi- 
cature, and  it  is  the  popular  acknowledgment  of  the  inviolability 
of  this  principle  which  gives  credit,  or  even  toleration,  to  de- 
crees of  judicial  tribunals.  Actions  of  courts  which  disregard 
this  safeguard  to  litigants  would  more  appropriately  be  termed 
the  administration  of  injustice,  and  their  proceedings  would  be 
as  shocking  to  our  private  sense  of  justice  as  they  would  be  in- 
jurious to  the  public  interest.  The  learned  and  observant  Lord 
Bacon  well  said  that  the  virtue  of  a  judge  is  seen  in  making 
inequality  equal,  that  he  may  plant  his  judgment  as  upon  even 
ground.  Caesar  demanded  that  his  wife  should  not  only  be  vir- 
tuous, but  beyond  suspicion;  and  the  state  should  not  be  any 
less  exacting  with  its  judicial  officers,  in  whose  keeping  are 
placed  not  only  the  financial  interests,  but  the  honor,  the  liberty, 
alid  the  lives  of  its  citizens,  and  it  should  see  to  it  that  the 
scales  in  which  the  rights  of  the  citizen  are  weighed  should  be 
nicely  balanced,  for,  as  was  well  said  by  Judge  Bronson  in  Peo- 
ple v.  Suffolk  Common  Pleas,  18  Went.  550:  "Next  in  impor- 
tance to  the  duty  of  rendering  a  righteous  judgment,  is  that  of 
doing  it  in  such  a  manner  as  will  beget  no  suspicion  of  the  fair- 
ness and  integrity  of  the  judge.'* 

The  reason  that  financial  interest  or  near  relationship  to  a 
litigant  is  held  to  be  sufficient  to  recuse  a  judge  is  that  it  is  to 
be  presumed  that  self-interest  or  natural  affection  will  uncon- 
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Bciously  prejudice  a  judge,  and  deprive  the  litigant  of  a  fair 
trial.  This  presumption  in  certain  cases  may  or  may  not  be  jus- 
tified by  the  truth,  but  so  solicitous  is  the  law  to  maintain  in- 
violate the  principle  that  every  litigant  shall  be  secure  in  his 
right  to  a  fair  trial  that  he  is  accorded  the  benefit  of  the  pre- 
sumption. But  what  does  a  presumption  amount  to  compared 
with  the  admitted  fact  that  the  judge  will  not  accord  the  liti- 
gant a  fair  trial — that  he  will  vote  to  remove  him  from  his  office, 
no  matter  what  the  *®  evidence  may  he?  And  this,  so  far  as 
this  case  is  concerned,  the  demurrer  to  the  affidavit  having  been 
sustained,  must  be  considered  the  fact.  To  compel  a  litigant 
to  submit  to  a  judge  who  has  already  confessedly  prejudged  him, 
and  who  is  candid  enough  to  announce  his  decision  in  advance, 
and  insist  that  he  will  adhere  to  it,  no  matter  what  the  evidence 
may  be,  would  be  so  farcical  and  manifestly  wrong  that  it  seems 
to  us  that  the  idea  must  necessarily  be  excluded  by  the  very 
expression  "administration  of  justice."  As  sustaining  this  view, 
the  following  cases,  cited  by  appellant,  are  found  to  be  in  point 
Bamett  v.  Ashmore,  5  Wash.  163;  Moses  v.  Julian,  45  N.  H.  52 
84  Am.  Dec.  114;  Stockwell  v.  Township  Board,  22  Mich.  341 
Oakley  v.  Aspinwall,  3  N.  Y.  547;  Williams  v.  Robinson,  6 
Gush.  334.  A  review  of  the  cases  cited  by  appellant  is  made 
by  the  respondents  for  the  purpose  of  showing  that  the  facta 
decided  in  them  are  not  similar  to  the  facts  in  the  case  at  bar, 
and,  while  it  is  true  that  jn  some  of  the  cases  financial  interest 
was  claimed,  yet,  as  a  rule,  the  decisions  are  not  based  upon  that 
ground,  but  upon  the  broad  ground  that  the  citizen  is  entitled 
to  a  judge  who  is  absolutely  impartial.  The  merits  of  the  case 
are  not  now  before  us.  The  permanent  writ  will  issue. 
Scott,  C.  J.,  and  Anders,  Gordon,  and  Reavis,  JJ.,  concur. 


JUDGES— DISQUALIFICATION.— Friendly  or  hostile  relations 
existing  between  a  judge  and  one  of  the  parties  to  the  action  may  be 
good  ground  for  recusation:  Moses  v.  Julian,  45  N.  H.  52;  84  Am. 
Dee.  114,  and  monographic  note. 

PROHIBITION— WHEN  ISSUES.— A  prohibition  is  commonly  de- 
fined to  be  a  writ  Issuing  out  of  a  superior  court,  directed  to  the 
judge  and  parties  of  an  inferior  court,  commanding  them  to  cease 
from  tlie  prosecution  of  a  suit,  because  of  want  of  jurisdiction  over 
the  suit  or  some  collateral  matter  therein,  but  the  writ  may  be  di- 
rected to  persons  whose  functions  have  little  or  nothing  of  a  judicial 
nature:  State  v.  Commissioners  of  Roads,  1  Mill.  55;  12  Am.  Dec. 
696,  and  monographic  note  as  to  when  prohibition  lies. 

Implied  Power  of  Conrts  to  Issne  Wrlta  of  Supersedeas. 
Deflnition.—A  supersedeas,  In  the  strict  sense  of  the  word,  menus 
the  setting  aside  or  annulling  of  an  act;  but  the  word,  in  Its  legal 
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acceptation,  means  the  preventing,  as  well  as  the  setting  aside  or  an- 
nulling, of  an  act:  Bacon's  Abridgement,  tit.  "Supersedeas."  Origin- 
ally, it  was  a  writ  directed  to  an  officer,  commanding  him  to  desist 
from  enforcing  the  execution  of  another  Avrit  which  he  was  about  to 
execute,  or  which  might  come  into  his  hands:  Dulin  v.  Pacific  Wood 
etc.  Co.,  98  Cal.  304.  In  modern  times,  the  term  has  been  employed  to 
designate  the  effect  of  an  act  or  proceeding,  such  as  certiorari,  writ 
of  error,  or  appeal,  which,  of  itself,  suspends  the  enforcement  of  a 
judgment,  but,  in  general  practice  a  supersedeas  is  unders.tood  to  be 
the  name  of  a  writ  containing  a  command  to  stay  proceedings  at 
law,  and,  in  this  note,  the  term  is  used  synonymously  with  a  "stay 
of  proceedings."  A  supersedeas  is  a  remedy  confined  entirely  to  pro- 
ceedings and  judgments  at  law,  and  is  an  inapplicable  and  unknown 
meens  of  redress  in  chancery:  Bentley  v.  Fowler,  8  Ark.  375,  378. 
At  common  law,  a  writ  of  supersedeas  did  not  lie  from  any  other 
court  to  the  court  of  chancery,  but  such  a  writ  might,  at  any 
time,  be  awarded  from  the  court  of  chancery  to  any  other  court: 
Bacon's  Abridgement,  tit.,  "Supersedeas."  In  other  words,  a  su- 
persedeas, from  the  earliest  times,  issued  not  from  the  Inferior,  but 
from  the  superior  court:  McWilliams  v.  King,  32  N.  J.  L.  21,  24. 
In  mo.st  of  our  states,  a  supersedeas  is  merely  an  auxiliary  process 
designed  to  supersede  the  enforcement  of  the  judgment  of  the  court 
below,  brought  up  by  appeal  or  writ  of  en-or  for  review:  but  in  some 
jurisdictions,  as  in  the  state  of  "Virginia,  the  supersedeas,  in  prac- 
tice, is  a  substitute  for  a  writ  of  error  in  all  cases  in  which  fE  is 
designed  that  the  judgment  of  the  court  below  shall  be  superseded: 
Williams  v.  Bruffy,  102  U.  S.  248,  249. 

Inherent  Potccr.— In  the  federal  courts,  a  supersedeas  is  a  statutory 
remedy:  Sage  v.  Central  R.  R.  Co.,  93  U.  S.  412,  417,  and  this  is 
probably  so  in  most  of  the  state  courts;  but  the  power  of  courts, 
with  respect  to  the  writ,  is  not  derive<l  solely  from  the  statute. 
Our  state  courts  possess,  over  this  subject,  the  whole  power  as  ex- 
orcised by  all  the  courts  of  England,  wherever  there  Is  general 
grant  of  authority  to  the  state  court,  of  sui>ervising  the  adjudica- 
tions of  inferior  tribunals,  and  to  correct  their  proceedings,  if  they 
assume  to  act  without  authority  of  law,  or  oppressively,  or  in  a 
manner  not  authorized  by  law.  Hence,  if  the  constitution  of  a 
state  gives  to  Its  supreme  court,  by  express  grant,  power  to  issue 
writs  of  supersedeas,  but  omits  to  define  under  what  circumstances 
the  writ  may  issue,  the  rule  of  the  coinnion  law  will  govern  in  a 
proceeding  of  this  kind,  where  the  legislature  has  not  prescribed  any 
rule  to  be  obsen'ed  in  regard  to  such  writs;  and,  when  a  party  would 
be  entitled  to  this  writ  at  common  law,  it  will  be  granted  by  the 
state  court,  upon  proper  application:  Kx  imrte  Caldwell,  5  Ark.  390. 

Otherwi.se  expressed,  a  court  having  authority  to  supervise  the 
adjudications  of  inferior  tribunals  has  inherent  power  to  stay  pro- 
ceedings, in  a  proper  ca.so,  where  there  is  no  law  on  the  subject: 
Matter  of  Tye.  21  N.  Y.  A  pp.  I>iv.  2G(i:  Granger  v.  Craig,  85  N.  Y. 
610;  In  re  A  Company,  [1894],  2  Ch.  349;  Hill  v.  Finalgan,  54  CaJ. 
493;  Hudson  v.  Smith,  9  Wis.  122,  12.->. 

Thus,  the  supreme  court  of  New  York,  under  the  constitution  of 
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that  state,  has  general  Jurisdiction  over  all  inferior  courts  of  rec- 
ord, Including  those  of  probate,  and  has  Inherent  power  to  grant 
a  stay  of  proceedings  upon  an  appeal  from  an  order  made  in  a 
surrogate's  court,  which  order  has  been  affirmed  and  remitted  to 
the  latter  court  for  its  action:  Matter  of  Pye,  21  N.  Y.  App,  Div. 
266;  and  the  Inherent  power  of  the  supreme  court  of  California  to 
make  an  order  operate  as  a  supersedeas,  upon  condition  that  a 
good  bond  shall  be  filed  in  that  court,  is  unquestioned,  and  such 
orders  have  frequently  been  made:  Williams  v.  Borgwardt,  115 
Oal.  617.  A  court  will  not  ordinarily  exercise  its  Inherent  power 
to  issue  a  supersedeas,  if  no  effort  has  been  made  to  comply  with 
the  statute,  where  one  exists:  Williams  v.  Borgwardt,  115  Cal.  617; 
but  the  statute  does  not  necessarily  abridge  the  power  of  the  court 
to  stay  proceedings  on  its  own  judgments  for  such  a  time,  and  on 
such  terms,  as  it  may  deem  proper.  There  Is  a  discretion  still  vested 
In  the  court.  For  example,  the^  supreme  court  of  New  Yorli  may,  In 
its  discretion,  stay  proceedings  pending  an  appeal  without  the 
security  prescribed  by  statute,  for  the  code  of  that  state  does  not 
abridge  the  power  of  the  supreme  court  over  its  own  judgments: 
Granger  v.  Craig,  85  N.  Y.  619.  The  court  may,  in  cases  where 
the  statute  malies  no  provision  for  a  supersedeas,  as  a  matter  of 
right,  allow  a  supersedeas,  in  Its  discretion,  upon  conditions  which 
It  may  affix  for  the  protection  of  the  parties,  and  It  Is  within  the 
inherent  power  of  the  court  to  do  this,  after  obtaining  jurisdiction 
of  a  case  by  appeal:  Home  Fire  Ins.  Co.  v.  Dutcher,  48  Neb.  755, 
757. 

A  supervisory  court  has  the  inherent  power  to  secure  to  an  ap- 
pellant the  fruits  of  a  successful  appeal,  if  it  can  be  done  without 
depriving  the  respondent  of  a  substantial  right.  Hence,  if  the  fail- 
ure of  sureties,  upon  an  undertaliing  on  appeal  to  stay  execuflon, 
is  merely  the  result  of  Inadvertence,  the  supreme  court  will  malie 
an  order  to  operate  as  a  supersedeas,  upon  proper  terms:  Hill  v. 
FInnigan,  54  Cal.  493.  The  supreme  court  of  Wisconsin  has  inher- 
ent power  to  stay  proceedings  in  any  matter  appealed  to  it:  Water- 
man V.  Raymond,  5  Wis.  185;  Hudson  v.  Smith,  9  Wis.  122;  Levy 
v.  Goldberg,  40  Wis.  308.  This  power  is  not  dependent  upon  any 
statutory  enactment  of  that  state,  but  rests  on  the  general  policy 
of  the  law  allowing  the  appeal;  and  this  general  policy  Is  to  al- 
low a  party,  against  whom  judicial  proceedings  have  been  com- 
menced, to  stay  proceedings,  under  the  decision  of  an  inferior  tri- 
bunal against  him,  on  giving  just  and  adequate  security.  If, 
therefore,  the  legislature  has,  in  providing  for  an  appeal,  neglected 
to  provide  adequate  security,  and  for  a  stay  of  proceedings  pend- 
ing the  appeal,  the  appellate  court  may  order  the  same,  and  fix  the 
amount  of  security  to  be  given:  Hudson  v.  Smith.  9  Wis.  122;  I^ovy 
V.  Goldberg.  40  Wis.  308.  Compare  Hill  v.  Finnigan,  54  Cal.  493; 
Mills  V.  Thuisby,  11  How.  Pr.  129.  And  this  policy  of  the  law  ap- 
plies to  an  appeal  from  an  order  refusing  to  vacate  a  judgment  on 
default,  as  well  as  to  an  appeal  from  the  judgment:  Levy  v.  Gold- 
berg, 40  Wis.  308.  If  a  trial  court,  In  that  state,  has  refused  to  stay 
the  execution  of  an  order  appointing  a  receiver  of  a  corporation, 
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pending  an  appeal,  the  supreme  court  has  the  inherent  power,  by 
virtue  of  its  appellate  jurisdiction,  to  grant  such  a  s.tay  and  to  re- 
store the  parties,  so  far  as  may  be,  to  their  condition  in  respect  to 
the  matter  affected  by  the  order  at  the  time  it  was  granted:  Janes- 
ville  V.  Janesville  Water  Co.,  89  Wis.  159.  In  this  case,  the  court 
said:  "Appeals  from  orders  and  judgments,  in  the  cases  allowed 
by  law,  are  a  matter  of  right;  and,  within  the  limitation  that  the 
appeal  is  taken  and  prosecuted  in  good  faith,  and  that  the  party 
asliing  it  gives  the  reasonable  security  required  for  that  purpose, 
a  stay  of  proceedings  during  the  pendency  of  an  appeal  is  quite  of 
course,  and  really  a  matter  of  right,  without  which  an  appeal  al- 
lowed by  law  would  often  prove  fruitless  and  the  appellate  juris- 
diction of  the  court  be  found  inadequate  to  the  ends  of  justice  and 
the  proper  protection  of  the  rights  of  parties  during  the  pendency 
of  the  appeal":  Janesville  v.  Janesville  Water  Co.,  89  Wis.  159. 
But.  strictly  speaking,  a  supersedeas  can  be  had,  as  a  matter  of 
right,  only  where  it  is  affirmatively  provided  for  by  statute:  Home 
Fire  Ins.  Co.  v.  Butcher,  48  Neb.  755,  757.  A  justice  of  the  su- 
preme court  of  Wisconsin  has  the  power,  in  vacation,  to  make  a 
provisional  order  for  the  stay  o#  proceedings  in  the  court  below,  to 
enable  a  party  to  make  or  renew,  if  need  be,  a  similar  motion  in 
term:  Waterman  vT  Raymond,  5  WiSu  185,  186. 

Injunctions— Extending  Stay  until  Hearing. — The  power  of  the  court 
of  errors  and  appeals  of  the  state  of  New  Jersey,  or  of  the  court  of 
chancery,  of  that  state,  to  stay  proceedings  on  an  order  appealed 
from.  Is  not  denied,  and  this  power  extends  to  orders  dissolving  in- 
junctions: Chegaiy  v.  Scofield,  5  N.  J.  Eq.  525,  533.  In  this  case, 
the  court  said:  "It  was  formerly  held  that  an  appeal  from  an  or- 
der dissolving  an  injunction  revived  the  injunction.  But,  by  our 
present  practice,  an  appeal  from  an  order  does  not  stay  proceedings 
thereon  without  an  order  of  the  court  of  chancery,  or  of  this  court, 
for  that  purpose  first  had,  and  upon  complying  with  such  terms  as 
the  court  making  the  order  to  stay  proceedings  may  Impose." 

In  Doughty  v.  Somerville  etc.  R.  R.  Co.,  7  N.  J.  Eq.  (J29,  51  Am. 
Dec.  267,  the  chancellor,  on  appeal  from  an  order  dissolving  an  in- 
junction, granted  an  order  staying  the  proceedings  to  restrain 
which  the  injunction  had  Issued,  until  the  next  sitting  of  the  court 
of  errors  and  appeals,  and  in  the  latter  court,  at  its  next  sitting, 
a  motion  was  made  for  an  order  extending  the  stay  until  the  hear- 
ing on  the  appeal.  It  was  held  that  the  court  of  errors  and  ap- 
peals had  power  to  make  such  an  order,  though  it  was  denied  under 
the  circumstances  of  the  case.  The  court  said:  "The  chancellor 
having  granted  a  stay  of  proceedings  until  the  coming  In  of  the 
appeal,  we  are  now  asked  to  extend  that  order  to  the  hearing,  and 
the  first  question  raised  is  as  to  the  power  of  the  court  to  grant 
such  an  order;  It  being,  as  alleged,  an  exercise  of  original  juris<lio- 
tlon,  and  we  but  an  appellate  tribunal.  I  bad  supposed  that  the 
question  of  power  had  been  considered  settled  in  this  court,  as  well 
as  from  Its  vaiious  exercises,  as  from  the  discussion  and  opinions 
delivered  In  Chegary  v.  Scofield,  5  N.  J.  Eq.  525.  The  rfght  to  grant 
such  an  order  must  exist  In  the  very  nature  of  things.  To  deny 
It  is  to  deny  the  right  of  appeal  in  the  case;  for  if  we  have  no 
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power  to  protect  the  subject  matter  bf  the  appeal,  then  Is  the  right 
nugatory.  It  would  be  worse  than  useless  for  us  to  hear  the  merits 
of  the  appeal  argued,  and  to  decide  thereon  three  or  six  months 
after  the  evil  complained  of  has  been  suffered  to  be  committeA, 
and  has  become  irremediable,  or  the  injury  irreparable.  Nor  Is 
the  granting  a  temporaiT  order,  at  this  time,  any  more  an  exercise 
of  original  jurisdiction  than  the  reversing,  at  the  hearing,  of  tho 
oi'der  of  the  chancellor  dissolving  the  Injunction;  for  that  would 
be,  In  fact,  granting  a  perpetual  injunction.  If  we  have  that  power, 
as  of  course  we  must  have,  then  we  must  also  have  the  power  to 
protect  the  rights  of  the  parties  within  the  jurisdiction  of  the  court 
until  the  cause  can  be  heard.  And,  as  a  mere  question  of  power 
or  right  of  jurisdiction,  I  see  no  distinction  between  this  case  and 
the  ordinary  case  of  a  stay  of  execution  or  proceedings  in  the  court 
below.  Both  are  dependent  on  precisely  the  same  principles;  but, 
in  the  exercise  of  the  power  by  this  court,  there  may  be  much 
more  difficulty  and  delicacy  In  the  one  than  In  the  other.  Why 
is  it  that  we  grant,  even  as  a  matter  of  course,  a  stay  of  proceed- 
ings in  the  court  below?  Why,  simply  to  preserve  our  own  juris- 
diction of  the  case,  and  to  protect  the  rights  of  the  parties  tiH 
thoy  can  be  heard,  according  to  the  rules  and  practice  of  this,  court. 
And  is  not  the  granting  a  rule  of  the  kind  now  asked  for,  pre- 
cisely for  the  same  purpose,  based  on  the  same  principles?  Tlio 
ordinary  rule,  perhaps,  stays  an  execution  and  sale  of  mortgaged 
premises,  which  might  be  set  aside  and  the  parties  restored  to  their 
rights  without  the  order  of  stay;  but  cases  may  arise  when,  un- 
less such  a  rule  as  is  now  asked  for  is  granted,  the  property  in  dis- 
pute may  be  destroyed  before  the  hearing,  or  the  parties  placed 
in  such  a  situation  that,  although  we  may  then  reverse  the  dissolu- 
tion and  revive  the  Injunction,  our  whole  proceeding  may  be  nuga- 
tory and  the  party  without  remedy  in  this  or  any  other  court. 
So  that,  in  fact,  the  reason  for  the  existence  of  the  power  is 
stronger  In  a  case  of  this  kind  than  In  an  ordinary  stay."  The  re- 
marks of  Green,  C.  J.,  in  the  same  case  are  also  worthy  of  note. 
He  said,  with  respect  to  the  making  of  the  order  sought:  "It  is,  in 
effect,  the  granting  of  a  new  injunction.  It  is  said  that  this  is 
an  original  exercise  of  judicial  power;  and  unquestionably  it  Is  so. 
It  is  thereupon  objected  that  this  is  a  mere  appellate  tribunal,  arid 
cannot  exercise  such  power.  The  consequence  does  not  follow.  It 
may  not  exercise  original  power  In  acquiring  jurisdiction  ovpr  ti- 
cause.  But  that  jurisdiction  once  regularly  obtained  this  court 
may  exercise  original  jurisdiction  over  the  parties,  especially  when 
the  proceeding  is  in  rem,  and  the  object  of  the  order  to  maintain 
unchanged,  as  far  as  practicable,  the  status  or  condition  of  the 
subject  matter  of  the  coutroveray  during  the  pendency  of  the  suit. 
It  is  on  the  same  principle  upon  which  a  court  of  common  law,  in 
an  action  of  ejectment,  or  dower,  will  make  an  order  upon  the 
party  In  possession,  restraining  the  commission  of  waste.  And  a 
court  of  equity,  prior  to  the  hearing  or  argument,  will,  ujwn  the 
same  princi'ple,  grant  a  temporary  Injunction  until  the  case  can  be 
beard.    It  is  an  inherent  power  in  all  superior  tiibuoals,  essential 
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to  the  attainment  of  the  object  of  litigation  and  the  ends  of  jus- 
tice. I  am  of  opinion,  therefore,  that  this  court  must,  of  necessity, 
have  the  power  to  malce  the  order  applied  for."  It  may  be  re- 
marlced  here  that  although,  under  the  earlier  practice,  a  mere  ap- 
peal was  a  stay  to  all  proceedings,  the  present  practice,  in  the  state 
of  New  Jei-sey,  is,  either  for  the  chancellor  to  grant  an  order  to 
stay  proceedings  till  the  hearing,  or  for  the  court  of  errors  and 
appeals,  on  application,  to  make  the  order:  Doughty  v.  Somerville 
etc.  R.  R.  Co.,  7  N.  J.  Eq.  629;  51  Am.  Dec.  267. 

The  court  of  appeals  of  New  Yorli  has  also  recognized  its  power 
to  modify,  or  even  dissolve,  an  Injunction  before  the  hearing,  when 
It  becomes  necessary  to  prevent  the  waste  or  destruction  of  t  o 
property:  Sea  Ins.  Ck).  v.  Ward,  20  Wend.  588;  and,  as  the  general 
practice  permits  courts  to  control  their  judgments  in  the  interest 
of  justice,  a  court  of  original  jurisdiction  has  powei*,  unless  some 
statutory  rule  prescribes  the  method  of  procedure,  or  there  is  some 
statutory  prohibition,  to  suspend  the  operation  of  a  judgment 
pending  an  appeal,  and  especially  where,  by  so  doing,  the  parties 
would  be  left  In  the  position  in  which  they  were  when  the  action 
was  brought:  Genet  v.  President  etc.  Canal  Co.,  113  N.  Y.  472. 
This  power  is  especially  exercised  in  cases  of  injunctions  pending 
an  appeal.  "It  is  a  power  inherent  in  the  jurisdiction,  and  its  ex- 
ercise, although  discretionary,  may,  in  many  cases,  be  important 
in  a  wise  administration  of  justice,  as  where  there  may  be  doubt  as 
to  the  correctness  of  the  decision,  and  great  mischief  might  result 
to  the  appellant  from  the  execution  of  the  decree  pending  the  ap- 
peal in  case  the  decision  should  be  reversed":  Genet  v.  President 
etc.  Canal  Co.,  113  N.  Y.  472,  474.  Thus,  pending  an  appeal  In  New 
York  to  the  general  term,  from  a  judgment  of  the  special  term 
granting  a  perpetual  Injunction,  the  court,  at  special  term,  has  the 
power,  upon  proper  security  being  given,  to  order  a  stay  of  pro- 
ceedings on  the  judgment  appealed  from,  and  should  do  so,  if 
since  its  rendition  the  doctrine  on  which  it  was  founded  has  been 
overruled  by  the  appellate  court:  Sixth  Avenue  R.  R.  Co.  v.  Gilbert 
EUevated  Ry.  Co.,  3  Abb.  N.  C.  53,  from  which  it  appeare  that  an 
order  of  the  court,  or  a  judge  thereof,  is  the  only  way  of  securing 
a  stay  In  such  a  case.  The  special  term  of  the  superior  court  of 
the  city  of  New  York  also  has  power  to  susp-^nd,  by  order,  tlip 
operation  of  a  judgment  rendered  by  It  In  an  equity  case.  Or  It 
may  relieve  a  defendant  from  the  duty  of  Immediate  obedience  to 
a  judgment,  pending  an  appeal,  to  the  court  of  appeals,  if  such  ap- 
peal does  not  of  itself  relieve,  and  a  mere  order  staying  proceedings 
on  the  part  of  the  plaintiff  would  not  affect  that  purpose.  "There 
Is  danger  in  unduly  resitrictiug  the  power  of  a  court,  as  in  unduly 
enlarging  It";  and  the  making  of  an  order  to  suspend  the  opera- 
tion of  a  judgment,  pending  an  appeal,  merely  suspends  the  opera- 
tion of  the  judgment  until  the  appellate  court  shall  pass  upon  the 
law,  and  such  an  order  the  court  has  power  to  make:  Genet  ▼. 
President  etc.  Canal  Co.,  113  N.  Y.  472. 

When  a  Supersedeas  should  Issue.— It  Is  our  main  purpose,  In  this 
aote,  to  consider  the  mere  question  of  the  abstract  power  of  a  court 
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to  Issue  a  supersedeas,  and  not  whether,  In  a  particular  case.  It 
ought  to  be  exercised,  or  under  what  conditions  or  limitations.  We 
shall,  therefore,  denote,  very  briefly,  some  instances  in  which  a 
stay  ought  to  be  granted,  and  some  in  which  it  should  not  'be 
granted;  and  we  do  this  more  for  the  purpose  of  throwing  light 
upon  the  power  of  the  court  to  grant  a  stay  of  proceedings  than  to 
particularize  the  conditions  and  limitations  under  which  the  court 
will  exercise  its  power. 

If  great  or  irreparable  Injury  is  liable  to  result  from  the  prose- 
cution of  a  cause  after  an  appeal  from  an  Interlocutory  order  is 
taken,  it  is  undoubtedly  the  duty  of  the  appellate  cout,  or  of  a 
Justice  thereof,  to  grant  an  order  sitaying  proceedings:  AVaterman 
V.  Raymond,  5  Wis.  185;  but  it  has  been  held  that  the  appellate 
court  will  not,  as  a  general  rule,  stay  the  execution  of  an  interlo- 
cutory decree,  pending  an  appeal,  unless  its  execution  will  render 
it  impossible  to  set  the  appellant  right  again  in  case  he  is  success- 
ful on  the  appeal:  Ratzer  v.  Ratzer,  29  N.  J.  Eq.  162.  Compare 
Jewett  V.  Albany  City  Bank,  1  Clarke  Ch.  59;  Lindsey  v.  Lludsey, 
14  Ga.  657;  St.  Louis  Nat.  Bank  v.  Bloch,  44  La.  Ann.  893.  On  a 
pure  injunction  bill,  the  court  will  stay  proceedings  until  the  final 
hearing  of  an  appeal,  where  such  an  order  is  necessary  to  prevent 
great  and  irreparable  mischief  to  the  rights  of  the  appellant:  Van 
Walkenburgh  v.  Rahway  Bank,  8  N.  J.  Eq.  725. 

A  court,  having  inherent  power  to  p;;-event  an  abuse  of  Its  pro- 
cess, will  do  so,  when  necessary.  For  example,  if  a  petition  against 
a  company  is  presented  ostensibly  for  a  winding-up  order,  but  really 
for  another  purpose,  such  as  putting  pressure  on  a  company,  the 
court,  without  requiring  an  action  to  be  commenced,  will  restrain 
the  advertisement  of  the  petition,  and  stay  all  proceedings  upon 
it:  In  re  A  Company  [1894],  2  Ch.  349.  So,  while  nonpayment  of 
costs  furnishes  no  sufficient  gi'ound,  of  itself,  for  ordering  proceed- 
ings in  the  action  to  be  stayed,  until  payment,  the  court  has  juris- 
diction to  order  such  stay  if  the  action  is  vexatious,  or  has  been 
vexatiously  conducted  by  the  plaintiff:  Graham  v.  Sutton  [18971. 
2  Oh.  367.  A  defendant  in  a  condemnation  proceeding  is  entitled  to 
a  stay  of  the  assessment  of  damages  pending  an  appeal,  where 
no  injury  can  result  to  the  plaintiff  from  a  stay:  Harlem  River  etc. 
R.  R.  Go.  V.  Arnow,  16  N.  Y.  App.  Div.  380.  If  it  appears.  In  a 
pending  suit,  that  the  government  has  an  interest  in  the  litigation, 
the  court  "ought  to  direct  intimation"  to  be  made  to  the  authori- 
ties, and  stay  the  action  pending  their  decision  to  appear  or  to 
bring  a  separate  action:  Ogston  v.  Stewart  [1896],  A.  C.  120. 

If  the  result  of  a  pending  suit  is  dependent  upon  the  decision  In 
another,  proceedings  in  the  first  suit  may,  in  proper  cases,  be 
stayed  to  await  that  decision:  Successiion  of  Troxler,  46  La.  Ann. 
738;  Foley  v.  Hartley,  72  Fed.  Rep.  570;  Isear  v.  Daynes,  1  N.  Y. 
App.  Div.  557;  American  Grocery  Co.  v.  Flint,  5  N.  Y.  App.  Div. 
263.  A  stay  should  be  granted  where  no  harm  can  result  to  either 
public  or  private  interests;  and.  If  a  question  is  unsettled,  and  of 
frequent  occurrence,  a  stay  of  proceedings  i)ending  an  appeal  should 
be  granted,  where  it  may  be  speedily  heard,  however  positive  the 
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judge  may  be  In  the  coiTectpess  of  his  conclusion:  People  v.  Nolan, 
10  Abb.  N.  C.  471.  If,  at  any  stage  of  the  proceedings,  it  appears 
that  a  final  decree  cannot  be  rendered  without  materially  affect- 
ing the  rights  of  one  not  a  party,  it  is  the  duty  of  the  court  to  stay 
further  action  until  such  party  is  brought  within  the  jurisdiction 
of  the  court:  Knopf  v.  Chicago  Real  Estate  Board,  173  111.  196; 
but  it  is  held  that  a  stay  of  proceedings  in  one  action,  until  the  de- 
termination of  another,  pending  in  another  suit,  should  not  be 
granted,  if  the  party  against  whom  a  stay  is  sought  is  neither  a 
party  nor  a  privy  to  such  other  action,  and  cannot,  therefore,  be 
bound  by  any  adjudication  therein:  Dolbeer  v.  Stout,  139  N.  Y.  486. 
In  cases  not  within  the  statute,  a  court  of  original  jurisdiction  may, 
in  its  discretion,  allow  a  supei-sedeas  on  proper  terms.  In  fact, 
it  should  allow  It  where  the  rights  of  the  appellant  will  be  jeopar- 
dized if  the  order  Is  not  superseded,  and  where  no  one  will  be  in- 
jured beyond  the  protection  of  a  bond,  if  the  order  is  superseded: 
Penn.  Mut  Life  Ins.  Co.  r.  Crelghton  Theatre  Bldg.  Co.,  51  Neb. 
659. 

A  stay  should  also  be  granted  to  avoid  embarrassment  In  attain- 
ing the  ends  of  justice  In  attachment  suits:  Howland  v.  Chicago 
etc.  Ry.  Co.,  134  Mo.  474.  A  court  may  suspend  Its  judgment  dis- 
solving an  attachment,  to  preserve  the  status  quo,  pending  an  ap- 
peal from  the  dissolution.  This  course  saves  the  appellant  from 
the  necessity  of  applying  to  the  appellate  court  for  such  an  order, 
and  without  It  the  purpose  of  the  appeal  would  be  defeated  by  a 
sale  of  the  property:  Winter  v.  Coulthard,  94  Iowa,  312,  316.  So,  if 
a  defendant,  in  a  proceeding  at  law,  Is  garnished,  and  the  object 
of  such  suit  Is  to  reach  the  same  money  for  which  the  action  at  law 
was  brought  it  Is  proper  practice  to  stay  the  proceedings  at  law 
until  his  liability  as  ganiishee  is  determined:  Knight  v.  GrICfey,  57 
111.  App.  583. 

The  existence  of  the  power  to  suspend  proceedings  pending  an 
appeal  Is  necessary  for  the  beneficial  exercise  of  appellate  as  well 
as  of  original  jurisdiction:  Thompson  v.  McKim,  6  Har.  &  J.  3(J1'; 
but  when  not  essential  to  appellate  jurisdiction,  the  power  of  an 
appellate  court  to  stay,  by  injunction,  the  exercise  by  a  city  of  any 
of  the  functions  of  government  over  lands  brought  into  it  by  an- 
nexation of  territory,  may  seriously  be  doubted:  Forsythe  v.  Ham- 
mond, 137  Ind.  420.  A  stay  should  be  granted  by  an  appellate  court 
where  the  inferior  trllninal  had  no  jurisdiction,  at  the  time  of 
pronouncing  judgment:  Ex  parte  Caldwell,  5  Ark.  390.  It  should 
also  be  granted  If  an  enforcement  of  the  decree,  pending  an  ap- 
peal, will  nialce  it  Impossible  to  set  the  appellant  right  again.  If  he 
■ucceeds  on  his  appeal;  but  a  stay  should  be  denied  If  it  is  not  nec- 
essai-y  for  the  appellant's  protection,  and  will  seriously  prejudice 
bis  adversary:  Jewett  v.  Drlnger,  29  N.  J.  Eq.  199. 

An  order  appointing  a  receiver  pendente  lite  cannot  be  super- 
seded as  a  matter  of  right  during  the  pendency  of  an  appeal  there- 
from: State  V.  Stull,  49  Neb.  739;  and  a  premature  application  for  a 
supersedeas  will  be  denied:  Dom  y.  Orank,  96  Cal.  881,  883.  So 
where  a  court  has  followed  the  decisions  of  other  courts  In  case* 
Av.trt.  REP.,  Voi.  LXVII— *6 
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where  writs  of  supersedeas  have  been  denied,  It  will  also  refuse 
a  supersedeas  on  allowing  an  appeal:  Thomson-Houston  Electric 
Co.  V.  Ohio  Brass  Co.,  78  Fed.  Rep.  142.  On  an  appeal  from  an 
order  denying  a  motion  to  vacate  the  appointment  of  a  receiver,  a 
«tay  of  proceedings  on  a  writ  of  assistance  pending  the  appeal  will 
be  denied,  even  where  the  writ  of  assistance  ought  not  to  have 
Issued.  The  proper  remedy  is  by  action:  Gelpeke  v.  Milwaul^ee 
«tc.  R.  R.  Co.,  11  Wis.  454.  If  a  court  is  satisfied  that  a  writ  of 
«n-or  has  been  sued  out  for  the  mere  purpose  of  delay,  it  may  make 
-an  order  that  the  writ  of  error  shall  not  supei-sede  or  stay  exe- 
cution, and  the  court  out  of  which  the  writ  of  error  has  Issued  will 
not  ordinarily  Interfere:  Allen  v.  Hopper,  24  N.  J.  L.  514. 

A  writ  of  supersedeas,  or  order  for  the  stay  of  proceedings  pend- 
ing an  appeal,  "is  limited,"  says  the  court,  in  Dulin  v.  Pacific  Wood 
€tc.  Co.,  98  Cal.  304,  307,  "to  restraining  any  action  upon  the  judg- 
ment appealed  from.  It  cannot  be  used  to  perform  the  functions 
■of  an  injunction  against  the  parties  to  the  action,  restraining  them 
from  any  act  in  the  assertion  of  their  rights,  other  than  to  prevent 
them  from  using  the  process  of  the  court  below  to  enforce  the 
Judgment,  nor  can  the  writ  be  employed  for  any  purpose  upon  per- 
sons not  parties  to  the  judgment.  Its  effect  is  merely  to  leave  the 
parties  to  the  judgment  in  the  same  position  as  they  were  prior 
to  Its  entry,  and  to  prevent  the  appellant  from  being  prejudiced 
by  its  enforcement."  A  circuit  court  of  appeals  has  the  inherent 
power  to  grant  a  supersedeas  on  appeal  from  a  final  decree,  but 
Jt  will  not,  pending  an  appeal  from  a  decree  granting  a  perpetual 
'Injunction,  and  in  advance  of  a  decision  by  the  trial  judge  ui)on 
the  merits.  Interfere  In  this  way  with  the  trial  judge's  exercise  of 
discretion  In  refusing  a  supersedeas  pending  the  appeal,  especially 
where  a  speedy  hearing  of  the  appealed  case  may  be  had  on  the 
merits:  American  Straw  Board  Co.  v.  Indianapolis  Water  Co.,  81 
Fed.  Rep.  423;  46  U.  S.  App.  52G.  If  adequate  protection  can  be 
Afforded  by  giving  security,  a  stay  may  be  refused  on  security  being 
^ven:  Jewett  v.  Dringer,  29  N.  J.  Eq.  199. 

A  motion  Is  the  proper  practice  to  secure  a  stay  of  proceedings, 
and  which  ought  to  be  made  in  the  court  whose  Immediate  decision 
is  the  subject  of  review:  Eno  v.  New  York  etc.  R.  R.  Co.,  15  N.  Y. 
App.  Div.  336.  In  considering  an  application  to  stay  the  execution 
of  an  interlocutory  decree,  pending  an  appeal,  it  must  be  assumed 
by  the  court  that  the  decree  is  right:  Ratzer  v.  Ratzer,  29  N.  J. 
Eq.  162;  and  we  have  seen  that  a  superior  court  cannot  supersede 
the  process  of  an  Inferior  court,  unless  the  writ  of  supersedeas  Is 
au.xiliary  to  the  appellate  jurisdiction  of  the  former:  Bank  of  New- 
bern  v.  Stanly,  2  Dev.  476;  Carit  v.  Williams,  67  Cal.  580;  Ex  parte 
Floyd,  40  Ala.  116.  The  right  to  a  stay  of  proceedings,  even  in  a 
capital  case,  is  not  a  matter  of  absolute  right,  and  the  courts  may 
refuse  It,  If  satisfied,  on  inspection  of  the  record,  that  there  Is  no 
merit  in  the  appeal;  but  as  such  appeal  Involves  human  life,  a  stay 
of  execution  should  be  granted  until  the  appeal  can  be  heard  and 
determined,  particularly  if  there  is  any  doubt  as  to  some  of  the  as- 
.■Ignments  of  error:  State  v.  Hay  ward,  02  Minn.  114. 
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Morse  v.  Ertabrook, 

[19  Washington,  92.] 

THE    COMMUNITY    PROPERTY  OF  A    HUSBAND  AND 

WIFE  is  subject  to  execution  against  tlie  tiusband  for  his  separate 
debt  to  which  the  wife  was  not  a  party,  though  the  effect  of  the  sat- 
isfaction of  such  execution  out  of  such  property  will  be  to  leave  the 
community  without  assets  sufficient  to  pay  its  debts. 

Dorr  &  Hadley  and  Black  &  Learning,  for  the  appellants. 

Nicholson  &  Hurlburt»  for  the  respondent. 

»*  SCOTT,  C.  J.  The  plaintiffs  brought  this  action  to  re- 
strain the  sheriff  from  selling  community  personal  property 
under  an  execution  issued  upon  a  judgment  against  the  husband 
for  a  suretyship  debt  to  which  the  wife  waa  not  a  party.  The 
Seattle  Hardware  Company  intervened  also  to  restrain  the  sale, 
alleging  that  they  were  creditors  of  the  community  and  that 
their  claims  arose  upon  a  sale  to  the  plaintiffs  of  some  of  the 
property  levied  upon,  et  cetera.  Judgment  was  rendered  for  the 
defendant,  and  plaintiffs  and  intervener  have  appealed.  In 
Powell  V.  Pugh,  13  "Wash.  577,  it  was  held  that  community  per- 
sonal property  could  be  sold  on  execution  to  satisfy  a  judgment 
against  the  husband  for  a  separate  debt,  citing  a  prior  decision 
of  the  territorial  supreme  court.  It  was  urged  in  that  case 
that  the  sale  ought  not  to  be  permitted,  on  the  ground  that  it 
appeared  there  was  not  enough  of  the  community  personalty  to 
satisfy  the  community  debts,  but  it  was  said  that  ®^  as  none  of 
the  community  creditors  were  questioning  the  transaction  the 
court  would  not  express  an  opinion  as  to  what  rights,  if  any, 
they  could  maintain  in  the  premises.  That  question  is  now 
presented  by  community  creditors.  The  plaintiffs  were  engaged 
in  the  hardware  business  and  had  incurred  debts  to  various 
persons,  including  interveners,  for  the  purchase  price  of  mer- 
chandise, but  in  the  absence  of  any  specific  lien  upon  such 
property  for  such  debts  they  are  not  entitled  to  priority  over  a 
creditor  of  the  husband  who  has  obtained  a  prior  levy.  This 
has  been  the  settled  practice  under  the  territory  and  state,  and,  if 
it  is  a  hardship,  it  is  a  matter  for  legislative  remedy.  But  it  may 
be  well  to  observe  that  for  a  long  time,  during  which  several  ses- 
sions of  the  legislature  have  been  held, this  field  has  been  substan- 
tially left  alone,  and  as  a  result  the  community  property  law  is 
fairly  well  settled  and  understood.  It  ought  not  to  be  disturbed 
by  bringing  about  such  complications  as  would  arise  in  sustain- 
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iiig  the  respective  claims  of  the  appellants.  As  it  is,  business 
relations  are  rendered  clear  and  a  man's  financial  responsibil- 
ity much  more  easily  ascertainable  than  it  would  be  under  the 
other  condition  of  affairs.  Commercial  and  purely  private  in- 
terests are  to  that  extent  simplified  and  promoted.  There  are 
no  classes  of  unsecured  debts  of  the  husband,  or  the  husband 
and  wife,  with  reference  to  the  personal  property,  and  commu- 
nity real  estate  can  only  be  reached  for  community  debts.  The 
creditors,  whatever  the  character  of  their  claims,  are  not  inter- 
ested in  the  community,  and,  as  far  as  the  husband  and  wife 
are  concerned,  they  are  protected  in  the  sale  of  personalty  to  the 
extent  of  the  exemptions  allowed.  There  is  no  ground  for  did- 
turbing  the  judgment. 
Affirmed. 

Eeavis,  Anders,  and  Dunbar,  JJ.,  coneur. 

Gordon,  J.,  dissents. 

HUSBAND  AND  WIFE— COMMUNITY  PROPERTY— LIABILr 
ITY  FOR  DEBTS  OF  HUSBAND.— The  community  real  property 
is  not  liable  for  the  separate  or  individual  debts  of  the  husband, 
whether  contracted  in  this  state  or  elsewhere:  La  Selle  Y.  Wooley, 
14  Wash.  70;  63  Am.  St.  Rep.  855. 


State  v.  Superioe  Court. 

[19  WASmNGTON,  128.] 

PROHIBITION  MAY  ISSUE  TO  PREVENT  A  COURT 
FROM  VACATING  ITS  JUDGMENT  when  it  has  lost  Jurisdiction 
to  do  so. 

JURISDICTION-PRESUMPTION  OF.— If  a  Judgment  re- 
cites that  each  of  the  defendants  was  duly  served  with  a  copy  of 
the  summons  and  complaint,  and  that  each  failed  to  appear  within 
the  time  prescribed,  the  fact  that  a  document  on  file  in  the  form  of 
an  affidavit  of  the  service  of  process  does  not  appear  to  have  been 
sworn  to  does  not  overcome  the  recital  of  such  service  contained 
in  the  judgment,  nor  show  that  it  is  void. 

JUDGMENT— ViX!ATING  ON  MOTION.— A  COURT  IS  NOT 
AUTHORIZED,  years  after  the  entry  of  a  Judgment,  to  vacate  it 
on  motion,  where  it  contains  a  recital  of  the  service  of  process,  and 
a  writ  of  prohibition  may  issue  to  prevent  such  vacating.  If  the 
defendant  has  any  remedy,  It  is  by  a  bill  in  equity,  m,  perhaps,  b^ 
a  petition. 

A.  E.  Titlow,  for  the  relator. 
Stiles  &  Harvey,  for  the  respondent. 
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i3<*  SCOTT,  C.  J.  This  is  an  application  for  a  writ  to  pro- 
hibit *"^  the  respondent  from  vacating  a  judgment  rendered 
in  January,  1894,  in  favor  of  the  Tacoma  National  Bank,  as 
plaintiff,  against  Otis  Sprague  and  Mave  H.  Sprague,  husband 
and  wife,  defendants,  the  relator  being  now  the  owner  of  the 
judgment.  The  judgment  contained  a  recital  that  each  of  the 
defendants  "was  duly  served  with  a  copy  of  the  summons  and 
complaint,"  and  that  each  of  them  had  failed  to  appear  within 
the  time  prescribed.  On  the  twenty-fifth  day  of  February  last 
the  defendants  appeared  specially  and  moved  to  vacate  the  judg- 
ment, serving  notice  of  the  motion  on  the  relator  and  the  attor- 
ney of  record  of  the  plaintiff.  The  motion  to  vacate  was  on  the 
ground  that  there  was  no  proof  of  the  service  of  the  process. 
There  was  no  allegation  nor  showing  that  the  process  had  not 
in  fact  been  served.  There  was  a  document  on  file  in  the  form 
of  an  affidavit  showing  personal  service  of  the  process  upon 
each  of  the  defendants.  The  same  was  not  sworn  to,  and  tho 
contention  of  the  respondent  is  that  it  must  be  presumed  that 
this  was  the  only  proof  of  service  made,  and,  it  not  being  sworn 
to,  that  the  judgment  was  void.  We  think  under  the  holdings 
of  this  court  in  Rogers  v.  Miller,  13  Wash.  82,  52  Am.  St.  Rep. 
20,  Christofferson  v.  Pfennig,  16  Wash.  491,  and  Kizer  v.  Cau- 
field,  17  Wash.  417,  the  presumption  must  be  that  there  was  a 
valid  service.  This  document  might  in  fact  have  been  sworn 
to  in  open  court  before  the  judge  at  the  time  the  judgment 
was  taken.  Although  it  was  irregular  not  to  have  proof  of  ser- 
vice appear  of  record,  this  would  not  affect  the  jurisdiction  of 
the  court  to  render  judgment.  Furthermore,  we  do  not  think 
the  court  would  have  any  authority  years  after  the  rendition  of 
this  Judgment  to  vacate  it  upon  a  mere  motion  like  the  present 
one.  The  plaintiff,  or  its  successor  in  interest,  was  not  before 
the  court  for  any  such  purpose  and  could  only  be  brought  in 
after  this  lapse  of  time  by  the  service  of  process.  *^*  A  bill  in 
equity,  or  perhaps  a  petition,  would  lie  to  set  aside  the  judg- 
ment, but  in  such  case  the  plaintiff  or  the  party  in  interest 
would  have  to  be  legally  brought  in  by  service  of  process,  and 
just  cause  for  setting  aside  the  judgment  would  have  to  be 
shown;  for  instance,  that  the  process  in  fact  had  not  been  served, 
and  this  alone  might  not  be  sufficient,  for  a  party  is  bound  to 
proceed  with  reasonable  diligence.  It  is  also  alleged  in  this  case 
that  the  defendants  have  recognized  the  judgment  by  making 
several  payments  upon  it.    We  think  a  good  cause  is  shown  for 
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the  issuance  of  the  writ:  State  v.  Superior  Couri;,  15  Waah.  500; 
State  V.  Langhorne,  12  Wash.  588. 
Writ  granted. 

Gordon  and  Reavis,  JJ,,  concur. 


PROHIBITION— WHEN  ISSUES.— The  unlawful  assumption  of 
Jurisdiction  either  of  the  entire  cause  or  subject  matter,  or  of  some- 
thing collateral  or  incidental  thereto,  Is  the  criterion  to  determine 
whether  prohibition  Is  the  proper  remedy:  See  monographic  note 
to  State  V.  Commissioners  of  Roads,  12  Am,  Dec.  GOT;  State  v.  Su- 
perior Court,  15  Wash.  66S;  55  Am,  St  Rep.  907,  and  note. 

JURISDICTION— PRESUMPTION  OF.— A  judgment  conclusively 
establishes  the  existence  of  Jurisdictional  facts  recited  by  it,  so  far 
as  collateral  proceedings  are  concerned,  and  no  evidence  dehors  the 
the  record  can  be  received  to  impeach  it:  Ex  parte  Ah  Men,  77  Cal. 
198;  11  Am.  St.  Rep.  2G3.  When  power  to  ascertain  jurisdictional 
facts  is  conferred  on  the  court,  and  it  adjudges  Jurisdiction  in  itself, 
that  is  not  overcome  on  collateral  attack,  because  other  parts  of  the 
record  may  not  uphold  such  finding:  Goodwin  v.  Sims,  86  Ala,  102; 
11  Am.  St  Rep.  21,  and  note.  See  Callen  v.  Ellison,  13  Ohio  St  446; 
82  Am,  Dec.  448;  Sears  v.  Sears,  95  Ky,  173;  44  Am,  St  Rep,  213, 
and  note. 

JUDGMENT— VACATING  AFTER  TERM.— The  power  of  setting 
aside  judgments  on  motion  is  a  common-law  power  of  courts  of 
record  but  it  was  rarely  exercised  after  the  term  in  which  the  judg- 
ment was  rendered:  Kemp  v.  Cook,  18  Md.  130;  79  Am.  Dec.  681, 
After  the  close  of  the  term  at  which  a  judgment  was  rendered  It  is 
too  late  to  move  to  set  It  aside,  except  for  such  grounds  as  by  the 
practice  of  the  courts  of  the  state  may  be  Interposed  regardless  of 
the  lapse  of  time.  After  such  time  the  court  has,  for  most  purposes, 
exhausted  Its  Jurisdiction:  See  monographic  note  to  Furman  v.  Fur- 
man,  60  Am.  St  Rep.  639. 


Snyder  v.  Parkbe. 

[19  Washington,  276.] 

A  CONVEYANCE  ABSOLUTE  IN  FORM,  but  Intended  to  se- 
cure the  payment  of  a  debt,  is  a  mortgage,  does  not  convey  the  legal 
title,  and  an  action  of  ejectment  cannot  be  maintained  thereon. 

Coleman  &  Hart,  for  the  appellant. 

George  E.  Banks,  for  the  respondent. 

2''®  EEAVIS,  J.  Action  to  recover  possession  of  land.  Ap- 
pellant claimed  title  under  a  warranty  deed  executed  October 
1,  1895,  The  deed  was  absolute  in  form.  The  complaint  al- 
leged that  on  the  1st  of  October,  1895,  appellant  leased  the 
premises  to  respondent  for  a  term  of  one  year,  and  that  the  term 
had  expired  and  respondent  refused  to  surrender  possession. 
Respondent  answered,  denying  appellant's  title  and  setting  up 
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that  the  deed,  though  absolute  in  form,  was  in  fact  a  mortgage 
to  secure  the  payment  of  a  debt.  The  action  was  tried  with  a 
jury  and  a  verdict  was  returned  in  favor  of  respondent.  A  mo- 
tion was  made  for  a  new  trial  and  denied,  and  judgment  entered 
upon  the  verdict,  from  which  appeal  is  taken.  The  principal 
error  assigned  is  denying  appellant's  motion  for  judgment  on: 
the  evidence.  We  have  examined  the  evidence  brought  up  in 
^'"^  the  record  and  cannot  conclude  there  is  not  sufficient  to 
justify  the  verdict  of  the  jury.  Respondent  was  in  possession: 
of  the  premises  at  the  time  of  the  execution  of  the  instrument. 
There  seems  to  have  been  no  stipulation  relative  to  possession 
between  the  parties  at  the  time  of  its  execution.  It  was  not  to 
be  recorded  for  six  months  after  its  execution,  for  the  reason 
that  respondent  might  have  an  opportunity  to  negotiate  a  loan 
or  execute  a  mortgage  upon  the  premises  to  pay  the  debt  for 
which  the  deed  was  executed.  Kespondent  testified  that  the 
deed  was  executed  to  secure  a  debt;  appellant,  on  the  contrary, 
that  it  was  executed  in  payment  of  the  debt.  There  wasi  a  writ- 
ten memorandum,  unsigned,  but  upon  the  envelope  enclosing 
the  deed,  which  was  delivered  to  the  appellant  at  the  time  of 
its  execution,  which  recited  that  the  deed  was  to  be  delivered 
to  respondent  by  appellant  upon  the  payment  by  respondent  to 
the  First  National  Bank  of  Snohomish  of  the  sum  of  one  thou- 
sand and  eighteen  dollars  and  eighty  cents,  with  interest  there- 
on at  one  per  cent  per  month  from  March  27,  1894,  and  the 
further  sum  of  one  hundred  dollars  attorneys'  fees  in  a  suit  of 
respondent  against  one  Stevens  within  one  year  from  the  same 
date,  and  also  that  the  deed  was  not  to  be  recorded  within  six 
months  of  the  date,  unless  respondent  died.  The  bank  men- 
tioned also  held  a  mortgage  executed  by  Stevens  to  respondent 
as  collateral  security  for  the  same  debt.  Under  the  terms  of 
the  memorandum  this  mortgage  was  to  be  reassigned  by  the 
bank  to  respondent  upon  payment  of  the  sum  mentioned.  The 
debt  was  evidenced  by  a  promissory  note  which  was  not  canceled. 
We  are  not  satisfied  that  there  is  any  error  in  the  instructions  of 
the  superior  court  to  the  jury,  and  there  was  substantial  testi- 
mony upon  which  the  jury  found  that  the  instrument,  although 
absolute  in  form,  was  in  fact  a  mortgage. 

The  only  remaining  question  is  the  legal  effect  of  such  an  in- 
strument. Appellant  has  cited  some  early  California  *'"*  cases, 
particularly  that  of  Hughes  v.  Davis,  40  Cal.  117,  to  maintain 
the  proposition  that  a  mortgage  in  the  form  of  an  absolute  deed 
conveys  the  legal  title  to  the  grantee.     But  the  later  cases  from 
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California  do  not  sustain  such  doctrine.  In  Healy  v.  O'Brien, 
66  Cal.  517,  the  court  says,  when  the  deed  sued  on  in  ejectment 
is  shown  to  be  a  mortgage,  if  answer  seeks  to  redeem,  judgment 
should  provide  for  foreclosure  and  sale.  In  Smith  v.  Smith, 
80  Cal.  323,  the  court  said:  "It  is  the  settled  rule  in  California 
that  if  a  deed  absolute  in  form  was  made  merely  to  secure  the 
payment  of  money  to  the  grantee,  it  is  a  mortgage,  and  does  not 
pass  the  title.  Such  a  deed  gives  a  mere  lien  upon  the  prop- 
erty just  as  if  the  parties  had  put  their  agreement  in  the  form 
of  a  mortgage,  and  consequently  does  not  give  the  right  of  pos- 
session to  the  grantee." 

The  same  views  are  expressed  in  Murdock  v.  Clarke,  90  Cal. 
437.  1  Jones  on  Mortgages,  section  20,  cites  authorities  and 
comes  to  the  conclusion  that:  "Even  an  absolute  deed  without 
any  defeasance,  if  in  fact  made  to  secure  a  debt,  so  that  in  equity 
it  is  a  mortgage,  passes  no  title  to  the  grantee":  See,  also,  1 
Jones  on  Mortgages,  sees.  669  and  717.  The  statute  of  this 
state  (2  Hill's  Code,  sec.  539 — Ballinger's  Code,  sec.  5516),  de- 
clares: "A  mortgage  of  real  property  shall  not  be  deemed  a  con- 
veyance 80  as  to  enable  the  owner  of  the  mortgage  to  recover 
possession  of  the  real  property,  without  a  foreclosure  and  sale 
according  to  law." 

It  is  an  elementary  principle  that  in  ejectment  the  plaintiff 
must  recover  on  the  strength  of  his  own  title.  The  instrument 
in  suit  having  been  found  a  mortgage,  appellant  should  not  re- 
cover possession  under  its  terms. 

The  judgment  of  the  superior  court  is  affirmed. 

Scott,  C.  J.,  and  Anders,  Dunbar,  and  Gordon,  JJ.,  concnr. 

MORTGAGES— A  DEED  ABSOLUTE  IN  FORM  is  In  fact,  a 
mortgage,  when  given  to  secure  the  payment  of  money,  although  the 
parties  have  agreed  that,  upon  default  in  payment,  the  deed  should 
become  absolute:  State  Bank  v.  :Matthews,  45  Neb.  659;  50  Am.  St. 
Rep.  565,  and  note.  But  a  deed  should  not  be  declared  a  mortgage 
unless  the  evidence  leaves  in  the  mind  of  the  trial  judge  a  clear  and 
satisfactory  conviction  that  the  instrument,  which  in  form  is  a  con- 
veyance, was  by  all  the  parties  thereto  intended  as  a  mortgage: 
Mahoney  v.  Bostwick,  96  Cal.  53;  31  Am.  St.  Rep.  175,  and  note. 

E.TECTMENT— TITLE  NECESSARY  TO  SUPPORT— INTER- 
EST OF  MORTGAGEE.— A  mortgagee  may  maintain  ejectment  as 
well  before  as  after  default,  unless  there  is  an  express  provision 
that  the  mortgagor  should  retain  possession  until  default  in  pay- 
ment, since  by  the  execution  of  the  mortgage  the  entire  legal  estate 
passes  to  the  mortgagee.  This  is  the  view  taken  by  the  common- 
law  courts  of  England,  and  which  has  obtained,  with  certain  limi- 
tations, in  most  of  the  states  of  the  Union  In  which  the  common-law 
system  prevails:  Barrett  v.  Hinckley,  124  111.  32:  7  Am.  St.  Rep. 
331.  Compare  Burr  v.  Spencer.  26  Conn.  159;  68  Am.  Dec.  379; 
Savage  v.  Dooley,  28"  Conn.  411;  73  Am.  Dec.  680.  and  note. 
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State  v.  Peathbe. 

[19  Washington,  336.] 

CONSTITUTIONAL  LAW— A  STATUTE  AUTHORIZING 
THE  PLAINTIFF  IN  AN  ACTION  OF  FORCIBLE  ENTRY  or  de- 
tainer or  of  unlawful  detainer  to  obtain  a  writ  of  restitution  re- 
storing him  to  the  possession  of  the  property  described  in  his  com- 
plaint upon  giving  a  bond  in  such  sum  as  the  judge  may  order, 
with  two  or  more  sureties  to  be  approved  by  the  clerlj,  conditioned 
that  the  plaintiff  will  prosecute  his  action  without  delay  and  pay 
all  costs  that  may  be  adjudged  to  the  defendant  and  all  damages 
he  may  sustain  by  reason  of  the  writ  of  restitution,  should  it  be 
found  to  have  been  wrongfully  sued  out,  is  not  unconstitutional.  It 
does  not  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law.  Especially  is  this  true  if  the  statute  provides  that 
the  defendant  may  avoid  the  execution  of  the  writ  of  restitution  by 
giving  on  his  part  a  bond  as  therein  provided  for, 

Cyrus  Happy,  for  the  relator. 

E.  Fitzgerald,  for  the  respondents. 

^^"^  GORDON,  J.  The  relator  was  plaintiff  in  an  action  of 
unlawful  detainer  pending  in  the  superior  court  of  Spokane 
county,  and  in  that  action  applied  to  the  court  for  a  writ  of 
restitution  pursuant  to  the  provisions  of  section  5534  of  Ballin- 
ger's  Code.  Upon  hearing,  the  application  was  denied  upon  the 
ground  that  that  section,  which  is  section  10  of  the  act  of  1891 
(Sess.  Laws,  p.  183),  was  unconstitutional.  Thereupon  the  re- 
lator instituted  this  proceeding  for  a  peremptory  writ  of  man- 
date to  compel  the  respondent  as  judge  to  grant  the  motion  of 
plaintiff  for  an  order  requiring  the  clerk  of  the  superior  court 
to  issue  a  writ  of  restitution  and  to  fix  the  amount  of  bond  to 
be  given  by  the  plaintiff  thereon.  The  sole  question  for  our 
determination  is  whether  section  6534  of  Ballinger's  Code  is  in 
violation  of  the  constitutional  provision  that:  "No  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  process  of 
law"  (Wash.  Const.,  art.  1,  sec.  3),  which  is  substantially  the 
provision  of  the  federal  constitution,  article  14,  scQtion  1.  The 
flection  under  consideration  is  as  follows:  "The  plaintiff,  at  the 
time  of  commencing  an  action  of  forcible  entry  or  forcible  de- 
tainer or  unlawful  detainer,  or  at  any  time  afterward,  may  apply 
to  the  judge  of  the  court  in  which  the  action  is  pending  for  a 
writ  of  restitution  restoring  to  the  plaintiff  the  property  in  the 
complaint  described,  and  the  judge  shall  order  a  writ  of  resti- 
tution ^^  to  issue.  The  writ  shall  be  issued  by  the  clerk  of 
the  superior  court  in  which  the  action  is  pending,  and  be  re- 
turnable in  twenty  days  after  its  date;  but  before  any  writ  shall 
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issue  prior  to  judgment  the  plaintiff  shall  execute  to  the  de- 
fendant and  file  in  court  a  bond  in  such  a  sum  as  the  court  or 
judge  may  order,  with  two  or  more  sureties,  to  be  approved  by 
the  clerk,  conditioned  that  the  plaintiff  will  prosecute  his  action 
without  delay,  and  will  pay  all  costs  that  may  be  adjudged  to 
the  defendant,  and  all  damages  which  he  may  sustain  by  reason 
of  the  writ  of  restitution  having  been  issued,  should  the  same 
be  wrongfully  sued  out." 

It  is  the  contention  of  the  respondent  that  the  procedure 
provided  for  by  this  section  effects  an  invasion  of  personal  and 
property  rights,  and  operates  to  arbitrarily  deprive  the  citizen 
of  his  property  without  giving  him  an  opportunity  to  be  heard. 
We  think  the  sitatute  does  not  deprive  defendant  of  his  property, 
but  merely  the  right  to  the  possession  of  it — ^if  he  fails  or  neg- 
lects to  give  a  bond — pending  the  suit,  and  unless  the  plaintiff 
prevails  in  the  action  a  return  of  the  property  to  the  defendant 
must  follow.  That  the  statute  does  not  in  express  terms  require 
that  the  bond  should  so  provide  in  nowise  alters  the  case.  It 
results  from  a  judgment  in  defendant's  favor  as  fully  as  if  it 
was  specified  in  the  bond.  The  procedure  under  this  statute  is 
analogous  to  that  in  replevin,  with  this  difference  in  the  prac- 
tical operation  of  it,  that  whereas  in  replevin  the  property,  be- 
cause of  its  perishable  nature,  cannot  always  be  returned,  un- 
der the  statute  we  are  considering  the  very  nature  of  the  prop- 
erty renders  it  almost  certain  that  it  can  be,  and  in  both  cases  the 
defendant  is  protected  by  the  bond.  We  can  conceive  of  no 
objection  to  this  statute  that  could  not  be  urged  with  equal 
force  to  the  statutory  action  of  claim  and  delivery,  the  consti- 
tutionality of  which,  so  far  as  we  are  aware,  has  never  been  ^^* 
questioned.  In  either  case,  if  defendant  fails  to  give  the  forth- 
coming bond  the  possession  (not  title)  passes  to  the  plaintiff 
pending  the  suit,  and,  if  plaintiff  fails  upon  the  trial,  the  judg- 
ment should  provide  for  its  return.  The  most  that  can  be  said 
is,  that  defendant  is  deprived  of  the  temporary  use  of  his  prop- 
erty, upon  being  secured  for  any  loss  or  damage  that  may  there- 
by accrue,  and  even  this  he  can  avoid  by  giving  the  bond  pro- 
vided by  the  statute.  We  do  not  think  that  this  procedure  en- 
tails such  hardship  upon  a  defendant  as  requires  us  to  hold  the 
act  unconstitutional.  As  was  said  by  the  court  of  appeals  of 
New  York  in  Happy  v.  Mosher,  48  N.  Y.  313:  "Laws  must 
furnish  general  rules,  and  are  to  be  judged  by  their  general  ef- 
fects and  tendencies,  and  not  by  the  particular  mischief  which, 
under  possible  circumstances,  they  may  occasion." 
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In  attachment,  the  defendant  is  deprived  of  the  use  of  his 
property  and  the  possession  of  it  pending  the  litigation.  In 
replevin,  the  defendant  is  not  only  deprived  of  its  possession, 
but  his  adversary  is  actually  put  in  possession  of  it  pending  the 
litigation.  It  cannot  be  successfully  maintained  that  the  con- 
stitutional provision  under  consideration  distinguishes  between 
real  and  personal  property,  and  regards  the  one  more  sacredly 
than  the  other,  and  there  is  no  more  constitutional  warrant  for 
depriving  one  of  his  personal  property  than  of  his  real  property 
without  due  process  of  law.  In  proceedings  under  the  arrest 
and  bail  act — which  obtains  in  nearly  all  of  the  states — the  de- 
fendant may  be  arrested  and  deprived  of  his  liberty  pending 
litigation  and  in  advance  of  the  judgment  of  any  court,  unless 
he  gives  security  to  perform  the  judgment.  In  the  case  of  stock 
or  cattle  distrained  damage  feasant,  it  is  commonly  provided 
by  statute  that  their  possession  may  be  withheld  from  the  owner 
pending  legal  proceedings.  Numerous  '^^^  other  instances 
might  be  mentioned  in  which  the  owner  is  temporarily  deprived 
of  the  possession  of  his  property  pending  litigation  concerning 
it,  but  we  think  it  would  be  going  too  far  to  conclude  that  he 
is  thereby  deprived  of  his  property  within  the  meaning  of  the 
constitutional  provision.  Section  5539  of  Ballinger's  Code  (2 
Hill's  Code,  sec.  561)  provides  for  a  jury  in  cases  arising  under 
this  act,  as  in  other  law  actions,  and  our  conclusion  is,  that  the 
section  in  question  does  not  conflict  with  the  constitution.  No 
adjudications  under  similar  statutes  have  been  called  to  our  at- 
tention, but  upon  principle  the  conclusion  we  have  reached  is 
sustained  in  Happy  v.  Mosher,  48  N.  Y.  313;  Mehlin  v.  Ice,  56 
Fed.  Eep.  12;  Randall  v.  Kehlor,  60  Me.  37;  11  Am.  Rep.  169; 
Montana  Co.  v.  St.  Louis  Min.  etc.  Co.,  152  U.  S.  160. 

The  writ  will  issue  as  prayed. 

Scott,  C.  J.,  and  Dunbar  and  Anders,  JJ.,  concur. 


FORCIBLE  ENTRY  AND  DETAINER— WRi a  OP  RESTITU- 
TION.—The  law  compels  a  defendant  found  pullty  of  forcible  entry 
and  detainer  to  restore  tlie  possession:  See  monographic  note  to 
MoRscller  v.  Deaver,  19  Am.  St.  Kep.  545;  also,  monographic  note 
to  Qu.an  Wo  Chung  Co.  v.  Laumeister,  17  Am.  St.  Rep.  204.  205. 
Plaintiff  may  recover  according  to  the  description  of  the  premises  in 
his  warrant,  or  in  the  lease  under  which  the  defendant  received 
possession  from  him,  and  must,  at  his  peril,  point  out  the  premise* 
to  the  sheriff,  being  compelled  to  make  restitution  If  he  takes  more 
than  lie  haa  recovered:  Emerick  t.  Taveuer,  8  Grott.  220;  68  Am. 
Dec.  217. 
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Colby  v.  Backus. 

[19  Washinqtom,  847.] 

CONSTITUTIONAL  LAW— A  STATUTE  AUTHORIZING  A 
JUSTICE  OF  THE  PEACE  TO  IMPOSE  THE  COSTS  OF  A  CRIM- 
INAL PROSECUTION  upon  the  complaining  witness  and  to  direct 
his  imprisonment  until  they  are  paid,  If  such  justice  finds  that  the 
complaint  was  frivolous  and  without  probable  cause,  Is  not  uncon- 
stitutional, either  as  depriving  a  person  of  his  liberty  or  property 
without  due  process  of  law,  or  as  allowing  an  Imprisonment  for 
debt. 

CONSTITUTIONAL  LAW— IMPRISONMENT  FOR  DEBT.— 
A  constitutional  provision  forbidding  Imprisonment  for  debt  relates 
only  to  liabilities  arising  upon  contract,  and  does  not  forbid  the 
enactment  of  a  statute  authorizing  the  imposition  on  a  prosecuting 
witness  of  the  costs  of  a  criminal  prosecution  and  his  Imprisonment 
until  such  costs  have  been  paid,  when  his  complaint  has  been  found 
to  be  frivolous  and  without  probable  cause. 

Danson  &  Huneke,  for  the  appellant. 
John  A.  Pierce,  for  the  respondent. 

^*''  GOEDON,  J.  Appellant  was  the  complaining  witness  in 
a  prosecution  instituted  before  the  respondent,  a  justice  ^*®  of 
the  peace  of  the  county  of  Spokane,  in  which  certain  parties 
were  charged  with  trespass.  The  trial  resulted  in  the  acquittal 
of  the  defendants  therein,  and  the  court,  having  found  that  the 
complaint  was  frivolous  and  without  probable  cause,  ordered 
and  adjudged  that  the  complaining  witness  (appellant  here) 
should  pay  the  costs.  Thereafter  appellant  obtained  a  writ  of 
review  from  the  superior  conrt  and  on  a  hearing  had  thereon  the 
judgment  and  order  of  the  justice  was  affirmed.  From  that  de- 
cision this  appeal  was  taken. 

Appellant  contends  that  section  1588  of  2  HilPs  Code  (Bal- 
lingeP's  Code,  section  6700),  and  section  3050  of  1  Hill's  Code 
(Ballinger's  Code,  section  1627)  are  unconstitutional:  1,  Be- 
cause they  operate  to  deprive  a  person  of  his  liberty  and  prop- 
erty without  due  process  of  law;  and  2.  Because  they  allow  im- 
prisonment for  debt.  As  to  the  first  contention,  the  decisions 
upon  similar  statutes  are  conflicting,  some  courts  upholding  and 
others  denying  their  validity.  In  the  following  cases  the  stat- 
ute was  considered  constitutional:  In  re  Ebenhack,  17  Kan.  618; 
State  V.  Donnell,  11  Iowa,  452;  State  v.  Darr,  63  N.  C.  516; 
Lowe  V.  Kansas,  163  U.  S.  81;  State  v.  Smith,  65  Wis.  93.  To 
the  contrary,  see  State  v.  Ensign,  11  Neb.  529. 

The  provision  of  our  state  constitution  ia  identical  with  that 
of  the  federal  constitution  in  relation  to  due  process  of  law,  and 
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we  think  that  the  conclusion  reached  hy  the  supreme  court  of 
the  United  States  in  Lowe  v.  Kansas,  163  U.  S.  81,  is  authorita- 
tive and  should  be  followed  by  us.  The  statute  which  is  assailed 
in  the  present  case  is  almost  identical  with  that  of  Kansas, 
which  was  passed  upon  by  the  federal  court,  and  we  shall  not 
attempt  to  enlarge  upon  the  decision  in  that  case. 

^^^  As  to  the  second  objection,  viz.,  that  it  has  the  effect  of 
imprisoning  the  complaining  witness  for  debt,  it  was  said  by  the 
snipreme  court  of  Kansas  in. In  re  Ebenhack,  17  Kan.  618: 
"These  costs  are  cast  upon  him  as  a  penalty — they  do  not  con- 
stitute strictly  and  simply  a  debt,  in  the  technical  sense  of  the 
word,  any  more  than  the  fine  imposed  upon  a  party  convicted 
of  assault  and  battery,  is  a  debt." 

The  imprisonment  which  is  forbidden  by  the  constitution, 
article  1,  section  17,  relates  to  liabilities  arising  on  contract:  In 
re  Wheeler,  34  Kan.  96,  and  the  numerous  authorities  there 
cited.     See,  also.  In  re  Boyd,  34  Kan.  570. 

Affirmed. 

Scott,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 


CONSTITUTIONS-IMPRISONMENT  FOR  DEBT— INTERPRE- 
TATION OF  PROVISION  AGAINST.— The  word  "debt"  as  used  in 
constitutional  or  statutory  provisions  against  Imprisonment  for  debt 
includes  all  contractual  obligations,  but  not  those  of  a  penal  or 
quasi  penal  character.  In  other  words,  they  afford  no  protection  to 
a  defendant  who  has  committed  a  crime,  a  tort,  or  a  contempt  of 
court.  Following  this  Interpretation  it  has  been  held  that  a  statute 
Is  valid  which  provides  that  when,  upon  a  trial  before  a  justice  of 
the  peace  for  a  misdemeanor,  It  shall  be  found  that  the  prosecution 
was  Instituted  maliciously,  the  prosecuting  witness  shall  be  ad- 
Judged  to  pay  the  costs,  and,  unless  a  bond  is  given  therefor,  shall 
be  committed  to  the  county  Jail  until  they  are  paid:  See  mono- 
graphic note  to  State  v.  Brewer,  87  Am.  St  Rep.  758,  761. 


Spokane  County  v.  Prescott. 

[19  Wasbinqton,  418.] 

STATUTE  OF  T.IMITATIONS.-AN  ACTION  AGAINST 
THE  SURETIES  ON  THE  BOND  OF  A  COUNTY  TREASURER 
for  his  default  in  not  paying  over  moneys  received  by  him  Is  not 
within  that  provision  of  the  statute  of  limitations  providing  for 
actions  upon  contracts  in  writing  or  arising  out  of  written  agree- 
ments, but  is  within  the  provision  relating  to  contracts  or  llabllltii^s 
not  in  writing  and  not  arising  out  of  a  written  Instrument.  The 
duties  of  the  treasurer  were  fixed  by  law  and  not  by  his  bond,  and 
the  liability  sought  to  be  enforced  resulted  from  a  breach  of  the 
duty  imposed  by  statute  and  not  by  the  bond.    The  undertaking 
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of  the  sureties  Is  collateral  that  their  principal  will  perform  his 
duties,  and  no  action  can  be  sustained  against  them  when  none  can 
be  sustained  against  him. 

STATUTE  OF  LIMITATIONS-ACTIONS  AGAINST  SURl 
TIBS.— No  action  can  be  maintained  against  sureties,  if,  at  its  com- 
mencement, the  liability  of  their  principal  to  the  action  had  ceased 
to  exist  because  of  the  statute  of  limitations. 

STATUTE  OF  LIMITATIONS.— Though  a  plaintiff  is  re- 
quired to  aslt  leave  of  the  court  before  instituting  an  action  his 
failure  to  apply  for  and  obtain  such  leave  does  not  enlarge  the  time 
allowed  by  the  statute  within  which  to  commence  such  action. 

Graves,  Wolf  &  Graves,  and  Danaon  &  Himeke,  far  the  appel- 
lants. 

Jolm  A.  Pierce,  prosecuting  attorney,  Harris  Baldwin,  and  F. 
M.  Elsworth,  for  the  respondent. 

*^^  EEAVIS,  J.  Appellant  Prescott  was  treasurer  of  Spo- 
kane county  from  January  9,  1893,  until  January  14,  1895. 
Prior  to  entering  upon  his  official  duties,  he  executed  an  official 
bond,  which  was  duly  approved  by  the  board  of  county  commis- 
sioners. On  January  14,  1895,  it  was  his  ***  duty,  as  county 
treasurer,  to  pay  to  his  successor  in  office  the  sum  of  $72,837.78. 
He  paid  to  his  successor  only  $19,631.65.  There  was  due  from 
him  to  the  county  at  that  date  the  sum  of  $53,206.13.  The 
respondent  filed  its  complaint  on  the  twenty-seventh  day  of  Jan- 
uary, 1898,  in  the  superior  court,  in  substance  stating  the  above 
facts,  and  on  the  same  day  obtained  leave  from  the  superior 
court  to  bring  the  suit.  Appellants  Prescott  and  his  sureties 
on  his  official  bond  demurred  to  the  complaint,  stating  as  ground 
for  the  demurrer  that  the  action  was  not  commenced  within  the 
time  limited  by  law.  The  demurrer  was  overruled,  and  appel- 
lants then  answered,  alleging  that  the  cause  of  action  accrued 
on  January  14,  1895,  and  that  the  action  was  not  commenced 
until  January  27,  1898;  that  respondent  did  not  apply  to  the 
court  for  leave  to  bring  such  action  until  January  27,  1898;  £ind 
that  it  was  within  the  statute  of  limitations.  Respondent  inter- 
posed a  demurrer  to  the  answer,  which  was  sustained,  and  judg- 
ment was  entered  as  prayed  in  the  complaint.  The  appeal  is 
from  this  judgment.  The  appellant  Prescott  appeared  sepa- 
rately, and  the  sureties  appeared  together. 

Counsel  for  respondent  maintain  that  the  limitation  applica- 
ble to  the  action  is  found  in  subdivision  2  of  section  4798  of 
Ballinger's  Code  (2  Hill's  Code,  sec.  113)  as  follows:  ''Within 
six  years:  An  action  upon  a  contract  in  writing,  or  liability  ex- 
press or  implied  arising  out  of  a  written  agreement." 
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Appellants  contend  that  the  limitation  applicable  to  the  ac- 
tion is  found  in  section  4800  of  Ballinger's  Code  (2  Hill's  Code, 
sec.  115),  as  follows:  "Within  three  years:  ....  An  action  up- 
on a  contract  or  liability,  express  or  implied,  which  is  not  in 
writing,  and  does  not  arise  out  of  any  written  instrument." 

420  rj^ijjg  solution  of  this  controversy  requires  an  answer  to 
two  questions:  1.  Is  the  principal  (the  treasurer)  sued  upon  a 
contract,  and,  if  so,  where  is  the  contract  found,  and  what  is  the 
evidence  of  it?  2.  Upon  what  liability  is  the  action  maintained, 
and  does  it  arise  out  of  the  official  bond  of  the  treasurer?  Is  it 
sufficient  that  the  contractual  relation  between  the  parties  may 
have  had  its  origin  in  a  written  agreement,  though  the  liability 
sought  to  be  enforced  arises  from  extraneous  matters,  or  must 
the  liability  arise  directly  upon  the  written  agreement? 

In  Chipman  v.  Morrill,  20  Cal.  137,  Mr,  Justice  Field,  discuss- 
ing this  question,  says:  "The  statute  provides  that  'an  action 
founded  upon  any  contract,  obligation,  or  liability  founded  up- 
on an  instrument  of  writing,*  except  in  certain  designated  cases, 
shall  be  commenced  within  four  years,  and  an  action  upon  a  con- 
tract, obligation,  or  liability  not  thus  founded,  with  certain  ex- 
ceptions, shall    be  commenced  within    two    years The 

statute  by  the  language  in  question  refers  to  contracts,  obliga- 
tions, or  liabilities  resting  in,  or  growing  out  of,  written  instru- 
ments, not  remotely  or  ultimately,  but  immediately;  that  is,  to 
such  contracts,  obligations,  or  liabilities  as  arise  from  instru- 
ments of  writing  executed  by  the  parties  who  are  sought  to  be 
charged  in  favor  of  those  who  seek  to  enforce  the  contracts,  obli- 
gations, or  liabilities.  The  construction  would  be  the  same  if 
the  word  'founded*  were  omitted,  and  the  statute  read  'upon  any 
contract,  obligation,  or  liability  upon  an  instrument  of  writing.'  " 

The  statute  of  this  state  prescribes  the  duties  of  the  county 
treasurer.  The  essence  of  this  action  is  for  the  breach  of  those 
statutory  duties  imposed  upon  the  treasurer.  His  duties  under 
the  statute  were  not  contractual.  Here,  at  any  rate,  is  an  ex- 
press obligation  imposed,  and  an  express  liability  for  the  breadi 
of  the  obligation.  The  bond  set  out  in  the  complaint  is  the 
statutory  bond  which  the  treasurer  is  required  to  execute,  to- 
gether with  his  sureties.  The  condition  recited  in  the  bond  ia 
as  follows:  ***  "The  condition  of  the  above  obligation  is  such 
that,  whereas  the  above-bounden  principal  ....  was  .... 
elected  to  the  office  of  treasurer  of  Spokane  county:  ....  Now, 
therefore,  the  condition  of  this  obligation  is  such  that  if  the 
fl&id  David  S.  Prescott  shall  well,  truly,  and  faithfully  perform 
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all  official  duties  now  required  of  him,  and  shall  well,  truly,  and 
faithfully  execute  and  perform  all  the  duties  of  such  office  of 
treasurer  of  Spokane  county  required  by  any  law  to  be  enacted 
subsequently  to  the  execution  of  this  bond,  then  this  obligation 
is  to  be  void  and  of  no  effect;  otherwise,  to  remain  in  full  force 
and  virtue." 

Manifestly,  in  conformity  to  well-recognized  legal  principles, 
no  action  can  be  maintained  against  the  sureties  unless  the  lia- 
bility of  the  principal  exists  at  the  time  of  the  commencement 
of  the  action.  One  of  the  duties  of  the  treasurer  required  by 
the  statute  was  the  payment  of  the  money  in  his  possession  be- 
longing to  the  county  to  his  successor  in  office.  The  liability 
arose  when  he  neglected  or  refused  to  make  such  payment. 
Certainly,  the  cause  of  action  accrued  at  that  date.  The  under- 
taking of  the  sureties  was  collateral  security  for  the  perform- 
ance of  the  duties  of  their  principal.  The  bond  itself  is  security 
that  an  officer  will  discharge  his  duties.  His  failure  to  discharge 
them  is  a  breach  of  a  statutory  duty.  The  bond  does  not  im- 
pose any  obligation  upon  him  different  from  that  created  by  the 
statute.  If  he  had  executed  no  bond,  but  had  assumed  the  func- 
tions of  the  office,  and  collected  moneys,  the  duty  would  still  be 
imposed  upon  him  to  pay  them  over  to  his  successor.  The  bond 
is  collateral  security,  as  set  forth  in  Walton  v.  United  States,  9 
Wheat.  656.  State  v.  Conway,  18  Ohio,  235,  was  an  action  to 
have  execution  upon  a  judgment  rendered  against  a  former  sher- 
iff and  the  sureties  upon  his  official  bond,  where  the  plea  of  the 
statute  of  limitations  was  interposed.  The  court  observed:  "The 
actual  cause  of  action  is  not  the  execution  of  the  bond  (that  is 
more  in  the  nature  of  a  collateral  security);  ***  but  the  cause 
of  action  is  the  misfeasance — the  false  return.  Without  proof 
of  the  false  return,  there  could  be  no  recovery.  The  action  i8> 
in  effect,  although  not  so  in  form,  an  action  against  an  officer 
for  misfeasance  in  office.  So  far  as  actions  of  this  character  are 
concerned,  the  limitation  acts  upon  the  cause,  not  the  form,  of 
action.  And  the  effect  of  the  statute  cannot  be  evaded  by  any 
change  in  the  form  of  action." 

The  principle  is  reaffirmed  and  restated  in  State  v.  Blake,  2 
Ohio  St.  147.  That  was  an  action  upon  the  official  bond  of  the 
county  auditor,  and  the  cause  of  action  was  losses  to  the  county 
in  a  large  amount  by  reason  of  a  dereliction  of  duty  on  the  part 
of  the  officer.  The  supreme  court  of  Kansas,  in  Ryus  v.  Gruble, 
31  Kan.  767,  in  an  action  upon  a  sheriff's  bond  to  recover  dam- 
ages for  the  levy  of  a  void  execution,  said:  "As  before  stated, 
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the  wrongs  committed  by  the  defendant  are  the  real  and  sub- 
stantial foundation  for  the  plaintiff's  cause  of  action,  and  the-- 
sheriff's  bond  is  virtually  only  a  collateral  security  for  the  en- 
forcement of  such  cause  of  action.  The  bond  does  not  give  the?- 
cause  of  action;  the  wrongs  or  delicts  do;  and  the  bond  simply- 
furnishes  security  to  indemnify  the  persons  who  suffer  by  rea- 
son of  such  wrongs  or  delicts Whenever  a  cause  of  action  • 

is  barred  by  any  statute  of  limitations,  the  right  to  maintain  aiL- 
action  therefor  upon  a  bond  which  simply  operates  as  a  secur- 
ity for  the  same  thing  must  necessarily  cease  to  exist.     Wheit 
the  principal  debt  or  cause  of  action  fails,  the  security  must  also 
fail."    These  conclusions  are  also  affirmed  in  the  same  court  in 
Provident  Loan  etc.  Co.  v.  Walcott,  5  Kan.  App,  473,  and  the 
principle   stated   in  Davis  v.  Clark,  58    Kan.  454;    Board    ot 
Commrs.  v.  Van  Slyck,  52  Kan.  622;  Mount  v.  Lakeman,  2  It. 
Ohio  St.  643;  State  v.  Kelly,  32  Ohio  St.  430;  Dawes  v.  Shed,., 
15  Mass.  6;  8  Am.  Dec.  80;  Allen  v.  State,  6  Kan.  App.  ^^a. 
915;  Ware  v.  State,  74  Ind.  181;  Whitney  v.  Gammon,  103  Iowa;  , 
363. 

If  the  bond  be  merely  collateral  security  for  the  performance  - 
of  the  principal  contract,  and  is  not  itself  the  original  contract,.  . 
then  the  question  here  in  controversy  is  illustrated  by  reference 
to  the  rules   controlling   principal    and    suretyship.     In  states, 
where  a  mortgage  conveys  the  fee  to  the  mortgagee,  an  action: 
upon  the  mortgage  is  not  barreJ,  though  the  debt  may  be;  but 
whereas  in  this  state  the  mortgage  creates  a  lien  only,  and  is . 
an  incident  to,  and  collateral  security  for,  the  debt,  when  the.- 
principal  (the  debt)  is  barred,  no  action  can  be  maintained  uponr 
the  mortgage  itself  (the  collateral  security  for  the  debt):  2  Jones- 
on  Mortgages,  5th  ed.,  sec.  1207;  Van  Eaton  v.  Napier,  63  Miss. 
222. 

But  counsel  for  respondent  propound  the  question:  "Could; 
this  action  exist  if  the  bond  did  not  also  exist?"  Certainly  not 
against  the  sureties;  but,  as  we  have  seen,  their  undertaking  is. 
collateral  security  for  the  obligation  imposed  upon  their  prin- 
cipal. The  bond  here,  as  has  been  observed,  is  the  statutory  one. 
There  are  no  voluntary  or  special  covenants  contained  in  it. 
It  is  an  agreement  that  the  principal  will  perform  his  statutory 
duties;  nothing  more.  The  case  of  Kenton  County  v.  Lowe,  91 
Ky.  367,  in  the  court  of  appeals  of  the  state  of  Kentucky,  waff 
an  action  brought  against  a  sheriff  as  principal  and  his  sureties 
to  recover  money  collected  by  the  sheriff  as  tax  collector,  and 
AM.  Br.  Rkp.,  Vol.  LXVII.— 47  • 
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by  him  withheld.  The  Kentucky  statute  required  the  sheriff  to 
execute  with  sureties  an  official  bond  to  faithfully  discharge  the 
duties  of  his  office,  and  to  pay  over  to  such  persons  and  at  such 
time<5  as  they  might  be  respectively  entitled  to  the  same  all 
moneys  that  might  come  into  his  hands  as  sheriff.  He  was 
further  required  to  give  a  special  bond  before  proceeding  to  col- 
lect certain  taxes.  He  failed  to  execute  the  special  bond,  but, 
^^^  nevertheless,  collected  taxes,  and  failed  to  account.  The 
statute  further  made  the  sureties  on  his  general  official  bond 
liable  for  moneys  for  which  he  failed  to  account.  There  seems 
to  have  been  a  special  covenant  here  to  pay  the  taxes;  that  is, 
the  sheriff  did  not  give  the  special  statutory  bond  before  collect- 
ing the  taxes,  but  himself  and  sureties  were  liable  upon  his  gen- 
eral bond  as  a  voluntary  bond  at  common  law  by  virtue  of  the 
special  covenant  to  pay  over  all  moneys  that  might  come  to  the 
principal's  hands  in  his  official  capacity.  However,  the  case 
does  not  fully  discuss  or  state  the  reasoning  by  which  the  court 
reached  its  conclusion.  Counsel  for  respondent  also  cite  State 
V.  Murphy,  23  Nev.  390.  The  action  there  was  upon  a  bail 
bond,  but  the  Nevada  court  distinguishes  the  case  from  those  of 
Eyus  V.  Gruble,  31  Kan.  767,  and  other  cases  of  the  same  char- 
acter, and  approves  them.  The  distinction  can  readily  be  per- 
ceived between  an  official  bond  with  surety  for  the  discharge 
of  statutory  duties  and  a  voluntary  bond  executed  in  considera- 
tion of  an  appeal  or  in  consideration  of  bail.  In  the  former 
case,  the  obligation  arises  upon  the  duties  imposed  by  the  stat- 
ute; in  the  latter,  there  is  no  obligation  other  than  that  created 
by  the  bond  itself. 

Another  contention  is  made  by  respondent  that  it  was  under 
disability  until  authority  was  procured  from  the  superior  court 
to  commence  this  action.  But  we  do  not  think  the  statute  of 
limitations  was  enlarged  by  the  failure  of  respondent  to  obtain 
leave  of  court,  under  section  5686  of  Ballinger's  Code  (2  Hill's 
Code,  sec.  696),  which  requires  leave  from  the  court  where  the 
action  is  commenced.  There  are  some  authorities  cited  by  re- 
spondent which  sustain  this  contention,  but  some  of  the  cases, 
notably  those  in  16  and  24  Minnesota  (Wood  v.  Myrick,  16  Minn. 
494;  lianier  v.  Irvine,  24  Minn.  116),  seem  to  have  been  over- 
ruled by  that  court  ^*'*  in  Litchfield  v.  McDonald,  35  Minn. 
167;  Baker  v.  Johnson  County,  33  Iowa,  151;  Palmer  v.  Palmer, 
36  Mich.  489;  24  Am.  Eep.  605.  The  weight  of  authority  and 
reason  seems  to  be  that  when  the  respondent  had  the  option  at 
any  time  to  obtain  leavg  of  court  to  bring  its  action,  and  did 
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not  ask  for  sucli  leave,  it  cannot  enlarge  the  statute  of  limita- 
tions by  its  own  delinquency. 

The  contention  of  appellants  that  section  5686  of  Ballinger*8 
Code  is  repealed  by  subsequent  legislation,  is  not  decided  here. 
Upon  the  record  here,  the  judgment  of  the  superior  court  is 
reversed,  and  the  cause  remanded  for  further  proceedings  in  con- 
formity to  this  opinion. 

Scott,  C.  J.,  and  Anders,  Gordon,  and  Dunbar,  JJ.,  concur. 


SURETYSHIP— ACTIONS  AGAINST  SURETIES— STATUTE 
OF  LIMITATIONS.— If  no  cause  of  action  exists  against  a  principal 
on  a  bond,  tliere  can  be  none  against  tlie  surety:  Eising  v.  Andrews, 
66  Conn.  58;  50  Am.  St.  Rep.  75.  The  liability  of  the  latter  is  de- 
pendent upon  that  of  the  former:  Henline  v.  Reese,  54  Ohio  St.  599; 
56  Am.  St.  Rep.  736.  There  is  no  doubt  that  when  a  principal 
debtor  Is  protected  by  the  statute  of  limitations  so  that  no  enforce- 
able liability  exists  against  him,  none  exists  against  his  surety  or 
guarantor:  See  monographic  note  to  Leeds  Lumber  Co.  v.  Ha  worth, 
60  Am.  St.  Rep.  207. 

LIMITATIONS  OF  ACTIONS— WHEN  STATUTE  BEGINS  TO 
RUN.— A  party  cannot  prevent  the  running  of  the  statute  by  omit- 
ting to  do  some  act  which  he  might  have  done  or  which  he  is  re- 
quired by  law  to  do:  Reizenstein  v.  Marquardt,  75  Iowa,  294;  9  Am. 
St.  Rep.  477,  and  note.  Though  a  demand  is  necessary  to  perfect 
a  cause  of  action  a  party  interested  cannot  prevent  or  postpone  the 
running  of  the  statute  by  his  failure  to  make  a  demand:  Barnes  v. 
Glide,  117  Cal.  1;  59  Am.  St.  Rep.  153,  and  note;  Winchester  etc. 
Turnpike  Co.  v.  WicklifCe,  100  Ky.  531;  66  Am.  St.  Rep.  356. 


State  v.  Spokane  Street  Railway  Company. 

[19  Washington,  618.] 

MANDAMUS— DEMAND  AS  A  PREREQUISITE  TO  A  SUIT 
FOR.— Where  the  duty  to  be  performed  is  of  a  public  nature  or 
affecting  the  public  at  large,  it  is  not  necessary  that  a  demand  for 
Its  performance  precede  an  application  for  a  writ  of  mandate. 
Hence  a  writ  of  mandate  to  compel  the  operation  of  a  street  rail- 
way may  Issue,  though  a  demand  for  such  operation  did  not  ante- 
date the  application  for  the  writ. 

MANDAMUS  FOR  THE  PERFORMANCE  OP  A  PUBLIC 
DUTY.  RIGHT  OF  PRIVATE  CITIZEN  TO  APPLY  FOR.— Priv- 
ate citizens  may  move  for  a  mandamus  to  enforce  a  public  duty, 
not  due  to  the  government  as  such,  and  hence  may  apply  for  a  writ 
to  compel  the  operation  of  a  street  railway. 

MANDAMUS.— A  DEMAND  FOR  THE  PERFORMANCE 
OF  A  PUBLIC  DUTY  need  not  precede  the  application  for  a  writ 
of  mandate,  wheH  it  appears  that  the  performance  of  such  duty  has 
been  discontinued  without  any  definite  intention  of  resuming  it. 

MANDAMUS  FOR  THE  PERFORMANCE  OF  A  PUBLIC 
DUTY— INTEREST  SUFFICIENT  TO  SUPPORT  AN  APPLICA- 
TION FOR.— One  who  owns,  resides  upon,  and  has  Improved  prop- 
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erty  near  the  end  of  a  street  railway  line,  relying  upon  Its  continued 
operation,  has  such  an  interest  that  he  is  entitled  to  maintain  an  ap- 
plication for  a  writ  of  mandate  to  compel  the  resumption  of  the 
operation  of  such  line,  if  it  has  been  discontinued. 

STREET  RAILWAYS-MANDAMUS  TO  COMPEL  OPERA- 
TION OF.— If  a  corporation  entitled  to  construct  and  maintain  a 
street  railway  does  construct  and  maintain  it,  and  thereafter  discon- 
tinues such  operation,  it  omits  a  duty  which  it  owes  to  the  public  and 
may,  by  a  writ  of  mandamus,  be  compelled  to  resume  the  perform- 
ance of  such  duty.  It  is  no  defense  to  the  application  for  such  writ 
that  the  city  might,  on  proper  proceedings,  forfeit  the  franchise  of 
the  railway. 

MANDAMUS  TO  COMPEL"  OPERATION  OF  AN  UN- 
PROFITABLE LINE  OF  RAILWAY.— The  fact  that  the  operation 
of  a  street  railway  has  proved  unprofitable  constitutes  no  defense 
to  an  application  for  a  writ  of  mandate  to  compel  the  resumption 
of  such  operation.  The  railway  corporation  cannot  retain  its  fran- 
chise, and,  at  the  same  time,  refuse  to  perform  its  duties. 

FRANCHISE,  WANT  OF  AS  A  DEFENSE  TO  AN  APPLI- 
CATION FOR  A  WRIT  OF  MANDATE.— A  street  railway  corpora- 
tion which  has  for  several  years  continuously  and  without  objection 
occupied  the  streets  of  a  municipality  for  its  railway  purposes  can- 
not resist  an  application  for  a  writ  of  mandate  to  compel  it  to  con- 
tinue the  operation  of  such  railway  on  the  ground  that  it  has  no 
grant  of  a  franchise  from  such  municipality.  Under  these  circum- 
stances the  city  could  not,  as  against  the  railway,  raise  tlie  objec- 
tion of  the  absence  of  such  grant;  neither  can  the  railway  raise  it 
against  the  city. 

Thomas  C.  Griffitts  for  the  appellant. 
Graves,  Wolf  &  Graves,  for  the  respondent. 

**®  REAVIS,  J.  Application  by  relator  for  a  writ  of  man- 
damus to  compel  the  defendant,  a  street  railway  company,  to 
operate  a  line  of  street  railway  to  Bell  Park  addition  to  the  city 
of  Spokane.  The  alternative  writ,  founded  on  the  affidavit  of 
relator,  was  demurred  to  by  the  defendant,  and,  upon  the  over- 
ruling of  the  demurrer  by  the  superior  court,  defendant  answered 
denying  some  of  the  facts  stated  in  the  affidavit  and  setting  up 
new  matter,  to  which  reply  was  made  by  relator.  Upon  the 
issues  raised  a  trial  was  had  before  the  court  without  the  inter- 
vention of  a  jury,  and  findings  of  fact  made  by  the  court.  De- 
fendant excepted  to  a  number  of  the  findings,  because  not  sus- 
tained by  the  evidence,  but  we  find  substantial  evidence  to  sus- 
tain each  finding  of  the  court,  and,  as  this  is  a  law  action,  the 
findings  of  fact  by  the  court  have  the  same  force  and  effect  as 
a  verdict  of  the  jury,  and  this  court  cannot,  therefore,  weigh 
conflicting  testimony  in  the  case. 

The  material  facts  found  by  the  court  are,  substantially,  that 
about  the  17th  of  April,  1888,  the  Ross  Park  Street  Railway 
Company  was  incorporated  under  the  laws  of  the  state,  for  the 
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purpose  of  constructing,  equipping,  operating,  and  maintaining 
a  system  of  street  railways  in  the  city  and  county  of  Spolcane, 
for  the  transportation  of  freight  and  passengers,  such  railways 
to  be  operated  by  steam,  horses,  or  electricity,  and  likewise  to 
borrow  money  and  to  secure  the  payment  of  the  same  by  mort- 
gage on  its  property  and  franchises.  That  subsequent  to  the 
incorporation,  and  from  time  to  time  until  the  spring  of  1892, 
the  Ross  Park  Street  Railway  Company,  by  building,  leasing, 
and  purchasing,  operated  a  line  of  street  railway  commencing  at 
the  corner  of  *****  Howard  and  Riverside  avenue  in  the  city  of 
Spokane,  running  thence  along  Howard  street  to  Front  street; 
thence  on  Front  street  to  Olive  street;  thence  east  on  Olive  street 
to  Hamilton  street;  thence  north  upon  Hamilton  street  to  Illinois 
avenue;  thence  east  and  northeasterly  on  Illinois  avenue  to  G 
street;  thence  north  on  C  street  to  Diamond  street;  and  thence 
east  on  Diamond  street  to  the  northeast  corner  of  block  1  of  Bell 
Park  addition  to  Spokane.  That  all  of  the  streets  mentioned 
were  within  the  corporate  limits  of  Spokane,  to  and  including 
C  street,  and  the  remainder  of  the  streets  were  in  platted  addi- 
tions to  the  city.  The  line  of  railway  extends  to  the  intersection 
of  Illinois  avenue  and  Hamilton  street  near  a  point  known  aa 
Martha  avenue,  to  the  town  of  Hillyard.  The  Hillyard  line  was 
built  by  a  separate  corporation  known  as  the 'Arlington  Heights 
Street  Railway  Company.  Subsequently,  in  the  year  1894,  the  de- 
fendant, through  a  corporation  known  as  the  Washington  Water 
Power  Company,  acquired  control  of  all  the  lines  of  Ross  Park 
Street  Railway  Company  and  of  the  Arlington  Heights  Street 
Railway  Company,  and  operated  the  same  thereafter,  until  May, 
1897,  as  one  system.  At  that  date  a  sale  was  made  of  all  the 
lines  of  the  Ross  Park. Street  Railway  Company  by  foreclosure 
of  a  mortgage  executed  to  the  Franklin  Trust  Company  to  se- 
cure payment  of  bonds,  at  which  sale  the  Franklin  Trust  Com- 
pany became  a  purchaser,  buying  all  the  property  rights  and 
franchises  along  the  lines  and  appertaining  thereto.  On  the 
same  day  a  lease  was  executed  by  the  Franklin  Trust  Company 
to  defendant,  by  which  the  defendant  covenanted  to  operate 
the  said  lines  and  pay,  as  rent  therefor,  one  hundred  per  cent 
of  the  gross  earnings  to  the  Washington  Water  Power  Com- 
pany, the  line  of  street  railway  running  from  Illinois  avenue  to 
the  northeast  corner  of  block  1  of  Bell  Park  addition  being 
expressly  mentioned  "**  and  described  in  the  lease,  and  being 
a  portion  of  the  line  covenanted  by  the  defendant  in  the  lease 
to  be  by  it  run  and  operated.     Thereupon  defendant  entered  up- 
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OB,  and  continued  under  the  lease  to  operate,  all  the  said  lines  of 
street  railway  until  a  few  days  before  the  commencement  of  this 
action  in  December,  1897,  when  it  discontinued  that  portion 
of  the  line  from  Illinois  avenue  to  Bell  Park  addition.  That 
at  all  times  during  the  operation  of  th^se  lines  they  were  ope- 
rated as  one  system,  under  one  management,  and  passengers  paid 
but  one  fare  for  the  entire  trip.  In  December,  1897,  a  short 
time  before  the  commencement  of  this  action,  the  defendant 
ceased  to  operate  that  portion  of  the  railway  line  extending 
from  the  intersection  of  Illinois  avenue  and  Hamilton  street,  at 
Martha  street,  to  Bell  Park,  which  in  the  findings  of  fact  is  des- 
ignated as  the  Minnehaha  Park  line.  Its  poles,  wires,  and  tracks 
were,  however,  left  in  the  street,  and  have  been  left  there  ever 
since,  and  the  defendant  has  declared  no  intention  to  remove 
the  same  or  not  to  recommence  the  operation  of  the  line  at  some 
future  date.  There  are  about  forty  families  living  reasonably 
adjacent  to  the  Minnehaha  Park  line,  who  are  in  the  habit  of 
using  the  same  for  street-car  facilities.  There  were  daily  car- 
ried over  this  line  from  eighty  to  one  hundred  and  twenty  peo- 
ple. A  large  number  of  these  people  have  built  houses  there,  im- 
proved their  lands  and  yards  and  taken  up  their  residence  there, 
because  of  the  street-car  facilities  afforded  by  said  line.  The 
relator  lives  adjacent  to  this  line,  and  several  years  ago  com- 
menced to  reside  there,  and  owns  considerable  property,  which 
he  has  improved,  relying  upon  the  facilities  afforded  by  this  street 
railway  line.  No  franchise  was  ever  granted  by  the  authorities 
of  the  city  or  county  of  Spokane  to  the  defendant,  or  any  of  its 
predecessors  in  interest,  for  the  occupation  of  Hamilton  street, 
C  street,  or  Diamond  street.  At  ^^'-^  the  time  the  line  along 
Hamilton  street  was  built,  Hamilton  street  was  not  within  the 
city  limits.  In  1891  the  addition  within  which  lies  Hamilton 
street  was  included  within  the  limits  of  the  city.  C  street  and 
Diamond  street  have  not  yet  been  included  in  the  corporate 
limits,  but  all  the  streets  mentioned  are  within  platted  additions 
to  the  city  of  Spokane.  Hamilton  street  was  dedicated  by 
the  persons  along  the  northeast  addition  to  Ross  Park  addition, 
and  in  the  dedication  of  the  streets  in  that  addition  the  dedi- 
cators reserved  the  exclusive  right  to  lay  street  railways  along 
the  streets,  and,  prior  to  the  building  of  the  line,  the  defend- 
ant, or  its  predecessors  in  interest,  received  permission  from  the 
dedicators  and  owners  of  the  property  along  the  street  to  lay 
the  same.  Since  Hamilton  street  has  come  within  the  city  lim- 
its, the  corporate  authorities  have  not  interfered  with  the  occu- 
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pation  of  the  street  by  the  railway  company,  and  it  has  been  in 
the  undisputed  use  and  occupation  thereof.  Along  C  street  and 
Diamond  street,  a  like  reservation  was  contained  in  the  dedica- 
tion of  the  additions  through  and  along  which  these  streets  ran, 
but  no  permission  has  been  obtained  from  the  dedicators  or  the 
adjacent  property  owners  by  the  street  railway  company  or  its 
predecessors  in  interest  to  occupy  said  streets.  It  has,  however, 
continuously  occupied  the  same  since  1892,  and  no  objection, 
has  ever  been  made,  so  far  as  appears,  by  the  county  authorities, 
and  at  the  time  of  ceasing  to  operate  said  line  it  was  in  undis- 
turbed use  and  occupation  of  the  said  streets.  All  of  the  Min- 
nehaha Park  line  and  all  of  the  Eoss  Park  line  run  along  and 
upon  public  streets  of  the  city  of  Spokane,  and  public  streets 
of  additions  thereto  dedicated  according  to  statute  as  public 
highways.  The  system  operated  by  the  defendant  includes  the 
major  portion  of  the  street  railway  mileage  in  the  city  of  Spo- 
kane. It  is  not  found  what  is  the  actual  cost  of  operating  the 
Minnehaha  Park  line.  The  '^^^  court  found  that  a  half-hour 
service  on  the  Minnehaha  Park  line,  run  in  connection  with  the 
Ross  Park  line,  is  a  reasonable  operation  of  the  road,  and  is  such 
an  operation  as  the  company  has  maintained  for  a  period  of  over 
five  years.  No  demand  was  made  by  any  person  upon  the  de- 
•  fendant  to  continue  or  resume  the  operation  of  the  line.  Upon 
the  findings  of  fact  the  superior  court  entered  judgment  award- 
ing a  peremptory  writ  of  mandamus  commanding  the  defend- 
ant to  run  and  operate  an  electric  car  or  cars  on  that  portion 
of  this  road  in  the  city  of  Spokane  and  additions  mentioned  and 
described  in  the  findings  of  fact  as  the  Minnehaha  Park  line. 

1.  It  is  urged  by  the  defendant,  appellant  here,  that,  no  de- 
mand having  been  made  upon  it  to  resume  the  operation  of  ita 
line,  the  action  cannot  be  maintained.  It  is  true  that,  upon  the 
necessity  of  a  previous  demand  and  refusal  to  perform  the  act 
which  it  is  sought  to  coerce  by  mandamus,  the  authorities  are 
not  altogether  reconcilable.  Mr.  High  says:  "The  better  doc- 
trine, however,  seems  to  be  that  which  recognizes  a  distinction 
between  duties  of  a  public  nature,  or  those  which  affect  the  pub- 
lic at  large,  and  duties  of  a  merely  private  nature,  affecting  only 
the  rights  of  individuals.  And  while  in  the  latter  class  of  cases, 
where  the  person  aggrieved  claims  the  immediate  and  personal 
benefit  of  the  act  or  duty  whose  performance  is  sought,  demand 
and  refusal  are  held  to  be  necessary  as  a  condition  precedent  to 
relief  by  mandamus,  in  the  former  clnss,  the  duty  being  strictly 
of  a  public  nature,  not  affecting  individual  interests,  and  there 
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being  no  one  specially  empowered  to  demand  its  performance, 
there  is  no  necessity  for  a  literal  demand  and  refusal.  In  such 
■cases  the  laws  itself  stands  in  lieu  of  a  demand,  and  the  omission 
to  perform  the  required  duty  in  place  of  a  refusal":  High  on 
Extraordinary  Legal  Remedies,  2d  ed.,  sec.  13;  see,  also,  sec.  41. 
In  Union  Pacific  R.  R.  Co.  v.  Hall,  91  U.  S.  343,  there  was 
under  consideration  an  application  by  private  parties  to  •***  com- 
pel the  Union  Pacific  Railroad  Company  to  operate  its  line  as 
•one  continuous  system  into  the  town  of  Council  Bluffs,  Iowa. 
It  was  urged  that  these  parties  could  not  lawfully  be  relators 
in  the  suit,  but  it  should  have  been  brought  by  the  attorney  gen- 
eral of  the  United  States,  or  the  district  attorney  of  the  district 
of  Iowa,  because  the  object  of  the  suit  was  to  compel  the  per- 
formance of  a  public  duty.  The  court  concludes;  "There  is, 
we  think,  a  decided  preponderance  of  American  authority  in 
iavor  of  the  doctrine,  that  private  persons  may  move  for  a  man- 
'^damus  to  enforce  a  public  duty,  not  due  to  the  government  as 
such,  without  the  intervention  of  the  government  law  officer." 
In  consonance  with  these  views  may  be  mentioned  State  v. 
County  Judge,  7  Iowa,  186;  Virginia  v.  Rives,  100  U.  S..313; 
Attorney  General  v.  Boston,  123  Mass.  460. 

In  Northern  Pac.  R.  R.  Co.  v.  Territory,  3  Wash.  Ter.  303, 
it  was  said  by  the  court:  "No  demand  for  the  facilities  required 
was  ever  made  upon  the  company.  That  a  demand  would  be 
necessary  as  a  foundation  of  proceedings  of  this  nature  to  estab- 
lish a  mere  private  right  is  conceded;  but  it  is  claimed  by  ap- 
pellee that  this  was  a  question  of  public  right,  and  that  the  com- 
pany was  neglecting  to  perform  a  duty  which  it  owed  to  the 
public,  and  that  in  such  a  case  a  demand  was  not  necessary.  We 
think  this  claim  is  established  by  the  facts  and  law  of  this  case." 

It  may  be  noted  that  appellant  did  not  deny  that  it  had  dis- 
<;ontinued  the  operation  of  its  sitreet  railway  line  indefinitely. 
The  rule  which  requires  a  demand  to  be  made  before  application 
"to  the  court  for  a  writ  of  mandate  is  founded  upon  reason;  that 
is,  it  is  unjust  that  defendant  should  be  subjected  to  the  payment 
■of  costs  for  a  failure  of  some  duty  which  it  was  willing  to  per- 
form, had  it  been  requested  to  do  so. 

^^'^  In  Attorney  General  v.  Boston,  123  Mass.  460,  the  su- 
preme court  of  Massachusetts  said:  "But  where  a  municipal  cor- 
poration or  board  has  distinctly  manifested  its  intention  not 
to  perform  a  definite  public  duty,  clearly  required  of  it  by  law, 
jio  demand  is  necessary  before  applying  for  the  writ." 

The  appellant's  duty  was  a  public  one,  due  to  the  public,  if 
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due  at  all,  and  therefore  falls  within  the  rule  announced  by  the 
best  authority.  Upon  the  facts  found,  it  was  not  absolutely 
necessary  for  the  relator  to  make  a  demand  for  the  operation  of 
the  line. 

2.  It  was  also  suggested  that  the  relator  has  not  such  interest 
in  the  subject  matter  of  the  action  as  will  enable  him  to  maintain 
the  action.  It  is  shown,  however,  he  has  a  material,  individual 
interest  in  enforcing  the  performance  of  a  duty  to  the  public: 
Union  Pac.  R.  E.  Co.  v.  Hall,  91  U.  S.  343;  Loader  v.  Brooklyn 
Heights  R.  R.  Co.,  14  Misc.  Rep.  (N.  Y.)  208;  35  N.  Y.  Supp. 
996;  Savannah  etc.  Canal  Co.  v.  Shuman,  91  Ga.  400;  44  Am. 
St.  Rep.  43. 

3.  It  is  maintained  by  appellant  that  the  facts  failed  to  show 
any  legal  duty  which  it  as  a  corporation  is  bound,  either  by  law 
or  its  charter,  to  do  or  perform.  The  statute  regulating  man- 
damus in  this  state  (Ballinger's  Code,  sec.  5755,  Laws  1895,  sec. 
16,  p.  117,  is  as  follows:  "It  may  be  issued  by  any  court,  except 
a  justice's  or  a  police  court,  to  any  inferior  tribunal,  corpora- 
tion, board,  or  person,  to  compel  the  performance  of  an  act 
which  the  law  especially  enjoins  as  a  duty  resulting  from  an 
office,  trust,  or  station,  or  to  compel  the  admission  of  a  party 
to  the  use  and  enjoyment  of  a  right  or  office  to  which  he  is 
entitled,  and  from  which  he  is  unlawfully  precluded  by  such  in- 
ferior tribunal,  corporation,  board  or  person." 

High's  Extraordinary  Legal  Remedies,  section  1,  defines  the 
writ  as  follows:  ^^®  "The  modem  writ  of  mandamus  may  be 
defined  as  a  command  issuing  from  a  common-law  court  of  com- 
petent jurisdiction,  in  the  name  of  the  style  or  sovereign,  direct- 
ed to  some  corporation,  officer,  or  inferior  court,  requiring  the 
performance  of  a  particular  duty  therein  specified,  which  duty 
results  from  the  official  station  of  the  party  to  whom  the  writ 
is  directed,  or  from  operation  of  law." 

The  controversy  is  whether,  under  the  principles  of  the  com- 
mon law,  a  corporation  authorized  to  transact  the  business  which 
appellant  is  authorized  to  do,  and  which  it  has  actually  trans- 
acted, in  the  acquisition  and  operation  of  its  street  railway  lines, 
owes  a  duty  to  the  public  to  continue  the  operation.  The  fran- 
chise was  granted  to  appellant  by  the  state,  not  for  its  profit  alone 
or  that  of  its  stockholders,  but  in  a  large  measure  for  the  public 
benefit.  Peculiar  privileges  were  conferred  upon  it  in  considera- 
tion that  it  would  provide  facilities  for  communication  and  in- 
tercourse for  the  public.  It  is  a  common  carrier:  York  etc.  R.  R. 
Co.  y.  Winans,  17  How.  30;  Booth  on  Street  Railway  Law,  sec.  1; 
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Talcott  ▼.  Pine  Grove  Tp.,  1  Flip.  120;  23  Fed.  Gas.  653  (No. 
13735).  It  was  granted  the  power  of  eminent  domain,  a  part 
of  the  sovereignty  of  the  state,  and,  with  the  consent  of  the 
municipalities,  it  may  lay  its  tracks  over  the  public  streets  and 
highways.  Such  corporations,  then,  may  not,  by  their  own  acts, 
disable  themselves  from  performing  the  functions  which  were 
the  consideration  for  the  public  grant:  Thomas  v.  Railroad  Co., 
101  U.  S.  71. 

The  opening  of  a  highway  or  ferry,  and  the  common  carriage 
of  persons  or  property  over  them,  was  at  common  law  a  franchise 
and  a  matter  of  governmental  concern.  It  was  a  part  of  the 
subjects  in  immediate  possession  of  the  sovereign  power,  and  to 
exercise  which  demanded  a  special  grant  or  charter  from  the 
sovereign.  Such  avocations,  in  their  nature  and  history,  are  un- 
like the  private  avocations  of  milling,  hotel  keeping,  and  traffic, 
which  may  all  be  pursued  at  '^^''^  pleasure,  unless  restrained  by 
the  exercise  of  police  power.  Judge  Kent  says,  in  volume  3  of 
his  Commentaries,  page  458,  that  there  are  certain  franchises 
which  are  understood  to  be  royal  privileges  in  the  hands  of  a 
subject.  The  right  to  set  up  a  ferry  or  road,  and  the  taking  of 
tolls,  is  one  of  them,  and  in  this  the  public  has  an  interest.  In 
2  Blackstone's  Commentaries,  37,  it  is  said  that  a  franchise  is  a 
branch  of  the  royal  prerogative  in  the  hands  of  the  subject,  such 
as  the  right  of  taking  toll  for  a  bridge,  way  or  wharf.  In  Pros- 
ser  V.  Wapello  County,  18  Iowa,  327,  it  was  held  by  Judge  Dil- 
lon that  a  public  ferry  franchise  could  only  be  conferred  by  the 
government,  and  must  be  founded  on  grant,  license,  or  prescrip- 
tion. Ownership  of  the  soil  on  each  side  of  a  stream  does  not 
confer  the  right  to  establish  thereon  without  a  grant  a  public 
ferry  at  which  tolls  are  charged.  These  rights,  then,  are  held 
by  the  grantee,  the  holder  of  the  franchise,  as  the  agent  and 
trustee  for  the  sovereign  power,  and  are  in  no  sense  private,  but 
continue  after,  as  well  as  before,  the  grant  to  be  but  a  portion  of 
the  public  interests.  The  absolute  commercial  and  business 
necessity  for  permanence  when  established  forbade,  from  the 
earliest  years,  the  manifest  impolicy  of  leaving  this  interest  to 
the  laws  of  supply  and  demand,  which  thus  far  have  sufficiently 
supplied  the  community  with  hotels,  mills,  et  cetera.  And  it  is 
not  in  degree  only  that  these  franchises  differ  from  mills  and 
inns.  The  one  is  private  property;  the  other  is  a  public  func- 
tion, which  originally  resided  in  the  government,  and,  when  dele- 
gated to  either  persons  or  corporations,  still  retains  the  public 
use. 
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In  Gates  v.  Boston  etc.  E.  E.  Co.,  53  Conn.  333,  it  was  said: 
"One  public  right  consists  in  the  continuous  uses  of  the  rail- 
road, its  franchise  and  corporate  property,  in  the  manner  and 
for  the  purposes  contemplated  by  the  terms  of  the  ^^^  charter. 
All  these  corporate  franchises  and  this  property  are  held  subject 
to,  and  charged  with,  this  obligation." 

In  an  early  case,  that  of  King  v.  Severn  etc.  Ey.  Co.,  2  Barn. 
&  Aid.  646,  a  writ  of  mandamus  was  issued  to  compel  the  restora- 
tion of  a  tramroad  and  the  relaying  of  the  track  which  the  com- 
pany had  worn  out.  In  State  v.  Hartford  etc.  E.  E.  Co.,  29 
Conn.  538,  a  railroad  company  was  incorporated  to  construct  and 
operate  a  railroad  for  the  transportation  of  passengers  and 
freight  between  certain  main  points.  The  road  was  construct- 
ed, and  thereafter  it  discontinued  operating  its  trains  to  one  of 
the  terminii.     The  court  said:  "We  hardly  know  what  doubtful 

principles  of  law  are  thought  to  be  involved  in  the  case 

All  jurists  and  judges  will  at  once  agree  that  chartered  com- 
panies are  obliged  fairly  and  fully  to  carry  out  the  objects  for 
which  they  are  created,  and  that  they  can  be  compelled  by  man- 
damus to  do  it;  and  it  will  not  be  questioned  that  in  the  case  of 
public  highways,  whether  turnpikes  or  railroads,  they  are  bound 
to  keep  them  fit  for  use,  and,  in  case  of  railroads,  to  keep  them 
furnished  with  suitable  cars,  engines,  and  attendants,  without 
which  they  could  not  be  used  at  all." 

The  supreme  court  of  Maine,  in  Eailroad  Commrs.  v.  Portland 
etc.  E.  E.  Co.,  63  Me.  269,  18  Am.  Eep.  208,  compelled  the 
erection  and  maintenance  of  a  depot  for  freight  and  passengers 
upon  a  line  of  railroad.  The  supreme  court  of  the  United  States, 
in  Union  Pac.  E.  E.  Co.  v.  Hall,  91  U.  S.  343,  upon  the  rela- 
tion of  private  parties  by  mandamus,  compelled  the  Union  Pa- 
cific railroad  company  to  operate  its  road  as  a  continuous  line 
from  Council  Bluffs  westward.  In  Potwin  Place  v.  Topeka  Ey. 
Co.,  51  Kan.  609,  37  Am.  St.  Eep.  312,  it  was  held  that  the  per- 
formance of  the  duties  which  a  street  railway  company  owes  to 
the  public  may  be  enforced  by  mandamus.  °^^  Three  lines  of 
street  railway  were  operated  in  connection  with  a  system  of  rail- 
ways in  the  city  of  Topeka,  and  then  discontinued,  when  the  law 
was  invoked.  In  San  Antonio  Street  Ey.  Co.  v.  State,  90  Tex. 
520,  59  Am.  St.  Eep.  834,  the  supreme  court  of  Texas  held  that, 
where  a  street  railway  company  had  undertaken  the  operation  of 
its  line  upon  certain  streets,  tlie  public  acquired  a  right  to  the 
oi>eration  of  the  lines  which  could  be  enforced  by  mandamus. 
It  was  also  held  that  it  was  no  defense  to  a  writ  of  mandamus 
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that  a  city  might  forfeit  its  franchise  for  failure  to  continue  to 
operate  its  cars  over  a  portion  of  the  line;  and  it  was  further 
determined  that  an  answer  which  set  up  that  the  operation  of 
the  line  was  a  continual  loss  to  defendant,  that  the  revenues 
received  were  not  sufficient  to  pay  the  actual  expenses  of  its 
operation,  and  that  if  it  continued  the  operation  of  the  line  the 
value  of  its  whole  property  would  be  consumed  and  it  would 
become  bankrupt,  was  no  defense,  for  the  reason  that,  so  long 
as  it  retained  its  franchise  it  would  not  be  allowed  to  urge,  as  an 
excuse  for  failure  to  perform  the  duties  imposed  by  it,  that  it 
was  nonprofitable. 

A  similar  principle  is  sustained  with  regard  to  a  canal  com- 
pany in  Savannah  etc.  Canal  Co.  v.  Shuman,  91  Ga.  400,  44  Am. 
St.  Rep.  43,  where  a  peremptory  writ  of  mandamus  was  issued 
against  a  canal  company  requiring  it  to  keep  its  canal  in  a  nav- 
igable condition.  It  was  also  held  that  the  answer  of  the  de- 
fendant, that  the  operation  of  the  canal  was  unprofitable,  was 
no  defense;  that  it  could  not  retain  its  franchises  and  refuse  to 
perform  its  duty. 

In  Haugen  v.  Albina  Light  etc.  Co.,  21  Or.  411,  it  was  deter- 
mined that  a  corporation  formed  for  the  purpose  of  supplying  a 
city  and  its  inhabitants  with  water,  and  which  had  laid  its  pipes 
in  the  streets  of  the  city  ^^^  for  that  purpose,  could  be  com- 
pelled by  mandamus  to  supply  persons  living  along  the  streets 
with  water. 

Counsel  for  appellant  has  called  our  attention  to  two  cases  to 
support  the  position  that  mandamus  cannot  be  maintained  here; 
one.  People  v.  Rome  etc.  R.  R.  Co.,  103  N.  Y.  95.  But  the  stat- 
ute of  New  York  provided  that  a  peremptory  writ  of  mandamus 
is  only  authorized,  in  the  first  instance,  "where  the  applicant's 
right  to  a  mandamus  depends  only  upon  questions  of  law."  In 
that  case  the  material  averments  of  the  petition  of  the  attorney 
general  were  put  in  issue,  and  the  facts  were  that  a  short  line 
of  road  was  abandoned  where  there  was  another  line,  only  two 
miles  longer,  that  accommodated  the  same  public.  The  court 
said:  "The  present  line  [in  operation]  is  a  little  longer  than  the 
one  originally  adopted  and  slightly  varying  therefrom,  but  it 
accommodates  the  people  of  the  state  and  the  people  of  the 
locality  substantially  as  well  as  the  line  originally  adopted.  Sup- 
pose two  roads  were  consolidated  and  the  lines  of  the  two  between 
two  places  were  parallel  and  near  to  each  other,  could  the  con- 
solidated road  be  compelled  by  mandamus  to  operate  both  lines 
or  could  it  discharge  its  duty  to  the  public  by  using  only  one 
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line?"  And  the  court  concluded  that  one  only  was  sufficient 
in  that  case.  The  conclusion  in  no  wise  negatives  the  estab- 
lished principle  of  the  public  duty  owed  by  the  railroad  com- 
pany. 

The  other  authority  is  State  v.  Canal  etc.  R.  E.  Co.,  23  La. 
Ann.  333,  which  was  an  application  for  a  writ  of  mandamus  to 
compel  the  officers  of  a  street  railway  company  to  collect  from 
subscribers  to  the  capital  stock  of  the  corporation  their  delin- 
quent subscriptions.  The  relators  were  stockholders.  The  de- 
fense was,  that  the  amounts  to  be  paid  and  the  times  of  payment 
were,  by  the  charter  and  agreement  signed  by  the  relators,  '^^^ 
left  to  the  discretion  of  the  board  of  directors,  and  the  provision 
was  that  "five  per  cent  of  each  subscription  shall  be  payable  at 
the  signing  of  these  articles,  and  the  balance  shall  be  paid  at 
such  times  and  in  such  amounts  or  installments  as  the  board  of 
directors  may  order.**  The  court  there  held  that,  as  a  general 
rule,  a  writ  of  mandamus  would  not  lie  to  compel  an  officer  or  a 
company  to  do  an  act  coming  within  the  range  of  their  dutie?, 
where  the  law  or  the  charter  under  which  they  act  has  vested  in 
them  a  discretion  to  do  or  not  to  do  it.  The  case  is  clearly  not 
in  point  here,  for  no  discretion  is  vested  by  our  laws  in  the  char- 
ter of  a  street  railway  company  that  would  authorize  its  discon- 
tinuance of  a  street  railway  line  which  it  had  already  established 
and  operated.  Permanency  in  the  service  of  the  public  in  a  rea- 
sonable manner  is  an  essential  duty  in  all  such  avocations. 

4.  But  it  is  also  urged  by  counsel  for  appellant  that  it  had  no 
grant  or  privilege  or  franchise  from  the  city  or  county  to  oper- 
ate its  tracks  upon  the  public  streets,  and  has  simply  a  license 
from  the  owners  of  the  additions  through  which  these  streets  ran. 
But  it  has  continuously  occupied  these  streets,  since  1892,  with 
its  lines,  and  no  objection  has  been  made  by  the  city  or  county 
authorities  to  such  oocupation,  and  it  is  in  undisturbed  use  and 
occupation  of  these  streets.  The  city  could  not  object  now: 
Spokane  Street  Ry.  Co.  v.  Spokane  Falls.  6  Wash.  521.  We  do 
not  think  it  can  urge  this  objection  so  long  as  it  is  undisturbed 
in  its  use  of  the  streets.  We  conclude  that  a  corporation  of  the 
nature  of  appellant,  receiving  its  franchises  from  the  state  and 
entering  upon  the  enjoyment  of  them,  cannot  cease  to  perform 
the  functions  which  were  the  consideration  for  the  grant  of  such 
franchises  without  the  consent  of  the  granting  power.  The 
question  of  the  public  convenience  is  one  which  appeals  to  the 
discretion  •***  of  the  court.  The  distinction  between  a  franchise 
granted  by  the  state  of  the  right  to  exist  and  engage  in  peculiarly 
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favored  occupations,  and  upon  which  special  and  peculiar  bur- 
dens are  imposed,  and  the  license  granted  by  a  municipality  to 
such  corporations  to  transact  their  business  within  its  liraitc, 
was  discussed  by  this  court  in  a  recent  case:  Commercial  Elec- 
tric Light  etc.  Co.  v.  Tacoma,  17  Wash.  661.  It  was  there  stated 
that  an  electrical  company  was  a  quasi  public  corporation,  and 
might  not,  without  the  consent  of  the  state,  disable  itself  from 
the  performance  of  its  public  duties  by  transferring  its  corpo- 
rate privileges  and  franchises,  but  that  it  might  transfer  to  oth- 
ers the  privileges  granted  by  the  municipal  corporation  to  per- 
form its  business  in  the  public  streets  within  the  limits  of  the 
city:  See,  also,  Belleville  v.  Citizens'  Horse  Ey.  Co.  152  111.  171. 

In  platted  additions  to  a  town,  when  streets  are  laid  out  there- 
on, the  fee  belongs  to  the  public:  Ballinger's  Code,  sec.  1276; 
Elliott  on  Roads  and  Streets,  87;  Des  Moines  v.  Hall,  24  Iowa, 
234. 

If  any  condition  is  annexed  to  such  dedication,  the  condition 
falls,  but  the  grant  stands:  Elliott  on  Roads  and  Streets,  88, 
109,  110;  Des  Moines  v.  Hall,  24  Iowa,  234,  241;  Richards  v. 
Cincinnati,  31  Ohio  St.  506. 

The  judgment  of  the  superior  court  is  affirmed. 

Anders  and  Dunbar,  JJ.,  concur. 


MANDAMUS-DEMAND  AS  PREREQUISITE  TO  ISSUANCE. 
There  is  some  difference  of  judicial  opinion  as  to  the  necessity  for 
a  demand  and  refusal  before  issuing  mandamus.  Some  courts  hold 
that  the  writ  ought  in  no  case  to  issue  without  proof  of  demand  and 
refusal.  While  other  cases  recognize  a  distinction  between  duties  of 
a  public  nature,  affecting  only  the  public  at  large,  and  those  of  a 
private  nature,  especially  affecting  the  rights  of  individuals.  And 
they  hold  that  In  the  latter  class  of  cases  a  demand  must  be  made, 
but  that  in  the  former  no  demand  is  necessary.  The  law  itself 
stands  in  the  place  of  a  demand  in  such  cases,  and  the  neglect  to 
perform  the  duty  is  equivalent  to  a  refusal:  See  monographic  note 
to  Dane  v.  Derby,  89  Am.  Dec.  731. 

FRANCHISES  — FORFEITURE  OF  — MANDAMUS  TO  EN- 
FORCE—PARTIES.— Railroad  franchises  are  granted  for  the  bene- 
fit of  the  public  and  may  be  annulled  or  forfeited  for  nonperform- 
ance of  their  conditions:  Tower  v.  Tower  etc.  St.  Ry.  Co.,  68  Minn. 
500;  64  Am.  St.  Rep.  493.  and  note.  A  forfeiture  of  a  franchise 
must  in  general  be  adjudged  in  direct  proceedings  instituted  by  the 
state:  See  monographic  note  to  State  v.  Atchison  etc.  R.  R,  Co.,  8 
Am.  St.  Rep.  193,  on  the  forfeiture  of  corporate  franchises.  Man- 
damus lies  to  compel  a  street  railway  company  to  perform  the  duty 
which  it  owes  to  the  public  to  operate  its  road  in  accordance  with  the 
provisions  of  an  ordinance  under  which  the  road  was  constructed: 
Potwin  Place  v.  Topeka  Ry,  Co.,  51  Kan.  609;  37  Am.  St.  Dep.  312, 
and  monographic  note.  Compare  San  Antonio  Street  Ry.  Co.  v. 
State,  90  Tex.  520;  59  Am.  St.  Rep.  834.  Unless  the  public  interests 
have  been  injuriously  affected,  a  private  individual  cannot  insist  by 
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mandamus  that  a  puBllc  right  or  duty  be  enforced:  Crane  v. 
Chicago  etc.  Ry.  Co.,  74  Iowa,  330;  7  Am.  St.  Kep.  479.  But  where 
the  object  is  to  enforce  a  public  duty  not  due  the  government  as 
such  any  private  person  beneficially  interested  may,  in  some  states, 
resort  to  mandamus:  Note  to  Crane  v.  Chicago  etc.  Ry.  Co.,  7  Am. 
St.  Rep.  484,  485.  A  private  person  who  applies  for  mandamus 
must  have  an  interest  distinct  from  that  of  the  public  at  large: 
Wellington's  Case,  16  Pick.  87;  26  Am.  Dec.  631. 


Savage  v.  Sternberg. 

[19  Washington,  679.] 

INJUNCTION— PERSON  NOT  PARTY  TO  A  SUIT  CANNOT 
BE  BOUND  BY.— The  fact  that  an  injunction  has  been  issued  to  a 
municipal  corporation  and  its  treasurer  forbidding  the  payment  of 
city  warrants  does  not  justify  the  refusal  of  that  officer  to  i)ay  -m  h 
warrants  on  the  demand  of  the  owner  thereof,  when  neither  he  nor 
any  of  his  predecessors  in  interest  were  parties  to  the  suit  in  which 
such  injunction  issued. 

A  JUDGMENT  IS  VOID  AND  ENTIRELY  WORTHLESS, 
and  no  one  Is  bound  to  obey  it,  if  the  court  pronouncing  it  had  not 
jurisdiction  over  the  subject  matter  of  the  action  or  of  the  persons 
sought  to  be  bound  by  it 

AN  INJUNCTION  BASED  ON  A  VOID  JUDGMENT  or  de- 
cree Is  itself  void  and  not  entitled  to  obedience. 

MANDAMUS— PARTIES  TO  APPLICATION  FOR.— To  a 
proceeding  to  compel  a  city  treasurer  to  pay  warrants  issued  by  it, 
the  city  is  not  a  necessary  party. 

A  PRESUMPTION  OF  NONPAYMENT  OF  CITY  WAR- 
RANTS arises  from  their  having  been  executed  in  due  form  and 
their  remaining  in  the  possession  of  a  private  person  claiming  to 
own  them. 

MANDAMUS  IS  THE  PROPER  REMEDY  to  compel  a  city 
treasurer  to  pay  warrants  properly  drawn  upon  him. 

0.  G.  Ellis  and  A.  H.  Denman,  for  the  appellant. 

W.  H.  Pritchard  and  Walter  M.  Harvey,  for  the  respondent. 

^"^^  ANDERS,  .J.  This  was  an  application  for  a  writ  of  man- 
date to  compel  the  treasurer  of  the  city  of  Tacoma  to  pay  five 
certain  warrants.  It  is  shown  by  the  averments  of  the  petition 
and  affidavit  that  the  city  was  indebted  to  the  ******  Fox  Island  Clay 
Works,  and  that  the  warrants  in  question  were  issued  on  account 
thereof;  that  they  were  issued  to  the  payee  therein  named  on 
September  18,  1893,  and  that  they  were  presented  to  the  city 
treasurer  for  payment  on  September  21,  1893,  and  indorsed  by 
him,  "not  paid  for  want  of  funds";  that  they  were  subsequently 
delivered  to  the  appellant  for  value,  and  that  appellant  is 
now  the  owner  and  holder  of  the  same;  that  the  treasurer  has 
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money  in  his  hands  sufficient  to  pay  the  warrants,  and  applicable 
to  the  payment  thereof.     It  is  also  alleged  in  the  petition  and 
affidavit  that,  prior  to  the  commencement  of  this  action,  the 
payment  of  said  warrants  was  demanded  of  the  city  treasurer, 
and  that  the  said  treasurer  refused  to  pay  said  warrants,  because 
he  and  the  city  of  Tacoma  had  been  enjoined  from  paying  said 
warrants  in  a  certain    action  in  the  superior  court  of    Pierce 
county  wherein  one  D.  F.  Murry  was  plaintiff  and  the  said  W. 
A.  Sternberg  and  the  city  of  Tacoma  were  defendants;  that  in 
said  action  in  the  superior  court  of  Pierce  county,  wherein  said 
Murry  was  plaintiff  and  this  defendant  and  others  were  defend- 
ants, the  city  of  Tacoma,  and  this  defendant  and  others,  were 
enjoined  from  paying  any  general  fund  warrants  issued  by  the 
said  city  of  Tacoma  between  the  sixteenth  day  of  August,  1892, 
and  the  nineteenth  day  of  April,  1894,  on  the  ground  that  all 
warrants  issued  between  said  dates  had  been  once  paid;  that  the 
said  warrants  were  erroneously  included  in  this  injunction,  and 
have  never  been  paid;  that  neither  the  plaintiff  herein,  nor  any 
person  interested  in  the  warrants  herein  sued  upon,  was  a  party 
to  the  action  wherein  said  Murry  was  plaintiff.     A  demurrer 
waa  interposed  to  the  petition  and  affidavit  on  the  grounds:  1. 
That  there  is  a  defect  of  parties  defendant;  2.  That  the  petition 
end  affidavit  do  not  state  facts  sufficient  to  authorize  the  issu- 
ance of  the  writ;  and  3.  That  plaintiff  has  a  plain,  speedy,  and 
adequate  ^^^  remedy  at  law.     This  demurrer  was  sustained  by 
the  court,  and,  the  plaintiff  having  elected  to  stand  upon  her 
complaint,    judgment  was  rendered  against  her  for  costs,  and 
dismissing  her  action,  from  which  judgment  this  appeal  is  taken. 
The  principal  question  discussed  in  the  briefs  of  counsel,  and, 
in  our  view  of  the  case,  the  only  one  requiring  an  extended  dis- 
cussion here,  is  whether  the  injunction  was  a  sufficient  excuse 
for  the  refusal  on  the  part  of  the  city  treasurer  to  pay  appel- 
lant's warrants.     That  it  was  sufficient  is  stoutly  asserted  by 
counsel  for  the  respondent,  and  in  support  of  their  contention 
the  following  cases  are  cited:'  Ohio  etc.  E.  E.  Co.  v.  Commission- 
ers of  Wyandot  County,  7  Ohio  St.  278;  State  v.  Kispert,  21 
Wis.  *387,  392;  Ex  parte  Fleming,  4  Hill,  581.     The  decisions 
in  these  cases  seem  to  have  been  based  solely  upon  the  proposi- 
tion that  the  court  would  not  place  the  defendant  between  two 
fires  by  subjecting  him  to  contradictory  orders.     It  is  said  in  the 
Ohio  case  that,  if  the  writ  of  mandate  should  issue,  the  defend- 
ant would  be  guilty  of  contempt  if  he  did  not  obey  it,  while,  on 
the  other  hand,  he  would  be  equally  in  contempt  for  disobeying 
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the  decree  of  injunction.  While  we  entertain  the  greatest  re- 
spect for  the  learning  and  ability  of  the  courts  which  rendered 
these  decisions,  we  are  not  disposed  to  follow  them,  for  the  rea- 
sons: 1.  That  they  impliedly,  at  least,  seem  to  concede  that  a 
person  may  be  bound  by  a  judgment  although  he  was  not  a  party 
to  the  action  in  which  it  was  rendered;  and  2.  That  they  in 
effect  concede,  contrary  to  the  rule  announced  by  this  and  other 
courts,  that  a  violation  of  a  void  order  or  judgment  will  subject 
the  party  disregarding  it  to  punishment  as  for  contempt. 

In  State  v.  Milligan,  3  Wash.  144,  this  court  held  that  an 
officer  of  the  city  of  ^'^^  Tacoma  was  not  bound  by  an  injunction 
of  the  superior  court  which  was  void  for  lack  of  jurisdiction  in 
the  court.  It  is  true  that,  in  that  case,  the  court  had  not  juris- 
diction of  the  subject  matter,  but  the  result  would  have  been 
the  same  had  there  been  want  of  jurisdiction  of  the  person.  Up- 
on this  subject,  Mr.  Freeman,  in  his  work  on  Judgments,  fourth, 
edition,  section  116,  says:  **If  the  want  of  jurisdiction  over 
either  the  subject  matter  or  the  person  appears  by  the  record,, 
or  by  any  other  admissible  evidence,  there  is  no  doubt  that  the 
judgment  is  void."  And  in  the  following  section  he  states  what 
we  deem  would  be  held  to  be  good  law  everywhere,  that:  "A  void 
judgment  is,  in  legal  effect,  no  judgment.  By  it  no  rights  are 
divested.  From  it  no  rights  can  be  obtained.  Being  worthless 
in  itself,  all  proceedings  founded  upon  it  are  equally  worthless. 
It  neither  binds  nor  bars  anyone.  All  acts  performed  under  it,, 
and  all  claims  flowing  out  of  it,  are  void.  The  parties  attempt- 
ing to  enforce  it  may  be  responsible  as  trespassers." 

And  Judge  Van  Fleet  declares  the  law  to  be  that,  if  a  judg- 
ment is  lacking  either  in  jurisdiction  of  the  subject  matter  or  of 
the  person,  it  is  entirely  worthless,  no  matter  in  what  court 
rendered,  and  no  one  is  bound  to  obey  it.  The  oath  of  all  offi- 
cers compels  them  to  disregard  it.  And  he  further  says  that  a 
few  cases  hold  that  want  of  jurisdiction  over  the  person  does 
not  make  the  judgment  of  the  superior  court  void,  but  they  are 
out  of  line  and  wrong  on  principle:  Van  Fleet  on  Collateral 
Attack,  sec.  16.  And  in  accordance  with  this  principle  this 
court,  in  the  case  of  Stallcup  v.  Tacoma,  13  Wash.  152,  52  Am. 
St.  Eep.  25,  observed:  "The  remaining  allegations  of  the  com- 
plaint are  directed  to  questions  which,  in  our  view,  ought  not 
to  be  considered  by  a  court  of  equity  without  having  all  of  the 
parties  directly  •*•  affected  by  the  decree  before  it  ...  .  Such 
a  decree  could  have  no  binding  force  as  against  Btrangen  to  tht 

record." 

AM.  9r.  rbt..  voi.  Lxvn.-« 
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That  a  party  or  officer  is  not  bound  by  a  void  injunction  or 
order  of  the  court  and  will  not  be  punished  for  violation  thereof, 
was  also  decided  in  the  following  cases:  In  re  Sawyer,  124  U.  S. 
200;  Ex  parte  Fisk,  113  U.  S.  713;  In  re  Ayers,  123  U.  S.  443; 
Walton  V.  Develing,  61  111.  201;  Andrews  v.  Knox  County,  70 
111.  65;  Darst  v.  People,  62  111.  306;  Lamb  v.  Eailroad  Co.,  39 
Iowa,  333;  Sailing  v.  Johnson,  25  Mich.  489;  Smith  v.  People, 
2  Colo.  App.  99.  And  that  it  is  the  duty  of  an  officer  to  obey 
the  law,  rather  than  the  order  of  the  court,  is  expres&ly  an- 
nounced in  Walton  v.  Develing,  61  111.  201,  in  which  the  court 
said:  "The  court,  as  well  as  the  inferior  officer,  must  be  gov- 
erned by  the  law.  When  the  law  imposes  a  positive  duty  upon 
«  public  functionary,  and  a  court  commands  him  not  to  perform 
it,  he  must  obey  the  law  and  disobey  the  writ  of  the  court." 

Not  is  our  view  that  the  injunction  was  not  available  as  a  de- 
fense in  this  case  w'ithout  the  support  of  high  authority  else- 
where. In  Mayor  v.  Lord,  9  Wall.  409,  which  was  a  mandamus 
proceeding  to  compel  the  mayor  and  aldermen  of  the  city  of 
Davenport  to  levy  a  tax  to  pay  a  judgment  obtained  against  the 
city  by  the  plaintiffs,  and  in  which  the  defendants  pleaded  that 
they  had  been  enjoined  from  levying  the  tax,  the  court  said: 
"The  injunction  cannot  avail  the  respondents.  The  relator  was 
not  a  party  to  the  proceeding.'* 

And  in  Smith  v.  Commissioners,  2  Woods,  596,  which  was  a 
mandamus  to  compel  the  commissioners  to  levy  and  collect  a 
tax  for  the  payment  of  coupons  detached  from  ®*^  bonds,  the 
court  held  that  an  injunction  in  which  the  plaintiffs  were  not 
parties,  restraining  the  commissioners  from  levying  and  collect- 
ing any  tax  to  pay  said  indebtedness,  was  not  a  good  defense  to 
the  proceeding.  In  the  course  of  his  opinion.  Justice  Bradley 
of  the  supreme  court,  sitting  as  circuit  justice,  used  the  follow- 
ing language  with  respect  to  the  injunction:  "The  court  of 
.county  commissioners  of  Tallapoosa  county  is  under  injunction, 
it  is  true,  not  to  do  the  very  thing  which  a  mandamus  from  this 
court  would  require  them  to  do.  But  they  cannot  be  embar- 
rassed by  this,  because  the  act  of  the  law,  as  well  as  the  act  of 
God,  can  always  be  pleaded  in  excuse  of  performing  or  not  per- 
lorming  an  act.  The  mandamus  of  this  court  would  be  an  act 
of  the  law,  which  could  thus  be  pleaded  by  the  commissioners  in 
excuse  of  not  obeying  the  injunction,  and  such  an  excuse  will 
■ondoubtedly  be  accepted  by  the  chancery  court.  This  is  so,  not 
because  this  court  has  any  superiority  over  that  court,  but  from 
4he  nature  and  circumstances  of  the  case,  and  particularly  from 
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the  fact  that  the  plaintiffs  in  this  case  were  not  parties  in  that 
court.  Had  they  been  parties,  and  had  they  instituted  suit  and 
obtained  judgment  against  the  injunction  of  the  chancery  court, 
they  would  be  guilty  of  contempt,  and  answerable  therefor  to 
that  court.  But,  not  being  parties,  tliey  are  not  affected  by  the 
proceedings  had  therein,  and  cannot  be  deprived  of  the  execu- 
tion of  their  judgments.'* 

It  seems  to  us  that  the  above  states  the  true  doctrine  upon  this 
question,  and  the  same  principle  was  announced  on  the  author- 
ity of  Mayor  v.  Lord,  9  AYall.  409;  in  Clews  v.  Lee  County,  2 
Woods,  474.  In  State  v.  Dubuclet,  26  La.  Ann.  127,  which  was 
a  proceeding  by  mandamus  to  compel  the  state  treasurer  to  pay 
certain  state  warrants,  it  was  likewise  held  that  the  plea  that  the 
treasurer  had  been  enjoined  from  paying  them  was  insufificient: 
See  also,  United  States  v.  Council  of  Keokuk,  6  Wall.  518. 

***'*  It  is  suggested  by  the  learned  counsel  for  the  respondent 
that  there  is  a  defect  of  parties  appearing  upon  the  face  of  the 
petition  and  affidavit,  but  we  think  otherwise.  We  must  pre- 
sume thai  the  claims  evidenced  by  these  warrants  were  properly 
allowed  by  the  city  council  and  audited  by  the  comptroller, 
for  the  presumption  is  that  all  officers  perform  their  duties. 
And  the  fact  that  these  warrants  were  signed  by  the  president 
of  the  council  and  the  city  clerk,  countersigned  by  the  comp- 
troller, endorsed  by  the  city  treasurer,  and  are  now  in  the  pos- 
session of  the  appellant,  raises  the  presumption  that  they  have 
not  been  paid,  and  it  is  the  duty  of  the  treasurer,  enjoined 
by  the  law  under  which  he  is  acting,  to  pay  such  war- 
rants, and,  if  he  has  any  defense  it  is  incumbent  upon  him 
to  establish  it.  In  Bacon  v.  Tacoma,  19  Wash,  674,  we  endeav- 
ored to  show  that,  under  our  statute,  mandamus  is  the  proper 
remedy  to  compel  the  city  treasurer  to  pay  warrants  properly 
drawn  upon  him,  and  that  in  such  a  proceeding  all  essential 
matters  of  fact  may  be  tried  and  determined,  and  the  authorities 
there  cited  are  applicable  here.  It  is  therefore  unnecessary  to 
enter  into  a  discussion  of  these  questions  at  this  time. 

For  the  foregoing  reasons  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded,  with  instructions  to  overrule 
the  demurrer. 

Gordon  and  Dunbar,  J  J.  concur. 


JUDGMENTS— VOID  FOR  LACK  OP  JURISDIOTTON.— A  Jndf^ 
ment  showing  upon  Its  face  thnt  the  court  rendering  It  had  no  Jur- 
isdiction, either  of  the  person  or  of  the  subject  matter,  Is  abso- 
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lutely  void:  Note  to  HIgglns  v.  Bordages,  63  Am.  St.  Rep.  778; 
Springer  v.  Shavender,  118  N.  C.  33;  54  Am.  St  Rep.  708,  and  note. 
MANDAMUS  TO  MUNICIPAL  CORPORATIONS.— The  courts 
of  this  country  have  been  liberal  in  granting  relief  by  mandamus 
against  public  corporations  and  their  officers  in  all  cases  where  a 
plain  and  Imperative  duty  is  imposed  by  law,  so  that  they  are  merely 
called  upon  to  act  In  a  ministerial  capacity,  without  having  to  exer- 
cise their  judgment  as  to  whether  or  not  the  duty  should  be  per- 
formed: See  monographic  note  to  Dane  v.  Derby,  89  Am.  Dec.  787. 
See  Ohxej  r.  Harvey,  50  111.  463;  99  Am.  Dec  680.  and  note. 


OASES 


SUPREME  COURT 


WEST  VIRGINIA. 


Hall  v.  Norfolk  and  Western  R.  R.  Co. 

[44WE8T  Virginia,  86.) 

STATUTBS-PENAL  —  DEFINITION— CONSTRUCTION.— A 
statute  imposing  a  penalty  or  forfeiture  for  transgression  of  its  pro- 
visions, or  for  doing  a  thing  prohibited.  Is  penal,  and  must  be  strictly 
construed. 

RAILROAD  COMPANIES  —  OVERCHARGES  —  PENAL 
STATUTE.— Statutes  imposing  penalties  for  overcharges  In  freight 
or  passenger  rates  by  railroad  companies  are  penal  in  their  nature, 
and  must  be  strictly  construed. 

PENAI/TY— DEFINITION.— A  penalty  is  in  the  nature  of  a 
punishment  for  the  nonperformance  of  an  act,  or  for  the  perform- 
ance of  an  unlawful  act;  and  involves  the  idea  of  punishment, 
whether  enforced  by  a  civil  or  criminal  proceeding  or  action. 

AGENCY- LIABILITY  FOR  PENAL  OR  CRIMINAL  ACT 
OP  AGENT.— A  principal  is  liable  for  the  acts  of  his  agent  done  in 
the  course  of  the  pei-formance  of  the  principal's  business,  whether 
the  agent  is  authorized  or  not,  so  long  as  such  acts  are  civil  In  their 
nature;  but  he  is  not  liable  for  criminal  or  penal  acts  of  bis  agent 
unless  done  by  his  authority,  assent,  or  approval. 

RAILROAD  COMPANIES— OVERCHARGES  BY  AGENT- 
PENAL  STATUTE.— A  railroad  company  is  not  liable  for  the  pen- 
alty or  punishment  Imposed  by  statute  for  making  overcliarges  in 
freight  or  passenger  rates,  when  such  overcharge  is  made  by  its 
conductor,  unless  the  company  has  authorized  or  approved  his  act. 

A.  W.  Reynolds  and  Johnston  and  Hale,  for  the  appellant. 

^"  BRANNON,  J.  Hall  brought  an  action  of  debt  against 
the  Norfolk  and  ^^  Western  Railroad  Company  to  recover  the 
fixed  penalty  of  five  hundred  dollars  imposed  upon  railroads  by 
clause  6,  chapter  54,  section  82  of  the  Code  of  1891,  for  over- 
charge of  rates,  and  recovered  judgment,  and  the  company  sued 
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out  this  writ  of  error.  The  first  question  of  decisive  importance 
13  whether  the  act  of  the  conductor  in  making  the  alleged  over- 
charge binds  the  company,  in  the  absence  of  evidence  that  it 
was  ordered  or  ratified  by  it.  It  is  clear  that  the  principal  is 
liable  for  a  tort  done  by  its  agent,  in  an  action  for  the  recovery 
of  damages  to  compensate  one  injured  by  such  tort,  when 
committed  in  the  course  of  the  agent's  employment,  though  the 
principal  did  not  authorize,  participate  in,  or  ratify  the  act,  and 
though  it  was  done  without  his  authority,  and  even  against  his 
orders.  This  liability  is  based,  not  on  the  idea  of  the  agent's 
authority,  but  on  public  policy.  One  without  fault  is  hurt  by 
another's  agent  in  the  course  of  the  principal's  business,  and 
that  principal  must  make  reparation.  The  test  is  whether  the 
act  was  done  in  the  course  of  the  performance  of  the  principal's 
business,  not  whether  the  agent  had  authority  to  do  the  act: 
1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1151;  1  Elliott  on  Rail- 
roads, sees.  213,  214;  Gregory  v.  Ohio  Riv.  R.  R.  Co.,  37  W. 
Va.  606;  Gillingham  v.  Ohio  etc.  R.  R.  Co.,  35  W.  Va.  588,  592; 
29  Am.  St.  Rep.  837.  It  is  different  in  cases  of  contract.  The 
act  must  be  within  the  authority,  there.  It  is  also  clear  that, 
while  the  principal  is  liable  civilly  for  the  acts  of  the  agent,  he 
is  not  liable  criminally.  He  is  liable  for  acts  civil  in  their  na- 
ture, not  those  criminal  or  penal  in  nature,  unless  done  by  his 
authority  or  assent,  or  approval:  1  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  1161;  Lewis'  case,  4  Leigh,  664.  Such  being  the  law, 
what  is  the  cast  of  the  act  done  by  the  conductor  in  this  case, 
if  it  was  done?  If  an  overcharge  in  passenger  or  freight  rates 
is  made  by  a  railroad  company,  the  act  is  made  a  misdemeanor 
by  clause  15a  of  the  Code,  page  565,  with  very  severe  punish- 
ment; and  for  the  act  an  indictment  lies,  and  the  fine  goes  to 
the  state.  For  the  very  same  act  a  penalty  of  five  hundred  dol- 
lars is  given  the  party  aggrieved,  by  clause  5,  in  addition  to  the 
fine  to  the  state,  and  in  addition  to  the  right  to  recover  the 
amount  of  excessive  charge  collected  by  the  company,  as  this 
penalty  is  cumulative,  and  does  not  deprive  the  party  ^^  of  his 
civil  action  for  money  had  and  received  in  wrong:  4  Elliott  on 
Railroads,  sec.  1564;  8  Am.  &  Eng.  Ency.  of  Law,  934;  Hutchin- 
son on  Carriers,  sec.  756b.  Thus,  for  mere  compensation  the 
wronged  party  has  his  civil  action  for  money  had  and  received 
for  his  wrong,  and  also  a  right  to  demand  the  five  hundred 
dollar  penalty.  They  are  in  their  nature  different  things.  Xo 
one  would  say  that  upon  an  indictment  for  the  misdemeanor 
the  act  would  be  treated  otherwise  than  a  criminal  act.     The 
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very  same  act  carries  with  it  a  penalty  of  five  hundred  dollars 
to  the  individual,  not  for  compensation  to  him  to  redress  his 
actual  loss,  hut  purely  for  punishment.  In  this  case  Hall  was 
overcharged,  if  at  all,  only  thirty-eight  cents,  on  a  ride  of  four 
miles;  and  of  course,  the  penalty  is  not  for  compensation,  but 
punishment.  The  act  thus  has  two  punitive  penalties,  one  to 
the  state,  and  the  other  to  the  individual,  for  one  and  the  same 
act,  which  is  a  public  wrong  entailing  two  penalties.  You  can- 
not make  two  civil  actions  for  compensating  the  party  out  of 
that  act,  but  you  can,  out  of  one  act  of  public  wrong,  make 
two  penalties.  The  defendant  has  been  held  liable  for  the  crime 
of  its  conductor,  when  it  neither  ordered  it,  nor  ratified  it,  nor 
knew  of  it,  but  the  act  was  against  its  published  rates,  and  in 
violation  of  its  directions  to  the  conductor  to  collect  only  lawful 
fares  by  the  tariff  rates  furnished  him.  If  he  did  that  act,  he 
did  it  by  mistake,  or  in  violation  of  orders.  I  take  it  that  the 
legislature  did  not  intend  to  punish  the  corporation,  if  inno- 
cent, with  such  severe  penalties.  I  can  readily  see  that  it  is 
just  and  good  policy  to  thus  punish  a  railroad  company  for  such 
wrong,  if  done  by  its  authority  or  with  its  approval;  but  we 
ought  not  to  give  that  liberality  of  construction  to  the  statute 
which  imposes  such  injustice,  because  it  is  a  highly  penal  statute, 
and  its  words  do  not  make  the  company  liable  for  unauthorized 
acts  of  agents,  nor  does  reason  or  justice  call  for  it;  and  penal 
statutes  are  to  be  strictly  construed,  and  applied  only  to  cases 
plainly  within  them  and  their  reasonable  intent.  Under  this 
principle,  it  must  be  shown  that  the  company  ordered  or  ap- 
proved the  act,  as  it  was  held  that  the  company  must  have  ap- 
proved running  cars  on  Sunday,  or  authorized  it,  to  make  it  lia- 
ble for  the  penalty  fixed  for  such  act:  State  v.  Baltmore  etc. 
Ry.  Co.,  15  W.  Va.  362,  »»  389;  36  Am.  Rep.  803.  There  the 
acts  of  its  ofiicers  did  not  bind  it  for  the  penalty,  because  it 
did  not  appear  that  the  company  authorized  or  approved  the 
act.     That  case  settles  this  one  in  favor  of  the  defendant. 

The  latest  work  on  railroads,  of  high  and  standard  author- 
ity (Elliott  on  Railroads,  sec.  715),  says:  "On  the  other  hand,  it 
is  held  that  statutes  relating  to  criminal  offenses,  and  all  statutes 
which  impose  as  punishment  any  penalties,  pecuniary  or  other- 
wise, for  forfeitures  of  money  or  other  property,  or  which  pro- 
vide for  the  recovery  of  damages  beyond  just  compensation  to 
the  party  injured,  either  recovered  in  a  suit  by  the  state,  or  a 
private  individual,  are  penal,  in  the  sense  that  they  fall  under 
the  rule  of  strict  construction.     This  is  the  only  doctrine  that 
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can  be  defended  on  principle.**  Statutes  of  the  character  in- 
volved in  this  case,  imposing  penalties  for  overcharges,  have 
been  held  penal,  and  subject  to  rigid  construction:  Hines  v. 
Wilmington  etc.  R.  R.  Oo.  (Freight  Discrimination  cases),  95 
N.  C.  434;  59  Aul  Rep.  250;  Louisville  etc.  R.  R.  Oo.  v.  Com- 
monwealth, 99  Ky.  132;  59  Am.  St.  Rep.  457.  So  a  statute  giv- 
ing a  penalty  for  leaving  a  gate  swinging  open  over  a  highway 
was  held  penal  in  Allen  v.  Stevens,  29  N.  J.  L.  509.  In  Brooks 
v.  Western  Union  Tel.  Co.,  56  Ark.  224,  an  act  imposing  a 
penalty  for  refusing  to  transmit  telegrams  over  the  line  waa  held 
penal,  and  not  to  include  the  act  of  refusing  to  deliver  a  tele- 
gram after  its  transmission.  The  opinion  very  appropriately 
says  (what  is  applicable  to  this  case)  that:  "The  statute  is  penal, 
and  its  terms  cannot  be  extended  beyond  their  obvious  mean- 
ing. Where  there  is  a  doubt,  euch  an  act  ought  not  to  be  con- 
fitrued  to  inflict  a  penalty  which  the  legislature  may  not  have 
intended.  This  is  a  familiar  rule  of  construction.  Applied  to 
this  case,  it  resolves  the  question  in  favor  of  the  company,  for  it 
cannot  be  said  that  the  language  plainly  implies  the  intention 
to  visit  a  penalty  for  a  refusal  to  deliver  a  message  after  it  had 
been  transmitted.**  All  penal  statutes  are  construed  strictly,  and 
not  "extended  by  mere  implication  to  include  cases  or  acts  not 
clearly  described  by  the  words**:  23  Am.  &  Eng.  Ency.  of  Law, 
374,  375;  18  Am.  &  Eng.  Ency.  of  Law,  270.  "Penal  statutes 
are  those  by  which  punishments  are  imposed  for  transgression  of 
the  law.  They  are  construed  strictly,  and  more  or  less  so  ac- 
cording to  the  severity  of  the  penalty.  "**  When  a  law  imposes 
a  punishment  which  acts  upon  the  offense  alone,  and  not  as  a 
reparation  to  the  party  injured,  and  where  it  is  entirely  within 
the  discretion  of  the  lawgiver,  it  will  not  be  presumed  that  he 
intended  it  should  extend  further  than  his  expression;  and  hu- 
manity would  require  that  it  should  be  so  limited  in  construc- 
tion": Sutherland  on  Statutory  Construction,  sec.  208.  It  does 
not  make  the  statute  any  the  less  penal  that  the  penaly  is  en- 
forced by  an  action  in  form  civil.  That  matter  relates  only  to 
the  procedure.  A  penalty  "is  in  the  nature  of  punishment  for 
the  nonperformance  of  an  act  or  for  the  performance  of  an  un- 
lawful act.  It  involves  the  idea  of  punishment,  whether  enforced 
by  a  civil  or  criminal  procedure":  Anderson's  Law  Dictionary, 
763,  quoted  in  an  excellent  case  on  the  subject,  Woolverton  v. 
Taylor,  132  111.  197;  22  Am.  St.  Rep.  521.  Endlich  on  Interpre- 
tation of  Statutes,  sec.  331,  says:  "It  is  immaterial,  for  the  pur- 
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pose  of  the  application  of  the  rule  of  strict  construction,  whether 
the  proceedings  for  the  enforcement  of  the  penal  law  be  criminal 
or  civil.  Thus,  an  act  giving  a  party  injured  a  civil  action  for 
the  recovery  of  a  penalty  imposed  upon  a  public  officer  for 
charging  illegal  fees  is  a  penal  act;  so  that  the  taking  of  exces- 
sive fees  by  a  person,  after  the  expiration  of  his  office,  for  ser- 
vice done  while  in  office,  is  beyond  the  reach  of  the  act."  In 
Virginia  the  statute  against  usury  has  been  several  times  held 
to  be  penal,  requiring  proof  beyond  rational  doubt:  Brocken- 
brough  V.  Spindle,  17  Gratt.  21,  33. 

I  think  that  my  construction  of  clause  5  is  strengthened  by 
looking  at  clauses  15  and  15a,  as  all  are  in  pari  materia,  and  in 
the  same  act.  Clause  15  enacts  that  any  willful  violation  of  the 
act  by  any  railroad  corporation  shall  be  deemed  a  forfeiture  of  its 
franchise.  Would  any  reasonable  person  say  that  a  paltry  over- 
charge of  thirty-eight  cents,  as  in  this  case,  by  a  conductor,  with- 
out authority  or  approval  of  the  company,  would  visit  upon  it 
the  dreadful  penalty  of  forfeiture  of  its  franchise?  You  would 
not,  by  liberal  construction,  do  this.  Then  why,  for  the  very 
same  act,  impose  the  heavy  penalty  of  five  hundred  dollars  to 
the  individual,  not  for  compensation,  but  for  punishment? 
Clause  15a  enacts  that  "any  railroad  company  or  corporation 
....  their  officers  or  agents,  who  shall  charge,  demand,  or  re- 
ceive more  than  the  lawful  charges,  for  transportation  **  or 
travel  upon  their  railroad,  shall  for  each  offense  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  fined  not  less  than 
one  hundred  dollars  or  more  than  five  hundred  dollai-s."  That 
means  that  where  the  corporation  authorizes  it,  it  shall 
be  liable,  but  where  it  is  the  unauthorized  act  of  the  agent,  he 
is  liable.  The  agent  or  officer  is  not  liable  to  the  five  hundred 
dollar  penalty  under  clause  5 — ^he  is  not  mentioned  there;  and, 
to  impose  it  on  the  corporation,  it  must  be  authorized,  or  ap- 
proved. It  must  be  its  willful  act,  like  the  act  required  under 
clause  15,  to  lose  its  franchise.  Indeed,  it  may  be  a  question 
whether  any  officer's  unauthorized  act,  whether  he  be  high  or 
.low,  could  subject  a  corporation  to  these  severe  penalties — 
whether  it  would  not  require  company  action,  or  action  by  some 
one  authorized  to  fix  rates,  to  bind  the  company,  for  a  mere 
subaltern  could  not. 

Under  these  principles,  error  was  committed,  prejudicial  to  the 
defendant,  upon  the  trial,  in  giving  plaintiff's  instructions  1  and 
2,  the  former  telling  the  jury  that  it  was  not  incumbent  upon  the 
plaintiff  to  prove  his  case  beyond  a  reasonable  doubt,  but  by  a 
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mere  preponderance  of  the  evidence;  the  latter  stating  that  the 
mere  collection  of  sixty  cents  by  the  conductor  rendered  the 
company  liable.  And  error  was  committed  in  refusing  defend- 
ant's instructions  1  and  3,  the  former  instructing  that  if  the  con- 
ductor collected  sixty  cents,  and  the  company  had  a  schedule 
of  rates  for  the  government  of  its  conductors  in  collecting  fares 
from  passengers,  and  a  duplicate  of  it  was  furnished  to  the  con- 
diictor,  and  it  was  against  the  rules  of  the  company  for  the  con- 
ductor to  charge  the  plaintiff  more  than  the  rates  fixed  by  said 
schedule,  and  if  said  rates  were  not  more  than  the  law  allowed, 
then  the  jury  must  find  for  the  defendant;  and  No.  3  instruct- 
ing that,  before  the  jury  could  find  for  the  plaintiff,  they  must 
believe  from  the  evidence,  to  the  exclusion  of  every  reasonable 
doubt,  that  the  company  charged  the  plaintiff  more  than  was  al- 
lowed by  law,  and  that  notwithstanding  the  conductor  charged 
sixty  cents,  which  was  more  than  the  law  allowed,  if  the  jury 
believed  that  the  rules  of  the  company  did  not  allow  the  con- 
ductor to  charge  the  plaintiff  more  than  was  allowed  by  law,  and 
that  he  acted  in  violation  of  "**  the  rules  of  the  company,  the 
act  of  the  conductor  was  not  the  act  of  the  company.  The  court 
erred  in  not  setting  aside  the  verdict  of  the  jury,  as  there  was 
no  evidence  tending  to  show  that  the  company  authorized  or 
ratified  the  act,  and,  on  the  contrary,  it  was  clearly  shown  to  be 
against  the  rules  of  the  company.  I  think  that  there  was  no  er- 
ror in  rejecting  pleas  1  and  2,  fixing  one  year  as  a  limitation. 
If  any  statute  applied,  it  would  be  five  years,  under  the  Code 
of  1891,  chapter  104,  section  12.  Reversed  and  new  trial 
granted.  

STATUTES— PENAL— CONSTRUCTION.— Penal  statutes  must 
be  strictly  construed,  and  cannot  be  extended  to  cases  not  clearly 
covered  thereby:  People  v.  Nelson,  153  N.  Y.  90;  60  Am.  St.  Rep, 
592,  and  note.  The  test  to  determine  whether  a  statute  is  penal  is 
to  inquire  whether  its  main  purpose  Is  to  give  compensation  for  an 
injury  or  to  punish  a  wrongdoer:  Adams  v.  Fitchburg  R.  R.  Co., 
67  Vt.  76;  48  Am.  St.  Rep.  800,  and  note.  A  penalty  is  a  punish- 
ment which  the  law  exacts  for  its  violation,  and  may  be  fine,  for- 
feiture, deprivation  of  office,  or  other  right,  or  by  any  other  means 
sanctioned  by  law:  State  v.  Wallbridge,  119  Mo.  383;  41  Am.  St. 
Rep.  663,  and  note. 

AGENCY— LIABILITY  FOR  CRIMES  OF  AGENT.— A  principal, 
to  be  punished  criminally,  must  have  directly  participated  in  the 
act,  or  have  given  such  assent  or  concurrence  thereto  as  would  in- 
volve him  morally  in  guilt  of  the  act:  Commonwealth  v.  Nichols, 
10  Met.  2.59:  43  Am.  Dec.  432,  and  note;  Commonwealth  v.  Gillespie. 
7  Serg.  &  R.  469;  10  Am.  Dec.  475;  Hunter  v.  State,  1  Head,  160;  73 
Am.  Dec.  164. 

MASTER  AND  SERVANT— LIABILITY  FOR  SERVANT'S 
CRIMES.— The  master  is  not  punishable  criminally  for  the  offenses 
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of  his  servant,  unless  they  were  committed  by  his  command  or  with 
his  assent:  Hipp  v.  State,  5  Blaclif.  149;  33  Am.  Dec.  463;  Com- 
monwealth V.  Stevens,  153  Mass.  421;  25  Am.  St.  Rep.  647,  and  note; 
Gulf  etc.  Ky.  Co.  v.  Keed,  80  Tex.  362;  26  Am.  St.  Rep.  749;  Knox 
V.  Eden  Musee  American  Co.,  148  N.  Y.  441;  51  Am.  St.  Rep.  700. 
See  McKinley  v.  Chicago  etc.  R.  R.  Co.,  44  Iowa,  314;  24  Am.  Rep. 
748;  monographic  note  to  Goodloe  v.  Memphis  etc.  B.  R.  Oc,  54  Am. 
St  Rep.  85. 


Geoqan  V,  Egbert. 

[44  West  V  VIRGINIA,  75.] 
RECEIVERS— FOREIGN— RIGHT  TO  REMOVE  ASSETS.— 
A  foreign  receiver  of  a  dissolved  foreign  partnership  has  no  right  to 
remove  the  funds  of  such  firm  out  of  the  state,  to  the  detriment  of 
resident  creditors  thereof,  or  of  separate  creditors  of  the  firm  mem- 
bers, until  he  sliows  that  the  firm  is  insolvent  and  that  such  funds 
are  necessary  to  satisfy  i>artnership  debts,  regardless  of  any  claim 
thereto  by  the  debtor  partner. 

•  RECEIVERS— FOREIGN— RIGHT  TO  PROPERTY.— A  for- 
eign receiver  cannot  assert  title  to  property  within  the  state,  as 
against  the  attachment  of  a  resident  creditor,  especially  when  the 
sole  purpose  of  the  receivership  is  to  enable  the  debtor  to  hinder, 
delay,  and  defraud  resident  creditors. 

R.  W.  Monroe,  for  the  appellant. 

H.  B.  Gilkenson,  for  the  appellees. 

''^  DENT,  J,  On  writ  of  error  to  a  Judgment  of  the  circuit 
court  of  Kanawha  county,  entered  on  the  tenth  day  of  Januar}', 
1896,  in  case  of  interpleader  to  try  the  right  to  properi^y  attached. 
On  the  fifteenth  day  of  May,  1892,  and  prior  thereto,  Egbert 
and  Sears,  composing  the  firm  of  Egberi;  &  Co.,  at  Brownstown, 
West  Virginia,  were  engaged  in  buying  and  selling  flour,  and 
feed,  et  cetera,  bujdng  their  flour  from  the  Dresden  Milling  Com- 
pany, a  firm  composed  of  Jacob  Walters,  William  Snyder,  and  the 
same  Fred  H.  F.  Egbert,  and  doing  a  milling  business  at  Dres- 
den, Ohio,  Egbert  owning  a  half  interest  therein.  On  the  fif- 
teenth day  of  May,  1892,  plaintiff,  Grngan,  purchased  of  Egbert 
&  Co,  one  hundred  and  thirty-three  barrels  of  flour,  for  which 
Grogan  paid  in  hand,  by  his  negotiable  note,  the  sura  of  five  hun- 
dred and  forty-four  dollars  and  twenty  cents;  and  this  flour 
turned  out  to  be  musty  and  unmerchantable.  The  firm  of  p]g- 
be,rt  &  Co.  was  dissolved  on  the  fifteenth  day  of  May,  1892,  and 
never  afterward  sold  flour  anywhere.  On  the  sixteenth  day  of 
May,  1892,  on  the  petition  of  the  partner,  Egbert,  owning  one- 
half,  and  by  the  consent  of  the  other  two  members  of  the  firm, 
the  court  of  common  plea?  of  AFuskingum  county,  state  of  Ohio, 
appointed  F.  W.  Gasche,  the  plaintiff  in  this  interpleader,  tho 
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receiver  for  the  Dresden  Milling  Company,  whose  assets  consisted 
of  a  mill,  grain,  flour,  feed,  et  cetera,  with  directions  to  collect 
the  debts  of  the  firm,  operate  the  flouring-mill,  and  make  such 
purchases  of  grain  as  might  be  necessary  to  carry  on  the  busi- 
ness, but  without  incurring  any  indebtedness.  On  or  about  the 
fifteenth  day  of  August,  1892,  this  receiver,  through  his  agent, 
Egbert,  sold  one  hundred  and  twenty-five  barrels  of  flour  to  De 
Gruyter,  Fuller  &  Co.,  of  Charleston,  manufactured  at  the  Dres- 
den Mill,  by  the  receiver,  under  the  order  of  the  Ohio  court. 
The  price  of  the  flour  sold  was  four  hundred  '"''  and  twenty-six 
dollars  and  sixty-three  cents.  The  legal  title  to  the  flour  while 
it  remained  in  Ohio  was  in  F.  W.  Gasche,  the  receiver.  It  does 
not  appear  that  the  firm  of  Egbert  &  Co.  ever  had  any  interest 
of  any  kind  in  this  flour,  but  F.  W.  F.  Egbert,  of  the  firm  of  Eg- 
bert &  Co.,  had  been  a  member  of  the  dissolved  firm  of  the  Dres- 
den Milling  Company.  On  the  twentieth  day  of  August,  1892, 
plaintiff,  Grogan,  brought  his  suit  in  trespass  on  the  case,  in 
assumpsit,  in  the  circuit  court  of  Kanawha  county,  for  the  breach 
of  the  warranty  of  the  quality  of  the  flour  sold  to  plaintiff  by 
Egbert  &  Co.;  and  on  the  sixth  day  of  December,  1892,  an  at- 
tachment was  taken  out,  and  the  De  Gruyter-Fuller  Company 
were  designated  on  the  attachment  as  persons  indebted  to  and 
having  in  their  hands  and  possession  the  effects  of  the  firm  of 
Egbert  &  Co.,  and  of  Fred  H.  F.  Egbert  and  E.  Sears  individ- 
ually; and  on  the  same  day  this  order  of  attachment  was  served 
on  each  of  the  members  of  the  firm  of  the  De  Gruyter-Fuller 
Company.  Thereupon  defendant  Egbert  appeared,  and  entered 
the  plea  of  not  guilty.  The  issue  was  tried  by  a  jury,  who  found 
for  plaintiff  the  sum  of  three  hundred  and  twenty-four  dollars 
and  twenty-four  cents  damages,  upon  which  the  court  entered 
judgment. 

On  the  twenty-ninth  day  of  March,  1894,  F.  W.  Gasche,  as  re- 
ceiver, filed  his  petition,  disputing  the  validity  of  plaintiff's  gar- 
nishment, stating  his  claim  to  the  debt  due  from  the  De  Gruy- 
ter-Fuller Company  as  receiver,  and  the  nature  of  his  claim,  and 
gave  security  for  costs,  as  required  by  law;  and  on  the  twenty- 
first  day  of  December,  1894,  the  court  impaneled  a  jury  to  in- 
quire into  t]ie  receiver's  claim,  and  try  whether  or  not  this  debt 
due  from  tlie  De  Gruyter-Fuller  Company  was  the  property  of 
P.  W.  Gasche,  receiver,  as  claimed  in  his  petition  at  the  time 
the  same  was  levied  on.  During  the  progress  of  the  trial  of  this 
issue,  the  receiver,  Gasche,  introduced  in  evidence,  over  the  ob- 
jection of  plaintiff,  Grogan,  the  record  of  the  proceedings  of  the 
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court  of  common  pleas  of  Muskingum  county,  Ohio.  This  tran- 
script was  duly  certified,  and  was  certainly  admissible  and  rele- 
vant, as  showing  the  fact  and  time  of  his  appointment,  and  the 
extent  of  the  authority  tliereby  conferred  upon  him. 

"^^  The  main  question  involved  is  as  to  the  rights  of  the  re- 
ceiver, Gasche,  to  take  the  property  in  controversy  away  from 
the  plaintiff^s  attachment.  The  weight  of  authority  seems  to  be 
that  a  receiver  cannot,  as  of  right,  sue  in  a  foreign  court,  but  is 
confined  to  the  courts  of  the  state  of  his  appointment:  Booth  v. 
Clark,  17  How.  322;  High  on  Keceivers,  239.  Yet  his  right  to 
bring  such  suits  ordinarily  is  now,  as  a  general  rule,  recognized 
as  arising  from  the  application  of  the  doctrine  of  interstate  com- 
ity (Chandler  v.  Siddle,  3  Dill.  477;  Fed.  Oas.  No.  2594);  and  the 
evident  tendency,  as  a  matter  of  general  convenience,  is  to  ac- 
cord to  them  such  rights  of  action  in  all  the  states  of  the  Union 
as  they  have  in  the  state  or  in  the  jurisdiction  of  their  appoint- 
ment, subject  to  the  due  protection  of  the  rights  of  the  citizens 
of  such  foreign  states:  High  on  Receivers,  241.  As  between 
the  states  of  the  Union,  these  rights  are  never  denied,  except 
where  the  claim  of  such  receiver  comes  in  conflict  with  the  rights 
of  resident  creditors.  To  these  the  receiver's  rights  must  yield, 
for  the  first  duty  of  a  state  is  to  its  own  citizens:  Hoyt  v.  Thomp- 
son, 5  N.  Y.  320;  Runk  v.  St.  John,  29  Barb.  585.  In  the  case 
of  Humphreys  v.  Hopkins,  81  Cal.  551,  15  Am.  St.  Rep.  76,  it 
was  held  that  "a  receiver  appointed  by  the  court  of  another  state 
for  the  benefit  of  creditors  therein  residing  can  only  sue  in  this 
Btate  as  such  receiver  on  the  ground  of  comity,  and  such  comity 
will  not  be  so  extended  as  to  sustain  a  suit  by  him  to  replevy 
property  of  the  debtor  which  was  attached  in  this  state  by  a 
creditor  residing  therein,  though  the  property,  when  attached, 
was  in  the  actual  possession  of  the  receiver,  and  brought  by  him 
from  the  state  where  he  was  appointed,  in  tjie  course  of  busi- 
ness." In  Willitta  v.  Waite,  25  N.  Y.  684,  it  is  said:  "A  quasi 
effect  may  be  given  to  the  law  [of  another  state]  as  a  matter  of 
comity  and  interstate  and  national  courtesy,  when  the  rights  of 
creditors  or  bona  fide  purchasers  or  the  interests  of  the  state  do 
not  interfere  by  allowing  the  foreign  statutory  or  legal  trans- 
feree to  sue  for  it  in  the  courts  of  the  state  in  which  the  projH 
erty  is;  but  he  is  regarded  in  such  case  as  representing  the  origi- 
nal owner,  and  to  this  extent  effect  ifl  given  in  one  state  or  county 
to  the  laws  of  another." 

In  this  ease  the  received  must  be  regarded  as  rcpTesenting  "** 
the  Dresden  Milling  Company,  and  entitled  to  only  such  rights  aa 
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to  the  fund  in  controversy  as  such  company,  were  it  before  the 
court.  Ordinarily,  the  rule  is,  according  to  the  weight  of  au- 
thority, that  a  debt  due  a  partnership  cannot  be  garnished  at  th* 
suit  of  an  individual  creditor  of  one  of  the  partners.  In  some 
states  this  rule  does  not  prevail:  Story  on  Partnership,  see.  264, 
p.  415,  note  1;  2  Shinn  on  Attachment,  sec.  519;  Parsons  on  Part- 
nership, 4th  ed.,  256.  The  reason  for  this  r«le  is,  that  the  co- 
partners cannot  be  divested  of  their  right  and  title  in  and  to  the 
fund  while  the  accounts  of  the  copartnership  remain  unsettled, 
or  its  debts  unpaid,  and  because  garnishment  is  a  legal  proceed- 
ing, and  the  equitable  rights  between  the  garnishee  and  the  de- 
fendant cannot  be  adjusted  therein.  "A  court  of  law  has  no 
right  to  adjust  partnership  affairs,  or  appropriate  the  fund  of  all 
for  the  payment  of  an  individual  debt.  It  is  only  after  all  the 
affairs  of  the  firm  have  been  settled  that  an  individual  share  of 
a  partner  can  be  taken  by  process  of  garnishment,  and  applied 
to  the  payment  of  individual  debt."  If  the  affairs  of  the  Dres- 
den Milling  Company  were  fully  settled  then  the  interest  of  Eg- 
bert in  the  fund  was  subject  to  garnishment.  This  fund  was 
garnisheed  as  the  property  of  Egbert.  The  Dresden  Milling 
Company,  of  which  he  was  a  one-half  partner,  through  the  re- 
ceiver, claims  the  fund  as  the  property  of  the  firm  and  not  the 
individual  property  of  Egbert.  To  prevent  its  garnishment, 
therefore,  it  devolves  upon  the  receiver  to  show  that  the  affairs 
of  the  firm  are  unsettled,  and  that  this  fund  is  needed  for  the 
settlement  thereof,  independent  of  any  claim  of  Egbert  thereto. 
The  foreign  receivership  will  not  be  permitted  to  be  a  mere  cover 
by  which  Egbert  prevents  the  seizure  and  application  of  his  prop- 
erty to  his  individual  indebtedness,  and  enable  him  to  remove  the 
same  beyond  the  jurisdiction  of  the  courts  of  this  state.  For 
the  protection  of  resident  citizens,  the  law  requires  the  receiver 
to  show,  not  only  his  receivership,  but  also  the  necessity  for  the 
removal  of  the  fund;  otherwise,  such  receiverships  could  be  made 
the  instrument  of  perpetrating  manifold  fraud.  In  this  case, 
the  receiver  merely  proves  that  he  was  appointed  such  receiver, 
and  that  all  the  property  had  been  converted  into  money;  that 
all  the  debts  ®**  were  paid,  except  some  matters  of  costs.  He 
does  not  show  the  state  of  the  partnership  funds,  nor  that  the 
partnership  has  not  been  fully  closed  up  and  settled,  nor  that 
the  fund  in  controversy  was  in  anywise  needed  for  the  settle- 
ment of  the  firm  affairs,  independent  of  the  claim  of  the  part- 
ner Egbert.  Now,  if  there  are  sufficient  funds  of  the  firm,  other 
than  the  fund  in  controversy,  to  meet  all  demands  against  the 
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firm,  or  if  all  such  demands  have  already  been  discharged,  then 
this  fund  is  the  individual  property  of  Egbert,  though  held  in 
the  firm  name,  and  is  liable  to  garnishment  and  application  to 
his  individual  debts;  and,  under  such  circumstances,  the  foreign 
receivership  will  not  be  permitted  to  prevent  such  application. 
Being  a  mere  trustee  for  Egbert  as  to  the  fund,  the  same  would 
be  subject  to  the  payment  of  Egbert's  debts:  Code,  c.  71,  sec.  16. 
And  under  chapter  84  of  the  Code,  a  trust  fund  cannot  be  re- 
moved from  the  state  if  the  rights  of  any  person  may  be  im- 
paired or  prejudiced  thereby.  By  close  analogy,  this  provision 
of  the  law  would  be  applicable  to  this  case;  for  why  should  this 
receiver  be  permitted  to  remove  this  trust  fund  if  the  rights  of 
the  plaintiff  would  be  impaired  or  prejudiced  thereby?  Before 
he  is  permitted  to  do  so,  should  he  not  be  required  to  show  to 
the  satisfaction  of  the  court  that  such  removal  will  in  nowise 
prejudice  or  impair  the  rights  of  the  plaintiff  by  making  it  evi- 
dent that  Egbert  has  no  attachable  interest  therein?  So  far  as 
the  showihg  goes,  it  is  the  contrary.  The  court  therefore  erred 
in  directing  a  verdict  in  favor  of  the  receiver. 

There  is  also  a  serious  doubt  as  to  whether  the  debt  on  which 
plaintiff's  suit  is  founded  is  not,  in  fact,  a  just  liability  against 
the  Dresden  Milling  Company,  although  ostensibly  against  the 
firm  of  Egbert  &  Co.  Egbert  &  Co.  were  engaged  in  selling  flour 
for  the  Dresden  Milling  Company,  Egbert  being  a  partner  in 
both  companies,  and  acting  as  salesman  for  both  and  the  receiver. 
As  shown  by  the  record,  on  the  15th  of  May,  1893,  the  sale  of 
flour  which  gave  rise  to  the  liability  was  made  to  plaintiff  by 
l-lgbert  &  Co.,  aa  they  claim,  as  purchasers  from  the  Dresden 
Milling  Company.  The  same  day  the  partnership  of  Egbert  & 
Co.  was  dissolved,  and  the  next  day,  the  Dresden  Milling  *** 
Company,  on  application  of  Egbert,  partner  in  both  companies, 
was  committed  to  a  receiver,  and  the  proceeds  of  such  sale  of 
flour  went  into  the  hands  of  a  receiver.  In  other  words,  the 
Dresden  Milling  Company,  through  the  partner  Egbert,  fur- 
nished the  unmerchantable  flour  to  the  firm  of  Egbert  &  Co., 
which  in  turn,  through  its  partner,  the  same  Egbert,  disposed 
of  the  same  to  plaintiff;  and  the  proceeds  were  added  to  the  as- 
sets of  the  Dresden  Milling  Company,  one-half  thereof,  at  least, 
being  for  the  benefit  of  Egbert.  Then  both  firms  dropped  out 
of  existence — one  without  funds,  and  the  other  with  all  funds 
turned  over  to  a  receiver.  A  jury,  from  this  state  of  facts,  would 
be  justified  in  holding  that  this  sale,  fraudulent  aa  to  the  plain- 
tiff, was  a  sale  made  by  the  Dresden  Milling  Company,  ostensibly 
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in  the  name  of  Egbert  &  Co.,  and  that  the  liability  incurred  was 
primarily  one  of  the  Dresden  Milling  Company,  and  that  the 
funds  in  controversy  were  the  funds  of  such  company,  and  liable 
to  garnishment,  and  that  the  receiver,  standing  in  the  shoes  of 
the  latter  company,  was  not  entitled  to  take  such  fund  away 
from  such  company's  creditors  in  this  state,  unless  he  would  show 
that  they  were  absolutely  necessary,  through  want  of  other  funds, 
to  pay  obligations  of  the  receivership  incurred  by  himself. 

The  court  would  not  permit  the  plaintiff  to  prove,  in  defense 
of  the  receiver's  claim,  that  the  proceeds  of  the  flour  went  to 
swell  the  assets  of  the  Dresden  Milling  Company,  nor  to  prove, 
by  the  record  and  otherwise,  the  character  of  the  plaintiff's  claim, 
as  tending  to  show  a  primary  liability  against  the  Dresden  Mill- 
ing Company,  and  that  the  alleged  firm  of  Egbert  &  Co.  were 
merely  agents  in  the  transaction  for  the  Dresden  Milling  Com- 
pany, for  the  purpose  of  rebutting  the  right  of  the  receiver  to 
take  the  fund.  In  this  the  court  also  erred;  for,  as  heretofore 
shown,  a  foreign  receiver  cannot  assert  title  to  property  within 
this  state  as  against  the  attachment  of  a  resident  creditor.  He 
simply  represents  the  debtor  whose  title  is  subject  to  attach- 
ment: Runk  V.  St.  John,  29  Barb.  585.  Not  only  this,  but  the 
evidence  tended  to  show  that  the  receivership  was  a  mere  cover 
to  enable  Egbert  to  handle  and  dispose  of  his  own  property  in 
such  manner  as  to  ^*  hinder,  delay,  and  defraud  his  creditors 
in  this  state.  The  doctrine  of  interstate  comity  does  not  go  to 
this  extent;  and  such  receivership  would  be  deemed  void  as  to 
creditors  or  purchasers  for  value,  without  notice. 

For  these  errors,  the  judgment  is  reversed,  the  verdict  of  the 
jury  set  aside,  and  a  new  trial  awarded. 

RECEIVERS— P^OREIGN— RIGHTS  OP,  AS  AGAINST  RBSl- 
DENT  CREDITORS.— As  botween  a  foreign  receiver,  assignee,  or 
trustee  and  a  resident  attaclilng  creditor,  the  latter  is  protected  by 
the  courts  of  his  srtate:  Holbrook  v.  Ford,  153  111.  633:  46  Am.  St. 
Rep.  917.  See  Humphrey  v.  Hopliins,  81  Cal.  551;  15  Am.  St.  Rep. 
76,  and  extended  nota  State  comity  does  not  require  the  courts 
of  one  state  to  permit  receivers  appointed  by  the  court  of  another 
state  to  exercise  privileges  detrimental  to  the  citizens  of  the  former 
while  pursuing  appropriate  legal  remedies  there:  Hunt  v.  Columbian 
Ins.  Co.,  55  Me.  290;  92  Am.  Dec.  592;  Peterson  v.  Chemical  Bank. 
32  N.  Y.  21;  88  Am.  Dec.  298.  See,  also,  Oatlln  v.  Wilcox  etc.  Plate 
Oo.,  123  Ind.  477;  18  Am.  St.  Rep.  338,  and  note. 
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Paesons  V.  Baltimore  Building  and  Loan  Asso- 

SOCIATION. 

[44  WJC8T  ViBOINIA,  835.] 

DEEDS  —  PARTY-WALL  AGREEMENT.  —  An  agreement 
signed,  sealed,  and  acknowledged,  sufficient  In  form  to  constitute  a 
deed,  mutually  securing  a  joint  interest  in  a  party-wall  between  ad- 
jacent landowners,  is  properly  admitted  to  record  as  a  deed,  and 
constitutes  notice  to  subsequent  purcliasers. 

DEEDS— PARTY-WALLS— COVENANTS.— If  one  of  the  par- 
ties to  a  deed  of  a  party-wall  covenants  that  he  or  his  grantee  shall 
pay  one-half  of  the  expense  of  constructing  such  wall  whenever  he  • 
shall  malie  use  of  it,  and  stipulates  that  such  covenant  shall  run 
with  the  lot,  a  lien  is  thereby  created  thereon  which  is  binding 
upon  a  subsequent  purchaser,  although  he  has  not  assumed  the  lia- 
bility personally,  and  has  no  notice  thereof,  other  than  that  the 
record  of  the  deed  affords. 

PARTY-WALLS— ASSIGNMENT  OF  PROMISE  TO  PAY 
FOR.— If  one  of  the  parties  to  a  deed  to  a  party-wall  covenants  that 
he  or  his  grantee  will  pay  onehalf  of  the  cost  of  construction  when- 
ever he  malies  use  of  such  wall,  such  covenant  is  personal  to  the 
party  constructing  the  wall,  and  his  assignee  may  maintain  suit  ta 
enforce  the  payment  of  such  liability. 

L.  D.  Isbell  and  J.  B.  Laidley,  for  the  appellant. 

Simms  &  Enslow  and  H.  Fitzpatrick,  for  the  appellees. 

83«  DENT,  J.  On  the  fifteenth  day  of  March,  1893,  John 
Hooe  Kussell  and  Elizabeth  Shore  and  husband  entered  into  the 
following  mutual  agreement,  which  they  signed,  sealed,  acknowl- 
edged and  had  recorded,  to  wit: 

"This  deed,  made  this  15th  day  of  March,  1893,  between  R. 
Shore  and  Elizabeth  Shore,  his  wife,  party  of  the  first  part,  and 
J.  H.  Russell,  party  of  the  second  part,  witnesseth:  That 
whereas,  Elizabeth  Shore  is  the  owner  of  lot  number  twenty-one 
of  block  number  144  in  the  city  of  Huntington,  Cabell  coimty, 
West  Virginia,  situated  on  the  north  side  of  3d  avenue,  and 
the  second  lot  from  the  corner  of  11th  St.,  and  commencing  40 
feet  from  said  11th  St.,  and  the  said  Russell  is  the  owner  of 
the  adjoining  lot  lying  between  her  said  lot  and  11th  St.,  and 
his  lot  is  numbered  22  in  block  number  144,  and  the  said  E. 
Shore  is  about  to  erect  a  brick  building  on  her  said  lot,  and  [it] 
is  now  agreed  between  the  parties  aforesaid  that  the  said  E. 
Shore  should  erect  the  west  briclf  wall  of  her  said  building  bo 
that  one-half  ^^"^  of  the  wall  shall  be  on  the  said  lot  of  the  said 
Russell,  and  it  shall  be  a  party  wall  between  the  said  Russell  and 
the  said  E.  Shore,  and  that  whenever  the  said  RusBeU,  his  a*- 
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•signs  or  grantees,  use  the  said  western  wall  of  said  building,  he 
or  his  grantee  or  assignee  shall  use  the  said  wall,  and  shall  pay 
to  the  said  E.  Shore,  or  wkomsoever  he  may  assign  to  collect  the 
same,  half  the  actual  cost  of  said  west  wall  of  said  building;  and 
this  deed  or  covenant  shall  run  with  said  lots.  Given  under 
vour  hands  and  seal^  the  day  and  year  aforesaid. 

"ELIZABETH  SHORE.       [Seal] 
"E.  SHORE.  [Seal] 

"JNO.  HOOE  RUSSELL.     [Seal] 
"'State  of  West  Virginia,  Cabell  County,  to  witi 

"I,  H.  C.  Simms,  a  notary  public  in  and  for  the  county  afore- 
Baid,  do  certify  that  J.  H.  Russell,  whose  name  is  signed  to  the 
foregoing  writing,  bearing  date  on  the  15th  day  of  March,  1893, 
lias  this  day  acknowledged  the  same  before  me,  in  my  said 
«ounty. 

"Given  under  my  hand,  this  15th  day  of  March,  1893. 

"H.  C.  SIMMS,  K  P. 
""State  of  West  Virginia,  County  of  Cabell — ss. 

"I,  Francis  M.  Hartman,  a  notary  public  in  and  for  the  county 
and  state  aforesaid,  do  certify  that  Elizabeth  Shore  and  R.  Shore, 
her  husband,  whose  names  are  signed  to  the  foregoing  writing, 
bearing  date  on  the  15th  day  of  March,  1893,  have  this  day  ac- 
inowledged  the  same  before  me,  in  my  said  county. 
"Given  under  my  hand,  this  Slst  day  of  March,  1893. 

"¥.  M.  HARTMAN, 

"Notary  Public. 
"State  of  West  Virginia, 
"Cabell  County  Clerk's  Office. 
'"The  foregoing  writing  was  this  day  presented  in  my  said  of- 
lice,  and  duly  admitted  to  record. 

"Given  under  my  hand,  this  Slst  day  of  March,  1893. 

"F.  P.  McCULLOUGH. 
"Clerk  C.  0.  0. 
"(A  copy  from  the  record.) 
'*Teste: 

**F.  F.  McCuUough, 

"Clerk  C.  C.  C." 

"Without  building  on  his  lot,  on  the  thirteenth  day  of  October, 
1894,  Russell  conveyed  the  same  to  Lulu  M.  Harris,  by  deed  in 
which  he  stipulated  "that  the  said  Lulu  M.  Harris  is  to  pay  Mrs. 
Elizabeth  Shore  for  the  part  of  the  wall  of  the  Shore  building 
tvhich  adjoins  the  said  lot  herein  conveyed,  agreed  to  be  bought 
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by  the  said  John  Hooe  Russell  of  the  said  Mrs.  Elizabeth  Shore, 
80  as  to  relieve  the  said  John  Hooe  Eussell  from  any  payment  on 
account  of  said  ^^**  wall'';  and  he  further  warranted  "generally 
the  title  to  the  same  free  from  all  liens  and  encumbrances  ex- 
cept for  the  said  wall  adjoining  the  said  lot,  and  for  the  said 
paying  assessments  which  the  said  purchasers  are  to  pay." 
Lulu  M.  Harris  immediately  proceeded  to  build  on  the  lot, 
and  make  use  of  the  wall;  and,  for  the  purpose,  she  borrowed 
from  the  Baltimore  Building  &  Loan  Association  the  sum  of 
fifteen  thousand  dollars,  to  secure  which  she  conveyed  the  lot 
in  trust  to  Thomas  A.  Wiatt,  trustee.  Failing  to  pay  her  dues, 
assessments,  et  cetera,  to  the  association,  it  caused  the  trustee  to 
sell  the  property  and  became  the  purchaser  thereof.  Mrs.  Shore 
being  still  the  owner  of  the  adjoining  lot,  and  having  assigned 
her  rights  as  to  the  one-half  of  the  expense  of  building  the  wall 
to  the  present  plaintiffs  and  Thomas  Sikes,  the  defendant,  the 
present  suit  was  instituted  to  have  the  same  declared  a  lien  on 
the  Russell  lot,  and,  in  default  of  payment  thereof,  to  subject 
the  lot  to  sale.  The  circuit  court  so  decreed,  and  the  associa- 
tion appeals,  and  presents  the  following  three  material  questions 
to  this  court:  1.  Was  the  agreement  of  the  15th  of  March,  1893, 
such  a  deed  as  comes  within  the  provisions  of  our  recording  stat- 
utes? 2.  Did  it  create  a  lien  or  charge  on  the  Russell  lot  for 
one-half  the  expense  of  the  erection  of  the  party- wall?  3.  Was 
such  a  lien  transferable  in  equity? 

1.  The  paper  on  its  face  purports  to  be  a  deed.  It  is  signed, 
sealed,  acknowledged,  and  placed  on  record  by  the  parties.  It 
mutually  secures  a  joint  interest  in  a  party-wall,  situated  half  on 
each  of  two  adjoining  lots,  to  the  owners  thereof.  It  is  there- 
fore a  mutual  exchange  of  an  interest  or  easement  in  real  estate. 
Code,  chapter  71,  section  5,  provides  that  "any  interest  in  or 
claim  to  real  estate  may  be  disposed  of  by  deed  or  will."  To 
make  a  good  deed,  a  writing  need  not  be  in  any  particular  form 
or  words,  so  the  intention  thereof  is  clear,  and  it  is  signed,  sealed, 
and  delivered.  Recordation  under  certain  circumstances  is  a 
sufficient  delivery:  Code,  c.  72,  sec.  1.  "The  matter  written 
must  be  legally  and  orderly  set  forth;  that  is,  there  must  be  words 
sufficient  to  specify  the  agreement  and  bind  the  parties,  which 
sufficiency  must  be  left  to  the  courts  of  law  to  determine;  for  it 
is  not  absolutely  necessary  in  law  *''*®  to  have  all  the  formal  parts 
that  are  usual  drawn  out  in  deeds,  so  as  there  be  sufficient  words 
to  declare  clearly  and  legally  the  parties'  meaning":  1  Tucker's 
Commentaries,  227.     In  a  deed  "it  is  not  even  necessary  to  usa 
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the  technical  operative  words  of  any  kinds  of  conveyance,  al- 
though it  is  advisable  to  do  so,  in  order  to  remove  every  doubt  of 
the  validity  of  the  conveyance.  Any  words  will  be  sufficient  if 
they  clearly  manifest  the  intention  to  transfer  the  estate":  5  Am. 
&  Eng.  Ency.  of  Law,  438.  The  intention  of  the  parties  and 
the  interest  acquired  and  conveyed  are  plainly  written  on  the 
face  of  this  instrument,  and  therefore  it  must  be  regarded  as  a 
good  deed  for  the  purposes  executed,  and  properly  admitted  to 
record.  Not  being  an  executory  contract,  it  does  not  come  un- 
der the  provisions  of  section  4,  chapter  74  of  the  Code,  but  is 
subject  to  section  5  of  such  chapter. 

2.  It  is  equally  clear  that  the  deferred  payment  of  the  pur- 
chase money  for  a  one-half  interest  in  the  wall  was  intended  to 
operate  as  a  charge  or  mortgage  on  the  Eussell  lot,  and  not  as 
an  individual  liability  of  Russell,  unless  he  should  make  use  of 
the  wall.  The  person  who  used  the  wall  and  therefore  reaped 
the  benefit  thereof,  was  to  be  individually  liable  alone  for  the 
payment  of  the  same,  and  to  secure  which  the  liability,  as  well 
as  the  benefits,  was  to  run  with  and  remain  a  charge  on  the  lot. 
The  language  of  the  contract  is,  "that  whenever  the  said  Russeli, 
his  assigns  or  grantees,  use  the  said  western  wall  of  said  build- 
ing, he  or  his  grantee  or  assignee  shall  use  the  said  wall,  and 
shall  pay  to  the  said  E.  Shore,  or  whomsoever  she  may  assign 
to  collect  the  same,  half  the  actual  cost  of  said  west  wall  of  said 
building,  and  this  deed  or  covenant  shall  run  with  said  lots." 
It  was  plainly  the  intention  of  Russell  only  to  create  a  personal 
liability  on  himself  in  case  he  used  or  got  the  benefit  of  the  use 
of  the  wall,  and  that  he  did  not  intend  personally  to  guarantee 
payment  by  his  assignee  or  grantee  in  case  the  latter  used  the 
■wall,  but  to  bind  the  lot  for  the  payment  thereof,  and  thus  relieve 
himself  from  personal  liability,  to  which  Mrs.  Shore  assented 
when  she  agreed  to  the  provision  that  this  deed,  which  included 
all  of  its  covenants  and  payments  made  or  to  be  made,  "shall 
run  with  the  said  lots."  To  create  an  equitable  mortgage  or  lien, 
it  ****  matters  not  what  language  is  used,  so  the  intention  is  ap- 
parent: 13  Am.  &  Eng.  Ency.  of  Law,  608.  While  it  might  be 
better,  following  the  rule  of  this  court  in  its  opinions,  to  ex- 
press the  retention  of  a  lien,  or  the  grant  of  a  charge  or  mortgage, 
in  such  plain  and  easy  terms  that  even  the  unlearned  in  law  and 
the  weak  of  comprehension  might  understand,  yet  such  is  not 
an  essential  legal  requirement. 

The  understanding  that  Russell  had  as  to  the  effect  of  his 
deed  is  shown  in  his  conveyance  to  Lulu  M.  Harris,  wherein  he 
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refuses  to  warrant  the  lot  as  against  the  encumbrance  arising 
out  of  the  party-wall  agreement,  and  the  fact  that  he  adopted  the 
additional  precaution  to  provide  against  his  personal  liability  can- 
not be  deemed  an  admission  of  such  liability  if  it  did  not  already 
exist.  It  is  also  apparent  from  these  stipulations  that  Eussell 
did  not  get  the  benefit  of  the  wall  in  the  sale  of  the  lot,  but  it 
was  expressly  excepted  therefrom.  Neither  did  Lulu  M.  Harris 
get  the  benefit  thereof,  for  she  lost  the  whole  property  in  pay- 
ment of  the  money  she  put  in  the  building.  But  the  association 
did  get  the  benefit  thereof  in  its  trust  lien  which  was  put  on  the 
property  before  Lulu  M.  Harris  became  liable  for  the  payment  of 
the  same  by  complete  user  thereof.  And  the  association,  having 
notice  thereof,  both  from  the  agreement  recorded  and  the  pro- 
visions of  the  deed  from  Eussell  to  Lulu  M.  Harris,  under  whom 
it  derives  title,  should  have  seen  that  the  party- wall  was  paid 
for,  either  out  of  the  money  loaned,  or  the  rents  and  profits  of 
the  real  estate  accruing  prior  to  its  purchase.  Eussell,  in  his 
deed,  could  not  personally  bind  his  grantee,  but  he  could  bind  the 
lot,  and  the  grantee  would  take  it  subject  thereto.  It  has  been 
held  by  this  court  that  the  acceptance  of  a  deed  is  an  acceptance 
of  all  the  conditions  thereby  imposed;  and  hence  Lulu  M.  Harris 
might  be  regarded  as  individually  bound,  although  she  signed 
no  writing  to  this  effect:  McClure  v.  Cook,  39  W.  Va.  579.  In 
the  case  cited.  Judge  Holt,  on  page  585,  says:  "It  is  true,  a  lieu 
might  have  been  in  so  many  words  reserved  on  the  face  of  the 
conveyance  on  the  land;  ....  but  was  that  indispensable?  A 
trust  and  charge  like  this  are  not  within  the  letter  of  the  statute, 
for  it  speaks  only  of  purchase  money."  In  this  case,  it  is 
^**  not  a  question  of  purchase  money,  but  it  is  as  to  whether 
the  lot  is  liable  for  the  improvement  thereon,  with  the  consent 
of  the  owner  thereof.  The  association,  deriving  title  from  Lulu 
^r.  Harris,  took  it  subject  to  like  conditions,  yet  did  not  make 
itself  personally  liable  therefor,  so  as  to  be  subject  to  a  suit  at 
law  or  to  a  personal  decree  over  in  case  a  deficiency  should  re- 
main after  application  of  the  proceeds  arising  from  a  sale  of  the 
lot.  The  personal  undertaking  of  Lulu  M.  Harris  was  not  trans- 
mitted to  her  grantee,  and  an  action  at  law  could  not  be  main- 
tained against  such  grantee:  Cole  v.  Hughes,  64  N.  Y.  .444;  13 
Am.  Eep.  611;  Scott  v.  McMillin,  76  N.  Y.  141.  The  case  of 
^lott  V.  Oppenheimer,  135  N,  Y.  312,  is  exactly  in  point  with 
the  case  under  discussion,  the  language  used  in  the  party-wall 
contracts  being  almost  identical.  The  court  held  that  the  con- 
tract created  a  charge  or  lien  on  the  land  as  against  a  subsequent 
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grantee,  who  had  not  assumed  the  same  personally,  and  had  no 
notice  thereof  other  than  the  record  of  the  instrument  afforded. 
The  court  says:  "Where  the  covenant  concerns  land,  and  is 
one  that  is  capable  of  being  annexed  to  the  estate,  and  it  ap- 
pears that  it  is  the  intention  of  the  parties,  as  expressed  in  the 
instrument,  then  it  shall  be  construed  as  running  with  and  charg- 
ing the  land  thereafter.**  Having  once  attached  as  a  lien,  he 
could  not  be  released  except  by  the  person  for  whose  benefit  it 
existed.  Neither  Euesell  nor  Mrs.  Harris  could  release,  but  only 
Mrs.  Shore  or  her  assignee. 

So  far  as  Mrs.  Shore  was  concerned,  the  payment  of  the  money 
was  personal  to  her  or  her  assignee,  and  was  not  a  covenant  run- 
ning with  her  lot:  Hart  v.  Lyon,  90  N.  Y.  663.  Therefore  the 
plaintiffs,  as  her  assignees,  had  the  right  to  maintain  this  suit. 
The  trustee,  Wiatt,  having  sold  and  conveyed  the  property,  was 
not  a  necessary  party  to  this  suit.  Lulu  M.  Harris  was  made 
a  party,  but  was  not  served  with  process,  nor  did  the  defendants 
insist  on  her  presence.  As  her  rights  have  not  in  any  manner 
been  determined  by  the  decree,  she  can  still  be  brought  before 
the  court  when  the  case  is  remanded,  if  the  defendants  so  require. 

The  operative  portion  of  the  decree  entered  in  this  case  is  in 
these  words:  "It  is  therefore  adjudged,  ordered,  and  ^^^  de- 
creed that  the  said  sum  of  nine  hundred  and  sixty-one  dollars 
and  eighty-nine  cents,  the  cost  of  constructing  said  wall,  with 
interest  to  this  date,  amounting  to  one  hundred  and  fifteen  dol- 
lars and  twenty-nine  cents,  making  a  total  of  one  thousand  and 
seventy-seven  dollars  and  eighteen  cents,  is  the  first  lien  and 
charge  upon  the  said  lot  22  of  block  No.  144,  and  it  appearing 
there  are  no  other  liens  upon  the  said  property."  This  is  not 
a  personal  decree  against  the  association,  nor  does  it  subject  the 
property  to  sale,  but  merely  declares  the  debt  a  lien  thereon. 
The  decree  is  therefore  affirmed  to  this  extent,  and  the  cause  is 
remanded,  with  direction  to  the  circuit  court  to  subject  the  prop- 
erty to  sale  unless  the  debt,  interest,  and  costs  be  paid,  and  to  be 
further  proceeded  in  according  to  the  rules  of  equity. 

PARTY- WALLS  —  COVENANTS  AS  TO  — WHETHER  RUN 
WITH  THE  LAND.— As  to  whefther  an  assignee  of  a  builder  of  a 
party-will  can  recover  on  a  covenant  for  contribution,  and  whether 
an  assignee  of  the  covenantor  Is  liable  on  the  covenant,  the  deci- 
sions are  in  material  conflict.  Contracts  with  reference  to  pnrty-walls 
should  be  construed  with  a  view  to  carry  out  the  purpose  and  in- 
tent of  the  parties,  and.  in  a  proper  case,  covenants  contained  tluM-e- 
In  will  be  held  to  run  with  the  land:  Kim  v.  Griffin,  G7  Minn.  2.":  0-1 
Am.  St.  Rep.  385,  and  note.  The  maiority  of  the  authorities,  how- 
ever, malnftain  that  these  covenants  do  not  run  with  tlie  land,  and 
that  the  gramtees  of  the  original  parties  cannot,  by  reason  of  their 
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holding  adjoining  lots,  take  advantage  of  the  benefit,  or  be  sub- 
jocted  to  the  burden  of  the  covenant  to  pay  for  one-half  of  a  party- 
wall,  but  that  the  right  of  recovei-y  is  personal  to  the  builder,  and 
the  obligation  to  pay,  except  in  certain  cases,  rests  upon  the  cove- 
nantor only;  and  an  agreement  of  the  parties  that  the  covenant  shall 
be  binding  upon  their  heirs  and  assigns,  or  even  that  It  shall  ruik 
with  the  land,  is  ineffectual:  See  monographic  note  to  Bloch  v^ 
Isham,  92  Am.  Dec.  301.  Contra,  Sharp  v.  Cheatham,  88  Mo.  498^ 
57  Am.  Rep.  433,  where  the  assignee  had  actual  notice  of  the  cove- 
nant; and  Eichardson  v.  Tobey,  121  Mass.  457,  23  Am,  Rep.  283^^ 
where  the  party-wall  covenant  was  Inserted  In  a  duly  recorded: 
deed,  and  was  held  binding  upon  purchasers  thereunder. 


Walker  v.  Burgess. 

[44  West  Virginia,  399.] 

LIMITATION  OF  ACTIONS— STATUTE  CHANGING  PBT- 
RIOD.— A  statute  changing  the  period  of  limitation  of  actions  applies* 
only  to  prospective  and  not  to  antecedent  transactions,  unless  the^ 
letter  of  the  statute  or  its  necessary  and  inevitable  intent  requires  it^ 

LIMITATIONS  OP  ACTIONS— RIGHT  OF  ASSIGNEE  OF 
NOTE  TO  PLEAD.— The  assignee  of  a  note  may  plead  the  statute 
of  limitations  against  a  se*tofif  based  upon  a  claim  against  his  «»> 
slgnor. 

Campbell,  Holt  &  Campbell,  for  the  appellants. 

Mareum,  Marcum  &  Shepherd,  for  the  appellee. 

*****  BRANNON,  P.  The  action  was  upon  five  promissory 
notes  made  by  Burgess  &  Napier  to  P.  S.  Walker  and  by  the 
latter  transferred  to  plaintiff,  A.  Walker,  and  defendants  pleaded 
setoffs,  based  on  store  accounts  against  P.  S.  Walker,  and  the 
plaintiff  replied  against  the  setoffs  the  statute  of  limitation  of 
three  years.  Thus  two  questions  arise:  1.  Is  three  years  the 
bar,  under  section  6,  chapter  104  of  the  Code  of  1891,  which 
was  in  force  when  the  setoffs  accrued,  and  also  when  the  action 
began,  or  five  years  under  chapter  2  of  the  acts  of  1895,  amending 
said  section,  which  act  was  in  force  when  the  plea  of  setoffs  waa. 
filed?    2.  Can  the  plaintiff  plead  the  statute? 

The  first  question  we  answer  by  saying  that  statutes  are  to  be 
construed  to  be  prospective  in  operation,  and  not  to  retroact,. 
and  govern  antecedent  transactions.  I  use  the  word  "construed,"" 
meaning  that  courts  do  not,  by  mere  construction,  give  statutes 
backward  effect,  but  will  do  so  if  the  letter  of  the  statute  or  neces- 
sary and  inevitable  intent  require  it:  Stewart  v.  Vandervort,  34 
W.  Va.  524.  And  though  statutes  of  limitation  do  not  destroy 
the  right,  but  affect  only  the  remedy,  this  court  has  applied  the 
rule  to  such  statutes:  State  v.  Mine?,  38  W.  Va.  125,  syllabus 
point  6:  Maslin  v.  Hictt,  37  W.  Va.  15,  syllabus  point  2;  Fowler 
V.  Lewis,  36  W.  Va.  113;  Casto  v.  Greer,  44  W.  Va.  332.     Noth- 
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bag  in  the  new  statute  calls  for  retroactive  construction;  and 
the  period  of  three  years,  being  the  bar  at  date  of  the  sale  of 
the  store  goods,  applies,  not  the  new  law  in  force  at  the  date 
of  the  plea. 

As  to  the  second  question:  It  is  true  that  generally  the  statute 
of  limitations  is  a  plea  personal  to  the  debtor,  which  "***  he  may 
use  or  waive,  as  he  pleases,  and  which  one  who  is  a  stranger  to 
him,  standing  in  no  relation  of  privity  in  estate  with  him,  can- 
not use.  But  this  court  has  held  that,  where  there  is  a  privity 
between  the  party  who  could,  if  sued,  plead  the  statute,  and  the 
party  offering  to  plead  it,  the  latter  may  plead  it  to  save  his  prop- 
erty. Such  is  the  case  with  heirs,  devisees,  vendees,  or  mort- 
gagees: McOlaugherty  v.  Croft,  43  W.  Va.  270.  An  assignee  of 
a  note  is  privy  in  estate  to  the  assignor  as  much  as  the  alienee  or 
vendee  in  sales  of  land;  and  if  a  vendee  of  land  is  entitled  to  pro- 
tect his  estate  against  a  claim  against  his  vendor  sought  to  be 
enforced  against  the  land,  so  is  such  assignee.  Often  the  one 
owing  the  setoff  is  not  a  party,  so  as  to  allow  him  to  plead;  and,  if 
the  assignee  cannot  plead  it,  his  es'tate  in  the  note  is  lost.  And 
even  when  the  one  entitled  to  plead  is  a  party,  his  nonaction  or 
collusion  will  not  be  allowed  to  defeat  his  assignee's  right  any 
more  than  his  receipt  of  payment,  or  declaration  or  other  act 
after  assignment  will  do  so.  The  law  gives  the  assignee  right 
to  use  the  name  of  the  assignor,  whether  the  latter  is  willing  or 
not,  in  a  suit  to  recover  the  debt,  and  so  it  ought  to  allow  the 
assignee  the  use  of  any  defense  against  a  claim  which  would 
destroy  the  assignee's  property  in  the  note  assigned.  In  Thomp- 
son V.  Sickles,  46  Barb.  49,  cited  in  "Waterman  on  Setoff,  section 
98,  held:  "In  such  action,  brought  by  an  assignee  of  the  note, 
the  plaintiff  may  raise  the  objection  that  a  setoff  against  his 
assignor  [the  payee],  averred  in  the  answer,  is  barred  by  the 
statute  of  limitations."  The  statute  ends  the  case,  barring  all 
the  setoffs,  and  leaving  the  notes  to  justify  the  judgment.  The 
judge  trying  the  case  found  upon  the  evidence  properly  as  facts 
that  the  setoffs  could  not  be  treated  as  payments,  even  if  applic- 
able to  the  notes,  four  of  them  being  negotiable,  and  that  the 
plaintiff  was  bona  fide  holder  for  value.  If  treated  as  non-nego- 
tiable notes  the  same  judgment  would  follow.  It  is  useless  to 
discuss  other  matters,  as  they  would  be  inoperative  on  the  judg- 
ment, and  relate  to  matters  well  settled  in  law. 

Affirmed. 


LIMITATIONS  OF   ACTIONS— CHANGE    IN    STATUTE— CON- 
STRUCTION.—The  legislature  has  power  to  pass  limitation  laws, 
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and  to  alter  or  change  them  by  extending  the  time  for  their  enforce- 
ment, or  to  shorten  the  time  by  giving  a  reasonable  time  for  assert- 
ing the  right,  provided  such  laws  do  not  affect  cases  to  which  the 
bar  of  the  existing  statute  of  limitations  has  attached:  Lawrence  v. 
Louisville,  96  Ky.  595;  49  Am.  St.  Rep.  309,  and  note.  A  statute 
must  not  be  given  a  retroactive  effect  unless  its  language  expressly 
requires  it:  Lane's  Appeal,  57  Conn.  182;  14  Am.  St.  Rep.  Qi,  and 
note;  Lawrence  v.  Louisville,  96  Ky.  595;  49  Am.  St  Rep.  309;  State 
y.  Switzsler,  143  Mo.  287;  65  Am.  St.  Rep.  653. 


Miller  v.  Zeiglbe. 

[44  West  Virginia,  484.] 

ATTACHMENT  —  UNSIGNED  WRIT  —  AMENDMENT.— A 
writ  of  attachment  not  signed  by  the  clerk,  is  voidable  only  and  not 
void,  and  admits  of  amendment. 

ATTACHMENT— SIGNING  WRIT— AMENDMENT.— A  vntlt 
of  attachment,  not  signed  by  the  clerk  when  issued,  but  signed  by 
him  before  a  motion  to  quash,  is  good  as  against  such  motion. 

PROCESS  — AMENDMENTS.— Courts  have  Inherent  power 
over  their  process,  and  may  allow  clerical  errors  and  omissions  by 
Inadvertence  to  be  amended  at  any  time  outside  of  statutes  enabling 
them  to  amend. 

PROCESS— AMENDMENT  OF  ATTACHMENT.- The  inher- 
ent power  of  a  court  to  amend  its  process  Is  the  same  in  attach- 
ment as  in  other  suits. 

AT.T'ACHMENT.— SUPPLEMENTAL  AFFIDAVIT  in  attach- 
ment need  not  expressly  state  that  the  additional  facts  therein 
stated  came  to  the  affiant's  knowledge  since  the  first  aflidavit. 

ATTACHMENT-EQUITY.— If  an  attachment  in  a  suit  In 
equity  for  a  debt  before  maturity  Is  bad,  and  fails,  the  suit  must 
fail  with  it,  and  should  be  dismissed. 

^imms  &  Enslow  and  H.  Fitzpatrick,  for  the  appellants. 

Campbell,  Holt  &  Campbell,  Brown,  Jackson  &  Knight,  and 
R.  G.  Quarrier,  for  the  appellee. 

*8»  BRANNON,  P.  Jacob  Miller,  Sons  &  Co.  instituted  this 
suit  in  equity,  with  attachment,  against  Jacob  Zeigler;  and  the 
attachment  having  been  quashed  and  the  suit  dismissed,  the  plain- 
tiffs appeal. 

The  defect  in  the  attachment  is,  that  it  was  not  signed  by 
the  clerk.  There  is  conflicting  evidence  as  to  this;  but  let  U3 
say  that  when  issued  and  placed  in  the  sheriff's  hands  and  when 
levied,  it  was  not  signed,  but  was  later  signed  by  the  clerk,  and 
was  so  when  the  motion  to  quash  was  made.  Is  an  attachment 
void  for  want  of  a  clerk's  signature?  Or  does  it  render  it  merely 
voidable?  The  distinction  is  important,  since,  if  only  voidable, 
it  may  admit  of  amendment.  I  know  that  some  cases  hold  that 
this  defect  makes   the   writ   incurably   void:  Wade  on  Attach- 
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ment,  sec.  ****  121;  1  Shinn  on  Attachment,  361.  These  au- 
thors do  not  so  lay  it  down  as  law,  nor  does  that  excellent  work, 
3  American  and  English  Encyclopedia  of  Law,  second  edition, 
page  208.  They  do  show  that  it  is  essential,  and  that  such  de- 
fect renders  the  attachment  irregular,  but  not  void,  in  the  sense 
of  absolute  nullity.  A  leading  case  cited  for  the  proposition  is 
Wiley  V.  Bennett,  9  Baxt.  581;  but  the  constitution  demanded 
the  signature  of  the  clerk,  and  this  requirement,  being  in  the 
constitution,  was  in  the  highest  sense  mandatory,  and  vitiated  the 
writ,  as  did  the  failure  to  make  a  writ  run  in  the  name  of  the 
state,  in  Gorman  v.  Steed,  1  W.  Va.  1.  But,  upon  a  review  of  the 
books,  I  conclude  that  the  defect,  though  it  makes  the  order  of 
attachment  quashable  on  motion,  does  not  make  it  void  beyond 
cttre.  Ambler  v.  Leach,  15  W.  Va.  677,  held  that  a  summons 
commencing  an  action,  not  signed  by  the  clerk,  did  not  render 
it  void,  in  the  sense  of  null,  but  voidable  on  motion;  and  in 
Laidley  v.  Bright,  17  W.  Va.  790,  Judge  Green  says  such  is  the 
great  weight  of  authority.  This  derives  strong  support  in  Hogue 
V.  Gorbit,  156  111.  540;  47  Am.  St.  Eep.  232.  I  think  so,  and 
think  too  that  it  is  the  sensible  view,  overruling  a  mere  techni- 
cality arising  from  inadvertence  of  public  officers,  which  ought 
not  to  prejudice  the  public.  I  hold  thait  when  the  motion  to 
quash  was  made,  had  the  signature  then  been  absent,  the  court 
ought  to  have  given  leave  to  amend.  Courts  have  inherent  power 
over  their  process,  and  may  allow  clerical  errors  and  slips  of  in- 
advertence to  be  amended,  outside  of  statutes  enabling  them  to 
amend:  Barber  v.  Swan,  61  Am.  Dec.  127;  Anderson  v.  Kanawha 
Coal  Co.,  12  W.  Va.  52.6.  We  are  told  that  Laidley  v.  Bright, 
17  W.  Va.  790,  holds  that  a  clerk  ought  not  to  be  allowed  to 
amend  a  summons.  That  was  after  judgment  on  a  proceeding 
to  reverse,  as  if  such  motion  were  made  in  this  court;  but  this 
amendment  was  asked  while  the  proceedings  were  in  fieri — a 
great  difference.  Courts  have  held  that  the  omission  of  seal  to 
an  attachment  does  not  invalidate  a  judgment,  as  it  does  not  ren- 
der the  writ  void:  Wehrman  v.  Conklin,  155  TJ.  S.  314.  In  the 
lucid  opinion  in  Wolf  v.  Cook,  40  Fed.  Rep.  435,  it  is  asserted 
that  an  attachment  may  clearly  be  amended  by  allowing  the  clerk 
to  sign,  just  as  amendment  may  be  made  by  allowing  a  seal  to  be 
affixed,  and  many  cases  are  ■**''  cited  as  to  seals.  So  as  to  signa- 
ture in  Huntley  v.  Henry,  37  Vt.  167.  Frequently  have  courts 
allowed  amendments  to  attachment  writs:  Wade  on  Attachment, 
sec.  123;  Bank  of  Missouri  v.  Matson,  72  Am.  Dec.  208;  full 
note.  Barber  v.  Swan,  61  Am.  Dec.  127.  All  voidable  proeesa 
can  be  made  perfect  by  amendment,  but  void  cannot  be:  Dur- 
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ham  V.  Heaton,  81  Am.  Dec.  275;  Parker  v.  Barker,  80  Am. 
Dec.  130.  "As  a  general  rule,  there  must  be  something  by  which 
to  amend  the  process.  With  this  limitation,  nearly  all  defects 
can  be  amended":  1  Am.  &  Eng.  Ency.  of  Law,  552.  I  know  it 
has  been  said  that  statutes  of  amendments  do  not  apply  to  attach- 
ments, and  that  they  are  governed  by  the  most  strict  law.  So 
they  ought  to  be,  as  regards  compliance  with  the  law  dej&ning 
grounds  of  attachment;  but  why  mere  clerical  errors  of  officers 
in  issuing  the  order,  with  which  the  suitor  has  nothing  to  do — 
why  the  act  of  the  law,  which  ought  to  give  the  suitor  a  good  writ 
— ought  not  to  be  made  good  by  amendment,  as  in  other  cases, 
I  cannot  see.  Why  technicality  should  override  justice,  in  even 
attachment  cases,  I  cannot  understand.  And  herein  I  find  sup- 
port in  the  United  States  supreme  court,  in  Tilton  v.  Oofield, 
93  U.  S.  163,  holding  that,  "where  no  local  statute  or  rule  of 
local  law  is  involved,  the  power  to  amend  is  the  same  in  attach- 
ment suits  as  in  others."  So  in  Anderson  v.  Kanawha  Coal  Co., 
12  W.  Va.-526,  and  Farmers'  Bank  v.  Gettinger,  4  W.  Va.  305. 
It  seems  that,  after  the  issuance  of  the  attachment,  the  clerk's 
deputy  signed  it.  He  only  did  what  at  the  first  he  ought  to  have 
done,  and  what,  if  he  had  not  done  it,  the  court  ought  to  have 
allowed  him  to  do.  But  there  is  another  reason  operating  strong- 
ly with  me  to  sustain  the  attachment,  as  regards  this  point.  The 
plaintiffs*  attorney  designated  in  a  written  memorandum  on  the 
same  paper,  below  the  order,  a  bank  as  indebted  to  Zeigler,  and 
asked  that  it  be  summoned  as  garnishee;  and  just  below,  on  the 
same  paper,  the  clerk  signed  an  order  requiring  the  bank  to  ap- 
pear and  answer.  It  is  not  disputed  that  this  order  was  prop- 
erly signed.  It  is  to  be  read  as  an  annex  to  the  order  of  attach- 
ment. It  is  senseless  and  unmeaning  unless  read  with  it,  as 
the  law  allows.  That  is  a  recognition  by  the  clerk  of  the  authen- 
ticity of  the  order  of  attachment.  The  only  object  of  the  sig- 
nature of  the  clerk  is  to  show  by  '*®®  what  authority  the  process 
issued,  and  its  genuineness;  and  that  is  done  by  this  garnishee 
order.  State  v.  Downing,  48  La.  Ann.  1420,  supports  this  view. 
After  completing  this  opinion,  I  find  the  case  of  Farmers'  Bank 
V.  Gettinger,  4  W.  Va.  305,  holding  that  failure  of  a  clerk  to  sign 
a  jurat  to  an  affidavit  to  an  attachment  will  not  vitiate  a  judg- 
ment. This  strongly  sustains  our  present  decision.  What  more 
important  than  record  evidence  that  the  affidavit  of  cause  of 
attachment  was  sworn  to?  I  find  also  Anderson  v.  Kanawha 
Coal  Co..  12  W.  Va.  527,  holding,  as  I  said  above,  that  all  coiirta 
have,  without  statute  authority,  power  to  allow  officers  to  correct 
at  any  time  clerical  errors,  and  allowing  a  correction  of  a  data 
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in  affidavit,  and  an  omission  to  indorse  on  an  attachment  bond  its 
approval. 

I  think  the  facts  stated  are  sufficient,  prima  facie,  to  sustain 
the  grounds  of  attachment.  I  need  not  detail  or  discuss  them, 
as,  like  evidence,  they  vary  in  each  case,  and  would  be  no  prece- 
dent in  other  cases,  and  the  requirements  of  the  law  with  regard 
to  the  material  facts  to  sustain  grounds  of  attachment  have  been 
sufficiently  stated  in  prior  casee:  Goodman  v.  Henry,  42  W.  Va. 
526,  and  citations;  Capehart  v.  Dowery,  10  W.  Va.  130. 

The  point  is  made  that  the  supplemental  affidavit  filed  does 
not  positively  state  that  the  new  facts  it  gives  came  to  the  knowl- 
edge of  affiant  after  he  made  the  first  affidavit.  This  is  not 
necessary,  because  we  must  assume  that  new  facts  became  known 
afterward,  as  self-interest  would  have  dictated  their  statement 
in  the  first  affidavit.  Shall  we  overthrow  an  act  done  under  a 
remedial  statute  of  amendment  on  such  ground?  Besides,  I 
think  it  not  necessary  to  so  state,  and  that  facts  known  to  the 
affiant  at  the  making  of  the  first  affidavit,  and  forgotten  by 
him,  or  inadvertently  omitted,  and  which  he  could  not  say  had 
since  come  to  his  knowledge,  may  be  introduced  by  the  second 
affidavit,  and  even  facts  which  he  then  did  not  deem  it  necessary 
to  state,  because  I  think  this  is  a  statute  mitigating  the  rigor  of 
the  law  denying  amendments  to  the  substance  of  an  affidavit  as 
to  grounds  of  attachment,  as  it  concerns  the  very  life  of  the  pro- 
ceeding. This  court  has  said  this  statute  must  be  liberally  con- 
strued, and  liberally  '***  applied,  as  a  statute  of  amendment: 
Goodman  v.  Henry,  42  W.  Va.  526.  The  words  of  the  code  on 
which  this  contention  is  based  are  not  descriptive  of  the  contents 
of  the  affidavit,  but  of  the  facts  to  go  into  it,  like  the  words  "to 
the  prejudice  of  another's  right,'*  in  the  forgery  act,  which  are 
descriptive  of  the  writing,  not  the  act:  Powell  v.  Commonwealth, 
11  Gratt.  822. 

The  point  is  made  that  the  bill  ought  not  to  have  been  dis- 
missed. The  demand  was  not  mature,  and  attachment  without 
a  statute  cannot  be  had  until  maturity  of  the  demand:  McCluny 
V.  Jockson,  6  Gratt.  96;  3  Am,  &  Eng.  Ency.  of  Law,  2d  ed., 
1941;  Drake  on  Attachment,  sec.  28.  But  section  1,  chapter  106, 
of  the  Code  of  1891,  allows  an  attachment  in  equity  for  a  debt 
before  maturity.  If  the  attachment  was  bad,  and  quashed,  the 
bill  would  fail  with  it:  Wade  on  Attachment,  sec.  161.  I  have 
no  doubt  that  a  creditor  may  assail  a  fraudulent  transfer  before 
maturity  of  his  debt.  But  the  bill,  while  setting  up  a  fraudu- 
lent transfer,  does  so  only  as  evidence  to  sustain  the  attachment, 
and  does  not  go  for  the  property  transferred.     Henoe  the  bill 
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could  not  he  sustained  independently  of  the  attachment,  on  that 
ground.  But  as  the  attachment  is  good,  this  becomes  imma- 
terial. These  views  lead  us  to  a  reversal  of  the  decree,  and  the 
overruling  of  the  motion  to  quash  the  attachment  and  affi- 
davits, and  the  overruling  of  the  demurrer  to  the  original  and 
amended  bills,  and  we  remand  the  cause. 
Reversed. 

PROCESS— AMENDMENT— ATTACHMENT.— AH  voidable  pro- 
cess can  be  made  perfect  by  proper  amendment,  but  void  process 
cannot  be:  Note  to  Sharman  v.  Huot,  63  Am.  St.  Rep.  649.  Many 
clerical  defects  in  writs  of  attachment  have  been  held  to  be  capable 
of  being  remedied  by  amendment;  and  in  the  absence  of  statutes 
exprei?sly  authorizing  defects  in  form  to  be  corrected,  the  courts 
would  seem  to  have  the  power  to  make  the  amendments  under  the 
genei"al  control  which  they  have  over  their  process:  See  mono- 
graphic note  to  Barber  v.  Swan,  61  Am.  Dec.  127.  See  Brown  v. 
Neale.  3  Allen,  74;  80  Am.  Dec.  53. 

ATTACHMENT— AFFIDAVIT— AMENDMENT.— An  affidavit  for 
an  attachment  may  be  amended  upon  motion,  and  it  is  not  error  to 
permit  it:  Maples  v.  Tunis,  11  Humph.  108;  53  Am.  Dec.  779;  mono- 
graphic note  to  Barber  v.  Swan,  61  Am.  Dec.  129, 130. 


Berry  v.  West  Yirqinia  and  Pittsburgh  Eail- 
ROAD  Company. 

[44  West  Virginia,  538.] 

CARRIERS— LIABILITY  AS  SUCH,  WHEN  ENDS.— A  car- 
rier continues  liable  as  such  for  a  reasonable  time  after  the  goods 
have  arrived  and  have  been  put  In  the  warehouse.  After  such  time 
the  liability  Is  only  as  a  warehouseman. 

CARRIERS.— WHAT  IS  REASONABLE  TIME  FOR  RE- 
MOVAL OF  GOODS  by  the  consignee  from  a  railroad  warehoii.se 
after  their  arrival  is  a  question  of  fact,  under  all  the  circumstances, 
for  the  jury  to  decide,  unless  such  facts  are  aecurote  and  undis- 
puted, and  then  it  Is  a  question  of  law  for  the  court. 

CARRIERS— DUTY  OF  CONSIGNEE  TO  REMOVE  GOODS. 
The  consignee  must  keep  a  looliout  for  the  arrival  of  his  goods  by 
adopting  such  means  as  may  be  expected  to  Inform  him  of  their  ar- 
rival, and  to  hold  the  carrier  liable  as  such,  after  their  arrival,  he 
must  promptly  and  diligently  remove  them  within  a  reasonable 
time,  regardless  of  his  distance  from  the  depot  or  his  means  for 
removal. 

CARRIERS— DUTY  TO  GIVE  NOTICE  OF  ARRIVAL  OF 
GOODS.— A  carrier  Is  not  required.  In  the  absence  of  usage,  to  give 
the  consignee  notice  of  the  arrival  of  his  goods,  and  the  latter  Is 
only  entitled  to  a  reasonable  time  after  such  arrival  to  remove  them. 
During  such  time  the  carrier  Is  liable  as  carrier,  and  after  thnt 
only  as  a  warehouseman. 

CARRIERS— NOTICE  OF  ARRIVAL  OF  GOODS— AGENCY. 
Notice  of  the  arrival  of  goods  given  to  a  drayman  merely  author- 
ized to  haul  such  goods  from  the  depot  to  the  store  of  the  consignee 
Is  not  notice  to  the  latter. 

CARRIERS— EXEMPTION  FROM  LIABILITY  FOR  NEG- 
LIGENCK— Special  provisions  In  a  contract  made  by  a  carrier  can- 
not excuse  or  exempt  him  from  liability  for  negligence. 
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CARRIERS— RIGHT  TO  LIMIT  LIABILITY.— C!on tracts  of 
carriers,  based  upon  a  valuable  consideration,  limiting  their  com- 
mon-law liability,  are  valid,  but  cannot  exempt  from  liability  tor 
negligence. 

CARRIER- NOTICE  OF  ARRIVAL  OF  GOODS.— MISIH 
FORMATION  given  by  a  carrier  or  its  agents  to  the  consignee  aa 
to  the  arrival  of  goods,  and  which  prevents  their  removal,  binds  the 
carrier,  and  maizes  him  liable  for  the  valu«  of  the  goods  If  they  are 
thereafter  lost  or  destroyed. 

J.  BraDnon,  for  the  appellant. 

W.  E,  R.  Byrne  and  H.  B.  Black,  for  the  appellees. 

*^®  BRANNON,  P.  In  an  action  before  a  justice  in  Braxton 
county,  Berry  &  Son  recovered  a  judgment  against  the  West 
Virginia  &  Pittsburg  Railroad  Company,  and  on  appeal  the 
case  was  tried  by  a  jury,  and  the  plaintiffs  recovered  a  judg- 
ment against  the  company,  which  has  been  brought  here  by 
writ  of  error.  The  action  was  to  recover  damages  for  the  de- 
struction of  a  roll  of  carpet  in  the  burning  of  the  company's 
warehouse  at  Sutton.  As  the  fire  is  not  to  be  attributed  to  the 
negligence  of  the  company,  the  question  at  once  arises  whether 
the  company  is  to  be  judged  by  the  law  of  common  carriers  or 
not,  for  the  law  makes  a  common  carrier  an  insurer  of  the  goods 
against  everything  except  the  act  of  God,  the  public  enemy,  or 
the  conduct  of  the  owner,  or  from  the  nature  and  character  of 
the  property:  McGraw  v.  Baltimore  etc.  R.  R.  Co.,  18  W.  Va. 
361;  41  Am.  Rep.  696;  whereas  a  warehouseman,  who  is  a 
mere  bailee,  can  be  made  liable  *^*®  only  by  proof  of  his  negli- 
gence. The  question,  then,  is  one  which,  so  far  as  I  know,  has 
never  been  decided  in  either  of  the  Virginias,  but  which  has  been 
the  subject  of  elaborate,  able,  and  refined  discussions  in  the 
great  courts  of  the  country,  and  upon  it  those  courts  have 
widely  differed.  So  close  is  the  question,  so  well  defended  has 
been  each  side,  that  it  is  very  difficult  to  decide  which  is  the 
more  logical  view.  The  question  is  this:  When  a  railroad  com- 
pany has  transported  goods  from  the  point  of  shipment  to  the 
point  of  delivery,  and  has  unloaded  them  from  its  cars,  and  de- 
posited them  in  its  warehouse,  is  it  still,  while  the  goods  are  in 
the  warehouse,  bound  by  the  law  applicable  to  common  carriers 
as  it  was  during  the  transit,  or  did  its  liability  under  that  law 
cease  the  moment  the  goods  reached  destination,  and  were  re- 
moved from  the  car?  I  hold  that,  after  the  removal  from  the 
car,  for  a  reasonable  time,  the  company  yet  remains  bound  by 
the  law  of  common  carrier,  and  after  the  expiration  of  such  rea- 
sonable time  it  ceases  to  be  bound  by  that  law  of  bailment.  I 
hold  that  the  court  should  construe  the  contract  to  be  one  by 
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which  the  carrier,  under  the  law  of  carriers,  undertakes  to  carry 
goods  from  the  point  of  shipment  to  the  point  of  destination, 
and  deliver  them  to  the  consignee  within  a  reasonable  time  after 
arrival,  and  to  preserve  them  after  arrival  during  that  reasonable 
time  in  a  warehouse  after  unloading  them  from  the  cars,  and 
60  preserve  them  still  under  the  same  law  of  common  carrier. 
So  the  parties  really  meant  and  understood  the  contract.  They 
did  not  mean — certainly  the  shipper  did  not  mean — that  between 
shipment  and  delivery  the  relation  of  the  parties  should  be 
changed  by  converting  the  carrier  into  a  warehouseman.  The 
common  sense  of  the  contract  makes  it  one  contract  under  one 
rule  of  law,  and  does  not  split  it  into  two  contracts  governed 
by  different  principles  of  law.  And  with  me  public  policy  op- 
erates very  strongly  in  solving  the  vexed  question.  That  policy, 
for  high  public  purposes  of  safety  to  the  owners  of  property 
passing  over  the  railroads  and  other  means  of  transportation, 
exacts  the  most  rigid  liability  of  common  carriers,  makes  them 
insurers,  and  courts  should  be  very  slow,  when  they  know  the 
necessity  of  the  enforcement  of  this  public  policy  ^'^^  to  render 
decisions  abating  from  the  liability  imposed  upon  common  car- 
riers by  the  law.  In  our  days,  more  than  ever  before,  railroads 
and  other  common  carriers  have  become  almost  a  part  of  the  gov- 
ernment, as  they  perform  such  vastly  important  functions  in  the 
business  of  organized  society;  and,  while  the  courts  should  do 
them  justice,  they  should  not  release  them  from  legal  liability 
upon  mere  abstract  refinements.  It  is  a  refinement  to  say  that 
this  company  was  under  the  liability  of  common  carrier  from 
Philadelphia  to  Sutton,  but  that  when  it  moved  this  bale  of  car- 
pet from  its  cars  upon  its  platform  that  liability  instantly  ceased, 
and  it  became  subject  to  a  lessened  degree  of  legal  responsibility. 
It  seems  technical  and  unjust  to  the  shipper  unless  that  shipper 
delays  to  call  for  his  goods  beyond  a  reasonable  time,  and  thus 
becomes,  in  the  eye  of  the  law,  himself  negligent. 

The  argument  has  been  made  that  the  shipper  should  be  at 
the  station  to  receive  his  goods  instantly  on  arrival,  and  that  the 
warehouse  is  made  for  his  benefit  to  preserve  his  goods,  and  not 
for  the  benefit  of  the  railroad  company,  and  therefore  the  ship- 
per should  excuse  the  carrier  from  the  rigid  liability  of  carriers 
60  scon  as  the  goods  leave  the  car  doors.  But  this  argument  is 
surely  not  tenable.  The  company  cannot  keep  goods  in  cars, 
because  the  cars  are  needed  elsewhere  for  its  business.  It  can- 
not conveniently  separate  and  deliver  numerous  articles  piled  in 
the  cars  as  they  are  called  for.  It  cannot  obstruct  its  tracks  with 
standing  cars.     Qoods  must  sometimes  be  kept  for  weeks  before 


784      Berby  v.  West  Virginia  etc.  R.  R.  Co.     [W.  Virginia, 

delivery,  and  other  goods  must  be  detained  for  payment  of 
freight.  The  warehouse  is  indispensable  to  the  company  for  its 
own  necessary  purposes,  and  in  no  just  sense  is  it  maintained  for 
the  sole  benefit  of  shippers,  so  as  to  enter  as  an  element  against 
them  in  the  question  whether  as  to  goods  stored  in  it  the  carrier 
is  yet  a  carrier  or  a  warehouseman.  Nor  can  it  be  the  duty  of 
the  shipper  to  be  at  the  depot  on  arrival  of  his  goods.  There  is 
no  certainty  as  to  the  time  of  arrival,  and  this,  not  from  the 
shipper's  fault,  but  from  the  fault,  if  any  fault  there  be,  of  the 
company.  No  schedule  of  freight  trains  will  afford  the  shipper 
any  certain  guide,  as  they  are  so  irregular.  In  long  transits,  and 
over  connecting  lines,  the  shipper  '^'*^  cannot  even  guess  as  to 
time  of  arrival.  To  require  him  to  be  at  the  depot,  or  suffer 
for  failure  to  be  there,  would  charge  to  him  the  fault  of  the  com- 
pany in  delays,  *I  say  that  we  can  draw  no  logical  difference 
between  the  warehouse  and  the  car  as  to  the  character  of  the 
liability  of  the  company.  They  are  both  necessary  instruments 
in  the  performance  of  the  function  of  transportation  and  deliv- 
ery, both  of  which  are  duties  assumed  by  the  company.  I  think 
that  the  discussion  of  this  subject  in  the  latest  and  very  valuable 
"^rork  on  Railroads  by  Elliott,  volume  4,  section  1527,  is  a  clear, 
strong  presentation  of  the  subject.  He  takes  the  view  in  result 
above  expressed.  Such  is  the  great  weight  of  authority.  It 
is  clearly  and  succinctly  stated,  also,  in  5  American  and  English 
Encyclopedia  of  Law,  263:  See  Hutchinson  on  Carriers,  sec.  367. 
Thus  I  conclude  that  the  defendant  cannot  be  relieved  from  lia- 
bility on  the  theory  that  its  liability  as  common  carrier  had 
ceased. 

1  have  stated  above  that  the  carrier  continues  liable  as  such 
for  a  reasonable  time  after  the  arrival  of  the  goods.  The  ques- 
tion what  is  a  reasonable  time  cannot  be  definitely  fixed  by  hours. 
Hutchinson  on  Carriers,  section  377,  says  that  the  reasonable  time 
in  which  to  remove  the  goods  will  be  such  as  would  enable  the 
consignee,  if  living  in  the  vicinity  of  the  place  of  delivery,  to 
remove  them  in  the  ordinary  course  and  in  the  usual  hours  of 
business,  and  that  this  time  will  not  be  varied  to  suit  the  dis- 
tance at  which  the  shipper  may  reside,  nor  his  convenience  or 
means  of  removal,  but  he  must  remove  the  goods  with  diligence 
after  he  is  informed  of  their  arrival,  and  must  provide  ample 
means  to  do  so.  This  is  the  case  even  under  the  rule  that  the 
carrier's  liability  does  not  cease  until  a  reasonable  time  after  the 
arrival  of  the  goods.  The  duty  of  the  consignee  to  take  the 
poods  away  is  as  imperative  as  the  duty  of  the  carrier  to  deliver 
them.     He  cannot,  at  his  option,  continue  the  stringent  liability 
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of  the  carrier,  but  must  act  promptly,  and,  if  he  does  not,  the^ 
liability  of  the  carrier  as  an  insurer  ends.  Of  course,  I  am  not 
to  be  understood  as  saying  that,  after  such  reasonable  time,  non- 
liability whatever  rests  on  the  railroad  company.  I  mean  only- 
that  its  liability  as  carrier  ends,  and  that  it  then  becomes  liable 
only  as  bailee:  Tarbell  v.  Eoyal  Exchange  Shipping  Co.,  110  N. 
Y.  170;  6  Am.  St.  Rep.  350.  »^  See  5  Am.  &  Eng.  Ency.  of  Law,. 
270.  What  is  a  reasonable  time  is  largely  a  question  of  fact,  de- 
pendent upon  the  circumstances,  to  be  decided  by  the  jury.  If 
the  facts  are  accurate  or  undisputed,  it  is  a  question  of  law; 
otherwise  it  is  a  jury  question:  5  Am.  &  Eng.  Ency  of  Law,  270. 
Is  it  a  duty  of  the  railroad  company  to  give  notice  of  the  ar- 
rival of  goods?  Some  authorities  say  that  it  is  as  to  persons, 
living  in  tihe  vicinity  of  the  depot;  but  the  better  authorities,  andl* 
the  reason  of  the  matter,  declare  that  it  is  not  incumbent  upooh 
the  railroad  to  give  such  notice.  Why?  While  the  consignee- 
need  not  be  at  the  depot  to  take  his  goods  at  the  moment  of 
arrival,  and  the  law  retains  the  railroad  company  under  the  liabil- 
ity as  carrier  for  a  reasonable  time,  yet  it  does  not  indefinitely 
hold  it  under  this  high  degree  of  liability,  but  requires  the  con- 
signee to  keep  a  lookout  for  the  arrival  of  his  goods  by  adopting- 
such  m<3ans  as  may  be  expected  to  inform  him  of  their  arrival. 
No  notice  from  the  company  is  necessary:  Illinois  Cent.  R.  R- 
Co.  V.  Carter,  165  111.  570;  4  Elliott  on  Railroads,  sec.  1527~ 
Rorer  on  Railroads,  1289;  2  Redfield  on  Railroads,  sec.  175,  point 
4.  Baltimore  etc.  R.  R.  Co.  v.  Morehead,  5  W.  Va.  293,  seems  to- 
hold  that  notice  is  necessary,  but  it  seems  against  the  better  au- 
thorities, and  based  on  exceptional  circumstances  on  account  of 
inability  to  deliver  at  the  point  of  destination.  I  remark  that 
the  provisions  of  the  code,  page  550,  refer  not  to  notice  of  ar- 
rival of  goods,  but  that  notice  which  is  requisite  to  enable  a  rail- 
road company,  after  the  lapse  of  twenty-four  hours  from  the 
arrival  of  the  goods,  to  charge  storage  therefor.  The  consignee 
is  not  entitled  to  a  reasonable  time  to  obtain  knowledge  of  arrival 
of  the  goods,  and  then  another  reasonable  time  to  remove  the- 
goods.  If  we  hold  that  the  carrier  is  under  obligation  to  give- 
notice,  then  the  consignee  would  have  a  reasonable  time  after 
notice  to  remove  the  goods;  but  if  we  hold,  in  the  absence  of 
usage,  that  it  is  not  necessary  that  the  railroad  should  give  notice 
of  arrival,  it  follows  that  the  consignee  has  a  reasonable  time- 
after  arrival  in  which  to  remove  the  goods.  The  goods  arrived 
about  5  o'clock  P.  M.  on  the  9th  of  April,  and  were  burned  on 
the  10th.  The  jury  found  that  a  reasonablo  time  had  not  elapsed 
after  arrival  in  which  the  goods  should  have  been  taken  away 
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in  this  instance,  so  far  as  its  '^^^  verdict  is  based  upon  that  ques- 
tion, and  I  cannot  say  that  the  time  was  beyond  a  reasonable 
time.  In  my  view,  if  that  time  was  a  reasonable  time,  it  is  not 
material  when  within  that  time  the  plaintiffs  knew  of  the  arrival 
of  the  goods,  because  the  entire  time  is  not  longer  than  a  rea- 
sonable time.  We  would  infer  from  some  books  that  the  con- 
signee has  a  reasonable  time  after  notice,  but  I  hold  that  the  rea- 
sonable time  commences  from  arrival.  Where  the  party  is  pres- 
ent on  the  arirval,  or  gets  early  notice  of  arrival,  that  fact  enters 
as  an  important  element  in  the  decision  of  what  is  a  reasonable 
time  for  removal,  as,  having  notice,  he  should  proceed  promptly 
to  consummate  the  removal;  but  he  has  a  reasonable  time,  notice 
>or  no  notice,  after  arrival  of  the  goods  to  effect  their  removal. 

There  is  controversy  in  this  case  as  to  notice  to  the  plaintiff 
of  the  arrival  of  the  goods,  and  that  involves  a  question  of  some 
importance.  A  drayman,  who  was  in  the  habit  of  hauling  goods 
for  the  plaintiffs,  who  were  merchants  doing  business  at  Sutton, 
knew  distinctly  of  the  arrival  of  this  carpet  on  the  evening  of 
the  9th  of  April,  but,  as  it  was  raining,  declined  to  take  it;  and 
the  question  comes  up  whether  notice  to  him  is  notice  to  the 
plaintiffs.  I  hold  that  it  is  not.  It  would  be  going  very  far 
to  say  that  a  drayman,  who  was  authorized  merely  to  haul  goods 
from  the  depot  to  the  store,  is  an  agent  vested  with  the  authority 
to  receive  notice  to  affect  his  employer,  and  change  that  employ- 
er's relation  to  the  carrier  as  to  the  extent  of  the  carrier's  re- 
sponsibility. Never  did  the  merchant  intend  to  constitute  him 
an  agent  for  such  serious  purpose.  "The  authority,  if  it  existed 
at  all,  must  find  its  source  in  the  intention  of  the  principal, 
"whether  expressed  or  implied.  If  that  intention  cannot  be 
shown,  the  authority  cannot  exist":  Mechem  on  Agency,  177. 
Such  an  agency  is  not  to  be  so  lightly  created.  Under  the  find- 
ing of  the  jury  there  can  be  no  other  notice  considered  than  that 
received  by  the  plaintiff's  about  5  o'clock  of  April  10th — only 
an  hour  before  the  closing  of  the  warehouse — and  that  did  not 
convict  the  plaintiffs  of  any  want  of  reasonable  diligence  in  re- 
Jtnoving  the  goods. 

The  defendant  claims  exemption  by  reason  of  a  clause  found 
^n  the  bill  of  lading  providing  that  the  company  should  not  be 
liable  for  any  loss  or  damage  to  the  carpet  '**'*  by  fire  and  other 
'  specified  causes  beyond  its  control.  It  is  claimed  that  this  can 
have  no  effect  contrary  to  the  law.  Such  special  provisions  can- 
not excuse  a  common  carrier  from  negligence.  No  stipulation  can 
>««xcuse  it  from  liability  for  negligence,  because  it  would  relax  the 
•^ligence  and  obligations  of  common  carriers  to  tiie  injury  of  the 
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public,  and  would  be  against  public  policy:  5  Am.  &  Eng.  Ency. 
of  Law,  288.  This  court  has  not  denied  the  validity  of  the  con- 
tracts of  common  carriers  limiting  their  liability,  but  it  has  held 
that  they  cannot  exempt  from  negligence  of  the  carrier:  Zouch  v. 
Chesapeake  etc.  Ey.  Co.,  36  W.  Va.  524;  Brown  v.  Adams  Exp. 
Co.,  15  W.  Va.  812;  Maslin  v.  Baltimore  etc.  R.  R.  Co.,  14  W.  Va. 
180;  35  Am.  Rep.  748.  But  those  cases  explicitly  state  that 
there  must  be  a  valuable  consideration  for  such  special  contracts, 
and  such  I  understand  to  be  the  general  law:  5  Am.  &  Eng. 
Ency.  of  Law,  298.  It  does  not  appear  that  there  was  any  con- 
sideration for  the  exemption  here  claimed,  by  way  of  reduced 
freight  or  otherwise,  so  as  to  make  said  contract  work  any  result 
in  this  case. 

But  there  is  one  fact  in  this  case  which  must  decide  it  against 
the  railroad  company,  regardless  of  when  its  liability  as  carrier 
ceased,  and  regardless  of  notice  or  diligence  on  the  part  of  the 
plaintiffs,  for  a  drayman  called  for  this  carpet  on  the  evening 
before  its  destruction  by  fire,  and  was  told  by  an  assistant  agent 
at  the  warehouse  that  the  carpet  had  not  arrived.  But  for  this 
fact,  it  would  have  been  removed  and  saved.  The  law  seems  to 
be  very  well  settled  that  misinformation  given  by  the  railroad 
company  or  it?  agents  to  the  consignee  as  to  the  arrival  of  the 
goods  will  bind  the  company,  even  though  we  regard  it  as  only 
resting  under  the  liability  of  warehousemen,  when  such  informa- 
tion prevents  the  removal  of  the  goods:  4  Elliott  on  Railroads, 
sec.  1463;  5  Am.  &  Eng.  Ency.  of  Law,  275;  3  Redfield  on 
Railroads,  sec.  175,  point  10;  Jeffersonville  R.  R.  Co.  v.  Cottpn, 
95  Am.  Dec.  656. 

There  is  no  sign  of  a  plea  in  this  case,  and  we  might  raise  the 
question  whether  the  defendant  is  entitled  to  have  the  points 
made  by  him  considered,  as  we  might  say  that  it  is  a  mere  in- 
quiry of  damages  by  a  jury  in  the  absence  of  a  plea.  These  facts 
lead  us  to  the  affirmance  of  the  judgment. 

Affirmed. 


CARRTERS-WHEN  BECOME  WAREHOUSEMEN-REASON- 
ABLE TIME  FX)R  CONSIGNEE  TO  REMOVE  GOODS.— Until  a 
carrier's  liability  as  carrier  Is  torminated  by  Its  performance  of  all 
duties  an  such.  Its  rights  as  warehouseman  cannot  begin:  Grand 
Rapids  etc.  R.  R.  Co.  v.  Dlethcr.  10  Ind.  App.  206;  53  Am.  St  Rep. 
385.  If  the  owner  of  goods  shipped  over  a  railroad  permits  them 
to  remain  at  the  depot  of  their  destination  for  an  unreasonable  time, 
the  liability  of  the  milroad  company  aa  carrier  Is  thereby  termin- 
ated, and  It  becomes  liable  only  as  a  warehouseman:  Note  to  Grand 
Rapids  etc.  R.  R,  Co.  v.  Dlcther.  .53  Am.  St.  Rep.  390.  The  con- 
signee must  have  had  a  reasonable  opportunity  to  remove  the  goods 
after  notice  to  do  bo,  or  after  a  reasonable  effort  on  the  part  of  the 
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carrier  to  give  such  notice:  Railway  Co.  v.  Nevill,  60  Ark.  375;  46 
Am.  St.  Rep.  208;  McMillan  v.  Michigan  Southern  etc.  R.  R.  Co.,  16 
Mich.  79;  93  Am.  Dec.  208;  Shenk  v.  Philadelphia  Steam  P.  Co.,  GO 
Pa.  St.  109;  100  Am.  Dec.  541.  A  carrier's  liability  as  such  is  not 
terminated  by  the  fact  that  goods  have  not  been  called  for,  for  two 
or  three  weeks  after  their  arrival,  if  the  consignee  has  not  had  no- 
tice of  such  arrival,  such  notice  having,  in  fact,  been  given  to  a  per- 
son who  fraudulently  personated  the  consignee:  Cavallaro  v.  Texas 
etc.  Ry.  Co.,  110  Cal.  348;  52  Am.  St.  Rep.  94,  and  note.  It  is  the 
duty  of  the  consignee  or  owner  to  takp  notice  of  the  course  of  busi- 
ness at  the  station  of  delivery,  and  to  be  ready  to  receive  the  goods 
when,  In  the  reasonable  course  of  business,  they  may  be  expected  to 
arrive,  or  within  a  reasonable  time  thereafter:  Blumenthal  v.  Brain- 
erd.  38  Yt.  402;  91  Am.  Dec.  349;  Morris  etc.  R,  R.  Co.  v.  Ayres,  5 
Dutch.  .393;  80  Am.  Dec.  215. 

CARRIERS— STIPULATIONS  LIMITING  LIABILITY.— A  com- 
mon carrier  cannot  stipulate  for  exemption  from  liability  for  his 
own  negligence:  Bird  v.  Railroads,  99  Tenn.'719;  63  Am.  St.  Rep. 
856,  and  note;  though  he  may  exclude  his  common-law  liability  as 
an  Insurer:  Morgantown  Mfg.  Co.  v.  Ohio  etc.  Ry.  Co.,  121  N.  C. 
514;  61  Am.  St.  Rep.  679,  and  note;  and  may  reasonably  restrict  his 
common-law  liability:  Dixie  Cigar  Co.  v.  Southern  Exp.  Co.,  120 
N.  C.  348;  58  Am.  St.  Rep.  795,  and  note. 


Delaplain  V.  Grubr 

(44  West  Viboinia,  612.] 

DEEDS— PRESUMPTION  AS  TO  GRANTOR'S  COMPB- 
TENCY.- It  is  presumed  that  the  grantor  In  a  deed  was  sajie  and 
competent  at  the  time  he  executed  it. 

DEEDS.— OLD  AGE  ALONE  does  not  affect  the  competency 
of  the  grantor  in  a  deed. 

DEEDS— GRANTOR'S  CAPACITY— EVIDENCE.— The  time 
of  the  execution  of  a  deed  Is  the  material  or  critical  point  to  be 
considered  upon  the  inquiry  as  to  the  grantor's  capacity,  and  the 
evidence  of  the  oflicer  taking  the  acknowledgment,  and  of  disinter- 
ested persons  present  at  that  time.  Is  entitled  to  peculiar  considera- 
tion on  the  question  of  capacity. 

DEEDS— GRANTOR'S  CAPACITY— OLD  AGE.— Although  a 
grantor  in  a  deed  is  extremely  aged,  his  mind  weak  and  Impaired, 
compared  with  what  it  has  been,  his  demeanor  on  occasions  eccen- 
tric, and  even  if  he  has  no  capacity  to  transact  general  business, 
yet,  if  he  understands  the  nature  of  what  he  is  dodng,  and  recollects 
the  property  he  is  disposing  of,  and  the  person  to  whom  he  Is  giving 
It,  and  how  he  desires  to  dispose  of  It,  at  the  time  that  he  executes 
the  deed,  this  is  sufficient  to  make  it  valid. 

DEEDS— UNDUE  INFLUENCE.— A  grant  of  property.  In- 
duced by  gratitude  for  kindness,  affection,  and  esteem,  Is  not  the  re- 
sult of  undue  influence. 

DEEDS.— UNDU1E5  INFLUENCE  to  avoid  a  deed  must  be  such 
as  to  destroy  free  agency,  and  substitute  the  will  of  another  for 
that  of  the  person  nominally  acting. 

DEEDS— UNDUE  INFLUENCE.- To  set  aside  a  deed  for  un- 
due Influence  it  must  be  shown  rhat  the  grantor  had  no  free  will, 
but  stood  In  viuculis  at  the  time  he  executed  It. 

DEEDS— UNDUE  INFLUENCE.— Suggestion  and  advice  ad- 
dressed to  the  judgment  never  constitute  undue  Influence  in  the 
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executiou  of  a  deed,  and  neither  does  solicitation,  unless  tlie  gi'an- 
tor  is  worn  out  with  Importunities,  so  that  his  will  gives  way.  Even 
earnest  entreaty,  Importunity,  and  persuasion  may  be  employed,  as 
well  as  appeals  to  remember  past  kindness,  or  to  relieve  distress, 
without  constituting  it  undue  influence. 

DEBfDS— DELIVERY.— If  the  parties  to  a  deed  meet  to  make 
It  and  read,  sign,  and  acknowledge  it,  without  reservation  and  with 
Intent  that  It  shall  then  become  effective,  this  amounts  to  delivery. 

DEEDS.— DELIVERY  of  a  deed  depends  on  the  intent  of  the 
parties,  and  if,  without  formal  words  of  delivery,  the  Intent  may 
be  shown  by  circumstances.  Acknowledgment  with  direction  to  re- 
cord the  deed  Is  strong  evidence  of  delivery. 

Hubbard  &  Hubbard,  for  the  appellants. 

Caldwell  &  Russell,  for  the  appellees. 

«i8  BilANNON,  P.  By  a  deed  of  November  13,  1892,  L.  S. 
Delaplain  conveyed  ***  to  his  wife  a  house  and  lot  and  furniture, 
valued  at  sixteen  thousand  dollars,  in  the  city  of  Wheeling,  and, 
by  check,  gave  her  six  thousand  dollars  in  bank.  Delaplain  died 
the  27tih  of  November,  1893,  leaving  a  daughter  and  children 
of  a  deceased  son.  He  was  worth  some  three  hundred  thousand 
dollars  to  three  hundred  and  fifty  thousand  dollars,  mostly  per- 
sonalty. Mrs.  Delaplain  lat«r  willed  said  real  estate  to  her 
daughter  Elizabeth  Grubb.  This  was  followed  by  a  suit  by  the 
children  of  the  deceased  son  to  set  aside  the  said  deed,  but  the 
circuit  court  refused  to  do  so  and  the  plaintiffs  appealed. 

Delaplain  was  seventy-eight  years  of  age  at  his  death.  He 
had  for  many  years  been  the  chief  member  of  a  large  wholesale 
dry-goods  firm  in  Wheeling,  and  by  his  fine  sense,  industry,  and 
frugality  amassed  a  fortune.  Senile  dementia  is  the  ground 
on  which  we  are  asked  to  nullify  the  said  transfers.  Until  a  few 
weeks  before  his  death  this  man  was  strong  and  vigorous,  physi- 
cally and  mentally.  At  the  outset,  I  state  that  old  age  will  not, 
alone,  affect  his  act,  and  that  the  presumption  of  law  is  that  he 
was  sane,  and  competent  to  make  such  transfers:  Buckcy  v. 
Buckey,  38  W.  Va.  168.  We  must  find  something  else  than  old 
age  to  cancel  this  deed.  What  is  the  basis  on  which  that  relief 
is  asked?  On  several  occasions  he  shed  tears,  saying  that  the 
little  children  would  be  left  in  poverty,  supposedly  referring  to 
the  children  of  Mrs.  Grubb.  He  told  his  wife  that  the  sheriff 
would  come  in,  and  sell  them  out  of  house  and  home.  He  ex- 
pressed great  apprehension  of  losing  all  his  property,  and  at  one 
time  said  that  he  had  lost  it  all.  He  supposed  everything  was 
gone,  and  often  talked  about  the  little  children  being  left  in 
poverty.     At  the  same  time  he  was  of  large  estate,  and  individu- 
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ally  out  of  debt.     This  is  regarded,  I  may  say.  as  the  chief  weapon 
with  which  to  overthrow  the  deed. 

This  peculiarity  is  capable  of  explanation  short  of  his  incom- 
petency. On  the  6th  of  August,  1893,  the  disastrous  business 
panic  which  appalled  the  hearts  of  the  stoutest  business  men 
was  at  its  climax.  Like  a  clap  of  thunder  from  a  clear  sky  on 
that  day  came  the  failure  of  the  Exchange  Bank  of  Wheeling, 
producing  wide  business  consternation  there.  Mr.  Delaplain  was 
its  president.  ^^^'^  He  deeply  felt  the  sting  of  this  failure,  and 
was  very  greatly  depressed  by  it.  He  expressed  great  sympathy 
for  the  poor  depositors,  saying  that  he  did  not  care  for  his  own 
losses  so  much  as  for  theirs.  The  effect  of  this  bank  trouble  was 
that  of  deep  depression  upon  him.  He  drank  heavily  from  that 
up  until  three  or  four  weeks  of  his  death.  His  apprehen- 
sion of  financial  ruin  is  a  thing  that  might  infest  the  mind  of 
many  persons — especially  aged  persons.  There  was  his  large  in- 
vestment in  a  wholesale  business  house,  and  the  panic  paralyzed 
business.  This  house  owed  thirty  thousand  dollars.  A  young 
member  of  the  firm  went  to  New  York  to  procure  money,  but 
reported  that  he  could  get  none  for  any  security.  He  expected 
to  lose  from  the  bank's  failure.  He  had  largn  investments  in 
banks,  manufacturing  stocks,  and  in  a  ranch  in  Texas.  Property 
in  stocks,  especially,  was  withering  under  the  force  of  the  de- 
pression of  panic,  and  no  man  could  well  say  what  would  be 
the  ultimate  outcome.  The  stoutest,  strongest  men  quaked  and 
trembled  in  that  disastrous  crisis.  Why  should  not  this  old 
man  fear  the  wolf  at  the  door?  It  is  very  common,  we  know, 
from  human  nature,  for  men  in  age,  who  have  been  the  stay  and 
support  of  a  family,  to  have  excessive  fear  about  those  near  and 
dear- to  them,  after  they  shall  have  passed  away.  So  that  I  do 
not  see  a  controlling  force  in  the  circumstance  which  is  spoken 
of.  On  one  occasion  Mr.  Delaplain  got  out  of  his  bay  window, 
three  and  one-half  feet  from  the  ground,  into  the  adjoining  lot 
of  the  Presbyterian  church,  Anth  only  his  underwear  on;  but  he 
seemingly  recalled  himself,  and  returned  to  his  house.  He  was 
likely  then  thirsting  for  drink.  The  front  door  was  kept  locked 
80  that  he  could  not  go  out  into  the  city  to  get  drink,  and  likely 
this  incident  happened  from  that  cause.  On  another  occasion 
he  came  down  into  the  hall,  wearing  only  his  underclothes,  while 
the  Eeverend  Dr.  Swope  was  sitting  there;  but,  seeing  him,  Mr. 
Delaplain  was  embarrasvsed,  and  returned  upstairs.  This  is  un- 
important. On  the  day  before  his  death  he  walked  into  Mrs. 
Delaplain's  room,  where  a  lady  was  present,  without  his  outer- 
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clothing  on,  and  asked  if  that  was  Chapline  street.  On  one  oc- 
casion he  talked  to  Dr.  Wilson,  his  attending  physician,  several 
minutes,  and  then  seemed  to  ^^^  lose  sight  of  who  the  doctor  was^ 
and  said,  "Why,  that  is  you.  Dr.  Wilson,  isn't  it?"  On  another- 
occasion  his  daughter  in  law  sat  down  beside  him  in  a  car  for 
some  time  without  his  recognizing  her,  but  she  did  not  at  first 
recognize  him,  though  much  younger;  and,  when  she  said  that 
she  recently  had  a  letter  from  her  son,  he  asked  her  if  it  was^- 
not  very  hot  where  he  was — he  being  absent  as  a  consul  at  Dema- 
rara.  A  very  natural  question.  He  recalled  his  grandson's- 
whereabouts.  This  substantially  covers  the  strange  and  eccentric 
conduct  of  Delaplain,  given  to  support  the  bill.  Strange  con- 
duct, to  a  certain  extent,  it  was;  but  many  cases  show,  as  stated;, 
in  Buckey  v.  Buckey,  38  W.  Va.  168,  that  it  will  not  invalidates 
a  deed  or  will. 

Old  men,  especially  when  troubled,  are  very  forgetful,  very-^ 
absent-minded;  but  that  does  not  show  that  when  they  come- 
down to  the  actual  act  of  making  a  transfer,  and  have  that  sub- 
ject specially  and  definitely  upon  the  mind,  that  they  are  in- 
capable of  that  act.  Judge  Carr  said  in  Burton  v.  Scott,  3  Eand^ 
406:  "Many  witnesses  relate  trifling  and  wild  conversations  hel<J 
by  the  testator,  and  sometimes  actions  and  conduct  which  cer- 
tainly showed  a  want  of  sanity  for  the  time  being,  such  as  run- 
ning away  and  staying  out  all  night,  chasing  his  servants,  and 
throwing  his  cane  at  them,  shutting  himself  up  in  his  room  for 
fear  his  family  would  kill  him,  et  cetera.  But  these,  when  con- 
trasted with  the  others,  may,  I  think  be  fairly  accounted  for  on  th^ 
score  of  intoxication."  That  eccentric  action  was  stronger  thait 
any  eccentricity  of  Delaplain  in  this  case,  and  yet  it  was  held 
not  to  affect  a  will,  when  it  was  correlated  to  the  evidence  of 
sanity.  So  I  say  in  this  case  that  those  incidents  can  by  no  meana 
offset  the  strong  evidence  of  capacity  of  Delaplain,  and  the  pre- 
sumption of  law  that  he  was  sane.  Now  let  us  turn  to  the  opin- 
ion evidence.  Dr.  Wilson,  the  attending  physician, expressed  tha- 
opinion  that  Mr.  Delaplain  was  incompetent  to  transact  business,, 
and  his  evidence  is  certainly  not  without  weight  from  his  pro- 
fessional relations  with  Mr.  Delaplain,  and  his  capacity  to  judge- 
of  his  sanity;  but  we  must  not  let  that  evidence  countervail  the 
strong  volume  to  the  contrary.  We  must  be  very  cautious  how 
we  overthrow  the  solemn  deed  of  this  man,  ***^  who  during  ai 
long  life  had  evinced  so  much  intelligence  and  force  of  character 
as  a  leading,  successful  business  man.  The  Reverend  Dr.  Swope, 
a  witness  for  the  plaintiff,  while  relating  the  incidents  above 
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«poken  of,  sustains  the  competency  of  Delaplain,  from  the  fact 
that,  when  asked  for  his  judgment  as  to  Delaplain's  ability  to 
■attend  to  important  matters  of  business,  he  responded  that  he 
eould  not  say.  When  asked  whether,  in  his  judgment,  he  was 
•of  sound  mind,  or  not,  he  responded  that,  in  the  conversations 
3ie  had  had  with  Delaplain,  the  latter  always  talked  intelligently 
-enough.  While  speaking  of  a  change  in  Delaplain  after  the 
bank  failure,  he  said  that  Delaplain  evinced  more  dullness  than 
before.  When  asked  whether  he  ever  found  Delaplain  unable  to 
apprehend  what  he  said  to  him,  he  answered,  "No,"  and  said 
;that  he  never  answered  him  in  any  other  way  than  in  an  intelli- 
vgent  way,  and  that  his  remarks  were  always  pertinent  to  the  sub- 
ject under  discussion,  and  that  he  displayed  no  lack  of  intelli- 
gence. There  is  some  other  opinion  evidence  to  the  effect  that 
Delaplain  was  incompetent  to  transact  serious  business,  but  it  is 
aiot  of  forceful  and  decisive  character,  and  it  comes  from  only 
ijwo  or  three  persons.  What  is  greatly  relied  upon  is  the  fact 
that  Mrs.  Delaplain  herself  declared  on  several  occasions  that 
her  husband  had  been  unsettled  in  mind  ever  since  the  bank 
failure,  and  tl^at  Dr.  Wilson  declared  that  he  was  unable  to  trans- 
•act  business.  At  first  view,  these  declarations  of  Mrs.  Delaplain 
might  be  taken  to  be  strong,  but  that  is  simply  because  she  is 
the  grantee  in  the  deed.  I  doubt  whether  they  are  admissible, 
being  merely  unsworn  statements  of  hers.  But  grant  their  admis- 
sibility; what  do  they  show?  Shall  they  be  treated  as  admissions? 
They  cannot  be,  because  one  cannot  lose  title  to  land  by  mere 
tadmissions:  Suttle  v.  Eichmond  etc.  R.  R.  Co.,  76  Va.  284;  Jack- 
con  V.  Davis,  15  Am.  Dec.  451,  455;  High  v.  Pancake,  42  W.  Va. 
607.  But  then  it  is  mere  opinion.  These  declarations  only  en- 
ter into  the  case  as  items  of  evidence — as  opinions  of  Mrs.  Dela- 
plain as  to  the  mere  condition  of  her  husband;  and  they  amount 
to  nothing  more,  coming  from  her,  than  if  coming  from  another 
person.  They  are  simply  her  opinions,  to  be  taken  for  what  they 
-are  worth.  Now  take  up  the  opinions  on  the  ^®  other  side. 
"We  have  the  opinions  of  three  utterly  disinterested  persons  pres- 
•ent  at  the  time  when  the  deed  was  made.  They  declared  in  un- 
mistakable terms  that  at  that  time  Delaplain  was  as  intelligent 
as  ever;  knew  the  character  of  the  act  he  was  doing;  did  it  de- 
liberately, and  was  entirely  competent  to  do  it.  This  evidence 
•of  parties  present  at  that  time  has  more  force  than  mere  opinion 
of  parties  as  to  his  sanity  at  other  times,  or,  indeed,  of  his  con- 
duct and  action  at  other  times,  because  the  time  of  the  execution 
of  the  deed  is  the  material  or  critical  point  of  time  to  be  con- 
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sidered  upon  the  inquiry  as  to  the  grantor's  capacity:  Buckey  v. 
Buckey,  38  W.  Va.  168.  One  of  the  three  persons  present  was* 
the  lawyer  who  drew  the  deed,  and  took  Mr.  Delaplain's  acknowl- 
edgment. There  is  the  evidence  of  the  two  copartners  in  the 
mercantile  business,  thrown  into  daily  contact  with  him  for 
years,  who  have  sustained  his  competency.  There  are  the  depo- 
sitions of  three  apparently  intelligent  people,  who  were  servants 
in  the  house,  and  observed  his  daily  conduct  down  to  his  death, 
attesting  his  capacity.  Other  witnesses  give  their  opinions  to 
the  same  effect;  so  that,  as  to  opinion  evidence,  that  going  to  sus- 
tain his  sanity  is  vastly  prepon derating.  I  cannot  detail  it  here, 
but  it  comes  from  those  who  had  the  best  opportunity  of  judg- 
ing of  Delaplain's  capacity.  The  evidence  of  a  joint  owner  with 
him  of  a  ranch  in  Texas  shows  that  he  talked  intelligently  to 
him,  after  he  returned  from  Texas,  about  the  farm;  remember- 
ing and  talking  of  persons  with  whom  he  became  acquainted  on 
a  visit  which  he  had  made  ten  years  before.  He  talked  with 
him,  before  his  visit  to  Texas  and  after,  about  their  business  in- 
terests, in  an  intelligent  and  business-like  manner.  Captain  Wil- 
liam List,  who  had  known  him  so  long,  and  talked  with  him  al- 
most every  day — their  places  of  business  adjoining — attested  his 
competency  in  strong  terms. 

Now  let  us  leave  tlie  domain  of  mere  opinion  of  witnesses 
as  to  Delaplain's  capacity,  and  go  to  facts  that  speak  for  them- 
selves. Here  I  will  say  that  said  transfers  are  attacked,  not  only 
because  of  the  mental  incapacity  of  Delaplain,  but  also  because 
of  undue  influence  exerted  upon  him  by  Henry  K.  List;  and  the 
facts  I  shall  refer  to — at  least,  some  of  them — answer  both  the 
allegation  of  ®*®  incapacity  and  undue  influence.  Delaplain 
thought  of  making  a  will.  Let  us  say  that  List  advised  him  so 
to  do,  and  mentioned  as  a  reason  that  he  ought  thus  to  protect 
his  wife.  Delaplain  reflected  upon  it  some  days,  and  refused  to 
do  so.  This  tends  strongly  to  negative  incapacity  and  successful 
undue  influence.  Deliberation — unaided  deliberation,  his  own 
deliberation  against  List's  suggestion  or  advice — brought  Dela- 
plain's mind  to  this  refusal.  He  told  James  P.  Rogers,  who  act- 
ed as  his  lawyer,  that  he  had  thought  of  making  a  will,  to  keep 
his  property  from  going  to  certain  persons,  but  would  not  com- 
plete it  then,  but  would  think  further  about  it.  A  few  days 
later,  Rogers  received  word,  through  List,  that  Delaplain  wanted 
him  to  draw  two  deeds  for  him.  Rogers  went  alone  to  Dela- 
plain's store,  when  Delaplain  told  him  he  had  thought  of  mak- 
ing a  will,  but  would  rather  make  deeds,  and  told  him  he  wanted 
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to  deed  the  homestead  to  his  wife,  and  the  store  property  to  Mrs, 
Grubb.  Rogers  told  him  he  could  not  make  a  deed  directly  to 
his  wife,  but  must  have  an  intermediary,  when  several  persons 
were  mentioned  by  Delaplain,  but  objections  arose  in  his  mind 
as  to  them,  and  Rogers  suggested  Ambrose  S.  List,  a  son  of 
Henry  K.  List,  and  he  was  agreed  upon.  Then  Rogers  asked  Del- 
aplain whence  his  title  came,  and  Delaplain  told  him,  and  he 
obtained  descriptions  of  the  property  from  what  he  told  him. 
Delaplain  spoke  particularly  of  an  agreement  with  one  Hulli- 
hen's  heirs  years  before,  in  connection  with  the  home  property, 
which  he  wanted  him  specially  to  hunt  up,  as  it  somehow  con- 
cerned an  easement  of  the  home  property,  and  he  felt  that  there 
might  be  trouble  about  it.  Rogers  found  the  agreement  on 
record,  as  Delaplain  had  said.  Aftor  this  deliberative  conversa- 
tion it  was  agreed  that  Rogers  should  come  next  day,  at  10 
o'clock,  with  the  deeds;  and  at  that  hour  Rogers  found  Dela- 
plain on  the  sidewalk,  at  his  store,  as  agreed.  When  Delaplain 
asked  him  if  he  had  those  papers,  and  was  told  that  he  had,  he 
said,  "T,et  us  go  up,  then,  to  the  City  Bank,"  and  they  went.  At 
the  bank,  Delaplain  drew  up  to  a  window,  and  read  the  two  deeds. 
He  asked  Rogers  if  he  had  examined  the  records  as  to  the  trans- 
fer of  the  property  to  him — particularly  the  agreement  as  to  the 
alley  in  the  rear  of  ®*®  the  homestead.  Delaplain  said  he  was 
ready  to  execute  one  of  the  deeds.  Then  Henry  K.  List  came  in, 
and  Delaplain  showed  him  the  deeds,  and  they  talked  about 
them;  and  Delaplain  told  List  that  he  had  made  up  his  mind  not 
to  sign  the  deed  to  Mrs.  Grubb,  but  preferred  the  other,  to  be 
closed  at  once;  and  he  signed  it,  and  put  the  Grubb  deed  in  his 
pocket,  and  sent  Rogers  to  have  Mrs.  Delaplain  execute  the  deed 
to  A.  S.  List,  the  intermediary.  When  Rogers  returned,  A.  S. 
List  was  there,  and  it  took  some  explanation  to  get  him  to  sign 
the  deed  to  Mrs.  Delaplain,  Delaplain  and  Rogers  explaining  it. 
Delaplain  told  him  that  he  had  chosen  him,  as  he  was  out  of 
debt,  and  a  single  man,  and  that  there  would  be  no  liability  on 
him  from  signing  it.  We  see  he  did  not  want  to  convey  to  a 
man  under  liens,  or  even  debts,  or  who  had  a  wife  that  would 
fasten  a  dower  right  on  the  property.  This  shows  great  cau- 
tion. Rogers  left,  leaving  Delaplain  and  Henry  K.  List  talking 
about  their  iron  stocks.  Then,  too,  Delaplain  made  a  check  to 
his  wife  for  six  thousand  dollars,  List  drawing  it;  and  it  was 
placed  to  her  credit  in  that  bank,  of  which  List  was  president. 
Several  times  before  these  transfers,  Delaplain  talked  to  List  on 
the  subject  of  taking  some  steps  for  the  benefit  of  his  wife,  and 
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the  transfer  was  but  the  execution  of  what  he  had  been  cogitat- 
ing in  his  mind  for  some  time.  Such  are  the  circumstances  that 
constitute  the  res  gestae  of  these  transfers,  and  I  need  only  say- 
that  they  alone  tell  of  the  careful  thought,  deliberation,  and 
competency  of  Delaplain,  If  under  List's  undue  influence,  why 
did  he  not  execute  a  will  as  List  suggested?  He  rejected  that 
suggestion.  Why  did  he  not  execute  the  Grubb  deed?  List 
admits  that  he  did  want  to  get  Delaplain  to  make  a  will  to  pro- 
tect Mrs.  Delaplain,  buf,  when  Delaplain  refused,  List  dropped 
the  matter.  List  declares  that  he  did  nothing,  by  suggestion 
or  otherwise,  to  dictate  the  deeds;  that  Delaplain  did  not  even 
ask  him  whether  he  ought  to  make  them,  nor  did  he  say  to  Dela- 
plain that  he  ought.  List  swears  the  action  was  Delaplain's  de- 
liberate, free  action.  So  does  Rogers.  So  does  A.  S.  List.  List 
seemed  to  be  acting  for  Mrs.  Delaplain's  interests — the  only  mo- 
tive, he  says,  that  he  had.  She  had  probably  requested  him  to 
do  so.  What  of  this?  Mrs.  Delaplain  did  nothing  wrong,  in  so- 
liciting her  ****  husband  to  make  provision  for  her  in  his  failing 
heaJth.  Who  had  higher  claims  on  him?  List  had  known 
Delaplain  many  years — both  prominent,  successful  business  men 
of  Wheeling;  and  after  the  closing  of  the  Exchange  Bank,  Dela- 
plain made  deposits  in  the  bank  of  which  List  was  president,  and 
they  became  more  intimate  than  before.  What  if  List  did,  in 
the  interest  of  Mrs.  Delaplain,  advise  Delaplain  to  make  provi- 
sion by  will?  He  dropped  the  subject,  however,  when  Delaplain 
refused.  Look  at  the  act  of  transfer  itself.  It  speaks  good 
sense,  as  well  as  love  and  justice  to  his  aged  wife.  If  he  died, 
she  would  likely  not  get  the  homestead  as  dower;  but  this  deed 
avoided  this  danger,  and  gave  her  the  home  in  which  she  had 
so  long  resided.  Without  the  check,  she  would  have  no  ready 
money,  but  would  have  to  await  the  action  of  an  administrator, 
and  the  settlement  of  the  estate,  perhaps.  If  he  made  a  will,  she 
could  not  demand  a  legacy  for  a  year.  Why  should  he  not,  to 
meet  instant  wants,  give  her  the  home  furniture,  and  some  ready 
money — in  all  about  twenty-two  thousand  dollars,  out  of  from 
three  hundred  and  twenty-five  thousand  dollars  to  three  hundred 
and  fifty  thousand  dollars.  He  knew  these  things  would  be  a  cer- 
tainty, whereas  his  goods  and  bank  and  otiier  stocks  might,  in 
the  terrible  panic,  be  lost  or  unavailable.  See  how  he  pondered 
over  whether  to  make  a  will  or  not.  He  thought  of  doing  so  to 
restrain  his  property  from  going  to  certain  persons,  but  finally 
concluded,  after  providing  for  the  immediate  needs  of  his  wife, 
to  let  the  law  distribute  it.     He  thought  of  giving  Mrs.  Grubb 
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the  valuable  store  building,  but  finally  concluded  to  let  it  go  in- 
to distribution  between  her  and  his  grandchildren.  To  me,  all 
these  things  bespeak  judgmenit,  caution,  and  competency.  An- 
other circumstance  tells  of  his  competency.  His  young  copart- 
ners wanted  an  arrangement  by  which  the  mercantile  business 
could  be  continued,  and  wanted  him  to  put  a  certain  sum  in; 
and  he  said  to  one  of  them:  "No,  Hull;  you  and  Gibbs  are  young 
men,  and  if  I  place  anything  in  there,  and  you  would  fail  I 
would  lose  everything.  If  you  haven't' any  thing  you  ought  to 
have."  He  talked  with  so  much  sense,  though  unwell,  that  one 
servant  in  the  next  room  remarked  to  another  that  it  would  be 
hard  to  fool  Mr.  ***  Delaplain.  This  was  two  weeks  before  his 
death.  He  had  signed  a  paper  relating  to  the  continuance  of  the 
business,  by  which  he  was  to  put  in  the  business  seventy-five 
thousand  dollars,  reflected  over  it,  became  dissatisfied,  and  re- 
quested its  cancellation,  said  it  ought  to  be  canceled.  One  of 
the  partners  consented  to  its  cancellation,  and  Delaplain  was  so 
thoughtful  as  to  suggest  that  the  other  partner  ought  to  be 
present. 

In  argument,  the  fact  that  the  deeds  were  taken  to  List's  bank 
before  signing  was  urged  as  tending  to  show  that  Delaplain  was 
under  the  bidding  of  List.  We  have  seen  how  the  evidence  nega- 
tives this  charge  of  undue  influence;  but  this  very  circumstance 
furnishes  additional  evidence.  A.  S.  List,  the  intei-mediary, 
was  a  clerk  at  that  bank.  They  had  to  go  there  to  see  him.  Del- 
aplain did  not  intend  to  execute  a  deed  to  him,  and  then  let  the 
deed  from  A.  S.  List  to  Mrs.  Delaplain  be  neglected,  but  went 
and  saw  A.  S.  List,  and  was  particular  to  see  the  deed  from  List 
to  his  wife  actually  executed.  This  was  prudence — ^business 
done  in  a  businesslike  way.  I  will  add  that  by  numerous  wit- 
nesses it  is  proven  that,  when  talking  of  business,  the  long-time 
arena  of  this  old  man,  he  talked — as  he  always  had — with  judg- 
ment and  intelligence.  Never  once  do  we  hear  of  his  saying 
anything  but  what  was  intelligent  as  usual  when  talking  of  busi- 
ness. This  is  well  attested.  The  evidence  does  show  that  after 
the  bank  failure  he  declined — clearly  shows  this;  but  the  bulk  of 
the  evidence  shows  that  this  decline  and  weakness  were  physi- 
cal, not  mental.  All  these  indicia  point  to  one  thing,  unmistak- 
ably— ^the  competency  of  Delaplain  to  do  these  acts.  They  point 
there  so  stwngly  that  I  am  led  to  say  that  it  would  be  a  travesty 
■upon  justice  for  this  court  to  defeat  a  deed  deliberately  made  by 
this  strong-minded  old  business  man,  giving  to  the  aged  partner 
of  his  bosom,  wien  he  knew  she  would  outlast  him,  a  small  por- 
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tion  of  Ms  estate,  their  old  home,  as  a  shelter  over  her  head. 
Courts  overgo  their  proper  mark  when  they  thus  deprive  a  man 
of  his  right  to  do  what  he  lists  with  his  hard-earned  property. 
If  his  wife  disposed  of  this  property  with  unfairness  and  partial- 
ity, we  cannot  help  it.  It  is  only  with  Mr.  Delaplain's  act  that 
we  have  to  deal.  If  human  testimony  is  to  be  ^^^  credited,  the 
three  witnesses  of  the  crucial  moment  prove  Delaplain's  full  com- 
petency— a  competency  as  strong  as  ever — to  make  the  deed. 
But  such  strong  competency  is  not  required.  Even  if  his  mind 
were  weak  and  debilitated,  compared  with  what  it  had  been,  his 
demeanor  on  occasions  eccentric,  and  even  if  he  had  not  capacity 
to  transact  general  business,  yet  if  he  understood,  as  he  clearly 
did,  the  nature  of  that  particular  act — recollected  the  property 
he  was  disposing  of,  and  the  person  to  whom  he  was  giving  it, 
and  how  he  desired  to  dispose  of  it — that  is  enough  to  make  his 
act  valid,  as  we  held  in  Buckey  v.  Buckey,  38  W.  Va.  168.  Un- 
der this  criterion — under  any  criterion  whicli  the  books  give  us 
— this  deed  and  check  are  valid. 

1  have  above  incidentally  adverted  to  the  charge  of  undue  in- 
fluence. There  is  no  suggestion  of  undue  influence  emanating 
from  anyone  but  Henry  K.  List.  That  is  wholly  sustained. 
There  is  no  basis  on  which  to  assert  it,  but  List's  suggestion,  in 
the  interest  of  Mrs.  Delaplain,  to  make  a  will,  and  to  his  pres- 
ence when  the  deed  and  check  were  made,  and  to  his  telling 
Rogers  that  Delaplain  wanted  him  to  draw  the  deeds.  These 
circumstances  will  not  sustain  this  grave  charge.  Delaplain 
ignored  this  so-called  undue  influence,  in  refusing  to  make  a  will; 
and  he  himself  originated,  as  his  own  preference,  the  act  of  do- 
ing what  he  wished  by  the  deeds.  List  did  not  suggest  this.  How 
is  it  strange  that  Delaplain  should  talk  to  his  old  acquaintance 
about  such  things?  Many  do  so.  Undue  influence  to  do  what? 
Undue  influence  to  make  a  transfer  to  List  or  his  kindred? 
No;  neither  he  nor  any  of  his  kindred  got  a  dime.  Undue  in- 
fluence to  do  what?  To  make  a  deed  to  give  the  home,  and  some 
ready  money  for  maintaining  it,  to  Delaplain's  aged  wife,  in  case 
of  his  death,  in  times  of  panic  and  financial  distress,  out  of  a 
large  property.  The  very  reasonableness  and  justice  of  the  act 
dissipate  the  thin  shadow  of  undue  influence.  A  disposition  ol 
property,  induced  by  gratitude  for  kindness,  affection,  and 
esteem,  is  not  the  result  of  undue  influence:  27  Am.  &  Eng. 
Ency.  of  Law,  497.  If  all  that  is  suggested  against  List's  acti 
were  fully  true,  it  would  not  amount  to  "undue  influence,"  in 
the  eye  of  the  law;  for  it  must  be  of  such  a  •*•  nature  as  to  over- 
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come  the  free  agency:  Forney  v.  Ferrell,  4  W.  Va.  729,  Both 
as  to  deeds  and  wills,  "the  underlying  idea  is  that  the  influence 
must  he  such  as  to  destroy  free  agency,  and  substitute  the  will 
of  another  for  that  of  the  person  nominally  acting":  27  Am.  & 
Eng.  Ency.  of  Law,  453.  The  highest  court  in  the  land  has  put 
the  principle  so  strongly  as  to  say  that,  to  set  aside  a  deed  or  will 
for  undue  influence,  it  must  be  shown  "that  the  party  had  no 
free  will,  but  stood  in  vinculis."  "It  must  amount  to  force  or 
coercion  destroying  free  agency":  Conley  v.  Xailor,  IIS  U.  S. 
127,  135.  It  is  idle  to  say  that  this  case  remotely  approximates 
this  standard.  "Suggestion  and  advice,  addressed  to  the  under- 
standing and  judgment,  never  constitute  undue  influence;  neither 
does  solicitation,  unless  the  testator  be  worn  out  with  the.  impor- 
tunities, so  that  his  will  gives  way.  Even  earnest  entreaty,  im- 
portunity, and  persuasion  may  be  employed,  as  well  as  appeals  to 
remember  past  kindness  or  to  relieve  distress.  The  criterion  in 
every  case  is.  Is  the  influence  irresistible?  If  it  is,  the  will  is  not 
the  instrument  of  the  testator,  and  cannot  stand.  If  it  is  not,  the 
influence  is  not  undue  and  its  existence  is  immaterial,  even 
though  the  testa/tor  did  in  fact  yield  to  it":  27  Am.  &  Eng.  Ency. 
of  Law,  498;  Eedfield  on  Wills,  522,  524,  533.  Greer  v.  Greer,  9 
Gratt.  330,  will  strongly  support  me,  both  as  to  competency  to 
do  the  act,  and  undue  influence.  Evidence  was  given  that  the 
widow  of  Delaplain's  deceased  son  showed  List  a  letter  from  her 
husband  to  his  father,  when  List  said  that  if  he  had  known  that 
sooner,  things  might  have  been  different.  List  did  not  remember 
what  was  in  the  letter  or  how  to  explain  what  he  meant.  How 
are  we  to  know,  or  to  allow  the  circumstance  weight?  The  let- 
ter or  its  contents  are  not  in  the  record.  Shall  we  grope  in  the 
dark  to  guess  its  contents  and  the  meaning  of  List? 

The  deed  is  claimed  to  be  no  deed,  for  want  of  delivery.  It  is 
beyond  question  that  the  parties  to  this  deed  met  for  the  purpose 
of  completing  it.  The  grantor  signed  it  and  acknowledged  it, 
without  a  hint  that  it  was  to  be  withheld  for  any  purpose;  and 
this  alone  maxle  it  a  dee<i,  without  formal  words  of  delivery,  as 
delivery  depends  on  intent  of  parties,  and,  though  not  formal, 
may  be  shown  by  circumstances.  ^^'^  Acknowledgment  alone  is 
strong  to  show  delivery:  Furguson  v.  Bond,  39  W.  Va.  561,  566. 
But  there  is  further  evidence  than  signing  and  acknowledgment. 
List  says  that  Delaplain  directed  Eogers  to  take  the  deed  to  the 
clerk's  office,  and  have  it  recorded.  Eogers  says  in  one  examina- 
tion that  Delaplain  so  directed  him,  and  that  he  put  it  on  record. 
Of  course,  if  Delaplain  so  directed,  that  was  delivery.    Eogers, 
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in  another  examination,  says  that  Delaplain  told  him  to  take  the 
deed  to  Mrs.  Delaplain,  and  he  did  so,  and  she  directed  him  to 
record.  This  was  clear  delivery.  Rogers,  from  some  cause- 
likely,  neglect — did  not  record  it  until  after  Delaplain's  death. 
But  Delaplain,  it  is  certain,  parted  with  possession  and  dominion 
over  the  deed,  and  reserved  no  control  over  it;  and  it  was,  in 
Rogers'  hands,  as  the  custodian  for  the  benefit  of  List,  the  inter- 
mediary grantee,  a  perfect  deed.  Delaplain  reserved  no  right  to 
recall  it.  This  is  quite  different  from  the  case  where  the  grantor 
yet  retains  possession  of  a  deed  until  his  death  as  in  Lang  v. 
Smith,  37  W.  V.  725.  The  very  fact  tliat  tlie  deed  was  not  re- 
tained by  Delaplain  raises  the  presumption  of  delivery.  The  evi- 
dence of  List  and  Rogers,  in  any  view,  proves  actual  delivery. 
Decree  affirmed. 


DEEDS— VALIDITY— MENTAL  INCAPACITY  OF  GRANTOR.— 
A  deed  will  not  be  set  aside  for  mental  weakness  of  the  grantor,  in 
the  absence  of  undue  Influence,  unless  such  a  degree  be  shown  as 
rendered  him  Incapable  of  understanding  and  protecting  his  own 
interests.  The  clrcums>tance  that  his  intellectual  powers  were 
somewhat  impaired  by  age  is  not  sufficient  if  he  still  retained  a  full 
comprehension  of  the  meuning,  design,  and  eflfect  of  his  acts:  Lind- 
sey  V.  Lindsey,  50  111.  79;  99  Am.  Dec.  489,  and  note.  The  fact  that 
he  is  physically  unable  to  look  after  his  property  is  no-t  sufficient  if 
he  still  retains  a  full  comprehension  of  the  meaning,  design,  and 
eflfect  of  his  acts  at  the  time  of  the  execution  of  the  deed:  Argo  v. 
Coffin,  142  111.  868;  34  Am.  St.  Rep.  86,  and  note;  Shea  v.  Murphy, 
164  111.  614;  56  Am.  St.  Rap.  215. 

DEEDS-VALIDITY- UNDUE  INFLUENCE.— Undue  Influence, 
to  render  a  deed  void,  must  be  of  a  character  to  deprive  the  grantor 
of  free  agency:  Shea  v.  Murphy,  164  111.  614;  56  Am.  St.  Rep.  215,  and 
note.  The  law  as  to  undue  influence  has  been  largely  developed  in 
will  controversies,  which  branch  of  the  question  is  discussed  in  the 
monographic  note  to  In  re  Hess'  Will,  31  Am.  St.  Rep.  670-601. 

DEEDS— SUFFICIENCY  OF  DELIVERY.— The  question  whether 
a  deed  has  been  delivered  or  not  Is  one  of  Intention;  and  it  may  be 
effected  by  words  without  acts,  or  by  acts  without  words,  or  by 
both:  See  monographic  note  to  Brown  v.  Westerfleld,  63  Am.  St  Rep. 
541,  as  to  what  is  a  delivery  of  a  deed. 
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[98  Wisconsin,  136.] 

MARRIAGE,  PROOF  OF  FOREIGN,  WHEN  SUFFICIENT. 
If  a  foreign  marriage  is  shown  to  have  been  solemnized  in  church 
by  a  person  assuming  the  office  of  a  priest  or  minister,  it  will  be 
presumed,  in  favor  of  the  marriage,  that  it  is  in  accorijance  with 
the  law  of  the  country,  and  valid.  If  such  a  marriage  is  shown, 
especially  if  followed  by  cohabitation,  the  burden  is  on  him  who 
denies  its  validity  to  show  that  the  law  required  some  further  act 
to  make  it  valid. 

EVIDENCE  —  CONFIDENTIAL  COMMUNICATION  BE- 
TWEEN HUSBAND  AND  WIFE,  WHAT  IS  AND  WHEN  NOT 
ADMISSIBLE.— A  letter  which  is  claimed  to  be  a  confidential  com- 
munication between  a  husband  and  wife  is  privileged  and  not  com- 
petent to  be  received  in  evidence  against  either,  if  objected  to  by 
him  or  her.  Hence,  such  a  letter  cannot  be  received  In  evidence 
against  the  person  writing  it  to  prove  that  he  was  the  husband  of 
the  person  to  whom  it  was  addressed  or  to  Identify  him  as  one 
of  the  parties  to  an  alleged  marriage. 

Prosecution  for  adultery  in  contracting  a  marriage  with  one 
Vienna  Michaud  while  having  a  wife  living.  Witnesses  testified 
to  being  present  at  the  marriage  of  defendant  and  Octavia  Ar- 
vasa  in  Quebec,  and  that  the  defendant  afterward  came  to  the 
state  of  Wisconsin  and  there  married  Vienna  Michaud.  The 
defendant  testified  that  he  was  not  the  man  Joseph  Lanctot 
who  had  married  Octavia  Arvasa,  and  that  his  true  name  was 
John  C.  Harvey,  and  another  witness  testified  to  knowing  him 
by  that  name.  The  state  then  offered,  and  the  court  received  in 
evidence,  against  the  objections  of  the  defendant,  letters  alleged 
to  have  been  written  by  him  to  his  wife  Octavia  from  various 
places,  in  which  he  addressed  her  as  *'Dear  Wife,"  and  sub- 
scribed himself  as   her  'T)evoted    husband,  Joseph    Lanctot.** 

(800) 
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Others  of  the  letters  were  not  subscribed  with  his  name,  and 
one  directed  her  to  address  Mr.  John  C.  Harvey.  The  defend- 
ant, being  convicted,  appealed. 

Howard  Benton  and  Titos  &  Mcintosh,  for  the  plaintiff  ia 
error. 

The  attorney  general,  for  the  defendant  in  error. 

^'^^'KEWMAN,  J.  Two  questions  are  presented:  1.  Was  the^ 
evidence  of  the  former  marriage  sufficient  to  sustain  the  con- 
viction? And  2.  Was  the  reception  of  the  letters  in  evidence 
prejudicial  error? 

The  law  relating  to  proof  of  foreign  marriages  seems  to  be 
that  where  a  formal  ceremony  of  marriage,  solemnized  in  & 
church  by  a  person  assuming  the  office  of  a  priest  or  minister,  ifr, 
shown,  it  will  be  presumed  in  favor  of  the  marriage,  that  it  is 
in  accordance  with  the  law  of  the  country  and  valid.  So,  when 
such  a  marriage  is  shown,  especially  if  followed  by  cohabitation, 
the  burden  is  on  him  who  denies  the  validity  of  the  marriage 
to  show  that  the  law  required  some  further  act  or  fact  to  make 
it  valid:  1  Bishop  om  Marriage,  Divorce  and  Separation,  sees. 
1115-1122;  Wharton's  Criminal  Law,  10th  ed.,  sec.  1698,  par.  1; 
Freeman's  note  to  State  v.  Hodgskins,  36  Am.  Dec.  742-745; 
Hutchins  v.  Kimmell,  31  Mich.  126;  18  Am.  Eep.  164;  People 
v.  Loomis,  106  Mich.  250;  Raynham  v.  Canton,  3  Pick.  293-297;. 
Estate  of  Megginson,  21  Or.  387;  14  L.  R.  Ann.  540,  and  cases- 
cited  in  the  notes. 

The  letters  received  in  evidence  seem  to  have  a  cogent  bearing 
upon  the  question  of  the  identity  of  the  plaintiff  in  error  with 
the  Joseph  Lanctot  who  was  the  husband  of  Octavia  Arvasa. 
It  is  not  clear  that  they  did  not  turn  the  scale  against  the  plain- 
tiff in  error.  That  they  did  not  cannot  be  demonstrated.  Cer- 
tainly the  writer  of  the  letters  addresses  *^®  himself  to  Octavia 
as  her  husband,  under  the  name  of  Joseph  Lanctot,  the  real 
name  of  her  husband.  Identity  of  name  is  of  some  weight  as 
evidence  of  identity  of  person.  There  came  a  time  when  he 
notified  her,  in  effect,  "My  name  is  to  be  no  longer  Joseph  Lanc- 
tot, but  John  C.  Harvey."  This  circumstance  seems  to  be  well 
calculated  to  persuade  the  jury  that  John  C.  Harvey  must  be 
the  genuine,  original  Joseph  Lanctot,  under  an  alias. 

If  these  letters  were  in  truth  what  they  purport  to  be  and 
what  the  state  represented  them  to  be,  they  were  confidential 
oommunicationa  between  husband,  and  wife,  which  are  privi- 
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leged  and  protected,  and  not  competent  to  be  received  in  evi- 
dence against  the  objection  of  either.  It  is  difficult  to  conceive 
of  any  theory  on  which  they  could,  consistently,  be  either  offered 
or  received.  Cea-tainly,  to  offer  them  was  utterly  inconsistent 
with  the  state's  hypothesis  of  the  case.  That  was  that  the  plain- 
tiff in  error  was  the  husband  of  the  party  to  whom  the  letters 
had  been  written.  On  this  hypothesis,  the  letters  were,  clearly, 
confidential  communications  between  husband  and  wife,  and  so 
incompetent.  Their  admission  was  reversible  error:  Selden  v. 
State,  74  Wis.  271:  17  Am.  St.  Eep.  144. 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial.  The  warden  of  the 
.state  prison  at  Waupun  will  deliver  the  prisoner,  Joseph  Lanc- 
itot,  to  the  sheriff  of  Bayfield  county,  to  be  held  in  custody  by 
3iim  until  he  shall  he  discharged  therefrom  according  to  law. 


MARRIAGE— rROOF  OF  FOREIGN— WHEN  SUFFICIENT.— 
Where  ceremonies  of  marriage  in  a  foreign  country,  with  cohabita- 
tion following  it,  are  shown,  it  is  presumptively  a  valid  marriage, 
and  it  is  not  necessary  to  prove  the  foreign  law  of  marriage:  Hutch- 
ins  V.  Kimmell,  31  Mich.  126;  18  Am.  Rep.  164.  Marrirge  in  a  for- 
eign state  may  be  proved  by  the  testimony  of  any  person  who  was 
ipresent  at  the  ceremony,  provided  it  is  also  shown  to  have  been 
valid  according  to  the  laws  of  the  country  in  which  it  was  cele- 
brated: State  V.  Kean,  10  N.  H.  347;  34  Am.  Dec.  162.  See  mono- 
graphic note  to  Appeal  of  Reading  lire  Ins.  etc.  Co.,  57  Am.  Rep. 
451-463,  as  to  when  a  presumption  of  marriage  arises,  and  the  evi- 
<lence  necessary  to  prove  a  marriage. 


Clancey  v.  Almb. 

[98  Wisconsin,  229.] 

HOMESTEAD— PROCEEDS  OP  THE  SALE  OP  AND  OP 
OTHER  PROPERTY.— If  a  homestead  is  included  in  a  mortgage 
with  other  lands,  and  all  are  sold  for  a  sum  in  excess  of  that  due 
upon  the  mortgage,  the  surplus  remaining  after  the  payment  of  the 
mortgage  debt  will  be  deemed  the  proceeds  of  the  sale  of  the  home- 
stead and  exempt  from  liability  for  the  debts  of  its  owner,  where 
the  lands  not  included  in  the  homestead  are  worth  less  than  the 
Amount  of  the  mortgage  debt. 

Suit  to  foreclose  a  mortgage  including  the  homestead  of  the 
-clefendant  and  other  real  property.  All  the  mortgaged  prem- 
ises were  sold  as  one  parcel,  realizing  sufficient  to  pay  the  mort- 
gage debt  and  leaving  a  surplus.  The  defendant  was  the  de- 
fendant in  another  judgment  in  favor  of  the  appellant  Clancey, 
which  was  a  lien  on  the  mortgaged  property  not  included  in  the 
jliomestead  claim,  and  this  judgment  creditor  claimed  the  sur- 
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plus  remaining  after  the  payment  of  the  plaintiff's  judgment. 
The  court  awarded  to  the  mortgagor  the  money  remaining,  and 
the  judgment  creditor,  Clancey,  appealed. 

E.  K.  Loverud  and  W.  W.  Gilman,  for  the  appellant. 

H.  A.  Huber  and  Erdall  &  Swansen,  for  the  respondents. 

230  NEWMAN,  J.  The  question  presented  is  not  diificul-t  or 
solution.  All  the  principles  involved  in  its  solution  have  heen 
settled  by  the  decisions  of  this  court.  The  right  of  the  owner 
to  have  his  homestead  exempt  from  "liability  in  any  form'* 
(Rev.  Stats.,  sec.  2983)  for  his  debts  is  superior  to  the  equity  of 
a  creditor  to  have  it  applied  to  the  payment  of  his  debt.  How- 
ever it  may  have  been  formerly  and  in  the  absence  of  a  statute 
declaring  his  right,  it  is  now  the  settled  policy  of  the  law  to 
prefer  the  homestead  right  as  against  the  rights  of  creditors: 
Hanson  v.  Edgar,  34  Wis.  653;  Smith  v.  Wait,  39  Wis.  512;  Rozek 
V.  Redzinski,  87  Wis.  525.  In  furtherance  of  this  benevolent 
purpose,  the  proceeds  of  the  sale  of  the  homestead  are  made 
exempt  from  liability  for  the  debts  of  the  owner  "while  held  with 
the  intention  to  procure  another  homestead  therewith":  Rev. 
Stal?.,  sec.  2983.  It  has  been  held,  in  harmony  with  the  liberal 
spirit  of  the  exemption  laws,  that  where  a  homestead  which  ia 
encumbered  with  other  property  by  a  common  mortgage  is  ap- 
plied by  the  owner,  along  with  the  other  property,  aa  one  parcel, 
to  the  payment  of  the  mortgage  debt,  a  surplus  remaining  after 
the  payment  of  the  debt  will  be  deemed  proceeds  of  a  sale  of  the 
homestead,  and  exempt  from  liability  for  the  debts  of  the  owner 
of  the  homestead.  This  was  in  a  case  where  the  value  of  the  prop- 
erty not  included  in  the  homestead  was  less  than  the  amount  of 
the  mortgage  debt,  so  that  it  would  not  alone  have  sold  for 
enough  to  realize  the  debt:  Binzel  v.  Grogan,  67  Wis.  147; 
Hoppe  V.  Goldberg,  82  Wis.  660. 

***  This  principle  is  entirely  applicable  to  the  case  of  a  sur- 
plus arising  from  a  foreclosure  sale  of  property  similarly  situated. 
Here  the  lands  not  included  in  the  homestead  were  worth  much 
less  than  the  mortgage  debt.  The  mortgage  debt  was  upward 
of  three  thousand  nine  hundred  dollars.  The  value  of  the  lands 
not  included  in  the  homestead  was  about  sixteen  hundred  dol- 
lars. The  sale  was  for  four  thousand  six  hundred  dollars.  The 
respondents  desire  to  use  the  surplus  moneys  to  procure  another 
homestead. 

By  the  Court.    The  order  of  the  circuit  court  is  affirmed. 
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HOMESTEAD— EXEMPTION  OF  PROCEEDS  OF  SALE  FROM 
EXECUTION.— When  the  homestead  or  any  part  of  it  is  converted 
into  money  or  other  personal  property  without  the  voluntary  act  of 
the  owner  or  owners,  there  is  certainly  no  intentional  or  implied 
waiver  of  the  exemption,  and,  equitably  at  least  the  proceeds  of 
such  conversion  ought  to  be  regarded  as  still  Impressed  with  and 
protected  by  the  homestead  exemption:  Extended  note  to  Morgan  v. 
Rountree,  43  Am.  St.  Rep.  238.  But  the  proceeds  of  a  voluntary  sale 
are  not  exempt  from  execution  though  the  sale  was  made  with 
the  intention  of  purchasing  another  homestead  with  the  proceeds: 
Freiberg  v.  Walzem,  85  Tex.  2G4;  34  Am,  St.  Rep.  808;  Wright  v. 
Westhelmer,  2  Idaho,  962;  35  Am.  St.  Rep.  269.  Compare  Schutt- 
loffel  T.  Collins,  98  Iowa,  576;  60  Am.  St  Rep.  216,  and  note. 


Schuster  v.  Albrecht. 

[98  Wisconsin,  241.] 

WATERS— RIGHT  TO  DRAIN  SO  THAT  THEY  WILL 
REACH  THE  LANDS  OF  ANOTHER.— The  owner  of  a  pond  has 
no  right  to  conduct  it  by  an  artificial  channel  to  a  point  on  his  own 
land,  in  close  proximity  to  his  line,  where  it  must  permeate  the  sur- 
rounding soil  and  percolate  through  into  his  neighbor's  lands  to  the 
latter's  permanent  injury. 

Suit  to  enjoin  defendant  from  constructing  on  his  own  land 
a  drain  which  will  take  waters  from  a  pond  thereon  to  the  im- 
mediate neighborhood  of  the  complainant's  land  to  a  point  from 
which  they  must  percolate  through  the  soil  to  the  lands  of  the 
complainant  to  his  injury.  Injunction  as  prayed  for,  and  the 
defendant  appealed. 

Fehlandt  &  Whelan,  for  the  appellant. 

Jones  &  Stevens,  for  the  respondent. 

244  WINSLOW,  J.  The  findings  of  fact  seem  to  be  sup- 
ported by  the  evidence,  but,  even  if  they  were  not,  there  are  no 
exceptions  to  the  written  findings  preserved  in  the  bill;  hence, 
in  any  event,  they  cannot  be  reviewed. 

It  was  held  by  this  court  in  Pettigrew  v.  Evansville,  26  Wis. 
223,  3  Am.  Rep.  50,  that  the  owner  of  land  on  which  there  is  a 
pond  or  reservoir  of  surface  water  cannot  lawfully  discharge  it, 
through  an  artificial  channel,  directly  upon  the  land  of  another, 
greatly  to  his  injury.  As  between  private  individuals,  where  no 
question  of  public  duty  or  authority  is  involved,  ***  this  princi- 
ple has  not  been  infringed  upon,  but  has  been  recently  reaffirmed 
by  this  court:  Wendlandt  v.  Cavanaugh,  85  Wis.  256.  In  the 
present  case,  the  owner  of  the  pond  did  not  propose  to  discharge 
the  water  directly  upon  his  neighbor's  land,  but  proposed  to 
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conduct  it,  by  an  artificial  channel,  to  a  point  on  his  own  land 
in  close  proximity  to  the  line,  where  it  would  inevitably  per- 
meate the  surrounding  soil  and  percolate  through  the  same  into 
his  neighbor's  land,  and  permanently  injure  the  same.  We  per- 
ceive no  logical  difference  between  the  quality  of  the  two  acts. 
In  either  case  there  is  a  permanent  injury  to  his  neighbor's  land, 
caused  by  water  conducted  thereto  by  an  artificial  channel;  and 
the  injury  caused  by  percolation  artificially  caused  may  easily 
be  as  great,  or  greater,  than  the  injury  caused  by  direct  discharge 
in  a  stream:  Gould  on  Waters,  sec.  271. 

By  the  Court.    Judgment  affirmed. 


WATERS  AND  WATERCOURSES— LIABILITY  FOR  PERCO- 
LATION.—One  having  artesian  wells  upon  his  land,  and  so  using 
them  that  the  water  therefrom  forms  In  a  pool  and  thence  perco- 
lates beneath  the  surface  so  as  to  injure  the  land  of  an  adjacent 
proprietor,  is  answerable  in  damages  for  the  injuries  thus  oc- 
casioned: Parker  v.  Larsen,  86  Cal.  23G;  21  Am.  St.  Rep.  30,  and 
note. 

WATERS  AND  WATERCOURSES— CONFLICTING  RULES  AS 
TO  SURFACE  WATER.— Two  opposing  rules  regarding  the  right  to 
dispose  of  surface  waters  are  still  contending  for  supremacy  in 
this  country:  See  monographic  notes  to  Goddard  v.  Harpswell,  30 
Am.  St.  Rep.  390.  The  common-law  rule  allows  a  landowner  to 
expel  surface  waters  from  his  land  without  regard  to  the  injury 
thereby  occasioned  to  another  proprietor,  but  under  the  civil  law  he 
has  no  right  to  do  this:  Note  to  Kansas  City  etc.  R.  R.  Co.  v.  Smith, 
48  Am.  St  Rep.  588.  See  Jacobson  v.  Van  Boenlng,  48  Neb.  80;  58 
Am.  St  Bep.  684,  and  note. 


Santa  Ci/ARA  Female  Academy  v,  NoRTHWESTEEir 
National  Insurance  Company. 

[98  WISCONSIN,  267.] 

INSURANCE— WAIVER  OF  CONDITION  AS  TO  TITLE.— 
Notwithstanding  any  condition  In  a  policy  of  insurance  prohibiting 
waiver  of  conditions  therein  except  in  writing  Indorsed  thereon  and 
attached  thereto,  If  an  agent  delivers  a  policy  and  receives  the 
premium  with  knowledge  of  a  breach  of  the  condition  In  the  policy 
respecting  the  sole  and  unconditional  ownership  of  the  title  to  the 
property,  such  condition  Is  thereby  waived.  This  Is  true  notwith- 
standing the  policy  contains  a  provision  prohibiting  an  agent  from 
waiving  any  of  its  conditions  except  by  writing  thereon  or  attached 
thereto. 

INSURANCE  — INSURABLE  INTEREST  IN  ANOTHER 
PERSON,  WHEN  DOES  NOT  DIMINISH  THE  AMOUNT  OP 
THE  RECOVERY.— If  a  person  for  whom  a  building  Is  in  process 
of  construction  procures  Insurance  thereon,  the  agent  Issuing  the 
policy  knowing  that  the  contractors  also  have  an  Insurable  Interest 


806    Sta.  Claba  F.  Acad.  v.  N.  W.  etc.  Ins.  Co.    [Wisconsin, 

In  the  bulldln?.  the  Insurer,  on  the  destruction  of  the  building,  may 
recover  the  entire  amount  of  the  loss,  though  the  contractor  also  had 
an  insurable  interest. 

INSURANCE— TOTAL  DESTRUCTION  OF  A  BUILDING, 
WHAT  IS.— If  the  statute  provides  that  when  real  property  covered 
by  an  insurance  shall  be  wholly  destroyed,  the  amount  written  In 
the  policy  shall  be  taken  to  be  the  true  value  of  the  property  insured 
and  the  true  amount  of  loss  and  measure  of  damages  when  de- 
stroyed, it  is  not  necessary  to  a  total  loss  that  the  property  insured 
shall  be  annihilated  or  reduced  to  a  shapeless  mass.  When  the 
identity  of  the  structure  as  a  building  is  destroyed,  so  that  its 
specific  character  as  such  no  longer  remains,  and  there  is  nothing 
left  but  cellar  walls  and  dilapidated  foundations,  the  loss  is  total 
within  the  meaning  of  the  statute. 

INSURANCE— TOTAL  LOSS-WHAT  IS.— Total  loss  does 
not  mean  the  absolute  extinction  of  a  building.  The  test  is,  whether 
the  building  has  lost  its  identity  and  specific  character,  so  that  it 
can  no  longer  be  called  a  building.  If,  though  some  -part  of  the 
building  remains  standing  after  a  fire,  that  part  Is  not  sufficient  to 
constitute  in  any  sense  a  building,  then,  in  contemplation  of  law, 
there  has  been  a  total  loss.  A  total  loss  Is  not  necessarily  negatived 
by  the  fact  that  there  is  left  standing  some  part  of  the  building, 
worth  more  In  place  than  the  cost  of  removing  It. 

INSURANCE  AGAINST  LOSS  BY  FIRE.— Though  the  con- 
tractor of  a  building  in  process  of  construction  is  bound  to  recon- 
struct it  after  its  destruction  by  fire,  this  does  not  entitle  the  Insurer 
to  any  diminution  in  the  amount  for  which  it  is  answerable  upon  a 
loss  by  such  destruction. 

INSURANCE— AMOUNT  OF  RECOVERY  WHEN  SEV- 
ERAL PERSONS  HAVE  INSURABLE  INTERESTS.-If  an  in- 
sured has  some  insurable  interest  In  the  property  insured,  the  whole 
amount  of  damages  to  the  property  not  exceeding  the  amount  named 
in  the  policy  is  recoverable  by  him,  If  the  damages  thereto  reached 
that  sum,  though  another  person  also  has  an  insurable  Interest 
therein. 

INSURANCE  ON  BUILDING  — LIABILITY  OF  CON- 
TRACTOR TO  RECONSTRUCT,  WHETHER  DIMINISHES 
AMOUNT  OF  RECOVERY.— Where  the  owner  of  a  building  In  pro- 
cess of  construction  insures  it,  the  fact  that  the  builder,  on  its  de- 
struction, before  completion,  is  bound  to  reconstruct  it,  and  does  so, 
does  not  limit  the  amount  which  the  owner  Is  entitled  to  recover  of 
the  insurer. 

Bashford,  Aylward  &  Spensley,  for  the  plaintiffs. 

H.  W.  Chynoweth,  for  the  defendants. 

*<^  MAE  SHALL,  J.  The  questions  presented  on  these  ap- 
peals are:  1.  Were  the  policies  void  because  of  a  breach  of  the 
condition  in  respect  to  the  title  of  the  assured  being  sole  and 
unconditional?  2.  If  the  condition  in  that  regard  was  waived, 
did  the  policies  cover  the  entire  building,  or  only  the  interest 
of  the  plaintiffs?  2.  What  is  the  amount  for  which  the  defend- 
ants were  liable  under  the  policies?  4.  Has  such  amount  been 
diminished  by  the  completion  of  the  building  by  the  contractor 
under  his  obligation  so  to  do?     5.  Did  the  court  err  in  not  lira- 
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iting  the  attorney's  fees  taxed  and  included  in  each  judgment  to 
twenty  dollars?  These  questions  will  he  considered  in  thdr 
order. 

1.  No  question  is  raised  but  that  H.  B,  Hobhins,  who  took 
the  application  for  the  insurance,  received  the  premiums,  and 
delivered  the  policies,  wa^the  agent  of  defendants  within  *** 
the  meaning  of  section  1977  of  the  Revised  Statutes,  and  com- 
petent at  the  time  the  policies  were  delivered  to  waive  the  condi- 
tion therein  in  respect  to  title,  notwithstanding  the  clause  pro- 
hibiting any  waiver  of  the  conditions  or  provisions  of  the  poli- 
cies except  in  writing  thereon  or  attached  thereto.  The  law  in 
that  regard  is  firmly  established,  and  nowhere  more  so  than  by 
the  decisions  of  this  court:  Eenier  v.  Dwelling  House  Ins.  Co.^ 
74  Wis.  89;  Goss  v.  Agricultural  Ins.  Co.,  92  Wis.  233;  Carey 
V.  German- American  Ins.  Co.,  84  Wis.  80;  36  Am.  St.  Rep.  907;: 
Dowling  V.  Lancashire  Ins.  Co.,  92  Wis.  63.  Such  decisions, 
and  numerous  others,  are  to  the  effect  that  if  the  agent  delivers 
a  policy  of  insurance  and  receives  the  premium,  with  knowledge 
that  the  title  to  the  property  insured  is  other  than  sole  and  un- 
conditional, it  is  in  effect  the  act  of  the  company  and  constitutes! 
an  effectual  waiver  of  the  conditions  in  that  regard.  Such  cases 
rule  this,  as  there  is  no  reasonable  controversy  but  that  Hobbina 
knew  substantially  all  the  facts  in  regard  to  the  interest  of  the 
contractor,  McAlpine,  in  the  building,  which  ist  the  only  inter- 
est claimed  to  have  existed  in  breach  of  the  condition  under 
consideration.  True,  there  is  no  direct  evidence  that  Hobbina- 
knew  the  exact  terms  of  the  building  contract,  but  he  knew  that- 
the  construction  of  the  building  was  going  on  under  contract 
with  McAlpine,  and  advised  plaintiffs  to  insure  it  to  the  full, 
amount  of  fifteen  thousand  dollars,  because,  as  he  said,  he  did 
not  know  McAlpine.  There  is  no  reasonable  explanation  of 
this  other  than  that  the  agent  assumed  that  the  contract  was 
entire,' but  that,  in  his  judgment,  plaintiffs  should  insure  tha 
building  in  their  own  names  for  all  it  would  carry,  for  their  pro- 
tection, independent  of  the  liability  of  the  contractor,  "because- 
he  [Hobhins]  did  not  know  him."  That  shows,  if  it  shows  any- 
thing, that  the  agent  knew  that  the  contractor  had  a  builder's 
interest  in  the  structure,  and  that  his  opinion  in  that  regard 
would  not  have  been  more  definite  if  he  had  seen  and  read  the 
contract.  The  trial  court  was  right  in  considering  such  facts 
established  conclusively  by  ****  the  evidence,  and  holding  the 
policies  binding  on  defendants,  freed  from  the  condition  in  re- 
spect to  the  title. 
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2.  The  question  of  whether  the  whole  building  was  insured, 
or  only  the  interest  of  plaintiffs,  is  practically  answered  by  what 
has  preceded.  The  claim  that  the  intention  was  to  insure  only 
that  part  of  the  building  which  had  been  accepted,  that  is,  the 
foundation,  is  without  any  evidence  or  a  single  circumstance 
in  the  case  to  support  it,  except  the  testimony  of  the  agent 
Hobbins  that  he  was  not  requested,  and  did  not  intend,  to  insure 
the  builder's  interest.  That  was  his  conclusion,  which  counts 
for  nothing  in  the  case  as  against  what  was  actually  said  and 
done.  He  testified  that  the  plaintiffs  applied  for  twenty  thou- 
sand dollars  of  insurance;  that  he  influenced  them  to  make  it 
twenty-five  thousand  dollars;  that  he  inquired  who  the  contractor 
was,  and  on  being  informed  in  that  regard  said  he  did  not  know 
him  and  would  advise  plaintiffs  to  insure  the  building  then; 
that  his  language  was:  'T.  told  them  I  would  bind  that  amount 
of  insurance  on  the  building  in  the  condition  it  then  was";  that 
thereupon  the  whole  matter  was  left  to  him,  and  he  placed  the 
fifteen  thousand  dollars  of  insurance  and  agreed  to  place  ten 
thousand  dollars  additional  when  the  building  was  nearer  com- 
pletion. In  view  of  that  evidence,  the  fact  stands  out  promi- 
nently and  beyond  reasonable  dispute  that  Hobbins  and  plain- 
tiffs intended  to  insure  the  entire  building  at  a  valuation  of  fif- 
teen thousand  dollars  as  it  stood  when  the  policies  were  issued. 

3.  On  the  question  of  whether  the  building  was  wholly  de- 
stroyed, the  evidence  appears  to  be  quite  as  conclusive  as  on  the 
other  questions  discussed.  It  was  practically  annihilated  down 
to  the  foundation,  and  that  was  so  injured  that  about  half  of 
the  original  cost  was  required  to  put  it  in  shape  for  use  again. 
A  considerable  portion  of  it  had  to  be  removed  down  to  the  foot- 
ing stones,  and  the  balance  required  extensive  repairs.  As  a 
matter  of  law  that  was  a  total  destruction  of  the  building  with- 
in the  meaning  of  section  1943  '-^^^  of  the  Ke vised  Statutes, 
"which  provides  that  when  real  property,  covered  by  insurance, 
"*'shall  be  wholly  destroyed,  ....  the  amount  of  the  insurance 
written  in  such  policy  shall  be  taken  conclusively  to  be  the  true 
value  of  the  property  when  insured,  and  the  true  amount  of  loss 
and  measure  of  damages  when  destroyed."  That  statute  has 
been  several  times  construed  heretofore,  and  most  recently  in 
Lindner  v.  St.  Paul  etc.  Ins.  Co.,  93  Wis.  526,  where  it  was  held, 
in  effect,  that  total  loss  under  the  statute  does  not  mean  that 
the  material  of  which  the  building  is  composed  shall  be  anni- 
hilated or  reduced  to  a  shapeless  mass;  that  when  the  identity 
of  the  structure  as  a  building  is  destroyed,  so  that  its  specific 
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character  as  such  no  longer  remains  and  there  is  nothing  left 
but  the  cellar  walls  and  a  dilapidated  foundation,  the  loss  is  t»tal 
within  the  meaning  of  the  statute.  There  are  many  authorities 
elsewhere  to  the  same  effect,  and  it  is  so  Md  down  by  standard 
textwriters. 

In  May  on  Insurance,  section  421  a,  it  is  said  that  "total  loss 
exists  when  the  building  has  lost  its  identity  as  such,  so  that  it 
cannot  be  designated  as  a  building,  though  some  part  of  it  may 
yet  be  standing."  In  Hamburg-Bremen  etc.  Ins.  Co.  v.  Garling- 
ton,  66  Tex.  103,  59  Am.  Rep.  613,  it  was  said,  in  effect,  that 
total  loss  does  not  mean  an  absolute  extinction  of  the  building; 
that  the  test  is  whether  the  building  has  lost  its  identity  and 
specific  character  so  that  it  can  be  no  longer  called  a  building. 
To  the  same  effect  are  "WiHiams  v.  Ilartford  Ins.  Co.,  54  Cal.  450; 
35  Am.  Kep.  77;  Beach  on  Insurance,  sec.  1291,  and  Wood  on 
Fire  Insurance,  sec.  107.  In  Oshkosh  Packing  etc.  Co.  v.  Mer- 
cantile Ins.  Co.,  31  Fed.  Eep.  200,  the  term  "wholly  destroyed," 
as  used  in  our  statute,  was  considered  and  construed  as  not 
meaning  more  than  such  destruction  of  the  building  as  that, 
though  some  part  still  remains  standing,  it  cannot  be  longer 
designated  as  a  building.  Evidently,  from  the  report  of  the 
case,  some  part  of  the  building  covered  by  the  policy  under  con- 
sideration was  left  standing  after  the  fire;  yet,  as  there  was  no 
controversy  '^^"^  but  that  such  part  was  not  sufficient  to  consti- 
tute, in  any  sense,  a  building,  the  court  held  as  a  matter  of  law 
that  such  building  was  wholly  destroyed  and  the  loss  total. 

There  are  authorities  to  the  effect  that  if  there  is  any  part 
of  the  building  left,  worth  more  in  place  than  the  cost  of  remov- 
ing it,  the  destruction  is  not  complete  within  the  meaning  of 
valued  policy  statutes.  In  Ostrander's  work  on  Fire  Insurance, 
second  edition,  section  310,  and  in  an  article  on  the  subject  found 
in  33  Central  Law  Journal,  319,  written  by  a  prominent  mem- 
ber of  the  bar  of  this  court,  it  is  contended  that  such  is  the  cor- 
rect construction  of  our  statute,  and  that  this  court  has  impli- 
edly, if  not  directly,  so  held,  and  referred  the  words  "totally  de- 
stroyed" to  the  value  of  the  thing  insured  instead  of  the  thing 
itself.  It  is  not  considered  that  tliere  is  any  legitimate  warrant 
for  such  view  in  anything  said  by  the  court  in  its  published 
opinions.  In  Harriman  v.  Queen  Ins.  Co.,  49  Wis.  71,  where  the 
building  was  destroyed  down  to  the  foundation,  and  that  was 
injured  so  as  not  to  be  in  suitable  condition  for  use  in  a  new 
buildinir,  the  court  said  the  destruction,  within  the  meaning  of 
the  statute,  was  total,  but  declined  to  lay  down  any  rule  ap- 
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plicable  to  other  cases,  and  did  not  place  the  decision  on  the 
theory  that  the  destruction  contemplated  by  the  statute  was  sole- 
ly that  of  value.  In  Seyk  v.  Millers'  Nat.  Ins.  Co.,  74  Wis.  67, 
while  it  was  stated  that  there  was  no  part  of  the  building  left 
standing,  of  any  value,  the  decision  that  the  destruction  was 
total  was  placed  on  the  ground  that  the  identity  of  the  thing 
insured  was  so  far  annihilated  that  it  no  longer  existed  as  a 
building.  The  authority  referred  to  and  approved  was  Wood 
on  Fire  Insurance,  section  107,  to  which  one  of  the  cases  cited  is 
Harriman  v.  Queen  Ins.  Co.,  49  Wis.  71.  The  textwriter  says: 
'Tjoss  is  total  within  the  meaning  of  the  term  when  the  identity 
and  specific  character  of  the  thing  insured  is  destroyed,  although 
there  is  not  an  absolute  extinction  of  the  parts."  As  best  illus- 
trating the  rule,  Judah  v.  Randal,  2  Caines  Cas.  324,  ^*^  is  cited, 
where  the  property  insured  was  a  carriage.  It  was  all  destroyed 
but  the  wheels.  The  court  held  that  the  destruction  was  com- 
plete as  applied  to  the  specific  thing  insured,  the  carriage.  That 
was  followed  in  Lindner  v.  St.  Paul  etc.  Ins.  Co.,  93  Wis.  526, 
as  the  settled  doctrine  of  this  court.  Our  statute  deals  with  the 
specific  thing  insured,  not  solely  the  value.  Its  purpose  was  not 
only  to  prevent  frauds  by  over-insurance,  but  to  remove  the 
temptation,  on  the  part  of  insurance  companies,  to  demand  and 
secure  settlements  for  losses  for  less  than  the  amounts  called 
for  by  the  contracts  of  insurance,  where  the  structures  insured 
have  been,  as  such,  substantially  destroyed.  To  hold  that,  not- 
withstanding the  statute,  salvage  can  be  claimed  for  any  value 
left  after  a  fire  even  down  to  the  footing  stones  of  foundation 
walls,  would  be  contrary  to  the  uniform  holding  of  this  court 
on  the  subject,  and  of  courts  elsewhere  under  similar  statutes, 
and  would  render  the  statute  ineffectual  to  accomplish  what  it 
was  designed  to  accomplish. 

It  follows  from  the  foregoing  that  the  evidence  in  this  case 
establishes  conclusively  a  case  of  total  destruction  of  the  building 
within  the  meaning  of  our  statute;  hence  that  the  amount  named 
in  the  policies  of  insurance  correctly  measured  the  plaintiffs' 
damages  at  the  time  of  the  fire. 

4.  But  it  is  said  the  policies  of  insurance  were  contracts  of  in- 
demnity, and  as  the  builder,  McAlpine,  was  bound  to  reconstruct 
the  building  after  the  fire  and  did  so,  plaintiffs  were  fully  indem- 
nified except  as  to  the  foundation,  which  was  accepted  before 
the  policies  were  issued,  and  cannot  recover  in  excess  of  the  loss 
for  which  indemnity  has  not  been  received.  The  weakness  of 
this  contention  is  threefold: 
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(a)  The  mere  fact  that  the  building  was  restored  by  the  eon- 
tractor  does  not  show  that  such  restoration  was  pursuant  to  the 
obligation  of  the  building  contract,  independent  of  any  claim  for 
indemnity  by  the  contractor  against  the  *^^  plaintiffs  on  account 
of  the  insurance  clause  in  such  contract,  and  the  insurance  of  the 
building  by  them  for  an  amount  sufficient  to  cover  the  entire 
title  thereto,  including  the  interest  of  plaintiffs  and  such  con- 
tractor. It  was  as  competent  for  the  builder  to  waive  the  pro- 
vision that  the  insurance  should  be  in  his  and  the  owners'  names, 
loss  payable  to  the  parties  as  their  interests  might  appear,  as 
it  was  for  the  defendants  to  waive  the  condition  of  the  policies 
against  sole  and  imconditional  ownership.  Again,  it  was  com- 
petent for  plaintiffs  to  insure  the  whole  building  in  their  own 
names  by  the  consent  of  the  builder,  notwithstanding  the  terms 
of  the  building  contract  provided  otherwise,  and  such  consent 
could  have  been  given  expressly  or  by  implication.  So  the  whole 
question  between  the  plaintiffs  and  the  builder.  Me  Alpine,  so  far 
as  appears  from  any  proof  in  the  ease,  is  open. 

(b)  If  the  plaintiffs  were  indemnified  by  their  contractor  un- 
der his  obligation  to  complete  the  building,  and  the  defendants 
desired  to  rely  upon  that  fact  to  reduce  the  damages  otherwise 
recoverable  under  the  policies,  they  should  have  set  up  such 
facts  in  the  answers  as  a  defense,  and  established  them  by  evi- 
dence on  the  trial.  No  such  defense  appears  to  have  been  so 
pleaded  or  established,  so  the  policies  must  stand  unaffected  by 
any  claim  for  a  reduction  of  the  recovery  thereon  by  reason  of 
any  claim  that  the  plaintiffs  have  been  otherwise  indemnified. 

(c)  It  being  conceded  that  the  plaintiffs  had  an  insurable  in- 
terest, and  it  having  been  decided  that  the  condition  in  the  pol- 
icies in  respect  to  sole  and  unconditional  ownership  was  waived, 
and  that  the  undisputed  evidence  makes  a  case  of  total  destruc- 
tion of  the  property  insured,  calling  for  payment  of  the  face 
value  of  the  policies  as  liquidated  damages,  that  amount  cannot 
be  diminished  by  the  fact  alone  that  some  other  person,  whom 
the  plaintiffs  had  a  right  to  represent,  also  had  an  interest  in  the 
building,  even  though  such  ^"^^  person  was  required  by  contract 
to  reconstruct  such  building.  It  is  well  settled  that  in  the  ab- 
sence of  fraud  or  mistake,  unless  otherwise  provided  by  the  con- 
tract of  insurance,  if  the  insured  has  some  insurable  interest  in 
the  property  covered  by  such  contract,  the  whole  amount  of  dam- 
ages to  the  property,  not  exceeding  that  named  in  the  policy, 
is  recoverable  by  such  person  if  the  damages  thereto  reach  that 
sura,  or  if,  by  the  contract  itself  and  the  law  governing  the  sub- 
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jcct,  the  face  value  of  the  policy  must  be  taken  as  liquidated 
damages:  Andes  Ins.  Co.  v.  Fish,  71  111.  620;  Trade  Ins.  Co.  v. 
Barracliff,  45  N.  J.  L.  543;  46  Am.  Bep.  792. 

5.  Plaintiffs  claimed  the  right  to  recover  twenty  dollars  attor- 
ney's fees,  under  chapter  235  of  the  Laws  of  1893,  and  twenty- 
five  dollars  under  the  general  fee  bill  as  well,  against  each  de- 
fendant, and  prevailed  on  such  claim.  That  is  assigned  as  error. 
Such  chapter  provides  that  several  insurance  companies,  inter- 
ested in  the  same  loss,  may  be  joined  as  defendants;  that  in  case 
of  a  recovery  againsit  them,  separate  verdicts  and  judgments  shall 
be  rendered;  and  that  there  shall  be  included  in  each  such  judg- 
ment an  attorney's  fee  of  twenty  dollars.  In  a  proper  case  for 
such  joinder  of  defendants,  if  separate  actions  are  brought,  they 
may  be  consolidated  on  motion,  under  section  2792  of  the  Re- 
vised Statutes:  Gross  v.  Milwaukee  Mechanics'  Ins.  Co.,  92  Wis. 
656.  When  so  consolidated,  the  provisions  of  the  act  of  1893 
as  to  costs  apply,  the  same  as  if  one  action  had  been  brought 
against  all  in  the  first  instance,  as  permitted  by  law.  It  is  con- 
sidered that  such  provisions  are  exclusive  and  limit  the  attor- 
ney's fee  to  twenty  dollars  against  each  defendant,  and  that  the 
ruling  of  the  trial  court  to  the  contrary  was  error. 

It  follows  from  the  foregoing  that  each  of  the  insurance  com- 
panies is  liable  to  the  plaintiffs  for  the  full  amount  mentioned  in 
its  contract  of  insurance,  and  that  the  trial  court  should  have' 
directed  verdicts  accordingly,  at  the  close  of  the  evidence,  on 
plaintiffs'  motion  therefor.  But,  in  accordance  ^"^^  with  the  es- 
tablished practice  of  this  court  where  there  is  no  verdict  left 
undisturbed  by  the  result  here  upon  which  a  judgment  can  be 
rendered  when  the  case  again  reaches  the  trial  court,  the  judg- 
ments appealed  from  must  be  reversed  on  plaintiffs'  appeals  as 
to  damages,  and  on  defendants'  appeal  as  to  costs,  and  the  cause 
be  remanded  for  a  new  trial. 

The  Court.  On  plaintiffs'  appeals  the  judgments  are  reversed 
as  to  damages,  and  on  defendants'  appeals  such  judgments  are 
reversed  as  to  costs.  Full  costs  are  allowed  to  plaintiffs  in  this 
court  on  their  appeals,  except  that  only  one-fourth  oi  the  costs 
for  printing  their  case  and  brief  sihall  be  taxed  on  each  appeal. 
Defendants  are  allowed  clerk's  fees  on  their  respective  appeals, 
but  no  other  costs. 


INSURANCE  —  WAIVER  OP  CONDITIONS  —  POWER  OF 
AGENTS.— Notice  to  an  agent  of  facts  material  to  the  risk  Is  notice 
to  the  Insurer:  Lumbermen's  Mut.  Ins.  Co.  v.  Bell,  166  111.  400;  57 
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Am.  St.  Kep.  140,  and  note.  But  agents  of  Insurers  possessing  lim- 
ited power  to  solicit  Insurance,  deliver  policies,  and  receive  prem- 
iums cannot  waive  conditions  and  forfeitures:  Note  to  Taylor  v. 
State  Ins.  Co.,  60  Am.  St.  Rep.  215.  Though  a  policy  of  insurance 
provides  that  no  officer,  agent,  or  other  representative  of  the  com- 
pany shall  have  power  to  waive  any  provision  or  condition  therein, 
except  such  as  by  the  terms  of  the  policy  may  be  indorsed  thereon 
or  added  thereto,  in  writing,  such  restriction  does  not  apply  to  the 
maliing  of  the  contract,  but  only  to  matters  arising  after  it  has  be- 
come effective:  Hartford  Fire  Ins.  Co.  v.  Keating,  86  Md.  130;  63 
Am.  St.  Rep.  499,  and  note.  See  Wilson  v.  CJommercial  Union  Assur. 
Co.,  51  S.  C.  540;  64  Am.  St.  Rep.  700,  and  note. 

INSURANCE  — FIRE  — TOTAL  LOSS  OF  BUILDING.  —  The 
words  "wholly  destroyed"'  and  "total  loss"  are  generally  given  th* 
same  meaning,  and,  when  applied  to  a  building  or  structure,  do  not 
require  that  the  materials  of  which  it  is  composed  shall  be  utterly 
destroyed  or  obliterated,  but  only  that  the  building,  though  some 
part  6f  it  remains  standing,  shall  have  lost  its  identity  and  specific 
character,  and  have  become  a  broken  mass,  so  that  it  can  no  longer, 
with  propriety,  be  designated  as  a  building:  See  monographic  note 
to  Royal  Ins.  Co.  v.  Mclntyre,  59  Am.  St.  Rep.  810,  811. 

INSURANCE  —  AMOUNT  RECOVERABLE  —  OUTSTANDING 
INSURABLE  INTEREST.  —  Agents,  commission  merchants,  or 
others  having  custody  and  being  responsible  for  property,  may  In- 
sure in  their  own  names,  and  may  recover  from  the  insurer  not  only 
a  sum  equal  to  their  own  interest  In  the  property  by  reason  of  any 
lien  for  advances  or  charges,  but  the  full  amount  named  In  the 
policy  up  to  the  value  of  the  property:  Western  etc.  Pipe  Lines  v. 
Home  Ins.  Co.,  145  Pa.  St.  346;  27  Am.  St.  Rep.  703;  Roberts  v.  Fire- 
man's Ins.  Co.,  165  Pa.  St.  55;  44  Am.  St.  Rep.  642.  The  same  is 
true  as  to  one  who  holds  the  legal  title  to  real  estate  in  trust 
for  another:  Rochester  Loan  etc.  Co.  v.  Liberty  Ins.  Co.,  44  Neb. 
537;  48  Am.  St.  Rep.  745;  and  of  a  purchaser  in  possession  before 
conveyance:  Aetna  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  385;  30  Am. 
Dec.  i)0;  Franklin  Fire  Ins.  Go.  v.  Martin,  40  N.  J.  L.  668;  29  Am. 
Rep.  271. 


Ames  v.  Storbb. 

[98  WiBroNBlN,  872.] 

A  FORECLOSURE  SALE  DIVESTS  the  title  of  all  the  par- 
ties to  the  suit,  and  hence  the  mortgagor  plaintiff  therein  cannot 
assert  against  the  purchaser  tax  titles  held  by  him  prior  to  such 
sale. 

Aotion  by  the  plaintiff  Ames  to  quiet  title  to  certain  real  prop- 
erty. }Iis  title  was  based  on  the  foreclosure  of  a  mortgage  by 
the  defendant  Storer.  The  latter  claimed  that  before  the  sale 
he  had  purchased  the  property  at  certain  aales  for  taxes  delin- 
quent thereon,  and  that  the  purchaser,  before  the  sale,  had 
agreed  to  pay  the  amount  expended,  in  making  such  tax  pur- 
chases. The  trial  court  found  that  such  agreement  had  not  been 
made,  and  entered  a  decree  quieting  the  title  notwithstanding  the 
certificates  of  tax  sales  held  by  the  defendant  Storer. 
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Phil.  H.  Perkins  and  Burr  W.  Jones,  for  the  appellant 
McCausland  &  Smith,  for  the  respondent. 

8T8  piNNEY,  J.  1.  Whether,  as  contended  by  the  iefenA^ 
ant  Storer,  it  was  agreed  at  the  time  of  the  foreclosure  sale,  and 
in  consideration  thereof,  that  the  purchaser,  Finch,  assumed  the 
payment  of  the  four  tax  certificates,  with  interest,  costs,  and 
charges  which  Storer  held  against  the  premises,  and  to  reimburse 
him  therefor,  was  a  controverted  question  of  fact,  upon  which 
the  evidence  is  so  conflicting  that  it  is  impossible  to  say  that 
the  finding  of  the  court  adverse  to  the  contention  of  the  defend- 
ant is  against  the  clear  preponderance  of  the  evidence.  We  can- 
not, therfore,  interfere  to  reverse  this  finding,  and  a  discussion 
of  the  evidence  upon  which  it  is  founded  would  lead  to  no  profit- 
able result.  The  parties  neglected  a  salutary  precaution  in  such 
cases,  by  failing  to  fully  complete  the  business  in  hand,  or  to 
commit  their  agreement  to  writing;  and  after  the  foreclosure 
eale  had  been  completed  by  the  execution  and  delivery  of  the 
necessary  ^'^  deed  and  the  payment  of  five  thousand  five  hun- 
dred and  fifty-one  dollars  and  forty-six  cents,  the  amount  of  the 
bid,  the  present  controversy  about  the  amount  of  the  tax  cer- 
tificates occurred,  which  gave  rise  to  the  present  action. 

2.  The  general  rule  is  stated  to  be:  "A  purchaser  at  a  mort- 
gage foreclosure  sale  acquires  all  the  title  and  interest  of  both 
the  mortgagor  and  mortgagee  in  and  to  the  property.  The  court 
undertakes  to  dispose  of  the  interests  of  the  parties  to  the  suit 
in  the  land,  and  the  purchaser  acquires  those  interests,  whatever 
they  may  be.  And  it  has  been  said  that  a  sheriff's  sale  of  real 
estate  under  a  judgment  recovered  by  scire  facias  upon  the  mort- 
gage passes  to  the  purchaser  the  title  to  the  mortgaged  premises, 
discharged  of  all  equities — even  of  those  of  which  the  mortgagee 
had  no  notice  or  knowledge":  Wiltsie  on  Mortgage  Foreclosure, 
sec.  577.  In  Tallman  v.  Ely,  6  Wis.  244,  the  court,  speaking  on 
the  subject,  said:  **Whatcver  estate  or  title  the  mortgagee  had 
in  the  mortgaged  premises  became  merged  in  the  decree,  and 
passed  to  the  purchaser  at  the  judicial  sale.  Whatever  estate  or 
title  the  other  parties  to  the  suit  had  at  its  commencement 
passed  by  the  same  act  to  the  same  party.  Such,  it  would  seem, 
must  be  the  necessary  and  inevitable  consequence  and  result  of 
the  decree  of  foreclosure  and  sale,  if  any  effect  whatever  is  given 
to  them." 

Whatever  doubt  may  have  existed  upon  this  subject  has  been 
put  at  rest  by  the  statute  (Eev.  Stats.  1878,  sec.  3169),  which 
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provides  that,  upon  any  foreclosure  sale  being  made,  "the  sher- 
iff or  referee  making  the  same,  on  compliance  with  its  terms, 
shall  make,  execute,  and  deliver  to  the  purchaser  a  deed  of  the 
premises  sold,  setting  forth  each  parcel  of  land  sold  to  him,  and 
the  sum  paid  therefor,  which  deed,  upon  confirmation  of  such 
sale  shall  vest  in  the  purchaser  all  the  right,  title,  and  interest 
of  the  mortgagor,  his  heirs,  personal  representatives,  and  assigns, 
in  and  to  the  premises  sold,  and  shall  be  a  bar  to  all  claim,  right, 
or  equity  oif  redemption  therein,  of  and  against  the  parties  to 
such  action,  ^^^  their  heirs,  and  personal  representatives,  and 
also  against  all  persons  claiming  under  them  subsequent  to  the 
filing  of  the  notice  of  the  pendency  of  the  action  in  which  such 
judgment  was  rendered."  The  referee's  deed  to  Finch,  the  pur- 
chaser at  the  foreclosure  sale,  upon  the  confirmation  of  such 
sale,  passed  to  him  whatever  right,  title,  or  interest  the  defend- 
ant Storer  had  in  and  to  the  premises  sold,  whether  under  the 
tax  certificates  in  question,  or  either  of  them,  or  otherwise. 

For  this  reason,  and  in  view  as  well  of  the  finding  of  the  cir- 
cuit court  already  noticed,  the  defense  of  Storer  utterly  fails; 
and  it  is  not  material  to  consider  or  determine  whether  the  pur- 
chase by  Storer  of  the  tax  certificates  in  question  operated  as  a 
redemption  of  the  lots  from  such  tax  sales,  or  as  a  payment  of 
the  taxes  thereon.  In  any  view,  therefore,  that  may  be  taken 
of  the  case,  the  judgment  of  the  superior  court  is  correct. 

By  the  Court.    The  judgment  of  the  superior  court  is  affirmed. 


MORTGAGES— FORECLOSURE-EFFECT  OF  DECREE  AND 
SALE.— A  decree  of  foreclosure  concludes  the  rights  of  all  the  par- 
ties to  the  action,  and  the  sale  thereimder,  consummated  by  the 
sheriflf's  deed,  passes  as  acalnst  them,  the  entire  estate  held  by  the 
mortgagor  at  the  date  of  the  mortgage:  Montgomery  v.  MIddlemiss, 
21  Cal.  103;  81  Am.  Dec.  14(5.  Third  persons,  not  made  parties  to 
the  suit,  and  claiming  an  interest  In  the  property  Included  in  the 
mortgage,  are  not  affected  by  the  decree  and  may  afterward  assert 
their  rights  in  such  property:  Racine  etc  B*  B.  CJa  T.  Farmer's  etc 
Oo.,  48  IlL  831;  96  Am.  Dec  585. 
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Borden  v.  Daisy  Roller  Mill  Company. 

[98  Wisconsin,  407.] 

JURY  TRIAIv-NEGLIGENCE,  WHEN  A  QUESTION  FOR 
THE  JURY.— It  is  only  when  the  evidence  and  all  reasonable  In- 
ferences to  be  drawn  therefrom  are  in  one  way  in  respect  to  a  fact 
in  issue  that  the  trial  court  is  warranted  in  taking  it  from  the  jury. 
Hence  in  an  action  for  injuries  received  from  the  slipping  of  a  ladder 
on  which  the  plaintiff  was  working,  it  is  error  to  charge  the  jury, 
as  a  matter  of  law,  that  the  ladder  was  defective  for  want  of 
spikes  to  prevent  its  slipping.  A  ladder  is  a  simple  contrivance; 
the  danger  attending  its  use  is  a  matter  of  almost  common  knowl- 
edge, and  it  is  easy  for  a  person  using  it  to  inform  himself  whether 
it  is  spiked  to  prevent  its  slipping.  Hence  it  is  error  to  charge  the 
jury  that  the  defendant.  In  the  exercise  of  ordinary  care,  ought  to 
have  apprehended  that  some  person  might  not  make  the  requisite  ex- 
amination, and  therefore  might  be  Injured  in  consequence  of  its  con- 
dition. 

NEGLIGENCE,  CONTRIBUTORY.— One  who  is  experienced 
in  the  use  of  ladders  on  the  floors  of  mills  and  has  good  opportuni- 
ties to  know  whether  a  ladder  used  by  him  is  In  a  defective  condi- 
tion and  the  consequences  which  might  result  from  its  use  while  in 
such  condition,  and  who  uses  a  ladder  having  no  spikes  to  prevent 
its  slipping,  and  is  injured  because  of  its  slipping  and  falling,  is 
guilty  of  contributory  negligence  precluding  his  recovery  for  the  in- 
juries received. 

NEGLIGENCE,  CONTRIBUTORY.-If  it  is  negligent  for  the 
owner  of  a  mill  to  have  a  ladder  without  any  spikes  in  the  bottom 
to  prevent  its  slipping,  it  is  equally  negligent  for  a  person  ex- 
perienced in  the  use  of  ladders  under  such  circumstances,  and  hav- 
ing an  ample  opportunity  to  discover  the  condition  of  the  ladder,  to 
use  it  without  making  any  test  or  inspection,  and  for  his  injury  due 
to  his  negligence  in  this  respect  he  cannot  recover. 

MASTER  AND  SERVANT— DUTY  OF  SERVANT  IN  RE- 
SPECT TO  DEFECTS  IN  TOOLS  AND  APPLIANCES.— A  master 
may  rely  on  the  duty  of  his  servant  to  observe  the  defects  and  dan- 
gers which  reasonable  attention  to  the  work  in  hand  will  generally 
disclose  to  a  person  of  ordinary  intelligence  and  experience  in  aucb 
work. 

Action  to  recover  compensation  for  injuries  received  by  the 
plaintiff  while  in  the  employ  of  the  defendant  from  the  slipping 
of  a  ladder,  it  being  defective  in  not  having  spikes  in  the  bot- 
tom to  prevent  such  slipping.  The  plaintiff  was  an  experienced 
workman  familiar  with  the  use  of  ladders  and  accustomed  to 
work  thereon  in  the  defendant's  mills.  Having  necessity  for  the 
use  of  a  ladder,  the  plaintiff  took  one,  placed  it  in  position  with- 
out making  any  examination  to  ascertain  whether  it  had  spikes 
in  the  bottom  to  prevent  its  slipping.  It,  in  fact,  had  none,  and 
hence  slipped  and  fell,  severely  injuring  the  plaintiff.  The  de- 
fendant asked  that  the  jury  be  instructed  to  return  a  verdict  in 
its  favor.  The  request  was  refused.  The  court,  on  the  other 
hand,  charged  the  jury  that  the  ladder  was  defective  for  want  of 
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spikes  to  prevent  its  slipping,  and  that  plaintiff  was  entitled  to 
recover,  unless,  by  the  exercise  of  ordinary  C£ire,  the  plaintiff" 
should  have  discovered  the  defect.  Verdict  and  judgment  foir 
the  plaintiff;  the  defendant  appealed. 

Ross,  Dwyer  &  Hanitch,  for  the  appellant. 

Crownhart,  Owen  &  Foley,  for  the  respondent. 

*^  MARSHAIiL,  J.  It  is  only  when  the  evidence,  and  alB 
the  reasonable  inferences  from  evidentiary  facts  establishe(i<l 
thereby,  are  one  way  in  respect  to  a  fact  in  issue,  that  the  triaK 
court  is  warranted  in  taking  it  from  the  jury.  Testing  the  evi- 
dence in  the  record  by  that  familiar  rule,  the  instruction  givem 
by  the  trial  court  to  the  effect  that  the  ladder  was  defective  and 
the  defendant  guilty  of  actionable  negligence  as  a  matter  of  law^ 
unless  plaintiff  was  guilty  of  contributory  negligence,  was  a  clear, 
invasion  of  the  province  of  tlje  jury. 

40©  "V^ether  a  tool  is  defective,  so  as  to  render  the  persoan 
responsible  for  its  reasonable  safety  for  use  liable  for  damagea> 
to  an  employ 6  injured  by  some  failure  of  duty  in  that  regard^ 
must  be  determined  in  the  light  of  all  the  circumstances  bearings 
on  the  question,  and  particularly  the  right  of  such  person  ta 
rely  on  the  duty  of  such  employ?  to  exercise  ordinary  care  for 
his  own  safety.  A  ladder  is  one  of  the  most  simple  contrivances^ 
in  general  use.  The  danger  attending  such  use  is  a  matter  of 
almost  common  knowledge,  and  is  particularly  within  the  knowl— 
edge  of  men  engaged  in  such  work  as  that  in  which  plaintiff  wa» 
employed  when  injured.  Under  all  the  circumstances,  in  view 
of  the  very  simple  character  of  such  a  tool,  the  ease  with  whichj 
plaintiff  could  have  informed  himself  as  to  whether  there  were? 
points  in  the  bottom  of  it,  the  obvious  dangers  which  would  nat- 
urally suggest  to  such  a  person  the  necessity  of  familiarizing: 
himself  with  its  character  in  that  regard  before  using  it,  andi 
to  guard  against  its  tendency  to  slip  on  the  floor,  and  many  other- 
things  tbat  might  be  mentionerl,  clearly,  the  court  was  not  war-- 
ranted  in  finding,  as  a  matter  of  law,  that  the  officers  and  agents 
of  the  defendant,  whose  duty  it  was  to  act  in  its  behalf,  in  the- 
•exercise  of  ordinary  care,  oiiglit  reasonably  to  have  apprehended, 
that  some  person,  who  might  use  the  ladder  in  and  about  defend- 
ant's work,  might  be  injured  as  a  natural  and  probable  result  of 
its  condition.  That  is  an  essential  test  of  actionable  negligence: 
Sheridan  v.  Bigelow,  93  Wis.  426;  Deisenrieter  v.  Kraus-Merkel 
Malting  Co.,  97  Wis.  279.     Such  test  was  evidently  overlooked^ 
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or  not  appreciated  by  the  learned  trial  judge,  else  he  would  have 
at  least  submitted  the  question  to  the  jury  under  proper  instruc- 
tions. 

It  is  further  assigned  as  error  that  the  court  refused  to  direct 
a  verdfct  for  defendant,  and  to  set  aside  the  verdict  as  against 
the  evidence.  There  was  no  question  in  the  case  as  to  plaintiff's 
being  an  experienced  workman  in  the  use  of  '^^^  ladders  on  floors 
in  mills;  no  dispute  but  that  he  had  as  good  an  opportunity  as 
defendant  for  knowing  of  the  defects  in  the  ladder,  if  any  ex- 
isted, and  all  the  probable  consequences  that  might  follow;  no 
dispute  but  that  he  might,  by  an  instant's  inspection  of  th^  lad- 
der, have  found  out  its  exact  condition;  no  dispute  but  that  he 
selected  the  ladder  and  used  it  without  any  sufficient,  or  really 
any,  inspection  in  regard  to  its  being  furnished  with  points  to 
prevent  its  slipping  on  the  floor;  in  that  state  of  the  case,  under 
the  well-settled  rule  that  an  employe  is  chargeable  with  knowl- 
edge of  all  the  dangers  that  are  apparent  to  such  observation 
as  men  of  ordinary  care,  under  the  circumstances  of  the  situa- 
tion, would  be  likely  to  make,  and  the  duty  to  guard  himself 
against  injury  therefrom  (Jones  v.  Sutherland,  91  Wis.  587),  and 
that  if,  by  reason  of  such  dangers,  he  is  injured,  he  is  remediless 
by  reason  of  his  contributory  fault — the  plaintiff  clearly  assumed 
the  risk  of  using  the  ladder  in  the  condition  it  was:  Powell  v. 
Ashland  Iron  etc.  Co.,  98  Wis.  35. 

The  case  of  Holt  v.  Chicago  etc.  Ey.  Co.,  94  Wis.  596,  seems 
to  rule  this.  There  an  employe  was  injured  by  the  slipping  of 
a  pinch  bar  on  the  rail  while  he  was  using  it  to  move  a  locomo- 
tive. Such  slipping  occurred  becaues  the  heel  of  the  bar,  where 
it  came  in  contact  with  the  rail,  was  too  dull.  The  employe  was 
experienced  in  the  use  of  such  tools.  He  knew  the  liability  of 
the  bar  to  slip  if  it  was  not  kept  sharp,  yet  he  used  it  without 
first  ascertaining  its  condition  in  that  regard.  In  deciding  the 
case,  Mr.  Justice  Newman  said,  in  effect,  that  the  plaintiff  knew 
the  danger  of  using  a  defective  bar  and  by  reasona,ble  attention 
he  coiikl  have  learned  of  its  condition  in  that  regard;  and  by  in- 
attention he  took  upon  himself  the  risk  of  the  defect,  and  there- 
fore could  not  shift  the  consequences  onto  the  defendant,  but 
must  bear  the  misfortune  himself. 

It  is  quite  clear  from  the  evidence  that  plaintiff  paid  no  at- 
tention whatever  to  the  ladder  before  using  it.  He  said  *** 
that  he  tested  it,  but  that  such  test  was  only  to  see  that  there 
was  no  flour  under  it.  He  also  testified  that  if  he  had  jumped 
the  ladder  down  on  the  floor,  and  then  tried  to  move  it>  he 
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could  have  detected  at  once  whether  there  were  points  in  tlie 
bottom  or  not;  that  what  he  did  was  to  set  the  ladder  up  and 
give  it  a  little  jerk — simply  picked  it  up  and  set  it  down;  that 
he  did  not  test  it  to  see  if  there  were  points  on  the  bottom;  that 
if  it  were  heavy  he  could  have  discovered  whether  there  were 
such  points  by  setting  or  striking  it  down  on  the  floor.  The  evi- 
dence in  the  case  is  to  the  effect  that  the  ladder  was  short,  and 
weighed  but  twenty-five  or  thirty  pounds.  It  it  was  defective, 
as  claimed,  the  defect  was  open  and  obvious,  with  the  exercise  of 
the  slightest  attention;  if  it  was  negligence  to  furnish  a  ladder 
for  use  in  and  about  the  mill  with  such  defects,  then  it  was  neg- 
legence  on  plaintiff's  part  to  use  it  without  discovering  a  condi- 
tion which  was  ascertainable  by  ordinary  attention  to  the  instru- 
mentalities in  use. 

The  principles  applicable  to  this  case  are  well  established  in 
the  law  of  negligence,  as  shown  by  numerous  authorities  cited 
in  Holt  V.  Chicago  etc.  Ey.  Co.,  94  Wis.  596.  For  such  applica- 
tion to  facts  somewhat  similar  to  these,  Cahill  v.  Hilton,  106 
N.  Y.  512,  cited  by  appellant's  counsel,  is  a  valuable  precedent. 
As  said  there  by  Chief  Justice  Euger,  a  ladder,  like  a  spade  or 
hoe,  is  an  implement  of  simple  structure,  intelligible  in  all  its 
parts  to  the  dullest  intellect.  How  strongly  this  applies  to  an 
experienced  employe,  required  to  use  ladders  constantly  about 
his  work,  and  who  must  be  presumed  to  know  as  well  as  the 
master  whether  points  in  the  bottoms  of  such  tools  are  essential 
to  their  safety  for  use,  and  has  better  facilities  than  the  master 
for  discovering  defects  in  that  regard,  is  most  manifest.  On  the 
undisputed  facts  here,  the  jury,  as  in  Cahill  v.  Hilton,  106  N.  Y. 
512,  were  permitted  to  say  that  defendant  was  guilty  of  action- 
able negligence  for  not  furnishing  a  ladder  free  from  defects  ^** 
in  regard  to  points  in  the  bottom,  the  absence  of  which  would 
be  quickly  observed  by  ordinary  observation  and  attention,  yet 
that  plaintiff,  with  superior  means  of  observation  and  knowledge, 
was  not  guilty  of  contributory  negligence  because  of  his  ignor- 
ance of  such  defects.  That  was  a  plain  violation  of  one  of  the 
most  familiar  principles  of  the  law  of  negligence. 

In  the  discussion  and  decision  of  this  case  the  rule  has  been 
kept  clearly  in  mind  that  a  servant  is  not  obliged  to  search  for 
defects  in  instrumentalities  furnished  for  his  use,  but  may  rely 
on  the  duty  of  the  master  to  see  that  they  are  reasonably  safe; 
yet  such  rule  does  not  militate  at  all  against  that  other  rule, 
just  as  well  settled  in  the  law  of  negligence,  that  the  master  may 
rely  on  the  duty  of  the  servant  to  observe  all  defects  and  dangers 
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which  reasonable  attention  to  the  work  in  hand  will  generally 
disclose  to  a  person  of  ordinary  intelligence  and  experience  in 
such  work:  Hazen  v.  "West  Superior  Lumber  Co.,  i>l  Wis.  208; 
Soutar  V.  Minneapolis  International  Electric  Co.,  68  Minn.  IS; 
Eietman  v.  Stolte,  120  Ind.  314;  Ragon  v.  Toledo  etc.  Ry.  Co.,, 
97  Mich.  2G5;  37  Am.  St.  Rep.  336;  Holt  v.  Chicago  etc.  Ry. 
Co.,  94  Wis.  596. 

The  motion  on  the  part  of  the  defendant  for  the  direction  of 
a  verdict  should  have  been  granted,  and,  failing  in  that,  the 
verdict  of  the  jury  should  have  been  set  aside  and  a  new  trial 
granted  for  errors  in  the  instruction  and  because  the  verdict  was 
not  warranted  by  the  evidence. 

By  the  Court.  The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


NEGLIGENCE— WHEN  A  QUESTION  OP  LAW,  AND  WHEN" 
OF  PACT.— If  only  one  inference  can  be  drawn  from  a  given  statfr 
of  facts,  then  wliether  they  constitute  negligence  is  a  question  uf 
law:  Wade  v.  Columbia  Electric  Street  Ky.  etc.  Co.,  51  S.  C.  29(;; 
64  Am.  St.  Rep.  676,  and  note.  The  question  of  negligence  is  for  the 
Jury  when  the  facts  are  in  dispute,  and  also  when  they  are  indis- 
putable, but  intelligent  and  fair-minded  men  may  reasonably  differ 
as  to  the  conclusions  to  be  drawn  therefrom:  Watson  v.  Portland 
etc.  Ry.  Co.,  91  Me.  584:  64  Am.  St.  Rep.  208,  and  note. 

MASTER  AND  SERVANT  —  DEFECTIVE  APPLIANCES  — 
ASSUMPTION  OF  RlhTCS.— A  servant  is  bound  to  know,  and  as- 
sumes the  risk  of  all  defects  in  appliances  about  which  he  is  em- 
ployed that  are  open  to  observation  or  can  be  ascertained  by  the 
ordinary  exercise  of  the  senses:  Taylor  v.  Wootan,  1  Ind.  App.  ISS; 
60  Am.  St.  Rep.  200,  and  note.  If  defects  complained  of  are  as 
open  and  obvious  to  the  servant  as  they  are  to  the  master,  the  ser- 
vant cannot  recover  for  an  injury  arising  therefrom:  Louisville  etc. 
R.  R.  Co.  V.  Stutts,  105  Ala.  3G8;  53  Am.  St.  Rep.  127,  and  note. 
See  Victor  Coal  Co.  v.  Muir,  20  Colo.  320;  46  Am.  St.  Rep.  299; 
Meador  v.  Lake  Shore  etc.  Ry.  Co.,  138  Ind.  290;  46  Am.  St.  Itep> 
884,  and  notes. 


ZiLLBY    V.  DaNWIDDIB. 

[S8  Wisconsin,  428.] 

PARENT  AND  CHILD.— Presumptivrfy  It  Is  a  father's  duty 
to  support  bis  child. 

PARENT'S  DUTY  TO  SUPPORT  CHILD  AFTER  DI- 
VORCE.—When  a  marriage  is  dissolved  by  divorce,  the  duty  of  each- 
spouse  respecting  the  support  of  their  children  is  as  before,  where- 
there  is  no  decree  of  the  court  denying  to  either  of  them  the  cus- 
tody of  the  children. 

PARENTS— LIABILITY  OF  A  FATHER  TO  A  MOTHER 
OF  A  CHILD  AFTER  THEIR  DIVORCE.— The  UabUlty  of  a  bus- 
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t)and  to  his  divorced  wife  in  respect  to  the  support  of  their  children 
Js  the  same  as  to  any  third  person,  unless  modified  by  the  decree 
of  divorce.  He  may  be  liable  to  her  for  the  maintenance  of  their 
children  rendered  while  they  live  with  her. 

PARENT  AND  CHILD— FATHER'S  LIABILITY  TO  HIS 
DIVORCED  WIPE  FOR  THEIR  CHILD  RESIDING  WITH  HER. 
If  a  wife  is  granted  a  divorce  from  her  husband  because  of  his  cruel 
and  inhuman  treatment  of  her,  and  given  the  custody  of  their  child 
until  it  is  ten  years  of  age,  and  after  that  age  is  reached,  the  father 
requests  the  child  to  come  to  his  home  and  there  reside,  but  does 
not  enforce  the  request,  and  the  mother  permits  the  child  to  remain 
with  her,  the  father  is  answerable  for  the  support  and  maintenance 
subsequently  furnished  to  it  by  her. 

Appeal  from  a  judgment  allowing  the  claim  of  Mary  A.  Zilley 
against  the  estate  of  her  deceased  husband  for  the  support  by 
her  of  their  child.  A  divorce  was  decreed  to  the  mother  against 
the  father  because  of  his  cruel  and  inhuman  treatment  of  her, 
and  she  was  awarded  the  custody  of  their  child  Clayton,  then 
about  five  years  of  age,  to  be  retained  until  he  should  become 
ten  years  of  age,  or  until  the  further  order  of  the  court.  This 
child  reached  ten  years  of  age  on  July  9,  1889.  The  father  then 
requested  the  mother  to  let  the  child  come  and  live  with  him, 
which  she  refused,  and  he  thereupon  stated  to  her  that  he  would 
not  pay  for  the  keeping  of  the  child.  He  fixed  up  a  room  in 
his  home  and  subsequently  made  frequent  efforts  to  get  the  boy 
to  live  with  him,  but  the  mother  did  not  consent,  and  the  child 
continued  to  make  his  home  with  her.  The  child,  however,  vis- 
ited his  father  on  various  occasions,  but  he  preferred  to  reside 
with  the  mother.  He  returned  to  her  and  permanently  resided 
with  her,  because  the  father  did  not  compel  him  to  reside  else- 
where. In  March,  1"895,  the  father  died,  and  the  mother  there- 
after presented  against  his  estate  a  claim  for  board  and  lodging 
of  the  child  for  five  years  and  two  months,  amounting  to  ten 
hundred  and  seventy-two  dollars  and  for  clothing  during  that 
period  aggregating  one  hundred  and  forty-six  and  a  half  dollars. 
This  claim  was  disallowed  by  the  county  court  to  which  it  was 
presented,  but  on  appeal  to  the  circuit  court  the  action  of  the 
oounty  court  was  reversed,  and  the  claim  allowed.  Hence  the 
appeal  to  -the  supreme  court. 

B.  F.  Dunwiddie,  guardian  aa  litem,  lor  the  appellani. 

Ruger,  Norcross  &  Rugcr,  for  the  respondent. 

4^2  piNNEY,  J.  At  the  common  law,  the  husband  was  pri- 
marily liable  for  the  support  of  his  minor  children:  2  Kent's 
Commentaries,  190.  In  McGoon  v,  Irvin,  1  Pin.  532,  44  Am. 
Dec.  409,  it  was  said  that  'Tby  every  principle  of  law  upon  the 
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subject,  recognized  and  strengthened  by  our  statute,  parents  are 
under  legal  obligation  to  maintain  and  support  their  children 
who  are  of  tender  years  Snd  helpless."    The  statute  (Rev.  Stats. 
1878,  sec.  1503)  makes  the  father  primarily  liable  to  support  his 
minor  children.     When  the  marriage  is  dissolved  by  divorce,  the 
duty  of  parents  to  maintain  their  children  remains  as  before, 
for  children  are  not  parties  to  the  divorce  suit  and  do.  not  lose 
any  rights  thereby.     Hence  the  father's  duty  to  maintain  them 
after  the  divorce,  where  there  is  no  decree  of  the  court  relating 
thereto,  especially  if  their  custody  is  not  '**^  taken  from  him, 
remains  as  before.     After  the  parents  were  divorced  all  duties 
and  obligations  to  each  other  ceased,  and  they  became  as  stran- 
gers to  each  other:  Nelson  on  Divorce  and  Separation,  sec.  981. 
The  claimant  owed  the  husband  no  duty  as  wife,  and  her  duty 
to  support  the  child  continued,  as  before,  secondary,  and  his  pri- 
mary: 2  Bishop  on  Marriage,  Divorce  and  Separation,  sec.  1210; 
Plaster  v.  Plaster,  47  111.  292.     It  is  generally  laid  down  that 
the  liability  of  the  husband  to  a  divorced  wife,  in  respect  to  the 
support  of  the  children,  is  the  same  as  to  any  other  third  person, 
except  as  provided  in  the  decree.     If  the  court  makes  no  order 
either  for  custody  or  support  of  children  of  the  marriage,  the 
divorce  leaves  the  father's  liability  as  at  common  law,  and  the 
mere  divorce  does  not  terminate  his  liability:  2  Bishop  on  Mar- 
riage, Divorce,  and  Separation,  sec.  1220;  Thomas  v.  Thomas,  41 
Wis.  233.     In  a  proper  case  it  seems,  after  the  marriage  is  dis- 
solved he  may  be  answerable  to  the  mother  for  maintenance  ren- 
dered the  children  while  living  with  her:  Stanton  v.  Willson,  3 
Day,  37;  3  Am.  Dec.  255;  Buckminster  v,  Buckminster,  38  Vt. 
248;  88  Am.  Dec.  652.     The  father  is  under  legal  obligation  to 
provide  for  the  support  of  his  children,  even  if  they  remain  with 
their  mother  after  her  divorce,  and,  as  against  the  public  and 
the  children,  he  cannot  escape  the  duty:  Courtright  v.  Court- 
right,  40  Mich.  633.     Where  the  decree  has  granted  the  custody 
of  the  children  to  the  wife  and  contains  no  provision  for  their 
support,  it  has  been  held  that  the  father  is  not  liable  for  the 
support  of  the  children.     But  this  is  upon  the  ground  that,  the 
statute  having  made  it  the  duty  of  the  court  to  provide  for  their 
custody  and  maintenance  upon  divorce,  it  will  be  presumed  that 
the  decree  has  made  all  the  provisions  on  that  subject  that  were 
necessary;  that  the  decree  is  conclusive  as  to  the  respective  right* 
and  obligations  of  the  parties,  subject  to  the  right  to  have  it 
modified  as  subsequent  exigencies  may  require.     As  the  decree 
makes  the  parties  strangers  as  to  each  other,  it  is  generally  con- 
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sidered  that  a  divorced  husband  is  not  liable  *^*  to  his  divorced 
wife  for  necessaries  furnished  a  child  of  the  marriage  in  her 
custody  unless  by  agreement,  express  or  implied;  that  there  must 
be  either  an  express  promise,  or  facts  from  which  one  can  rea- 
sonably be  inferred:  Eamsey  v.  Ramsey,  121  Ind.  215;  Cushman 
V.  Hassler,  82  Iowa,  295.  And  it  has  been  considered  that  the 
support  of  the  child,  under  such  circumstances,  by  the  mother, 
was  but  the  voluntary  performance  of  a  natural  duty,  and  that 
her  remedy  was  to  apply  to  the  court  for  maintenance  of  the 
child  when  the  divorce  was  granted.  These,  and  other  cases  of  a 
similar  purport,  are  confidently  redied  on  as  decisive  against  the 
claimant. 

In  McGoon  t.  Irvin,  1  Pin.  532,  44  Am,  Dec.  409,  where  the 
husband  had  procured  a  legislative  divorce  fram  his  wife,  and 
had  left  the  minor  children  of  the  marriage  in  a  family  of  a 
third  person  to  be  supported,  the  mother  afterward  obtained 
the  custody  of  the  children  without  his  knowledge  and  consent, 
and  refused,  on  demand  made  in  behalf  of  the  father,  to  give 
them  up.  She  afterward  intermarried  with  I.,  and  the  children 
were  supported  and  educated  by  him.  In  an  action  by  I. 
against  the  father  to  recover  for  their  support,  it  was  held  that 
McG,  had  a  legal  right  to  the  custody  of  the  children,  but,  as  he 
had  not  attempted  to  assert  it  against  I.,  the  law  would  presume 
that  McG.  had  assented  to  their  being  in  the  control  and  custody 
of  I.'s  wife,  their  mother,  and  that  I.  could  recover,  though  the 
act  of  the  mother  in  obtaining  the  custody  of  the  children  be- 
fore her  second  marriage  might  have  been  wrongful.  And  it 
was  said  by  the  court  that  "when  a  parent  permits  a  stranger 
to  maintain,  support,  and  instruct  such  children,  in  no  way  ob- 
jecting to  the  act,  but  rather  assenting  and  advising  therein,  the 
law  will  presume  that  he  knows  his  obligations,  accepts  the  ser- 
vices, and  assumes  to  pay."  It  was  also  said  that  "there  was 
no  duty  or  obligation  on  the  plaintiff  to  notify  the  defendant  to 
take  the  children  away,  or  leave  them  to  sfuffer  until  he  could 
see  *^^  the  defendant  and  make  an  express  contract  about  their 
support  and  maintenance.  Such  a  course  would  have  merite<J 
the  reprobation  of  every  humane  and  upright  man.  The  defend- 
ant had  the  legal  right  to  the  possession,  and  could  have  en- 
forced it  at  any  time.  He  should  have  first  moved  in  the  mat- 
ter, and,  on  failure  to  do  so,  the  law  would  presume  that  posses- 
sion elsewhere  was  with  his  approbation  and  consent."  In  the 
leading  case  which  holds  the  father  liable,  under  circumstances 
like  the  present,  the  court  approves  the  doctrine  that,  if  a  minor 
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Js  forced  out  into  the  world  by  the  cruelty  or  improper  conduct 
«f  the  father,  necessaries  may  be  supplied,  and  the  value  thereof 
jmay  be  recovered  from  the  parent.  "There  is  evidently  no  satis- 
factory reason,"  said  the  court,  "for  changing  the  rule  of  lia- 
^bility,  when,  through  ill-treatment  or  other  breach  of  marital 
•  obligation,  the  husband  renders  it  necessary  for  a  court  of  jus- 
'tice  to  divorce  the  wife  and  commit  to  her  the  custody  of  her 
.minor  children.  If,  under  such  circumstances,  upon'  the  allow- 
ance of  alimony  with  custody  of  children,  the  court  omits  to 
:inake  an  order  for  the  children's  maintenance,  the  father's  natu- 
rral  obligation  to  support  them  is  of  none  the  less  force.  The 
<luty  of  support  is  not  evaded  by  the  husband  so  conducting 
himself  as  to  render  it  necessary  to  dissolve  the  bonds  of  matri- 
mony and  give  to  the  mother  the  care  and  custody  of  the  infant 
offspring.  It  is  not  the  policy  of  the  law  to  deprive  children  of 
:their  rights  on  account  of  the  dissensions  of  their  parents,  to 
-which  they  are  not  parties,  or  to  enable  the  father  to  convert 
iiis  own  misconduct  into  a  shield  against  parental  liability." 
!But,  obviously,  this  reasoning  can  only  apply  where  the  husband 
-is  at  fault  and  the  decree  is  silent  as  to  his  liability:  Pretzinger 
"v.  Pretzinger,  45  Ohio  St.  458;  4  Am.  St.  Kep.  542;  approved  in 
33ishop  on  Marriage,  Divorce,  and  Separation,  sec.  1223,  and  in 
i'ulton  V.  Fulton,  52  Ohio  St.  229;  49  Am.  St.  Eep.  720. 

It  is  to  be  borne  in  mind  that  the  divorce  in  the  instant  '*^** 
«case  was  granted  to  the  claimant  against  her  husband,  August 
!2illey,  on  the  ground  of  his  cruel  and  inhuman  treatment.     It 
'Was  his  marital  wrongdoing  which  led  to  the  separation  of  the 
parties  and  the  award  of  the  custody  of  the  boy,  Clayton,  to  the 
mother  until  he  became  of  the  age  of  ten  years.     The  case  as  to 
-the  subsequent  support  of  the  boy,  Clayton  A.,  may  well  be 
placed  upon  the  ground  that  the  improper  conduct  of  the  father 
'had  deprived  the  boy  of  his  riglitful  and  legitimate  home,  and 
^60  gave  the  right  to  the  mother  to  supply  the  necessary  support 
md.  maintenme,  and  Ihat  the  father  should  be  held  liable  as 
-r«^:ou  an  implied  contract,  his  primary  liability  still  remaining 
in  full  force.     It  is  said  that  the  father  is  released  from  obliga- 
-tion  to  maintain  his  infant  children  when  deprived  of  their  so- 
*ciety  and  services  against  his  will.     In  Pretzinger  v.  Pretzinger, 
45  Ohio  St.  458,  4  Am.  St.  Ecp.  542,  it  is  answered:  "If  volun- 
tary misconduct  on  his  own  part  leads  to  the  deprivation,  he  is 
Tiimself  responsible,  and  not  the  court  which  intervenes  for  the 
■protection  of  his  children;  and  if  the  father,  as  against  a  stran- 
.^er,  cannot  escape  liability  for  necessaries  furnished  to  his  minor 
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children,  though  remaining  with  their  mother  after  the  divorce, 
the  mother  will  not  be  barred  of  an  action  against  her  former 
husband  for  the  expense  of  maintaining  them.  After  a  disso- 
lution of  the  marriage  relation  by  divorce,  the  parties  are  hence- 
forth fiingle  persons,  to  all  intents  and  purposes.  All  marital 
duties  and  obligations  to  each  other  are  at  an  end,  and  they  be- 
come as  strangers  to  each  other.  Upon  the  establishment  of 
6uch  new  relations,  a  promise  may  be  implied  on  the  part  of 
the  father  to  pay  the  mother,  as  well  as  a  third  person,  who  has 
supplied  the  necessary  wants  of  his  infant  child." 

The  case  of  Holt  v.  Holt,  42  Ark.  495,  was  one  where  there 
had  been  a  decree  of  divorce  giving  the  custody  of  infant  chil- 
dren to  the  mother,  and  it  was  held  that  this  would  not  relieve 
the  father  from  his  obligation  to  support  them — that  he  was 
bound  to  maintain  them  as  long  as  they  were  *^''  too  young  to 
earn  their  own  livelihood;  and  a  court  of  chancery  would,  at  a 
subsequent  term,  entertain  the  petition  of  the  mother  to  recover 
from  him  her  reasonable  and  proper  advances  for  their  support 
since  the  divorce,  and  for  an  order  for  their  future  support. 
The  case  of  Stanton  v.  Willson,  3  Day,  37,  3  Am.  I>ec.  255,  al- 
ready cited,  was  relied  on — "a  decision,"  says  Ellsworth,  J.,  in 
Finch  V.  Finch,  22  Conn.  421,  "well  considered  by  a  court  of 
distinguished  and  unsurpassed  ability,  and  which,  as  far  as  my 
knowledge  extends,  has  ever  been  satisfactory  to  the  judges  and 
the  profession,  and  sustained  by  principles  as  old  as  the  com- 
mon law  itself." 

It  was  the  right,  and  the  duty  as  well,  of  the  husband  to  ob- 
tain the  custody  and  control  of  his  infant  son,  and  to  support 
him,  after  he  had  arrived  at  the  age  of  ten  years.  We  consider 
it  against  the  policy  of  the  law  to  encourage  a  father  thus  obli- 
gated to  attempt  to  ignore  or  evade  his  parental  duty,  or  to  cast 
it  upon  any  other  party,  so- as  to  enable  him  to  convert  such 
parental  neglect  and  misconduct  into  a  shield  against  parental 
liability.  Domestic  and  social  duty  alike  required  him,  when 
his  son  arrived  at  the  age  of  ten  years,  to  enforce  his  parental 
rights  and  discharge  his  parental  duties.  He  knew  they  were 
being  exercised  and  performed  by  another,  who  as  to  him  was 
then  an  utter  stranger,  and  he  knew,  also,  that  the  disrupted 
condition  of  his  family  relations  had  been  adjudged  in  conse- 
quence of  his  marital  misconduct.  "We  think  the  case  of  Pret- 
zinger  v.  Prctzinger,  45  Ohio  St.  458,  4  Am.  St.  Eep.  542,  and 
other  similar  cases,  indicate  the  true  rule,  and  that  they  are  in 
accordance  with  sound  principles  of  public  policy.     We  think 
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there  is  ample  ground  from  wliich  the  acquiescence  and  assent 
of  the  husband  may  be  justly  inferred  to  the  provision  made 
by  the  claimant  for  the  necessary  support  and  maintenance  of 
his  son,  and  which  he  had  failed  to  furnish  for  him,  so  that  a 
promise  on  his  part  to  compensate  the  claimant  for  what  she  had 
BO  expended  may  be  justly  implied,  as  in  the  case  of  McGoon  v. 
*»»  Irvin,  1  Pin.  632;  44  Am.  Dec.  409.  The  cases  bearing 
upon  the  subject  are  not,  it  must  be  admitted,  in  entire  accord, 
but  they  have  turned  largely  upon  questions  of  public  policy  in 
the  states  where  they  have  been  decided. 

We  hold,  therefore,  for  the  reasons  stated,  that  the  recovery 
in  favor  of  the  claimant  is  correct,  and  should  be  affirmed. 

By  the  Court.  The  judgment  of  the  circuit  court  is  affirmed, 
with  costs  against  the  said  appellant  to  be  paid  out  of  the  estate 
of  August  Zilley,  deceased. 

JUDGE  MARSHALL  DISSENTED  from  the  opinion  of  the  court. 
He  declared  that  the  facts  disclosed  that  the  father,  after  he  became 
entitled  to  the  custody  of  the  child,  did  all  that  parental  affection 
could  suggest  to  induce  the  child  to  live  with  him,  stopping  short 
only  of  the  use  of  force  or  legal  authority  to  accomplish  that  result, 
and  that  the  judge  was  not  able  to  discern  with  certainty  the 
grounds  upon  which  the  opinion  of  the  majority  of  the  court  rested. 
He  insisted  that  a  father  could  not  be  liable  to  another  person  for 
the  support  of  a  child  when  he  gave  no  authority  and  entered  into 
no  contract  for  such  support:  Citing  Mortimer  v.  Wright,  6  Meee. 
&  W.  482;  Sealborne  v.  Maddy,  38  Eng.  Com.  L.  1»4;  Cushman  v. 
Hassler,  82  Iowa,  295;  Lap  worth  v.  Leach,  79  Mich.  16;  Ramsey  y. 
Ramsey,  121  Ind.  215. 


PARENT  AND  CHILD— DIVORCE  OF  PARENTS— LIABILITY 
OF  FATHER  FOR  SUPPORT  OF  CHILD  IN  CUSTODY  OF 
MOTHER.— After  divorce  a  vinculo  decreed  a  wife  for  her  hus- 
band's desertion  and  failure  to  support,  without  provision  for  ali- 
mony or  cuctody  of  the  children,  the  husband  is  still  liable  for  the 
necessary  support  of  the  children  of  the  marriage  during  their 
minority:  Gilley  v.  Gilley,  79  Me.  292;  1  Am.  St.  Rep.  307;  and  the 
fact  tl>at  there  has  been  such  a  decree  of  divorce  on  account  of  the 
husband's  misconduct,  with  alimony  and  custody  of  the  minor 
children  to  the  wife,  but  with  no  provision  for  their  support,  will 
not,  it  is  held  by  many  courts,  impair  fue  obligation  of  the  father 
to  provide  reasonably  for  their  support  until  they  are  able  to  provide 
for  themselves:  Pretzinger  v.  Pretzinger,  45  Ohio  St.  452;  4  Am.  St. 
Rep.  542.  As  to  this  point,  however,  there  is  a  marked  conflict  of 
authority,  which  is  discussed  In  the  monographic  note  to  Hall  t. 
Green,  47  Am.  St.  Rep.  314-317. 
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MoCoRMicK  V.  Cleveland. 

[98  Wisconsin,  522.] 

OFFICER  DB  FACTO— PRESUMPTION  THAT  PERSON 
ACTING  AS  A  JUSTICE  OF  THE  PEACE  IS.— If  a  judgment  i» 
rendered  by  a  person  purporting  to  act  as  a  justice  of  the  peace, 
he  will  be  presumed  to  have  been  in  possession  of  the  office  and  to 
be  at  least  a  justice  de  facto,  and  his  judgment  ig  not  subject  to 
collateral  attack. 

Sheridan  &  Evans,  for  the  plaintiff  in  error. 

Calkins  &  McGruer  and  Sol.  P.  Hnntington,  for  the  defend- 
ant in  error. 

"*•  MARSHALL,  J.  The  record  returned  to  this  oonrt  dis- 
closes a  judgment  against  the  defendant  [plaintiff  in  error],  ren- 
dered before  one  William  Hood,  as  justice  of  the  peace  of  the 
city  of  Green  Bay,  an  appeal  in  due  form  from  such  judgment 
to  the  circuit  court  for  Brown  county,  and,  as  the  result  of  the 
trial  in  the  circuit  court,  a  judgment  for  plaintiff  [defendant  in 
error]  for  eighty  dollars  damages  and  thirty-five  dollars  costfl. 
There  is  no  bill  of  exceptions,  therefore  the  writ  of  error  brings 
here,  properly,  only  the  judgment  and  the  pleadings,  verdict, 
orders,  and  papers  on  which  it  was  based  and  which  affect  it: 
Donkle  v.  Milem,  88  Wis.  33.  Affidavits,  orders,  and  proceed- 
ing after  judgment  do  not  affect  it,  form  no  part  of  the  record 
in  the  absence  of  a  bill  of  exceptions  making  them  such,  and 
cannot  be  considered,  though  included  in  the  return  to  the  writ 
of  error. 

The  sole  question  for  discussion  on  the  record,  as  we  find  it,, 
is.  Does  it  support  the  judgment?  The  ground  upon  which 
plaintiff  in  error  contends  it  does  not  is  that  the  case  came  to 
the  circuit  court  by  appeal  from  a  judgment  rendered  by  Wil- 
liam Hood,  pretending  to  act  as  justice  of  the  peace  of  the  city 
of  Green  Bay,  but  that  the  circuit  court  acquired  no  jurisdiction 
because  Hood  was  not  such  justice,  and  was  '^^  not  in  posses- 
sion of  the  office  of  justice  of  the  peace  of  such  city,  therefore 
neither  a  de  facto  nor  a  de  jure  officer;  that  he  vras  elected  jus- 
tice of  the  peace  of  the  city  of  Ft.  Howard,  which  ceased  to  exist 
as  a  corporation  as  a  result  of  a  vote  on  the  question  of  its  an- 
nexation to  the  city  of  Green  Bay;  that  the  charter  of  the  city 
of  Green  Bay  provides  for  three  justices  of  the  peace,  and  that 
there  were  duly  elected  and  qualified  justices  in  possession  of  all 
the  ofiicee  at  the  time  Hood  pretended  to  act  in  the  rendition  oi 
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the  judgment  in  question;  but  such  facts,  if  they  exist,  do  not  ap- 
pear by  the  record. 

If  Hood  vras  a  de  jure  or  a  de  facto  justice  of  the  peace,  his 
jurisdiction  for  the  purposes  of  this  case  was  complete.  There 
was  such  an  office  as  justice  of  the  peace  of  the  city  of  Green 
Bay.  The  record  shows  that  Hood  rendered  the  judgment  pre- 
tending to  act  as  such  justice.  In  the  absence  of  evidence  to  the 
contrary,  it  must  be  presumed  in  favor  of  his  acts  that  he  was 
in  the  actual  possession  of  the  office,  the  duties  of  which  he  as- 
sumed the  right  to  perform.  Such  facts  constitute  all  the  essen- 
tials of  a  de  facto  officer.  Therefore,  it  conclusively  appears, 
looking  to  the  record  alone,  that  Hood  was  at  least  a  de  facto 
officer,  and  hence  his  acts  as  such  are  not  open  to  collateral  at- 
tack: In  re  Boyle,  9  Wis.  264;  Laver  v.  McGlachlin,  28  Wis.  364. 
This  appears  to  be  all  that  need  be  said  in  deciding  this  case. 
The  question  presented  involves  a  proposition  the  decision  of 
which  turns  on  a  principle  so  elementary  that  any  discussion  of 
the  subject  appears  to  be  unnecessary. 

By  the  Court.     Judgment  affirmed. 


OFFICERS  DE  FACTO-JUDGMENTS  BY-COLLATERAIi  AT- 
TACK.—The  judgment  of  a  judge  de  facto  Is  valid:  State  v. 
Carroll,  38  Conn.  449;  9  Am.  Rep.  409.  The  acts  of  de  facto  officers 
are  valid  and  binding  as  to  the  public  and  third  persons:  See  mono- 
graphic note  to  Hlldreth  v.  Mclntire,  19  Am.  Dec.  68.  This  rule  is 
based  on  justice,  necessity,  and  public  policy,  and  is  intended  chiefly 
for  the  protection  of  an  innocent  public  who  may  be  ignorant  of  the 
officer's  defect  of  official  title:  Extended  note  to  Smith  v.  Bondurant, 
58  Am.  Rep.  443.  The  validity  of  such  acts  cannot  be  collaterally 
attacked:  Cleveland  v.  McCanna,  7  N.  Dak.  455;  66  Am.  St.  Rep.  67o. 
a.nd  note. 

.lUSTrcES  OF  TffE  PEACE— JUDGMENTS  OF— PRESUMT>- 
TIONS.— Ordinarily,  nothing  is  presumed  in  favor  of  the  jurisdic- 
tion of  a  justice  of  the  peace;  it  must  be  affirmatively  shown; 
Note  to  Hambel  v.  Davis,  59  Am.  St.  Rep.  48.  But  as  to  this,  the 
cases  are  not  in  agreement,  and  judgments  of  justices  of  the  peace 
are  supported  by  various  presumptions  when  collaterally  attacked: 
Leonard  v.  Sparks.  117  Mo.  103;  38  Am.  St.  Rep.  646;  Turner  v. 
Oonkey,  132  Ind.  248;  32  Am.  St.  Rep.  251;  Wllkerson  t.  Schoon- 
tnaker,  77  Tex.  615;  10  Am.  St  Bep.  803,  and  notes. 
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Crawford  v.  State. 

[98  Wisconsin,  623.] 

HUSBAND  AND  WIFE  AS  WITNESSES.— IN  A  PROSECU- 
TION FOR  ADULTERY  a  wife  Is  not  permitted  to  testify  against 
ber  husband. 

D.  T.  Phelan  and  Simon  Gillen,  for  the  plaintiff  in  error. 
No  brief  on  file  for  the  defendant  in  error. 

«28  CASSODAY,  C.  J.  The  plaintiff  in  error  was  tried  and 
convicted  of  the  crime  of  adultery,  and  sentenced  to  imprison- 
ment *^^  in  the  state  prison  for  the  term  of  two  yearsj  and  to- 
reverse  that  judgment  he  sues  out  this  writ  of  error. 

Upon  the  trial  his  wife  was  admitted  as  a  witness  in  behalf 
of  the  state,  and  allowed  to  testify.  This  was  manifest  error. 
It  is  well  settled  that  "neither  husband  nor  wife  can  be  a  witness- 
at  common  law  for  or  against  the  other  in  prosecutions"  for 
adultery:  2  Wharton's  Criminal  Law,  10th  ed.,  sec.  1736;  1 
Greenleaf  on  Evidence,  sec.  334;  3  Jones  on  Evidence,  sec.  751;^ 
Mills  V.  United  States,  1  Pin.  73;  Schoeffler  v.  State,  3  Wis.  823^ 
844.  "With  certain  exceptions,  it  was,  at  common  law,  against 
public  policy  to  allow  the  wife  to  be  a  witness  for  or  against 
her  husband  in  any  action,  civil  or  criminal,  to  which  she  was 
not  a  party":  Smith  v.  Merrill,  75  Wis.  462.  The  case  at  l>ar 
does  not  come  within  any  exception.  Nor  ip  there  any  statute 
in  this  state  making  the  wife  a  competent  witness  against  the 
husband  in  such  a  case.  Certainly  section  4072  of  the  Revised 
Statutes  of  1878  does  not:  See  Farrell  v.  iTedwell,  21  Wis.  18'^.; 
Carney  v.  Gleissner,  58  Wis.  674;  Selden  v.  State,  74  Wi5.  271;. 
17  Am.  St.  Rep.  144;  Smith  v.  Merrill,  75  Wis.  461;  Horner  r. 
Yance,  93  Wis.  352;  T^nctot  v.  State,  98  Wis.  136;  ante,  p.  800. 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed^ 
and  the  cause  remanded  for  a  new  trial. 


WITNESSES-COMTETENCY  IN  PROSECUTION  FOR  ADUI^ 
TERY— IIUSB.\NI)  A'ND  WIFE.— A  husband,  though  divorced  from 
his  wife,' is  not  a  competent  witness  to  testify  to  her  alleged  adultery 
occuiTing  during  the  marriage:  Uanselmun  v.  Dovel,  102  Mich.  5()5; 
47  Am.  St.  Rep.  557,  and  note.  It  is  said  that  the  rule  that  n  wife 
may  not  testify  against  her  husband  is  founded  upon  their  lega} 
unity,  and  is  inapplicable  to  notions  in  which  the  husband  and  wife 
have  conflicting  interests,  such  as  divorce  suits,  actions  by  the  wife 
seelting  protection  aKniiist  the  hU8l)and.  or  equitable  actions  relating 
to  the  wife's  separate  estate:  Extended  note  to  De  Farges  v.  Kylaitd, 
'24  Am.  St.  Rep.  W6.  664.  In  some  states,  statutes  enacting  that  "the 
wife  or  husband  shall  in  no  case  be  a  witness  for  or  against  the 
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other,  except  In  criminal  proceedings  for  a  crime  committed  by  one 
against  the  other,"  are  construed  as  rendering  the  husband  compe- 
tent on  the  trial  of  his  wife  for  adultery:  Extended  note  to  State  v, 
Boyd,  27  Am.  Dec.  379;  and  vice  versa;  Roland  v.  State,  9  Tex.  C5^ 
App.  277;  35  Am.  Rep.  743,  and  note.  On  the  general  subject  se« 
monographic  note  to  Hitchcock  v.  Moore,  14  Am.  St  Rep.  481. 


Cook  v,  Minneapolis,  St.  Paul  &   Sault  St. 
Marie  Railway  Company. 

[98  Wisconsin,  624.] 

NEGLIGENCE— PROXIMATE  CAUSE— TWO  FIRES  DUB 
TO  DIFFERENT  AGENCIES  BUT  UNITING  AS  ONE  AND 
THEN  DOING  INJURY.— If  two  fires  are  started,  one  due  to  the 
defendant's  negligence  and  the  other  to  some  unknown  cause,  and 
they  unite,  so  that  the  Identity  of  both  as  Independent  agencies  is 
lost  before  the  property  of  the  plaintiff  is  reached,  but  on  reaching  it, 
the  fire  as  then  united  does  injury,  but  the  injury  would  have  oeen 
the  same  from  either  fire  had  It  not  met  and  joined  the  other,  no  re- 
covery can  be  had  for  the  injuries  thus  inflicted. 

WHERE  AN  INJURY  ACCRUES  TO  A  PERSON  BY  THK 
CONCURRENCE  OF  TWO  CAUSES,  one  traceable  to  another  per- 
son under  such  circumstances  as  to  render  him  liable  as  a  wi-,.]i" 
doer,  and  the  other  not  traceable  to  any  responsible  origin,  but  of 
«uch  efficient  and  superior  force  that  It  would  have  produced  the  In- 
jury regardless  of  the  responsible  cause,  there  Is  no  legal  liability, 
because  no  damage  can,  in  such  event,  be  traced  with  reasoa.-ioi.- 
certainty  to  the  wrongdoer  as  a  producing  cause. 

RAILWAYS— FAILURE  TO  FENCE  TRACK-INJURY, 
WHEN  NOT  DUE  TO.— If  a  statute  Imposes  on  a  railway  corpora- 
tion the  duty  of  fencing  its  track,  and  declares  that  until  this  duty 
is  performed,  it  shall  be  liable  for  all  injuries  to  animals  occasioned 
by  the  want  of  such  fence,  and  animals  enter  upon  the  track,  which 
had  never  been  fenced,  and  are  killed,  the  corporation  is  not  liable 
therefor,  if,  though  the  track  had  been  fenced,  the  fence  must  have 
been  destroyed  by  a  fire  Immediately  preceding  such  entry,  this  fire 
being  the  cause  of  the  turning  of  the  animals  out  of  their  stable  and 
their  going  upon  the  track. 

COSTS  OF  APPEAL.— Where  an  appellant  prints  several 
briefs  and  an  unnecessarily  voluminous  transcript,  his  costs  will 
ordinarily  be  restricted  to  the  pfinting  of  one  brief  and  to  so  much 
only  of  the  transcript  as  is  necessary  for  the  proper  presentation  of 
bis  case. 

Action  to  recover:  1.  For  the  destruction  of  a  lumber  camp 
and  several  buildings  and  the  camp  equipage  and  appliances  used 
therewith  of  the  alleged  value  of  fifty-eight  thousand  dollars; 
2.  For  the  loss  of  two  horses  killed  by  the  defendant's  engines, 
they  having  strayed  upon  the  right  of  way,  because  it  was  not 
fenced;  3.  For  the  killing  of  a  horse  on  the  same  track;  4.  For 
the  killing  of  a  oow  thereon.     The  injury  to  the  lumber  camp 
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and  its  appliances  and  the  killing  of  the  two  horses  occurred  on 
the  20th  of  May,  1893,  the  other  injuries  at  dates  prior  thereto; 
The  right  of  the  plaintiffs  to  recover  for  these  latter  injuries 
was  admitted,  and  the  only  questions  involved  in  the  appeal 
related  to  their  right  to  recover  for  the  damages  suffered  on  the 
20th  of  May,  1893.  On  that  day  a  fire  was  started  by  a  locomo- 
tive belonging  to  the  defendant,  and  spread  toward  the  property 
of  the  plaintiffs  until  it  met  and  united  with  another  fire,  the 
origin  of  which  was  unknown.  The  two  fires  then  blended,  be- 
came one,  and  reached  and  destroyed  the  plaintiffs'  property. 
Per  the  purpose  of  permitting  them  to  escape  destruction  the 
horses  of  the  plaintiffs  were  turned  out  of  the  stable,  which  was 
about  to  be  consumed  by  fire,  and  soon  afterward  strayed  upon 
the  unfenced  track  and  were  killed.  The  jury  was  instructed 
that  if  the  fire  set  by  the  defendant's  engine  was  attributable  to 
its  negligence  and  was  the  sole  cause  of  the  destruction  of  the 
plaintiffs'  property,  they  were  entitled  to  recover  the  damage 
suffered  therefrom;  that  if  the  negligence  of  the  defendant  con- 
tributed to  the  fires,  and  there  were  other  fires  which  also  con- 
tributed to  the  damage  sustained,  and  the  jury  could  determine 
what  amount  of  the  damage  resulted  from  the  fire  attributed  to 
the  defendant's  negligence,  they  might  do  so.  The  jury,  by  a 
special  verdict  found:  1.  That  the  defendant's  engine  started 
a  fire  on  its  right  of  way;  2.  That  the  fire  spread  to  the  plain- 
tiffs' camp  and  property,  and  set  fire  thereto;  3.  That  there 
was  another  fire  coming  from  another  direction  at  the  same 
time,  and  was  driven  into  the  plaintiffs'  yard  and  camp,  setting 
them  on  fire;  4.  That  these  two  fires  united  before  reaching  the 
cedar  camp;  5.  That  the  defendant's  engine  was  properly  con- 
structed and  in  good  condition;  6.  That  the  defendant  was 
guilty  of  negligence  on  account  of  the  condition  of  its  right  of 
way,  causing  and  contributing  to  the  starting  of  the  fire;  7.  That 
there  was  want  of  ordinary  care  upon  the  part  of  the  defendant 
consisting  in  not  keeping  its  right  oi  way  reasonably  clear  of 
combustible  material;  and  8.  That  plaintiffs'  damage  caused  by 
the  fire  was  fifty  per  cent  of  their  claim,  less  insurance,  amount- 
ing to  twenty-six  thousand  one  hundred  and  eighty-two  dollars 
and  ninety-three  cents.  The  couri;  construed  the  verdict  of  the 
jury  as  apportioning  the  loss  by  fire  equally  between  the  fire 
duo  to  the  defendant  and  to  that  of  unknown  origin,  and  held 
that  the  defendant  was  responsible  for  the  entire  damage,  and 
ordered  judgment  entered  for  the  value  of  the  entire  property 
destroyed.    The  defendant  appealed. 


832  Cook  v.  Minn.,  St.  Paul,  etc.  Ry.  Co.    [Wisconsin^ 

Alfred  H.  Bright  and  Greene,  Vroman  &  Fairchild,  for  the 
appellant. 

Webster  &  Olasson,  for  the  respondents. 

■  «^  MARSHALL,  J.  The  foregoing  brief  "statement  is  be- 
lieved to  present  clearly  the  only  questions  necessary  to  be  con- 
sidered in  determining  this  appeal.  Numerous  questions  were 
suggested  and  errors  assigned  and  exhaustively  and  ably  dis- 
cussed in  the  numerous  briefs  of  eminent  counsel  who  represent 
the  parties  in  this  court,  most  of  which  questions  and  alleged 
errors,  in  what  is  deemed  to  be  an  orderly  consideration  of  the 
cause,  are  not  necessarily  reached  in  ^^'^  arriving  at  a  final  con- 
clusion as  to  the  rights  of  the  parties.  That  will  appear  from 
what  follows,  and  is  the  reason  why  such  questions  have  not 
been  considered  or  decided.  No  further  proceedings  in  this  case 
will  involve  them,  and  they  are  not  of  such  a  character  that  a 
decision  of  them  would  be  important  to  trial  courts  in  the  fu- 
ture. This  is  said  as  to  the  greater  part  of  the  field  covered  by 
the  case  and  briefs  of  counsel,  not  by  way  of  criticism,  for  it  is 
reasonable  and  commendable  that,  at  least  where  so  large  a  sura 
of  money  as  the  judgment  here  calls  for  is  involved,  all  questions 
deemed  by  counsel  in  any  way  liable  to  affect  the  final  result 
in  any  view  of  the  case  be  suggested  to  the  court;  yet,  where  nc 
trial  follows  the  result  here,  the  questions  necessary  to  a  deter- 
mination of  the  appeal  are  all  that  it  is  profitable  to  discuss^ 
unless  others  are  of  special  importance  as  future  guides. 

The  controlling  question  on  the  record,  as  we  view  it,  is, 
What  was  the  proper  judgment  on  the  first  cause  of  action 
according  to  the  undisputed  facts  and  the  facts  found  by  the 
jury?  The  respondents  stand  on  the  findings  of  the  jury  as 
verities,  and  must  prevail,  if  at  all,  on  the  case  as  thus  deter- 
mined. On  the  various  motions  made  by  the  parties  the  court 
was  called  upon,  if  the  verdict  stood  the  test  of  the  motion  to 
set  it  aside  as  contrary  to  the  evidence  and  for  other  reasons,  to 
order  judgment  for  appellant  or  respondents,  according  to  the 
determination  reached  on  the  questions  of  law  which  they  pre- 
sented. Such  questions  were  determined  in  respondents'  favor. 
The  principles  they  involved  will  clearly  appear  to  be  of  far- 
reaching  importance  by  a  brief  reference  to  the  facts. 

The  jury  found  that  the  southwest  fire,  alleged  to  have  been 
caused  by  defendant's  negligence,  and  to  have  originated  about 
one  mile  and  a  quarter  southwest  of  the  property  destroyed,  did 
not  reach  such  property  so  as  to  affect  it  as  an   independent 
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agency;  that  another  fire  came  from  the  ®^^  northwest;  and  so- 
united  with  the  other  that  the  identity  of  both  as  independent 
agencies  was  lost  before  any  fire  reached  such  property;  that 
when  the  northwest  fire  reached  the  line  of  the  southwest  fire^. 
so  there  was  in  fact  but  one  fire,  it  swept  on  into  the  yard,  and 
set  plaintiff's  property  on  fire  and  destroyed  it.  While  the  jury 
found  that  both  fires  caused  the  burning,  as  they  said  that  but 
on  fire  entered  the  yard  and  that  swept  into  it  from  the  north- 
west, the  dirfection  from  which  the  independent  fije  of  unknown 
origin  came,  it  is  hard  to  perceive  how  the  fact  can  be  that  the 
southwest  fire,  as  an  efficient  agent,  ever  reached  the  scene  of 
the  destruction.  But,  looking  at  the  verdict  in  the  most  favor- 
able view  for  the  respondents,  and  giving  it  the  most  favorable 
construction  it  will  reasonably  bear,  it  is  to  the  effect  that  the 
damage  was  done  solely  by  one  fire;  that  such  fire  was  made  upv 
of  two  independent  fires  which  united  before  the  property  was- 
reached,  one  for  which  defendant  was  responsible,  and  the  other 
having  no  known  responsible  origin,  so  that  if  the  responsible - 
agent  had  not  existed  at  all  the  loss  would  have  been  the  same 
in  all  respects,  as  to  time,  manner,  and  extent.  "We  are  strongly 
persuaded  from  the  evidence  that  the  finding  of  the  jury  that 
the  southwest  fire,  as  an  efficient  agent^  reached  the  plaintiff's 
property,  either  by  union  with  the  northwest  fire  or  otherwise, 
is  contrary  to  undisputed  facts  and  all  reasonable  probabilities; 
but  that  is  one  of  the  questions  not  necessary  to  decide,  if,  tak- 
ing the  verdict  as  it  stands,  defendant  is  not  liable. 

That  we  correctly  construe  the  verdict  of  the  jury  cannot  be 
reasonably  questioned.  The  trial  judge,  in  a  very  elaborate 
opinion,  delivered  in  disposing  of  the  motions  for  judgment, 
gave  it  the  same  construction.  He  said:  '*Each  fire  reached  the 
yard  only  as  part  of  one  common  fire,  and  either  in  the  absence 
of  the  other  would  have  reached  and  fired  the  yard  the  same  as 
the  joint  fire  did.  In  that  sense  both  reached  the  yard  at  the 
same  time,  although  they  united  ®'**  some  distance  away  from 
it.  Under  the  law  governing  the  ease  it  is  immaterial  how  far 
away  they  united."  And  again:  ''We  reach  the  conclusion  that 
neither  was  the  proximate  cause  of  the  injury,  because  the  event 
would  have  occurred  without  either  cause — the  other  cause  ex- 
isted— each  was  concededly  a  cause  sufficient  to  produce  the  in- 
jury. The  injury  was  produced  by  the  concurrent  action  of 
both,  but  neither  was  the  proximate  cause,  because  the  other, 
without  it,  would  have  produced  the  same  result."  The  logic 
of  the  learned  circuit  judge,  as  to  the  proximate  cause,  would 
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-hardly  bear  the  test  of  careful  analysis.  It  may  be  to  take  his 
-language  literally  would  not  convey  the  real  meaning  intended. 
^Vhere  two  causes  concur  in  producing  a  certain  result,  either  of 
•which  would  produce  the  same  result  regardless  of  the  other,  it 
.is  not  an  accurate  statement  of  the  situation  to  say  that  neither 
is  the  proximate  cause  of  such  result,  using  the  term  as  we  ap- 
prehend the  learned  judge  did,  as  descriptive  of  the  antecedent 
or  producing  cause,  and  not  in  the  strict  legal  sense  of  a  cause 
referable  to  human  agency  on  a  line  of  responsible  causation. 
In  the  mere  physical  sense  of  producing  antecedent,  it  is  more 
proper  to  say  that,  in  the  circumstances  suggested,  neither  fire 
was  the  sole  proximate  cause  of  the  loss. 

From  what  has  preceded  it  is  apparent  that  the  legal  question 
-presented  to  the  trial  court  and  decided  in  plaintiffs'  favor,  in 
/granting  their  motion  for  judgment  and  denying  that  of  the 
defendant,  is  the  following:  Where  two  independent  efficient 
•causes  unite  and  produce  an  injury  to  another,  one  of  which  is 
traceable  to  a  responsible  person  whose  negligence  set  it  in  mo- 
/tion  under  such  circumstances  that  he  is  chargeable  with  knowl- 
-edge  that  it  might  cause  an  injury  to  another  as  a  natural  and 
probable  result  of  his  conduct,  and  the  other  cause  is  not  trace- 
.able  to  any  known  responsible  agent,  each  of  which  causes,  how- 
■ever,  without  the  concurrence  of  the  other,  would  produce  the 
-same  injury,  ^^"^  that  is,  so  that  the  injury  would  happen  at 
the  same  time  and  to  the  same  extent  regardless  of  the  respon- 
sible agency,  does  a  cause  of  action  against  such  agency  accrue 
lo  the  injured  person  for  his  loss?  It  is  believed  that  the  solu- 
.i;ion  of  that  question  is  governed  by  principles  as  old  as  the 
-common  law — principles  so  long  and  firmly  established,  and 
-universally  recognized  by  all  textwriters  and  courts,  that  were 
:it  not  for  the  learned  discussion  of  the  subject  by  the  trial  court, 
leading  up  to  the  conclusion  which  eventuated  in  the  judgment 
appealed  from,  and  the  later  learned  discussion  by  counsel  in 
this  court  to  support  the  conclusion  thus  reached,  the  decision 
liere  would  be  supported  by  a  mere  statement  of  the  law  with- 
out extended  discussion  or  citation  of  authorities;  but  such  cir- 
«cumstances  seem  to  furnish  excuse,  at  least,  for  a  somewhat  dif- 
:ferent  course. 

It  seems  to  have  been  conceded  on  the  trial  below,  at  one 
stage  of  the  proceedings,  that  unless  the  alleged  negligent  fire 
-was  the  sole  cause  of  the  loss  complained  ol,  there  could  be  no 
Teoovery  therefor.  Later,  in  the  submission  of  the  case  to  the 
jury,  it  appears  to  have  been  uncertain  in  the  judicial  mind, 
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whether,  if  the  defendant  was  liable  at  all,  the  liability  extended 
to  the  entire  loss,  or  only  to  a  portion  of  it,  on  the  theory  that 
there  might  be  an  apportionment  of  the  loss  between  the  con- 
curring causes.  But  it  was  finally  determined  that  the  person 
charged,  known  to  have  negligently  originated  one  of  the  causes, 
was,  as  a  matter  of  law,  liable  for  the  entire  loss,  though  it  would 
have  happened  just  the  same  from  the  other  efficient  cause  of 
unknown  origin.  To  support  that  theory  numerous  cases  are 
cited  to  the  effect  that  when  two  or  more  concurring  causes 
produce  a  loss,  each  having  a  responsible  source,  there  is  a  joint 
and  several  liability  for  the  entire  loss.  That  is  a  doctrine  too 
familiar  to  require  more  than  to  be  stated.  When  the  facts  are 
such  aa  to  invoke  its  application,  it  extends  to  where  each  of  the 
concurring  causes  contributes  to  produce  •^  the  result  and  is 
necessary  to  it,  and  where  each  is  sufficient  of  itself  to  produce 
the  result  and  would,  in  the  given  case,  have  that  effect  regard- 
less of  the  other,  and  whether  the  concurrence  of  the  causes  be 
intentional  or  accidental. 

In  Haley  v.  Jump  Eiver  Lumber  Co.,  81  Wis.  412,  a  person, 
on  one  theory  of  the  case,  was  injured  by  negligence  of  a  coem- 
ploye  in  loading  a  car,  concurring  with  negligence  of  the  de- 
fendant in  leaving  an  obstruction  in  dangerous  proximity  to 
the  track.  Under  such  circumstances,  the  court  said  that  each 
was  liable  for  the  injury.  In  the  same  line  is  Atkinson  v.  Good- 
rich Transp.  Co.,  60  Wis.  141,  50  Am.  Hep.  352,  where  negli- 
gence of  a  millowner  in  allowing  shavings  and  sawdust  to  accu- 
mulate between  his  mill  and  a  dock,  concurred  with  negligence 
of  the  defendant  in  allowing  sparks  to  be  emitted  from  the 
smokestack  of  its  boat,  whereby  a  fire  was  set  which  spread  to 
plaintiff's  property  and  destroyed  it.  The  court  held  the  de- 
fendant liable,  and  Mr.  Justice  Taylor,  who  wrote  the  opinion, 
cited  in  support  of  it,  among  numerous  authorities,  the  elemen- 
tary rule  laid  down  in  Wharton  on  Negligence  at  section  144, 
in  substance  as  follows:  The  fact  that  one  responsible  person 
contributes,  either  before  the  interposition  of  another  or  con- 
currently with  such  interposition,  in  producing  the  damage,  is 
no  defense  aa  to  either.  If  A  negligently  leaves  certain  arti- 
cles in  a  particular  place,  and  B  negligentl  y  meddles  with  them, 
supposing  B's  negligence  to  be  made  out  and  he  is  a  responsible 
party  under  the  limitation  expressed,  he  cannot  set  up  A's  prior 
negligence  aa  a  defense.  Another  example  is  Johnson  v.  North- 
western Tel.  etc.  Co.,  48  Minn.  433,  where  a  weak  telephone  pole 
was  negligently  left  in  place  by  the  company.    For  a  limited 
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time  an  adjoining  lotowner  allowed  the  company  to  reinforce 
the  ability  of  the  pole  to  stand  by  guying  it  to  his  building  with 
a  wire.  After  a  reasonable  time  had  elapsed  in  which  to  replace 
the  defective  pole  with  a  suitable  one,  the  property  owner  cut 
the  guy  wire  and  the  result  was  ^'^^  that  the  pole  fell  and  in- 
jured the  plaintiff.  On  one  theory  of  the  case  the  property 
owner  and  the  telephone  company  were  both  negligent,  and 
without  the  concurring  negligence  the  injury  would  not  have 
happened.  Under  these  circumstances  the  court  said  that  each 
was  liable  for  the  whole  loss. 

On  another  branch  of  the  rule  mentioned,  as  an  example  of 
numerous  authorities  that  might  be  cited,  is  Gould  v.  Schermer, 
101  Iowa,  582,  where,  on  one  theory  of  the  case,  defendant's  neg- 
ligence concurred  with  some  other  cause,  not  attributable  to  any 
responsible  human  agency,  to  produce  the  injury,  and  the  court 
said,  in  effect,  that  the  defendant's  wrong,  concurring  with  the 
other  cause,  and  both  operating  proximately  at  the  same  time 
in  producing  the  injury,  makes  the  wrongdoer  liable  therefor. 
That  was  on  the  theory  that  the  accident  would  not  have  oc- 
curred but  for  the  negligent  act. 

On  another  branch  of  the  rule  stated  may  be  cited  Slater  v. 
Mersereau,  64  N.  Y.  138,  where  there  were  two  efficient  proxi- 
mate causes,  each  traceable  to  the  negligence  of  a  responsible 
party,  either  of  which  would  have  caused  the  entire  injuij  re- 
gardless of  the  existence  of  the  other,  and  the  court,  by  Miller, 
J.,  said  in  substance:  It  is  no  defense  for  a  person  against  whom 
negligence  which  causes  damage  is  established,  to  prove  that 
without  fault  on  his  part  the  same  damage  would  have  resulted 
from  the  negligent  act  of  the  other,  but  each  is  responsible  for 
the  entire  damage. 

Further  citation  of  authority  along  this  line  is  deemed  un- 
necessary. It  will  be  easily  observed  that  they  refer:  1.  To 
cases  where  there  was  a  concurrence  of  responsible  human  agen- 
cies, both  of  which  were  essential  to  the  result;  2.  To  cases- 
where  there  was  a  concurrence  of  responsible  human  agencies, 
either  of  which  would  have  effected  the  result  regardless  of  the 
other;  3.  To  cases  where  there  was  a  concurrence  of  a  responsi- 
ble human  agency  and  some  other  cause,  and  the  former  was  an 
efficient  contributing  cause  *^®  and  essential  to  the  result.  All 
of  the  numerous  cases  cited  by  respondents'  counsel,  and  those 
cited  by  the  learned  circuit  judge,  fall  within  one  or  the  other 
of  the  situations  mentioned,  as,  for  example,  McClellan  v.  St. 
Paul  etc.  Ry.  Co.,  58  Minn.  104,  much  relied  on  to  support  the 
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judgment,  where  the  recovery  was  solely  on  the  ground  that, 
though  there  was  proof  of  two  fires,  the  finding  of  the  jury  was 
that  the  fire  negligently  originated  by  defendant  was  the  one 
that  reached  the  plaintiffs'  property  and  the  sole  cause  of  its 
destruction.  In  discussing  an  assignment  of  error  on  the  charge 
given  by  the  trial  court,  the  judge  who  delivered  the  opinion, 
said:  "If  two  fires  have  been  set,  the  origin  of  one  or  both  of 
which  can  be  traced  to  the  negligence  of  a  party  or  parties,  either 
or  both  of  the  parties  can  be  held  responsible  for  the  resulting 
damages,  in  case  the  fires  mingle."  That  language  was  wholly 
unnecessary  to  a  decision  of  the  case,  as  no  such  situation  was 
presented,  and,  unless  read  in  the  light  of  well-understood  legal 
principles  and  the  circumstances  which  were  evidently  in  the 
judicial  mind,  it  would  be  very  liable  to  mislead.  In  the  view 
that  the  judge  was  speaking  of  the  existence  and  concurrence  of 
two  fires,  both  attributable  to  the  negligence  of  responsible 
agencies,  so  as  to  bring  the  case  within  the  rule  of  joint  wrong- 
doers, the  language  ceases  to  have  any  significance  in  support  of 
the  theory  upon  which  this  judgment  was  rendered  and  must 
stand,  if  at  all.  That  the  rule  of  joint  tort  feasors  was  what 
the  court  referred  to,  is  plain  from  what  was  subsequently  said 
by  way  of  illustration,  to  the  effect  that,  where  the  injury  is  the 
result  of  two  concurrent  causes,  one  party  is  not  exempt  from 
full  liability  although  another  is  equally  culpable.  To  say  that 
the  learned  court  intended  to  extend  that  rule  to  cases  whers 
the  act  of  the  wrongdoer  concurs  with  some  unknown  cause 
not  attributable  to  any  responsible  human  agency,  and  causes 
damage,  thereby  rendering  the  legal  consequences  to  the  wrong- 
doer the  same  as  in  the  case  of  joint  ***^  wrongdoers,  whether 
his  act  was  essential  to  the  result  or  not,  would  be  a  conclusion 
not  warranted  by  a  careful  reading  of  the  whole  opinion,  and 
inconsistent  with  the  settled  rule  of  law  on  the  subject,  recog- 
nized by  that  court  and  all  others,  as  we  shall  see  later. 

What  has  been  said  above  applies  to  Grand  Trunk  Ry.  Co.  ▼. 
Cummings,  106  U.  S.  700;  Stone  v.  Dickinson,  5  Allen,  29;  81 
Am.  Dec.  727;  7  Allen,  26;  Stetler  v.  Chicago  etc.  Ry.  Co.,  4« 
Wis.  497,  and  the  numerous  other  cases  cited  by  respondents. 
All  are  cases  of  joint  tort  feasors,  or  cases  where  the  injury 
would  not  have  happened  but  for  the  negligence  complained  of. 
They  do  not  touch  the  real  question  we  are  called  upon  to  de- 
cide. What  is  the  situation  of  the  wrongdoer  where  the  injury 
would  have  taken  place,  necessarily,  from  another  cause,  at  the 
same  time  and  to  the  same  extent,  regardless  of  his  conduct? 
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That  is  the  question  presented.  The  discussion  thus  far  has 
proceeded  on  a  line  merely  to  clearly  bring  out  and  recognize 
the  well-known  principles  of  law  for  wliich  respondents  con- 
tend and  which  ruled  the  trial  court,  and  show  their  inapplica- 
bility to  the  facts  found  by  the  jury. 

The  law  of  negligence  is  laid  on  reasonable  lines  the  same 
as  any  other  branch  of  jurisprudence.  The  theory  upon  which 
compensation  goes  to  an  injured  person  from  another  whose 
negligence  proximately  caused  the  injury  is  not  that  of  punish- 
ment for  the  wrong,  but  that,  in  justice  to  such  person,  com- 
pensation is  due  for  the  damages  caused  to  him  by  such  negli- 
gence, so  far  as  the  same  can  be  reasonably  ascertained.  Where 
the  wrong  of  one  person  concurs  with  that  of  another  under 
such  circumstances  that  the  injury  would  not  result  without 
the  concurrence,  it  is  reasonable  to  hold  each  liable  for  the  en- 
tire loss,  because  the  same  would  not  have  occurred  if  the  negli- 
gence of  either  were  absent.  Notwithstanding  the  concurrence 
of  the  two  causes,  each,  in  a  sense,  under  such  circumstances,  is 
the  proximate  cause  of  the  loss,  because  there  is  responsible 
human  causation  back  *^"*^  of  it,  without  which  tlie  injury 
would  not  have  happened.  Again,  where  two  causes,  each  at- 
tributable to  the  negligence  of  a  responsible  person,  concur  in 
producing  an  injury  to  another,  either  of  which  causes  would 
produce  it  regardless  of  the  other,  it  is  reasonable  to  say  that 
there  is  a  jo^Int  and  several  liability,  because,  whether  the  con- 
currence be  intentional,  actual  or  constructive,  each  wrongdoer, 
in  effect,  adopts  the  conduct  of  his  coactor,  and  for  the  further 
reason  that  it  is  impossible  to  apportion  the  damage  or  to  say 
that  either  perpetrated  any  distinct  injury  that  can  be  separated 
from  the  whole.  The  whole  loss  must  necessarily  be  considered 
and  treated  as  an  entirety.  But  where  a  cause  set  in  motion  by 
negligence  reaches  to  the  result  complained  of  in  a  line  of  re- 
sponsible causation,  aand  another  cause,  having  no  responsible 
origin,  reaches  it  at  the  same  time,  so  that  what  then  takes  place 
would  happen  as  the  effect  of  either  cause,  entirely  regardless 
of  the  other,  then  the  consequence  cannot  be  said,  with  any  de- 
gree of  certainty,  to  relate  to  negligence  as  its  antecedent;  requi- 
site intelligent  causation  necessary  to  legal  liability  is  wanting, 
leaving  no  ground,  in  reason  or  in  law,  for  it  to  rest  upon. 

To  further  illustrate:  If  an  injury  accrues  to  a  person  from 
inability  to  control  his  team,  where  that  is  more  than  momen- 
tary, concurring  with  a  defect  in  the  highway,  and  the  injury 
would  not  otherwise  happen,  the  mere  concurrence  of  negligence 
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of  the  municipality  responsible  for  the  defect  will  not  render 
the  corporation  liable,  because  the  condition  of  the  team  i» 
deemed  to  be  the  real  producing  cause:  Jackson  v.  Bellevieu, . 
30  Wis.  350;  Houfe  v.  Fulton,  29  Wis.  296;  9  Am.  Eep.  568; . 
Schillinger  v.  Verona,  96  Wis.  456;  Loberg  v.  Amherst,  87  Wis. 
634;  41  Am.  St.  Eep.  69;  McFarlane  v.  Sullivan,  99  Wis.  361^, 
Scannal  v.  Cambridge,  163  Mass.  91;  Babson  v.  Rockport,  101 
Mass.  93;  Palmer  v.  Andover,  2  Cush.  600. 

Applying  the  same  doctrine,  in  Campbell  v.  Still-water,  3^ 
Minn.  308,  50  Am.  Rep.  567,  the  court  held  that  where  seyeral 
concurring  acts  *^  or  conditions  of  things,  one  of  them  ftr 
wrongful  act  or  omission  of  some  person,  under  such  circum- 
stances thai  such  person  might  reasonably  have  anticipated 
such  an  injury  as  the  natural  and  probable  result  of  his  act  or 
omission,  he  is  liable,  provided  the  injury  would  not  have  oc- 
curred without  it.  The  general  rule,  so  recognized  and  applied  by~ 
that  court,  was  stated  by  the  judge  who  wrote  the  opdnion,  thus: 
"In  case  of  tort,  the  rule  as  to  the  proximate  cause  is,  that  wher* 
several  acts  or  conditions  of  things  produce  an  injury,  if  oner 
is  the  wrongful  act  or  omission  of  the  defendant  and  it  woul^ 
not  have  occurred  without  his  act,  and  he  might  reasonably^ 
have  anticipated  the  result  as  a  natural  consequence  of  such  act^ 
that  is  the  proximate  cause  of  the  result."  That  is  quite  incon- 
sistent with  the  construction  of  the  opinion  of  the  same  court  in. 
McClellan  v.  St.  Paul  etc.  Ry.  Co.,  58  Minn,  104,  confidently- 
pressed  upon  our  attention,  but  accords  with  the  construction 
which  we  have  given  to  it  and  which  was  clearly  what  the  court: 
intended,  though,  as  before  indicated,  the  language  was  us64' 
that  might  lead  to  a  different  conclusion  unless  viewed  in  the- 
light  of  settled  legal  principles.  It  may  safely  be  said  that  the 
rule  stated  in  Campbell  v.  Stillwater,  32  Minn.  308,  50  Am.  Rep.. 
568,  applies  in  all  cases  where  negligence  of  a  party  concur*, 
with  some  other  cause  not  traceable  to  a  responsible  source:  16^ 
Am.  &  Eng.  Ency.  of  Law,  441,  and  notes;  2  Thompson  on  Neg- 
ligence, 1085;  Shearman  and  Redfield  on  Negligence,  sec.  33;: 
Whittaker's  Smith  on  Negligence,  2d  Am.  ed.,  44;  Ring  v^ 
Cohoes,  77  N.  Y.  83;  33  Am.  Rep.  574;  Ayres  v.  Hammondsport^ 
130  N.  Y.  665;  Ilfrey  v.  Sabine  etc.  Ry.  Co.,  76  Tex.  63;  Unioa- 
Street  Ry.  Co.  v.  Stone,  54  Kan.  83;  Carterville  v.  Cook,  129  111.. 
152;  16  Am.  St.  Rep.  248. 

The  logical  deduction  from  the  foregoing  is,  that  where  an? 
injury  accrues  to  a  person,  by  the  concurrence  of  two  causes,  one 
traceable  to  another  person  under  such  circumstances  as  to  ren- 
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der  him  liable  as  a  wrongdoer,  and  the  other  not  traceable  to  any 
responsible  origin,  but  of  such  efficient  or  superior  force  that  it 
would  produce  -the  injury  regardless  of  ****  the  responsible  cause, 
there  is  no  legal  liability.  No  damage  in  such  circumstances 
<5an  be  traced,  with  reasonable  certainty,  to  wrongdoing  as  a  pro- 
ducing cause.  The  one  traceable  to  the  wrongdoer  is  super- 
seded by  the  other  cause  or  condition,  which  takes  the  place  of 
it  and  becomes,  in  a  physical  sense,  the  proximate  antecedent  of 
what  follows. 

From  the  foregoing  the  conclusion  is'  easily  reached  that  the 
defendant  in  this  case  is  not  liable  for  the  fire  loss  from  the  facts 
found  by  the  jury.  Its  negligence,  even  if  operating  up  to  about 
the  instant  the  fire  entered  the  plaintiffs'  property,  was  there 
superseded  by  the  independent  northwest  fire.  Whether  it  can. 
be  said  that  after  the  two  fires  became  one  the  element  attrib- 
utable to  the  defendant  continued,  though  its  identity  was  lost 
in  the  combination  and  it  was  superseded  by  the  fire  that  swept 
down  upon  the  property  from  the  northwest,  it  cannot  be  said 
that  the  result  which  followed  would  not  have  occurred  but  for 
such  responsible  element.  On  the  contrary,  it  stands  as  a  verity 
in  the  case  that  it  would  have  occurred  Just  the  same,  regardless 
of  the  negligent  fire. 

It  is  proper  to  say  that  the  learned  counsel  for  the  plaintiffs 
tried  the  case  and  asked  its  submission  to  the  jury  with  a  very 
clear  conception  of  the  legal  principles  governing  it,  in  perfect 
accord  with  the  conclusion  which  we  have  reached.  They  did 
not  seek  or  expect  to  recover  upon  any  other  theory  than  that 
the  desftruction  of  plaintiffs*  property  was  caused  by  the  south- 
west fire,  and  that  it  would  not  otherwise  have  occurred  at  that 
time.  One  of  the  counsel  said,  in  substance,  during  a  colloquy 
between  him  and  the  court,  when  the  questions  for  submission 
to  the  jury  were  being  settled:  We  must  stand  or  fall  on  the 
theory  that  the  southwest  fire  spread  to  plaintiffs'  property  and 
•destroyed  It,  and  that  no  fire  came  from  the  northwest  and 
Teached  the  property;  that  if  the  whole  loss  can  as  well  be 
Attributed  to  the  northwest  fire  as  to  the  southwest  fire,  no  as- 
sessment of  ®^*  damages  can  be  made  against  the  defendant. 
The  whole  difficulty  arose  when,  after  the  verdict  was  rendered, 
the  doctrine  of  the  liability  of  joint  wrongdoers,  or  of  a  wrong- 
doer when  his  act,  concurring  with  some  other  cause  or  condi- 
tion having  no  responsible  origin,  produces  an  injury  which 
would  not  otherwise  occur,  was  applied  to  the  verdict,  unmind- 
ful, apparently,  that  such  verdict  did  not  present  facts  warrant- 
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ing  such  application,  but,  on  the  contrary,  presented  facts  which 
brought  the  case  within  a  different  rule  in  the  law  of  negligence. 

There  is  left  the  claim  for  the  two  horses,  killed  on  the  day 
of  the  fire  by  straying  upon  the  right  of  way  and  being  run  down 
by  one  of  defendant's  engines.  It  is  not  claimed  that  there  was 
any  negligence  of  the  employes  in  charge  of  the  train  that  killed 
the  horses.  The  right  of  recovery  is  based  solely  upon  the  fact 
that  defendant  failed  to  perform  its  duty  in  respect  to  fencing 
the  right  of  way.  The  statute  on  the  subject  (Rev.  Stats.  1878, 
sec.  1810)  requires  railroad  corporations  to  fence  their  tracks, 
and  provides  that  until  such  duty  is  performed,  every  such  cor- 
poration, and  every  railroad  corporation  owning  any  such  road, 
shall  be  liable  for  all  damages  done  to  cattle,  horses,  or  other 
domestic  animals,  occasioned  in  any  manner,  in  whole  or  in  part, 
by  the  want  of  suoh  fence.  If  the  horses,  therefore,  entered 
upon  the  right  of  way  because  of  the  failure  of  the  defendanL  to 
comply  with  the  statute  then  the  rule  of  absolute  liability  at- 
tached: Quackenbush  v.  Wisconsin  etc.  R.  R.  Co.,  62  Wis.  411. 
There  is  no  finding  on  the  question  of  whether  the  entry  of  the 
horses  on  the  right  of  way  is  attributable  in  whole  or  in  part  to 
the  failure  to  fence  it.  It  must  be  conceded  that,  had  there 
been  a  fence,  it  would  necessarily  have  been  destroyed  by  the 
fire  that  occurred  two  or  three  hours  before  the  horses  were 
killed.  The  evidence  all  points  that  way.  They  were  turned 
out  of  their  stable  and  left  to  run  at  large  to  preserve  them  from 
the  fire  that  destroyed  substantially  ***  everything  of  a  com- 
bustible character  on  both  sides  of  the  railway  track  in  the 
vicinity  of  the  place  where  they  entered  upon  the  right  of  way. 

The  statute  is  in  derogation  of  the  common  law.  It  is  a  penal 
statute.  The  validity  of  it  rests  wholly  upon  the  police  powers 
of  the  government,  and  it  should  be  construed  with  reasonable 
strictness  so  as  not  to  go  beyond  its  plain  letter  and  spirit.  That 
is  a  general  rule  of  construction  applicable  to  all  statutes  of  its 
class:  Stone  v.  liannon,  6  Wis.  497;  Coleman  v.  Hart,  37  Wis. 
180;  State  v.  Huck,  29  Wis.  202;  Crumbly  v.  Bardon,  70  Wis. 
385.  Looking  at  the  language  in  the  light  of  such  rule,  it  must 
be  held  that  the  circumstances  of  the  horses  going  upon  the 
track  must  have  some  causal  connection  with  the  failure  to 
fence,  not  the  mere  nonexistence  of  a  fence  at  the  time  of  the 
entry,  or  there  is  no  liability  because  of  the  failure  to  fence.  If 
the  failure  to  fence  did  not  reach  to  such  entry  because  of  the 
intervention  of  some  other  cause  or  condition,  the  statutory  rule 
of  absolute  liability  does  not  apply.    That  has  been  held  in 
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cases  where  horses  were  abandoned  under  such  circumstances 
that  it  was  certain  they  would  go  upon  the  right  of  way  where 
they  would  be  liable  to  be  killed:  Corwin  v.  New  York  etc.  R.  R. 
Co.,  13  N.  Y.  42;  Missouri  Pac.  Ry.  Co.  v.  Roads,  33  Kan.  G40; 
Welty  V.  Indianapolis  etc.  R.  R.  Co.,  105  Ind.  55.  In  such  cir- 
cumstances it  was  held  that  the  owner  of  the  horses  consented  to 
their  destruction;  that  his  conduct  was  not  mere  contributory 
negligence,  which  would  not  be  a  defense  under  the  statute,  but 
was  the  sole  proximate  cause. 

That  the  law-makers  intended  that  the  failure  to  fence  should 
be  at  least  a  contributing  cause  to  the  entry  of  domestic  animals 
upon  the  railway  right  of  way  in  order  to  make  the  rule  of  ab- 
solute liability  applicable  is  quite  clear,  not  only  from  their  lan- 
guage, but  from  its  being  followed  by  a  provision  to  the  effect 
that  in  case  of  a  failure  to  maintain  "*''  a  fence  fifter  once  con- 
structed, the  liability  for  the  killing  of  domestic  animals  shall 
not  extend  to  losses  accruing  in  part  from  contributory  negli- 
gence of  the  persons  claiming  compensation  therefor,  or  losses 
accruing  from  defects  in  the  fence  existing  without  negligence 
on  the  part  of  the  railway  corporation.  Here  there  was  a  siuper- 
seding  overpowering  cause  that  intervened  between  the  failure 
of  duty  to  fence  and  the  entry  of  the  horses  upon  the  right  of 
way,  which  took  the  place  of  the  defendant's  negligence,  so  that 
it  cannot  reasonably  be  said  that  such  negligence,  either  in  whole 
or  in  part,  produced  the  loss  complained  of.  In  following  the 
chain  of  causation  from  the  death  of  the  horses  back,  we  find  it 
tied  at  the  antecedent  end  to  the  condition  created  by  the  fire. 
Over  that  we  cannot  pass  to  reach  the  neglect  to  fence,  which, 
under  the  circumstances,  became  a  remote  cause.  Our  duty  ends 
when  we  trace  the  chain  back  to  what  must  stand  as  a  real  pro- 
ducing cause:  Causa  proxima  et  non  remota  spectatur.  The  rule 
clearly  applies  that  if,  between  an  injury  and  prior  negligence 
which  might  have  produced  it  had  the  effect  reached  that  far, 
there  was  a  superseding  cause,  though  not  traceable  to  a  re- 
sponsible source,  which,  without  the  operation  of  the  negligence 
contributing,  produced  the  result  complained  o^  the  wrongdoer 
is  not  liable. 

It  follows  necessarily  from  the  preceding,  that  the  trial  court 
erred  in  holding  that  the  defendant  was  liable  for  the  loss  of  the 
two  horses  killed  on  the  day  of  the  fire.  There  was  no  contest 
as  to  the  right  to  recover  three  hundred  and  sixty  dollars  and 
ninety-four  cents  under  the  third  and  fourth  causes  of  action. 
Judgment  in  plaintiff's  favor  should  have  been  limited  to  that> 
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and  costs  taxed  according  to  law.  The  judgment  should  have 
been  otherwise  in  favor  of  the  defendant.  There  is  a  statement 
in  the  motion  papers  indicating  that  there  was  an  offer  of  judg- 
ment in  the  case  made  September  21,  1894.  We  are  unable  to 
find  anything  in  the  record  indicating  the  nature  of  that 
offer,  so  ^*  as  to  determine  how  it  legally  affects  the  question 
of  costs  in  the  lower  court;  therefore  no  directions  in  regard  to 
it  can  be  made.  The  question  of  costs  will  therefore  be  left  for 
such  court  to  determine  when  the  case  again  reaches  it. 

A  careful  examination  of  the  printed  case  and  briefs  satisfies 
us  that  a  strict  compliance  with  the  rules  calls  for  much  less 
printing  than  they  contain.  The  case  consists  of  five  hundred 
and  forty-seven  pages,  much  of  which  could  have  been  omitted 
entirely,  and  the  balance  have  been  much  condensed.  There 
are  four  briefs,  including  a  reply,  consisting  in  the  aggregate  of 
a  little  less  than  two  hundred  pages.  The  rules  require  but  one 
brief,  and  permit,  in  addition,  a  reply.  Where  there  are  several 
counsel  on  the  same  side  and  they  deem  the  interests  of  their 
client  to  require  a  division  of  labcJr  and  separate  briefs  to  be  filed, 
that  is  permissible;  but  the  fact  remains  that  only  one  brief  on 
a  side  is  called  for  by  the  rules,  though  disbursements  for  others, 
permitted  in  proper  cases,  may  be  allowed.  The  allowance  or- 
dinarily, as  a  matter  of  right,  however,  goes  only  for  one  brief 
on  a  side  and  the  permitted  reply,  as  it  is  only  necessary  print- 
ing that  is  taxable  against  the  losdng  party:  Paine  v.  Trumbull, 
33  Wis.  164.  It  is  considered  that  three  hundred  pages  would 
have  covered  all  printing  that  was  reasonably  necessary  on  this 
appeal,  on  the  part  of  the  appellant;  therefore  disbursements  in 
this  court  on  that  account  must  be  limited  to  that  amount  of 
printing. 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  directions  to  enter  judgment  in 
favor  of  the  plaintiffs  for  three  hundred  and  sixty  dollars  and 
ninety-four  cents,  and  in  favor  of  the  defendant  as  to  the  first 
and  second  causes  of  action  in  the  complaint,  costs  in  the  lower 
court  to  be  taxed  and  allowed  according  to  law;  costs  for  print- 
ing on  this  appeal  to  be  taxed  as  indicated  in  the  opinion. 


NEOTJOENCE  — LIABILITY  FOR- PKOXIMATB  OAUSB.— 
There  can  be  no  recovery  for  neRllponce  unless  the  Injury  com- 
plained of  was  the  natural  and  probable  result  of  It,  and  the  at- 
tendant circumstances  were  such  that  a  person  of  ordinary  care 
ouRht  reasonably  to  have  apprehended  that  the  Injury  might  result 
from  the  negligence:  Mallland  v.  Gilbert  Taper  Co.,  97  Wis.  470: 
65  Am.  St  Bcp.  137.    If  injury  Is  attributable  to  two  causes,  both 
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proxlni.ite,  oue  the  result  of  negligence  and  the  other  not,  and 
the  injury  would  not  have  occurred  but  for  the  negligent  act,  the 
partv  guilty  of  the  negligent  act  is  liable:  Keid  v.  Evansville  etc. 
R.  R.  Co.,  10  Ind.  App.  385;  53  Am.  St.  Rep.  391.  The  test  as  to 
a  causal  connection  between  the  negligence  and  the  injury  com- 
plained of  Is  wh'ether  the  wrongful  act  must  have  been  the  causa 
sine  qua  non  of  the  injury,  a  cause  without  the  existence  of  wh  ch 
the  injury  would  not  have  been  suffered:  See  monographic  note 
to  Gilson  V.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Rep.  815.  The 
principal  case  affords  an  excellent  example  of  the  difficulties  whlcli 
questions  of  proximate  cause  may  raise.  In  deciding  it,  the  c  urt 
adhered  to  the  general  rule  that  if  a  breach  of  a  statute  is  r*  lied 
upon  by  the  plaintiff  as  a  cause  of  action  he  must  show  thai  the 
breach  of  the  statute  Is  the  proximate  cause:  See  monographic  note 
to  Gilson  V.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Rep.  817. 

COSTS  ON  APPEAI.,— ALLOWANCE  OF.— The  expense  of  print- 
ing papers  to  be  used  on  any  hearing,  when  required  by  a  rule 
of  court,  is  properly  allowed  as  costs,  but  it  is  otherwise  a-  it 
respects  charges  for  useless  and  prolix  matters  in  such  papers.  The 
expenses  of  printing  and  copying  briefs  are  not  to  be  includeil:  See 
monographic  note  to  Ela  v.  Knox,  88  Am.  Dec.  184.  See  Sehneit- 
man  v.  Noble,  75  Iowa,  120;  9  Am.  St.  Rep.  467;  Zigler  r.  Menges, 
121  Ind.  99;  16  Am.  St.  Rep.  357. 


ZfcjHREN  V.  Milwaukee  Eleotrio  Eatlway  and 
Light  Company. 

[99  Wisconsin,  83.] 

HIGHWAY,  PUBLIC,  GRADE,  RIGHT  TO  CHANGE.— The 
authorities  of  a  town  have  no  right  to  change  the  grade  of  a  sub- 
urban public  highway  so  as  to  cut  off  or  prejudicially  interfere 
with  the  right  of  access  thereto  of  an  adjacent  property  owner, 
when  such  change  is  made  at  the  request  and  for  the  sole  benefit 
of  a  street  railway  company. 

HIGHWAYS,  PUBLIC,  ADDITIONAL  BURDENS.— An  In- 
terurban  electric  railway  running  upon  a  public  highway  through 
a,  country  town  is  an  additional  burden  thereon,  to  which  the  owner 
of  adjacent  property  is  not  obliged  to  submit  without  compensation. 

HIGHWAYS,  PUBLIC,  PROPERTY  OWNER'S  RIGHT  IX) 
OBJECT  TO  ADDITIONAL  BURDENS  UPON  AND  CHANGES 
IN  THE  GRADE  OF.— An  electric  street  railway  corporation  has 
no  right  to  construct  and  operate  its  road  upon  a  public  highway 
adjacent  to  a  city  or  to  change  the  grade  thereof  as  against  the 
objection  of  an  owner  of  abutting  property,  nor  can  such  right  be 
granted  to  it  by  town  authorities,  unless  it  first  malies  compensa- 
tion to  such  proi)€rty  owner. 

Suit  to  enjoin  the  defendant  corporation  from  grading  down 
a  highway  in  front  of  the  complainant's  premises  and  from  con- 
structing and  operating  an  electric  street  railway  thereon.  A 
temporary  injunction  was  granted.  This  the  defendant  moved 
to  vacate,  and  the  motion  having  heen  denied,  appealed. 
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Miller,  i.\^oyes,  Miller  &  Wahl,  for  the  appellant. 
O'Connor,  Hammel  &  Schmitz,  for  th^  respondents. 

*''  WIN  SLOW,  J.  The  defendant  proposes  to  construct  and 
operate  an  electric  street  railway  for  the  carriage  of  passengers 
upon  a  highway  in  a  country  town  outside  of  the  city  limits  of 
Milwaukee,  and,  for  that  purpose  and  by  permission  of  the  town 
authorities,  to  cut  down  the  highway  about  eight  feet,  so  that 
an  abutting  owner's  right  of  access  to  his  property  will  be  serious- 
ly impaired;  and  the  question  is,  whether  this  can  be  done  with- 
out the  consent  of  the  abutting  owner,  and  without  the  pajrment 
of  compensation  to  such  owner. 

The  question  is  a  new  one  in  this  court,  and  one  the  import- 
ance of  which,  in  view  of  the  rapid  development  of  electric  power 
as  a  means  of  carriago  for  long  distances,  can  hardly  be  over- 
estimated. If  the  highway  in  question  in  this  case  can  be  so 
used,  the  question  at  once  arises  whether  every  country  high^vay 
may  not  be  used  in  the  same  way.  If  it  be  said  that  the  high- 
way before  us  in  this  case  is  in  effect  a  city  street  because  of  its 
close  proximity  to  the  city,  and  because  the  adjoining  lands  are 
platted,  and  because  it  connects  a  suburban  village  with  the  city, 
and  that  a  clear  distinction  ought  to  be  drawn  between  such  a 
highway  and  the  ordinary  country  road  in  farming  districtsj  the 
inquiry  will  then  be.  Can  such  a  distinction  be  practically  drawn, 
and  can  it  be  satisfactorily  applied,  and  upon  what  solid  ®* 
grounds  ynW  it  rest?  A  distinction  so  important  must  in  reason 
be  one  which  can  be  drawn  with  some  reasonable  degree  of  cer- 
tainty in  every  case,  and  must  be  capable  of  practical  application. 
Is  the  line  to  be  drawn  according  to  density  of  population,  and, 
if  so,  what  degree  of  density  is  to  be  the  test?  Is  it  to  depend 
upon  the  activity  and  hopefulness  of  adjoining  landowners  in 
platting  their  land  into  building  lots,  or  upon  the  question 
whether  a  neighboring  village  or  town  can  properly  be  called  a 
suburb  of  the  principal  city?  Or  is  it  to  depend  upon  a  judicious 
consideration  of  all  these  conditions  massed  together,  and  upon 
a  conclusion  to  be  evolved  from  the  entire  mass,  which  will  de- 
termine the  answer  to  the  question  in  each  particular  case,  but 
in  no  other?  Or,  on  the  other  hand,  must  it  be  held  that,  in 
order  to  make  a  highway  a  city  street,  it  must  lie  within  the  cor- 
porate boundaries  of  the  city,  and  that  outside  of  those  boun- 
daries no  reasonable  or  practicable  distinction  can  be  drawn  based 
either  on  proximity  to  the  city,  or  on  platting  of  lands  or  density 
of  population,  or  upon  the  fact  that  the  highway  connects  the 


846      Zehren  v.  Milwaukee  Elec.  Ry.  etc.  Co.     [Wisconsin, 

city  with  a  neughboring  suburban  village?  These  are  all  im- 
portant questions^  which,  as  before  indicated,  are  new  in  thi^ 
court,  and  demand  careful  consideration. 

It  was  long  ago  held  by  this  court,  following  the  well-nigW 
universal  current  of  authority,  that  a  horse  railway  constructed 
upon  grade  in  a  city  street,  and  by  permission  of  the  city  author- 
ities, was  not  an  additional  burden  upon  the  fee,  and  that  the 
adjoining  landowner  was  not  entitled  to  compensation  therefor: 
Hobart  v.  Milwaukee  City  Ry.  Co.,  27  Wis.  194;  9  Am.  Rep.  461. 
In  a  recent  case  it  was  further  held  by  this  court  that  an  electric 
railway  constructed  under  a  charter  authorizing  it  to  carry  pas- 
sengers, merchandise,  baggage,  mail,  and  express  matter,  and 
running  from  city  to  city,  was  not  a  street  railway  within  the 
meaning  of  the  Hobart  case,  so  far  as  it  passed  over  the  high- 
ways of  intervening  country  ^®  towns,  and  that  it  could  not  use 
such  highways  without  the  consent  of,  or  compensation  paid  to, 
the  owners  of  the  abutting  real  estate:  Chicago  etc.  Ry.  Co.  v. 
Milwaukee  etc.  Ry.  Co.,  95  Wis.  561;  60  Am.  St.  Rep.  137.  No 
other  decisions  directly  bearing  on  the  controversy  before  us  now 
have  been  made  in  this  court,  and  it  is  manifest  that  neither  of 
the  oases  referred  to  is  decisive  of  the  questions  here  involved. 

In  other  courts  there  have  been  decisions  holding  more  or  less 
directly  that  an  electric  street  railway  upon  a  city  street  con- 
structed with  poles  and  a  trolley  wire  stands  in  the  same  legal 
situation  as  a  horse  railway,  and  does  not  constitute  necessarily 
an  additional  burden  to  the  fee.  These  cases  will  be  found  cited 
in  the  note  to  section  83  of  Booth  on  Street  Railway  Law,  al- 
though it  is  entirely  clear  that  the  cases  cited  do  not  all  support 
the  broad  proposition  which  the  writer  lays  down.  Most  of  these 
cases  were  reviewed  by  Ragan,  C,  in  Jaynes  v.  Omaha  Street  Ry. 
Co.,  53  Neb.  631,  and  it  is  not  deemed  necessary  to  review  them 
in  this  opinion,  as  the  question  is  not  before  us.  The  Nebraska 
case  cited  seems  to  reach  the  conclusion  that  if  an  electric  street 
railway  on  a  city  street  moves  its  cars  without  occupying  perma- 
nently any  part  of  the  street  with  poles  or  wires,  as,  for  instance, 
by  storage  batteries,  it  does  not  constitute  an  additional  burden 
simply  because  the  motive  power  is  electricity;  but  that  the  plant- 
ing of  poles  in  the  street,  so  as  to  interfere  with  an  abutting  own- 
er's right  of  access  to  his  property,  will  constitute  an  additional 
burden  for  which  compensation  must  be  made.  We  have  been  re- 
ferred to  no  case  which  squarely  holds  that  the  mere  fact  that 
the  cars  upon  a  street  railway  in  a  city  street  are  propelled  by 
electricity  by  the  overhead  trolley  system,  instead  of  by  animal 
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power,  makes  the  railway,  as  a  matter  of  law,  an  additional  bur- 
den, although  very  vigorous  dissenting  opinions  to  that  effect 
may  be  found  in  the  case  of  Detroit  City  Ey.  Co.  v.  Mills,  85 
Mich.  634. 

"**  The  question  has  not  been  presented  to  this  court,  and 
hence  has  not  been  decided,  and  cannot  be  decided  now.  The 
question  here  presented  is,  whether  such  a  railway  is  an  addi- 
tional burden  when  it  is  to  be  operated  upon  a  highway  in  a 
country  town,  and  when,  also,  the  railway  company  proposes  to 
grade  down  the  highway,  for  the  purpose  of  laying  its  track,  to 
such  an  extent  as  to  seriously  impair  the  right  of  access  af  ad- 
joining lotawners.  It  is  very  evident  that  this  last-named  con- 
sideration is  an  important  one. 

Conceding  for  the  moment  that  the  highway  should  be  treated 
as  a  city  street  and  that  an  electric  trolley  system  operated  upon 
grade  upon  such  a  street  is  not  an  additional  burden  upon  the 
fee,  still  it  has  not  been  yet  held  by  this  court  that  the  public  au- 
thorities could  lawfully  authorize  a  street  railway  company  to 
grade  down  a  street  for  the  express  purpose  of  laying  its  tracks 
and  operating  its  road  to  the  impairment  of  the  abutting  owners* 
right  of  access.  It  was  said  in  Hobart  v.  Milwaukee  City  Ey. 
Co.,  27  Wis.  194,  9  Am.  Eep.  461,  that  a  horse  railway  upon  a 
city  street  was  not  an  additional  burden  "except  when  some  pri- 
vate right  of  such  an  owner  (as  his  free  access  to  his  own  land 
or  buildings)  has  been  materially  impaired  thereby*';  and  this  is 
certainly  in  accord  with  the  authorities.  Now,  it  appears  very 
conclusively  here  that  the  proposed  grading  of  the  highway  is 
about  to  be  done  by  the  defendant  company,  by  consent  of  the 
town  authorities,  for  the  express  purpose  of  enabling  the  com- 
pany to  successfully  build  and  operate  its  street  railway.  One  of 
the  officials  of  the  company,  whose  affidavit  was  used  upon  the 
hearing  of  the  motion,  deposed  that  the  defendant's  cars  could 
not  be  practically  or  economically  operated  over  the  highway  if 
the  grade  were  not  changed,  and  that  the  company  had  always 
refused  to  extend  its  line  on  that  account,  and  that,  before  it 
consented  to  extend  the  line,  it  insisted  that  the  new  grade  be 
established.  It  was  evidently  solely  in  consequence  of  this  de- 
mand by  the  street  railway  company  ^^  that  the  town  author- 
ities made  the  agreement  with  the  company,  binding  it  to  do 
tl.e  grading  at  its  own  expense,  and  to  hold  the  town  harmless 
from  all  claims  for  damages  resulting  therefrom.  There  does 
not  seem  to  have  been  any  other  demand  that  the  grade  be 
changed.     The  highway  had  been  in  use  for  many  years,  and 
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had  sufficed  for  all  ordinary  purposes  of  travel;  and  it  is  evident 
that  the  change  was  to  be  made  simply  to  meet  the  requirements 
of  the  strept  railway  service,  and  in  pursuance  of  the  demand  of 
the  company.  It  is,  of  course,  true  that  the  bed  of  the  highway, 
when  graded,  would  have  a  somewhat  easier  grade  for  the  uses 
of  ordinary  travel,  but  that  seems  to  have  been  merely  an  in- 
cidental result.  The  object  aimed  at  was  to  fit  the  highway  for 
the  corporate  uses  of  the  street  railway  company,  and  hence  it 
was  very  reasonably  insisted  by  the  town  authorities  that  the 
railway  company,  being  the  beneficiary,  should  defray  the  ex- 
pense. This  being  so,  the  question  is  whether  in  fact  the  rail- 
way company  is  not  about  to  materially  impair  the  right  of  ac- 
cess of  the  adjoining  lotowners  by  the  construction  of  its  rail- 
road, within  the  meaning  of  the  decision  in  the  Hobart  case,  and 
whether  it  can  do  so  without  compensation. 

It  is  said  on  behalf  of  the  company  that  the  town  board  has 
full  power  to  change  the  grade  of  the  highway  at  pleasure,  and 
without  payment  of  compenstion  to  lotowners,  and  that  the  com- 
pany is  simply  acting  as  the  agent  or  employe  of  the  town  board 
in  doing  the  grading,  and  hence  that  such  grading  cannot  be 
considered  as  any  part  of  the  construction  of  the  railroad,  but 
ratlier  the  exercise  of  the  power  of  the  town  to  grade  highways. 

It  has  been  held  in  this  state  that  cities  and  other  municipal 
corporations  which  are  endowed  with  power  to  fix  and  change  the 
grades  of  streets  are  not  liable  to  adjoining  lotowners  for  such 
changes,  in  the  absence  of  express  statutory  provision  for  com- 
pensation. This  principle  is  so  well  ®*  established  that  it  is 
unnecessary  to  cite  authorities  in  its  support.  The  assumption 
that  town  boards  have  the  same  broad  powers  as  to  the  grading 
of  highways  as  are  generally  conferred  upon  the  authorities  of 
cities  is  somewhat  doubtful,  to  say  the  least,  if  not  unwarranted 
by  the  provisions  of  the  statutes.  It  is  true  that  town  boards 
have  the  care  and  supervision  of  the  highways  and  bridges  of  the 
town,  and  it  is  their  duty  to  see  that  they  are  kept  in  repair,  and 
that  obstructions  are  removed.  They  are  also  required  to  divide 
the  town  into  road  districts,  and  levy  highway  taxes,  and  to  re- 
quire the  overseers  of  highways  to  perform  their  duties,  and  they 
have  power  to  lay  out  new  highways:  Rev.  Stats.  1878,  sec.  1223, 
as  amended  by  Laws  of  1885,  c.  103.  These  comprise  the  gen- 
eral duties  of  the  town  boards  as  to  highways,  and  we  are  not  re- 
ferred to  any  =rction  empowering  the  b^ard  to  make  any  such  rad- 
ical change  of  grade  as  was  attempted  here,  in  the  absence  of  some 
Bhowing  that  such  grading  was  necessary  in  order  to  make  the 
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high \^  ay  safe  for  travel.  Doubtless,  the  board  may  make  such, 
changes  in  the  surface  of  the  road  as  will  make  it  safe  for  travel^ 
because  they  are  charged  with  the  duty  of  providing  reasonably 
eafe  highways,  and  they  must,  of  course,  possess  powers  broa^ 
enough  to  carry  out  this  very  important  duty;  but,  when  it  can- 
not be  shown  that  a  change  is  necessary  to  accomplish  this  pur- 
pose, the  question  as  to  their  power  to  make  a  change  prejudicial, 
to  the  adjoining  property  owners  seems  doubtful.  We  do  not,, 
however,  decide  this  question,  because  we  do  not  deem  it  neces- 
sary. Grant,  if  you  please,  that  the  power  exists;  still  it  is  en- 
tirely certain  that  it  is  a  power  to  be  exercised  solely  for  the  pub- 
lic good,  and  not  for  the  benefit  of  a  private  corporation  or  in- 
dividual. Upon  this  subject  the  following  very  pertinent  re- 
marks are  made  in  Elliott  on  Eoads  and  Streets,  page  558,  note- 
4:  "The  rule  that  municipal  corporations  may  change  the  grades- 
of  streets  at  pleasure  is,  at  best,  not  easily  defended,  and  to  so- 
extend  it  as  to  make  ®*  it  work  for  the  benefit  of  a  private  cor-- 
poration  at  the  expense  of  a  property  owner,  is  given  a  harsh; 

rule  an  application  that  it  should  never  receive We  do- 

not  believe  that  the  discretionary  power  to  change  grades  of 
streets  exists  where  the  change  is  solely  for  the  benefit  of  a  pri- 
vate corporation  or  individual.  We  cannot  avoid  the  conviction 
that  the  courts  may  inquire  whether  the  change  is  for  municipal 
purrioses  or  exclusively  for  the  benefit  of  a  private  corporation^ 
and,  if  they  find  that  it  is  solely  for  the  benefit  of  such  a  corpo- 
ration, they  may  rightfully  interfere," 

These  views  seem  to  us  reasonable  and  just.  In  the  present 
case,  it  is  certain  that  the  attempted  change  of  grade  was  mado 
at  the  demand  of,  and  primarily  for  the  sole  benefit  of,  the  street 
railway  company.  No  fact  could  be  more  clearly  proven  than 
ihU  fact  is  in  the  case.  Whatever  small  benefits  the  general  pub- 
lic may  receive  in  the  way  of  an  easier  grade  for  vehicles  or  the 
pri\iiege  of  riding  upon  the  electric  cars  are  merely  incidental 
to  tlie  main  object.  That  main  object  was  and  is  the  pecuniary- 
benefit  to  the  street  railway  company  arising  from  the  operation 
of  street-cars  over  the  highway,  which  was  impracticable  before 
the  change,  and  will  be  practicable  after  the  change.  The  town 
nutbnrities  had  no  intention  of  grading  the  street,  and  the  pub- 
lic did  not  demand  it.  We  believe  public  powers  which  are  held 
in  trust  to  be  exercised  for  the  benefit  of  the  whole  people  ought 
not  to  be,  and  cannot  be,  farmed  out  to  an  individual  for  his  own 
especial  benefit,  when  private  rights  are  thereby  invaded.  Such 
proceedings  seem  to  us  clearly  against  public  policy.     The  vice 
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lies  not  in  the  fact  that  the  work  is  physically  done  by  the  street 
railway  company  instead  of  by  the  employes  of  the  town.  The 
town  may  probably  choose  its  own  agents,  to  whom  it  may  in- 
trust the  performance  of  lawful  public  works.  But  the  vice  lies 
in  the  fact  that  the  work  itself  is  primarily  and  essentially  pri- 
vate work,  done  by  a  private  corporation,  for  the  advancement 
"•^  solely  for  its  own  ends,  and  is  not  a  work  demanded  by  the 
public,  or  which  would  be  undertaken  by  the  town  as  a  neces- 
sary public  work. 

The  question  is  certainly  not  free  from  difficulty.  It  is  stated 
in  Booth  on  Street  Eailway  Law,  section  92,  that  if  a  street  rail- 
way company,  acting  under  authority  of  the  city  council  in  lay- 
ing its  tracks,  changes  the  grade  of  a  street  to  conform  to  a  new 
grade  established  by  the  municipality,  and  does  the  work  prop- 
•  erly  and  skillfully,  as  directed  by  the  city  authorities,  it  will  not 
■be  liable  to  an  abutting  owner  for  incidental  damages.  The 
•cases  cited  in  support  of  the  doctrine  seem  to  be  cases  where  the 
city,  acting  in  exercise  of  its  undoubted  powers,  has  fixed  the 
grade  of  the  street  for  the  benefit  of  the  whole  public,  and  there- 
-after  the  railway  company  has  built  its  road,  and  done  the  ncces- 
;8ary  grading  to  put  its  tracks  upon  the  legal  grade:  Briggs  v. 
JLewiston  etc.  Ey.  Co.,  79  Me.  363;  1  Am.  St.  Kep.  316;  Inter- 
State  etc.  Ry.  Co.  v.  Early,  46  Kan.  197.  Such  cases  are  mani- 
festly not  this  case.  It  is  very  certain  that  a  street  railway  can- 
not change  the  grade  of  a  street  to  suit  itself,  and  thereby  injure 
the  property  owner's  right  of  access  to  his  property:  Booth  on 
■  Street  Eailway  Law,  sec.  91;  Nichols  v.  Ann  Arbor  etc.  Ry.  Co., 
87  Mich.  361.  Eegarding  the  change  of  grade  here  to  be  made 
as  substantially  a  change  made  by  the  railroad  company  for  its 
own  ends,  and  purely  to  enable  it  to  operate  its  road  successfully, 
we  are  unwilling  to  subscribe  to  the  doctrine  that  the  mere  con- 
fient  of  the  town  authorities  will  free  the  railway  company  from 
liability  to  the  adjoining  property  owner  whose  property  will  be 
rendered  practically  inaccessible.  We  regard  it  as  clear  that  the 
-abutters'  right  of  access  has  been  cut  off  by  the  building  of  the 
Toad  and  the  necessary  acts  connected  therewith,  and  not  by  the 
merely  nominal  act  of  the  town  board  in  attempting  to  fix  the 
grade  at  the  request  and  for  the  sole  benefit  of  the  street  railway 
H?ompany. 

****  There  is,  however,  another  question  in  the  present  case, 
which  is  much  broader  in  its  scope,  and  which  is  becoming  a 
tnore  pressing  question  every  day;  and  that  is  the  question 
whether  passenger  railroads  operated  by  mechanical  power  can 
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be  laid  over  country  highways  without  consent  of,  or  compensa- 
tion paid  to,  the  adjoining  landowner;  or,  in  other  words.  Are 
they  additional  burdens  to  the  fee?  The  development  of  electric 
railways  and  motors  is  so  rapid  that  this  question  should,  if  pos- 
sible, J}e  settled,  as  the.  day  is  evidently  not  far  distant  when  such 
passenger  railways  running  from  city  to  city  will  be  numerous, 
and  extend  to  all  parts  of  the  state.  It  is  well  settled  that  a 
horse  railroad  upon  a  city  street,  built  upon  gi-ade,  and  for  the 
carriage  of  passengers  only,  is  not  an  additional  burden.  The 
drift  and  weight  of  authority  in  other  states  seem  to  be  also  that 
the  operation  of  the  road  by  electricity  or  other  mechanical  powder 
does  not  change  the  nature  of  the  road  in  this  respect,  although 
it  is  also  held  by  some  other  courts  that,  if  permanent  erections 
in  tlTe  street  interfering  with  the  right  of  access  are  necessary 
for  the  operation  of  the  road,  these  may  constitute  an  additional 
burden.  This  court,  however,  has  not  passed  upon  these  ques- 
tions; and,  however  they  may  be  decided,  the  result  would  not 
necessarily  determine  the  status  of  a  country  road  in  these  re- 
spects. 

That  there  are  many  and  marked  differences  between  the  uses 
to  which  a  city  street  is  put  and  the  uses  to  which  a  country 
highway  is  put  cannot  be  denied;  nor  can  it  be  denied  that  the 
uses  contemplated  when  the  land  is  taken  vary  widely,  except 
that  both  are  intended  for  purposes  of  travel.  The  street  railway 
in  its  inception  is  a  purely  urban  institution.  It  is  intended  to 
facilitate  travel  in  and  about  the  city,  from  one  part  of  the  mu- 
nicipality to  another,  and  thus  relieve  the  sidewalks  of  foot  pas- 
sengers and  the  roadway  of  vehicles.  It  is  thus  an  aid  to  4he 
exercise  of  the  easement  of  passage;  strictly,  a  city  convenience, 
for  use  in  ^^  the  city,  by  people  living  or  stopping  therein,  and 
fully  under  the  control  of  municipal  authorities,  who  have  been 
endowed  with  ample  power  for  that  purpose.  This  strictly  ur- 
ban character  of  the  street  railways  remained  practically  un- 
changed for  many  years,  and  during  these  years  the  long  line  of 
decisions  grew  up  recognizing  the  street  railway  as  merely  an 
improved  method  of  using  the  street,  and  rather  as  a  help  to  the 
street  than  as  a  burden  thereon.  Time,  however,  has  mado 
changes  in  conditions.  New  motive  power  has  been  discovered, 
anrl  it  is  found  that  by  its  use  an  enlarged  city  street-car  may 
profitably  run  long  distances,  and  compete  to  some  extent  witli 
the  steam  railway.  It  is  proposed  to  convert  the  city  railways 
into  lines  of  passenger  transportation,  covering  long  distances 
and  connecting  widely  separated  cities  and  villages,  by  using  the 
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country  highways  and  operating  long  and  heavy  coaches,  some- 
times made  up  into  trains  of  several  cars.  Thus,  the  urban  rail- 
way has  developed  into  the  interurban  railway,  and  threatens 
soon  to  develop  into  the  interstate  railway.  The  small  car  which 
took  up  passengers  at  one  comer,  and  dropped  them  at  another, 
lias  become  a  large  coach,  approximating  the  ordinary  railway 
coach  in  size,  and  has  become  a  part,  perhaps,  of  a  train  which 
sweeps  across  the  country  from  one  city  to  another,  bearing  it* 
lead  of  passengers  ticketed  through,  with  an  occasional  local  pas- 
senger picked  up  on  the  highway.  The  purely  city  purpose 
which  the  urban  railway  subserved  has  developed  into  or  been 
supplanted  by  an. entirely  different  purpose,  namely,  the  trans- 
poitation  of  passengers  from  city  to  city  over  long  stretches  of 
intervening  country.  WTien  this  train  or  car,  with  its  load  of 
through  passengers,  is  passing  through  a  country  town,  it  is  clear- 
ly serving  no  township  purpose,  save  in  the  most  limited  sense. 
It  is  very  difficult  to  say  that  this  use  of  a  country  highway  is 
not  an  additional  burden.  It  is  built  and  operated  mainly  to 
obtain  the  through  travel  from  city  ^"^  to  city,  and  only  incident- 
ally to  take  up  a  passenger  in  the  country  town.  This  through 
travel  is  unquestionably  composed  of  people  who  otherwise  would 
travel  en  the  ord  nary  steam  railroad,  and  would  not  use  the 
highway  at  all.  Thus,  the  operation  of  this  newly  developed 
street  railway  (so  called)  upon  the  country  road  is  precisely  op- 
posite to  the  operation  of  the  urban  railway  upon  the  city  street. 
It  burdens  the  road  with  travel  which  would  otherwise  not  be 
there,  instead  of  relieving  it  by  the  substitution  of  one  vehicle 
for  many. 

However  we  regard  this  development  of  the  urban  into  the 
interurban  railway,  it  seems  utterly  impossible  and  illogical  to 
say  that  it  is  essentially  the  same  in  its  purpose  or  effects  as  the 
mere  street  railway,  which  was  held  in  the  Hobart  case  not  .to 
be  an  additional  burden  on  the  fee.  The  reasons  given  for  that 
holding  in  that  case  either  do  not  apply  at  all,  or  only  in  a  very 
limited  degree,  to  the  interurban  railway.  The  difference  is  not 
so  much  in  the  change  of  motive  power  as  in  the  entirely  differ- 
ent character  of  the  use.  Suppose  a  steam  railway  corporation 
were  organized  to  carry  passengers  only  from  city  to  city,  and 
should  attempt  to  lay  its  track  upon  the  country  roads  without 
compensation;  is  there  any  doubt  but  that  it  would  be  held  that 
it  could  not  do  so?  We  think  not.  Our  conclusion  is,  that  an 
interurban  electric  railway,  running  upon  the  highways  through 
country  towns,  is  an  additional  burden  upon  the  highway:  Penn- 
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sylvauia  Ry.  Co.  v.  Montgomery  Co.  Pass.  Ey.  Co.,  167  Pa.  St. 
62;  46  Am.  St.  Kep.  659. 

But  it  is  said  that  a  distinction  should  be  drawn  between  a 
highway  in  close  proximity  to  a  city,  or  running  between  the 
city  and  a  neighboring  suburb,  and  the  ordinary  country  road 
through  a  farming  district  The  suggestion  is  not  without 
weight.  There  is  much  difference  between  the  practical  uses  to 
which  the  two  highways  are  generally  put.  .  The  suburban  high- 
way very  frequently  approximates  closely  ***  to  the  city  street. 
But,  as  indicated  at  the  outset  of  this  opinion,  the  difficulty  in 
drawing  any  clear  line  of  demarkation  between  the  two  is  very 
great.  If  a  line  be  drawn  in  one  case  upon  the  facts  in  that  case, 
depending  upon  mere  proximity,  or  upon  the  manner  of  use,  or 
the  density  of  population,  or  the  prospect  of  rapid  settlement, 
or  upon  all  of  these  circumstances  together,  it  cannot  apply  to 
any  other  case;  and  the  question  will  always  be  one  of  doubt 
and  embarrassment,  leading  to  different  conclusions  in  different 
courts.  Such  a  condition  of  the  law  is  to  the  last  degree  un- 
desirable. The  legislature,  by  chapter  175  of  the  Laws  of  1897 
hao  provided  that  such  corporations  may  condemn  lands  neces- 
sary for  their  use,  but  has  further  provided  that  the  act  should 
not  apply  to  streets  in  an  incorporated  city.  In  thus  clothing 
street  railway  companies  with  the  power  to  condemn  as  to  all 
property  except  streets  within  city  limits,  the  legislature  seems  to 
have  indicated  its  conclusion  that  the  city  line  was  the  proper 
line  of  demarkation,  and  that  within  that  line,  at  least,  condem- 
nation of  a  street  was  unnecessary.  "While  this  legislative  idea 
has  no  binding  force  in  determining  the  question  of  additional 
burden,  it  may  justly  be  considered  by  the  court  which  is  called 
upon  to  pass  upon  a  question  beset  with  so  much  difficulty.  If 
the  line  be  fixed  at  the  limits  of  the  corporation,  it  will  at  least 
have  the  great  merit  of  certainty,  and  be  capable  of  unerring  ap- 
plication. Presumably,  the  city  limits  include  the  entire  urban 
area,  and  we  feel,  under  all  the  circumstances,  that  it  is  the  true 
and  proper  line. 

We  are  not  unmindful  of  the  fact  that  the  questions  discussed 
in  this  opinion  are  vexed  questions,  upon  which  there  has  been 
much  contrariety  of  opinion  in  the  various  courts  of  the  coun- 
try, and  that  the  law  is  only  in  process  of  settlement,  and 
must  continue  in  that  condition  for  years.  In  endeavoring  to 
draw  the  line  between  the  public  right  of  passage,  upon  the  one 
side,  and  the  rights  of  the  private  ^*^  owner,  on  the  other,  great 
Oiiro  is  manifestly  needful  that  neither  be  sacrificed  nor  unduly 
magnified  at  the  expense  of  the  other. 
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We  held  in  the  case  of  Chicago  etc.  Ey.  Co.  v.  Milwaukee  etc. 
Jly.  Co.,  95  Wis.  561,  60  Am.  St.  Rep.  137,  that  an  electric  rail- 
way for  the  carriage  of  passengers,  freight,  and  express  matter 
between  cities  constitutes  an  additional  burden  upon  the  high- 
way in  a  country  town  through  which  it  passes.  We  hold  in 
this  case  that  an  electric  passenger  railroad  upon  a  country  high- 
way falls  under  the  same  rule.  Both  holdings  seem  to  us  to  be 
founded  upon  good  reason  as  well  as  authority,  and  we  believe 
them  to  be  salutary  and  just. 

By  the  Court.     Orders  affirmed. 


HIGHWAYS  —  rJGHTS  OF  ABUTTING  OWNBBS  — ADDI- 
TIONAL SERVITUDES.— The  servitude  which  the  pubUe  acquires 
by  taliing  land  for  a  public  use  is  that  of  a  public  use  for  the 
convenience  of  the  public,  to  be  molded  or  applied  as  public  inter- 
ests or  convenience  may  demand,  and  as  the  methods  of  mankind 
may,  from  time  to  time,  require.  Hence,  a  way  may  be  employed 
for  new  methods  of  transit:  Taylor  v.  Portsmouth  etc.  Street  Ry. 
Oo.,  91  Me.  193;  64  Am.  St  Rep.  216,  and  note;  but  abutting  own- 
ers have  a  right  appurtenant  to  their  property,  of  access  to  it  from 
the  adjacent  sitreets  and  alleys,  and  this  right  is  as  inviolable  as 
their  right  to  their  property:  Sherlocli  v.  Kansas  City  Belt  Ry.  Co., 
142  Mo.  172;  64  Am.  St.  Rep.  551;  and  an  additional  servitude  for 
which  abutting  owners  may  demand  compensation  may  be  Imposed 
Avhen  the  result  is  to  destroy  the  use  of  the  highway  as  a  public 
thorouglifare  or  unreasonably  interfere  with  the  right  of  abutting 
owners  to  have  access  to  and  egress  from,  their  proiJerty  to  such 
street  or  highway:  Sherlock  v.  Kansas  City  Belt  Ry.  Co.,  142  Mo. 
172:  64  Am.  St.  Rep.  551.  Compare  Reid  v.  Norfolk  City  Ry.  Co.. 
94  Va.  117;  64  Am.  St.  Rep.  708.  and  note.  Electric  railways  travers- 
ing county  highways  without  legislative  consent,  and  connecting 
widely  separated  cities  and  towns,  impose  additional  servitudes  on 
the  highways  so  occupied:  Pennsylvania  R.  R.  v.  Montgomery 
County  etc.  Ry.,  166  Pa.  St.  62;  46  Am.  St  Rep.  659,  and  note. 


Miller  Brewing  Company  v.  Manassb. 

[99  Wisconsin,  99.] 

MORTGAGE,  ASSIGNMENT  OF,  FAILURE  TO  RECORD. 
A  transfer  before  maturity  of  a  note  secured  by  a  mortgage  passes 
the  security  as  an  incident,  and  if  the  transferee  has  possession  of 
the  note,  his  rights  cannot  be  prejudiced  by  any  subsequent  tr'ans- 
fer  which  the  mortgagee  may  make,  though  his  title,  so  far  as  the 
public  records  disclose,  npi^eared  to  be  perfect.  The  possession  of 
the  note  by  the  transferee  was  of  itself  sufficient  to  charge  all 
persons  with  notice  of  his  interest  therein. 

Suit  to  foreclose  a  mortgaG:e.  The  defendant  Manasse  claimed 
to  be  the  owner  of  the  mortgage  under  an  assignment  made  by 
the  mortgagee  in  January,  1897,  and  duly  recorded.     Before 
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that  time  the  note  had  been  indorsed  and  delivered  to  the  plain- 
tiff as  collateral  security  for  the  payment  of  a  debt.  Of  such  in- 
dorsement and  delivery  the  defendant  Manasse  had  no  actual 
notice  at  the  time  of  the  assignment  to  her.  The  trial  court 
decided  that  the  assignment  to  the  defendant  Manasse  was  sub- 
ject to  the  prior  unrecorded  transfer  to  the  plaintiff. 

Charles  L.  Aarons,  for  the  appellant. 

Nath.  Pereles  &  Sons  and  C.  F.  Hunter,  for  the  respondent. 

102  MARSHALTj,  J.  The  findings  of  fact  are  amply  sus- 
tained by  the  evidence.  The  only  question  of  law  that  need  he 
decided  is.  Does  a  person  become  the  bona  fide  holder  of  a  note 
and  mortgage  by  purchasing  them  for  value,  of  another  who 
has  title  thereto  of  record,  while  the  same  are  in  possession  of  a 
third  person  who  received  them  as  security  from  such  other,  and 
took  title  thereto  for  such  purpose,  by  an  assignment  of  the  note 
in  blank,  and  a  delivery  thereof,  together  ^dth  the  mortgage,  so 
as  to  cut  off  the  rights  of  such  third  person?  That  must  be 
answered  in  favor  of  the  respondent  in  accordance  with  the  de- 
cision of  the  trial  court.  A  mortgage  is  not  property  at  all  in- 
dependent of  the  debt  it  secures.  The  extinguishment  of  the 
debt  ipso  facto  et  eo  instanti  extinguishes  the  mortgage.  Tha 
mere  entry  on  the  record  of  a  release  of  the  mortgage  is  not  for 
the  purpose  of  extinguishing  it,  but  as  evidence  of  a  previous 
discharge  of  the  debt:  Martineau  v.  McCollum,  3  Pin.  455; 
Croft  V.  Bunster,  9  Wis.  503;  Kelley  v.  Whitney,  45  Wis.  110; 
30  Am.  Rep.  697.  In  the  latter  case,  Mr.  Justice  Cole  said,  in 
effect,  that  it  is  the  settled  law  of  this  state  that  the  transfer  of 
a  note  before  maturity,  secured  by  a  mortgage,  vests  in  the  trans- 
feree the  note,  discharged  of  all  equities  of  the  former  holder,, 
and  carries  with  it,  as  an  incident  thereto,  the  mortgage  as  welV 
discharged  of  equities  in  a  like  degree.  It  follows  that  the  ap- 
pellant took  no  greater  title  by  her  assignment  of  the  mortgaget 
than  the  interest  which  Thelen  reserved  when  he  transferred  th» 
securities  to  respondent.  Its  possession  of  the  note  and  mort- 
gage was  notice  to  the  appellant  and  to  all  other  persons  dealing; 
with  the  securities,  of  its  interests  therein. 

By  the  Court.  The  judgment  of  the  superior  court  is  af- 
firmed. 


MORTGAGES— UNRECOKDED  ASSIGNMEiNT.— The  transfer  of 
a  note  secured  by  a  mortpa^e  Is  Ineffoctunl  ns  against  an  Innocent 
third  person  having  no   notice  of   the  transfer  who  deals  with  th» 
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property  In  good  faith  In  the  belief  that  the  mortgagee  remains 
the  owner  of  the  mortgagee  indebtedness.  Hence,  a  purchaser  of 
the  property,  though  before  the  maturity  of  the  mortgage  debt,  re- 
■ceiving  a  conveyance  both  from  the  mortgagor  and  the  mortgagee, 
is  entitled  to  hold  it  as  against  an  assignee  whose  assignment  is 
not  of  record,  though  such  purchaser  did  not  maJce  any  inquiry 
respecting  the  note  which  the  mortgage  purported  to  secure,  and, 
had  he  done  so,  must  have  discovered  that  it  was  not  In  the  pos- 
session of  the  mortgagee:  Jenlcs  v.  Shaw,  99  Iowa,  604;  61  Am.  lit. 
Rep.  256.  Compare  Demuth  v.  Old  Town  Banli,  86  Md.  315;  60 
Am.  St.  Rep.  322,  and  note;  Curtlfl  v.  Moore,  152  N.  Y.  159;  57  Am. 
St  Rep.  506t  and  note. 


Roane  Iron  Co.  v.  Wisconsin  Trust  Co. 

[99  WISCONSIN,  273.] 

CONSTITUTIONAL  DAW  — TRUST  COMPANIES  —  SPB- 
OIAL  LEGISLATION.— A  statute  authorizing  the  formation  of  a 
corporation  to  act  as  a  trustee  in  the  execution  of  trusts  of  various 
kinds  and  to  execute  the  offices  of  executor,  administrator,  trustee, 
receiver,  or  assignee,  and  exempting  it  from  talking  any  oath  and 
from  giving  any  bond  or  security,  except  in  the  discretion  of  the 
court,  other  than  the  deposit  of  a  certain  amount  of  securities  with 
the  state  treasurer,  is  constitutional.  It  is  not  special  legislation, 
nor  does  it  discriminate  in  favor  of  a  class. 

CORPORATION  —  COLLATERAL  ATTACK  UPON.— The 
right  of  a  corporation  to  act  as  such  cannot  be  attaclied  in  a  colla- 
teral suit  (ft  proceeding  by  proving  that  certain  subscriptions  to 
its  capital  stocli  had  not  been  paid  in  cash  but  in  securities. 

Mock,  Eiley,  Wittig  &  Schinz,  for  the  appellant. 

Quarles,  Spence  &  Quarles,  for  the  respondent. 

a^4  WINSLOW,  J.  On  the  eighth  day  of  June,  1896,  the 
Moore  Manufacturing  &  Foundry  Company,  a  corporation,  made 
a  voluntary  assignment  for  the  benefit  of  its  creditors  to  the 
Wisconsin  Trust  Company,  which  accepted  the  trust,  and  re- 
ceived into  its  possession  the  property  of  the  assignor.  The 
trust  company  is  a  corporation  organized  and  existing  under 
•chapter  158  of  the  Ivaws  of  1887,  chapter  263  of  the  Laws  of 
1891,  and  chapter  160  of  the  Laws  of  1895.  The  trust  company 
took  no  oath,  and  gave  no  bond  as  assignee,  but  had  complied 
with  all  the  requirements  of  law  as  to  the  depositing  of  securi- 
iiee  with  the  state  treasoirer.  The  plaintiff  company,  being  a 
creditor  of  the  assignor,  thereupon  garnished  the  trust  com- 
pany, and  claims  ^''^  that  the  assignment  is  void.  The  gar- 
nishee is  a  trust  company  organized  pursuant  to  law  for  the  pur- 
pose of  acting  as  trustee  in  the  execution  of  trusts  of  various 
Icinds,  and  among  the  powers  conferred  on  it  by  law  it  is  author- 
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ized  to  execute  the  offices  of  executor,  administrator,  trustee, 
receiver,  or  assignee,  and  in  such  cases  it  is  not  required  to  take 
any  oath  or  give  any  bond  or  security,  except  in  the  discretion 
of  the  court,  other  than  the  deposit  of  a  certain  amount  of  se- 
curities with  the  state  treasurer:  Laws  1891,  c.  263,  sec.  6,  as 
amended  by  Laws  1895,  c.  160. 

The  principal  contentions  made  by  the  appellant  are  that  the 
law  authorizing  such  companies  to  act  as  assignee  without  bond 
such  as  is  required  of  a  natural  person  is  unconstitutional,  as 
special  legislation,  conferring  corporate  powers,  and  as  discrim- 
inating in  favor  of  a  class:  Const.,  art.  4,  sec.  31.  It  is  also 
claimed  that  the  act  attempts  to  confer  banking  powers,  and 
hence  is  void,  because  it  has  not  been  submitted  to  vote  of  the 
people:  Const.,  art.  11,  sec.  5.  That  a  corporation  may  be  au- 
thorized by  law  to  act  as  trustee  is  very  well  settled:  1  Beach  on 
Trusts,  sec.  12;  2  Beach  on  Tnists,  sees.  674,  675;  Chaplin  on 
Express  Trusts,  sec.  112.  That  the  law  authorizing  the  organ- 
ization of  such  corporations  is  a  general,  and  not  a  special  or 
private,  law  is  certain.  There  is  no  more  reason  for  calling  it  a 
special  or  private  law  than  there  is  for  calling  all  of  the  general 
laws  which  authorize  the  formation  of  corporations  for  specified 
purposes  and  with  specified  powers,  special  or  private  laws.  The 
fact  that  it  gives  no  bond  except  in  the  discretion  of  the  court, 
but  gives  security  by  depositing  securities  with  the  state  treas- 
urer, cannot  be  considered  as  unjust  discrimination.  Such  rea- 
soning would  invalidate  many  just  and  salutary  laws.  The  ques- 
tion is  one  of  legislative  policy:  Minnesota  etc.  Co.  v.  Beebe,  40 
]Minn.  7. 

We  have  not  been  able  to  see  that  the  act  confers  banking 
powers  on  such  companies.  The  act  itself  provides  that  *^* 
"nothing  herein  contained  shall  be  consftrued  as  giving  the  right 
to  issue  bills  to  circulate  as  money,  or  buy  or  sell  bank  exchange, 
or  do  a  banking  business." 

An  attempt  was  made  to  show  that  certain  of  the  subscrip- 
tions to  the  capital  stock  of  the  trust  company  had  not  been  paid 
in  cash,  but  in  securities.  This  question  could  not  be  raised  by 
collateral  attack. 

The  judgment  dismissing  the  gamishmeiit  proceedings  was 
plainly  right. 

By  the  Court.    Judgment  affirmed. 


CORPORATIONS— HIGHT  TO  ACT  AS  SUCH— COLLATERAL 
ATTACK.— The  validity  of  articles  of  Incorporation  cannot  be  in- 
quired into  incidentally  and  collaterally:  Pott  v.  Schmucker,  84  Md. 
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535;  57  Am.  St  Rep.  415,  and  note.  The  failure  of  a  corporation 
to  complete  its  organization  within  the  time  directed  by  law  can- 
not be  talien  advantage  of  in  a  collateral  proceeding:  Boyd  v.  Redd, 
120  N.  C.  335;  58  Am.  St,  Rep.  792.  Nor  can  the  rightful  existence 
of  a  corporation  de  facto  be  called  In  question  in  S'Uch  a  proceed- 
ing: Finch  V.  Ullman,  105  Mo.  255;  24  Am.  St.  Rep.  383,  and  note; 
Laflln  etc  Powder  Co.  y.  Sinshelmer,  46  Md.  315;  24  Am.  Rep.  622. 


Rasch  v.  Noth. 

[99  Wisconsin,  285.] 

EJECTMENT— PROJECTING  EAVES.— One  who  occupies 
his  premises  up  to  his  boundary  line  cannot  maintain  ejectment 
against  the  proprietor  of  the  adjoining  premises  who  has  con- 
structed a  building  up  to  such  line  having  eaves  which  project  sev- 
eral inches  beyond  it  and  over  the  line  of  the  plaintiff's  property 
and  thereby  cast  water  upon  the  roof  of  his  building. 

James  Kirwan  and  L.  J.  Nash,  for  the  appellant 

J.  E.  McMullen  and  C.  E.  McMullen,  for  the  respondent. 

a8«  CASSODAY,  C.  J.  This  is  an  action  of  ejectment.  The 
defendant  an&wered  by  way  of  a  general  denial  and  adverse  pos- 
session. A  trial  hy  jury  being  waived,  the  cause  was  tried  by 
the  court,  and  the  findings  of  the  court  are  to  the  effect  that 
block  4  of  the  village,  now  city,  of  Chilton,  was  platted  in  1852, 
and  consisted  of  lots  1,  2,  and  3,  lying  in  the  extreme  northern 
portion  of  the  block,  which  was  of  irregular  shape,  and  another 
large  and  irregular  lot,  called  the  "mill  lot,"  adjoining  them 
upon  the  south;  that  the  plaintiff  owns  the  west  one-half  of  the 
mill  lot,  which  is  immediately  south  of  lot  3,  and  the  defend- 
ant owns  lots  1,  2,  and  3;  that  both  parties  claim  through  and 
under  a  common  grantor  as  far  back  as  1865;  that  at  that  time 
stakes  designating  the  corners  of  the  lots  and  the  division  line 
between  lot  3  and  the  mill  lot  were  still  standing,  and  were 
pointed  out  to  the  purchaser;  that  in  1869  the  original  plat 
stakes  were  still  standing  and  visible;  that  the  then  proprietors 
of  lot  3  and  the  mill  lot,  respectively,  participated  in  the  loca- 
tion of  the  line  between  the  two  lots,  and  built  a  line  fence 
thereon;  that  the  same  was  then  treated  by  the  respective  pro- 
prietors as  the  division  fence  located  upon  the  true  line  between 
lot  3  and  the  mill  lot  until  1883,  when  the  then  proprietors  con- 
veyed lots  1,  2,  and  3  to  the  defendant,. who  has  since  occupied 
np  to  such  line  fence  as  the  true  line;  that  in  1875  the  respective 
proprietors  dug  a  well  on  the  line  of  said  fence,  each  paying  one- 
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half  of  the  expense  of  its  construction;  that  in  1891  the  west 
one-half  of  the  mill  lot  was  conveyed  to  the  plaintiff;  that  since 
that  time  the  plaintiff  and  defendant  have  used  the  well  in  com- 
mon; that  the  premises  in  dispute  are  northerly  from  such  divi- 
sion fence,  and  are  a  part  of  lot  3,  and  not  a  part  of  the  mill  lot; 
that  since  1869  the  defendant  and  his  grantors  have  held  and 
occupied  adversely  all  of  the  land  lying  northerly  from  the  divi- 
sion fence;  that  the  defendant  has  built  upon  lot  3  a  ham,  which 
stands  and  rests  whoUy  upon  his  own  soil,  northerly  from  **'' 
the  division  fence;  that  the  eaves  of  such  bam  did  project  and 
overhang  the  line  to  the  extent  of  ten  or  eleven  inches,  but  that 
the  drip  from  the  eaves  fell  upon  the  plaintiff's  bam,  which  was 
also  built  so  close  to  the  line  that  its  eavesj  being  lower  down 
than  the  eaves  of  the  defendant's  barn,  received  and  receive 
upon  the  northerly  slant  of  its  roof  the  water  dripping  from  the 
eaves  of  the  defendant's  bam,  and  cast  the  same,  together  with 
all  that  falls  upon  its  northerly  slope,  back  northward  on  the 
defendant's  land;  that  no  complaint  by  the  plaintiff  or  his  prede- 
cessors or  grantors  was  ever  made  to  the  defendant  on  account 
of  the  projection  and  overhanging  of  the  eaves  of  the  defend- 
ant's barn,  and  no  evidence  was  given  as  to  damage,  if  any,  occa- 
sioned by  such  projection. 

As  conclusions  of  law,  the  court  found,  in  effect,  that  such 
projection  of  the  eaves  of  the  defendant's  bam  constituted  an 
invasion  of  the  plaintiff's  rights  which  was  redressible  in  an  ac- 
tion of  ejectment;  that  the  plaintiff  was  entitled  to  judgment 
accordingly,  and  for  costs,  and  ordered  the  same  to  be  entered. 
From  the  judgment  so  entered  the  defendant  brings  this  appeal. 

We  are  clearly  of  the  opinion  that  this  action  of  ejectment 
cannot  be  maintained  upon  the  facts  found  by  the  trial  court. 
Certainly,  the  cases  in  this  court  do  not  authorize  a  recovery  in 
such  a  case:  McCourt  v.  Eckstein,  22  Wis.  153;  94  Am.  Dec.  594; 
Zander  v.  Valentine  Blatz  Brewing  Co.,  89  Wis.  164;  95  Wis. 
162.  This  last  case,  in  line  with  the  first,  held,  in  effect,  that 
"an  intrusion  by  one  lotowner  of  his  foundation  wall  upon  the 
land  of  the  adjoining  owner,  without  permission,  is  a  trespass, 
and  may  be  treated  as  a  disseisin;  but,  if  the  owner  of  the  land 
so  intruded  upon  extends  his  own  building  to  his  line,  and 
rests  it  upon  such  wall,  and  occupies  the  same  continuously,  he 
thereby  elects  to  treat  the  intrusion  as  a  mere  trespass,  and  can- 
not maintain  ejectment  therefor."  While  it  is  found  in  the 
case  at  bar  that  the  eaves  of  the  defendant's  **®  bam  projected 
ten  or  eleven  inches  over  the  line,  yet  it  was  also  found  that  the 
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eaves  of  the  plaintiff's  barn  projected  under  the  eaves  of  the 
defendant's  barn  sufficiently  to  carry  the  water  from  both  roofs 
northward  onto  the  defendant's  land.  There  is  no  dispute  but 
that  each  party  owns  and  occupies  to  the  line  mentioned.  The 
only  dispute  is  as  to  whether  the  plaintiff  can  maintain  eject- 
ment for  such  projection  of  the  eaves  of  the  defendant's  barn, 
upon  the  facts  found;  in  other  words,  whether  the  plaintiff  can 
thus  occupy  his  premises  clear  to  his  line,  and  at  the  same  time 
maintain  ejectment  for  such  mere  intrusion.  And  we  must 
hold  that  he  cannot.  There  are  cases  holding  that  one  is  liable 
in  ejectment  for  the  projection  of  his  roof  over  another's  land: 
Murphy  v.  Bolger,  60  Vt.  723;  Sherry  v.  Frecking,  4  Duer,  452. 
In  others  it  is  held  that  such  action  cannot  be  maintained:  Aiken 
V.  Benedict,  39  Barb.  400;  Vrooman  v.  Jackson,  6  Hun,  326. 
See,  also,  Leprell  v.  Kleinschmidt,  112  N.  Y.  364,  where  the 
question  was  left  undetermined;  Harrington  v.  Port  Huron,  86 
Mich.  46.  It  is  unnecessary  to  determine  the  question  in  the 
case  at  bar. 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  dismiss  the  com- 
plaint. 

EJECTMENT— RIGHT  OP  ACTION.— Plaintiff  in  ejectment,  or 
the  statutory  action  in  the  nature  of  ejectment,  may  recover  on 
proof  of  prior  actual  possession  only  as  against  a  mere  trespasser 
In  possession,  without  regard  to  the  validity  or  sufficiency  of  the 
muniments  of  title  offered  in  evidence  to  support  a  recovery:  Green 
V,  Jordan,  83  Ala.  220;  3  Am.  St.  Rep.  711.  Ejectment  will  lie  only 
for  things  whereof  possession  may  be  delivered,  and  It  will  not  lie 
for  a  mere  license,  an  incorporeal  hereditament,  right  of  way,  or 
an  easement:  Hancock  v.  McAvoy,  151  Pa,  St.  460;  SI  Am.  St  Rep. 
774,  and  note. 


Curry  v.  Colburn, 

[99  Wisconsin,  319.] 

THE  DELIVERY  OF  A  DEED  Is  a  question  of  intention. 
The  handing  of  it  to  the  grantee,  to  be  taken  to  his  lawyer  for  ex- 
amination, with  the  understanding  that  the  parties  will  meet  sub- 
sequently and  complete  their  bargain,  is  not  a  delivery.  There 
can  be  no  doiivery  of  a  conveyance  until  the  grantor  parts  with  it 
with  the  intent  to  pass  the  title. 

DEED— PAROL  EVIDENCE  TO  PROVE  THAT,  THOUGH 
GIVEN  TO  THE  GRANTEE,  IT  WAS  NOT  DELIVERED.— It  is 
always  competent  to  show  by  parol  evidence  that  a  deed,  although 
put  in  the  grantee's  hands  by  the  grantor,  was  not  delivered  with 
Intent  to  pass  the  title,  unless  the  grantor,  or  those  claiming  under 
him,  are  in  some  way  estopped  from  denying  delivery. 
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AVebster  &  Classon,  for  the  appellant. 
George  C.  Greene,  for  the  respondent. 

«2«»  BARDEEN,  J.  The  plaintiff  brings  this  action  in  eject- 
in  en  t  to  recover  possession  of  a  tract  of  land  in  the  city  of  Mari- 
nette. The  answer  is  a  general  denial,  and  a  counterclaim  sub- 
stantially to  the  effect  that  both  parties  claim  title  from  one 
Fairchild,  and  that  the  deed  under  which  plaintiff  claims  title 
was  never  in  fact  delivered  to  him  with  intent  to  pass  title.  A 
reply  asserts  the  validity.of  plaintiff's  deed,  and  that  defendants 
took  title  with  notice  of  the  plaintiff's  rights.  The  chief 
question  litigated  on  the  trial  was  whether  the  deed  from  Fair- 
child  to  plaintiff  had  ever  been  delivered.  The  court  found 
that  such  deed  was  handed  by  Fairchild  to  plaintiff  merely  for 
examination  and  inspection,  and  was  not  delivered  with  the  in- 
tention of  passing  the  title.  As  conclusions  of  law,  the  court 
found  that  defendants  were  entitled  to  judgment  dismissing  the 
complaint  and  canceling  said  deed. 

There  is  ample  evidence  to  support  the  conclusions  arrived  at 
by  the  trial  judge,  and  his  findings  of  fact  cannot  be  disturbed. 
The  deed  in  question  was  not  dated  or  acknowledged.  It  was 
simply  handed  to  plaintiff  by  Fairchild,  at  the  former's  request, 
to  be  taken  to  his  lawyer  for  examination,  and  the  parties  were 
to  meet  later  to  complete  the  bargain.  No  particular  form  is 
necessary  to  constitute  the  delivery  of  a  deed.  It  is  sufficient 
when  the  deed  is  executed,  and  the  minds  of  the  parties  to  it 
meet,  expressly  or  tacitly,  in  the  purpose  to  give  it  present 
effect:  Bogie  v.  Bogie,  35  Wis.  659.  Like  every  other  contract, 
there  must  be  a  meeting  of  the  minds  oif  the  contracting  par- 
ties— the  one  to  sell  and  convey,  and  the  other  to  purchase  and 
receive — ^before  the  agreement  is  consummated:  Welch  v.  Sack- 
ett,  12  Wis.  243.  The  question  of  delivery  is  largely  of  *** 
intention:  1  Devlin  on  Deeds,  sec.  262.  And  a  deed  never  be- 
comes operative  until  it  is  delivered  with  the  intent  that  it 
shall  become  effective  as  a  conveyance:  1  Devlin  on  Deeds,  sec. 
262.  Counsel  for  the  plaintiff  arprue  earnestly  that,  because  the 
deed  was  handed  by  Fairchild  to  the  plaintiff,  this  constituted  a 
full  and  complete  delivery,  and  that  evidence  was  not  admissible 
to  show  the  actual  condition  then  existing.  No  doubt,  a  great 
deal  of  discussion  and  unnecessary  refinement  may  be  found  in 
the  books,  bearing  upon  this  question;  but  the  main  principle 
must  predominate,  that,  to  constitute  a  valid  delivery  of  a  deed, 
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the  grantor  must  part  with  his  dominion  over  it,  with  intent  to 
pass  the  title. 

The  ancient  rule  that  a  deed  cannot  be  delivered  in  escrow  t* 
the  grantee  in  no  way  conflicts  with  our  conclusions.  A  deliv- 
ery in  escrow  contemplates  complete  loss  of  control  over  the 
deed.  Here  the  incomplete  deed  was  handed  to  the  grantee,  to 
take  to  his  lawyer  for  inspection.  By  the  terms  of  their  agree- 
ment of  sale,  a  mortgage  was  to  be  made,  a  party  wall  contract 
was  to  be  executed,  and  part  of  the  consideration  to  be  paid. 
There  was  nothing  in  the  circumstances  to  show  that  Fairchild 
in  any  way  intended  to  part  with  his  dominion  over  the  deed. 
On  the  contrary,  they  all  tend  to  establish  the  conclusion  ar- 
rived at  by  the  trial  court.  That  parol  evidence  is  admissible 
to  show  that  a  written  instrument  has  never  been  delivered  so 
as  to  bind  the  parties  thereto  is  established  by  the  following 
cases:  Gibbons  v.  Ellis,  83  Wis.  434;  Price  v.  Hudson,  135  111. 
284;  Brackett  v.  Barney,  28  N.  Y.  333;  Eoberts  v.  Jackson,  1 
Wend.  478;  Reichart  v.  Wilhelm,  83  Iowa,  510.  In  Price  v. 
Hudson,  125  111.  284,  the  court  remark:  '*It  is  not  competent  to 
control  the  effect  of  the  deed  by  parol  evidence,  when  it  has 
once  taken  effect  by  delivery,  but  it  is  always  competent  to  show 
that  the  deed,  although  in  the  grantee's  hands,  has  never  in  fact 
been  delivered,  unle^  the  grantwr,  or  those  claiming  through 
him,  ^^^  are  estopped  in  some  way  from  asserting  the  nonde- 
livery of  the  deed." 

Not  to  prolong  this  discussion,  we  conolude  that  the  decision 
of  the  trial  judge  upon  the  law  finds  ample  support  both  upon 
principle  and  authority. 

By  the  Court.    The  judgment  of  the  circuit  court  is  affirtned. 

DEEDS— DELIVERY  OF— WHAT  CONSTITUTES.- The  ques- 
tion of  delivery  Is  said  to  be  mainly  one  of  intention,  and  the  rule 
<?ommonly  stated  is,  that  a  delivery  is  complete  when- there  Is  an  In- 
tention manifested  on  the  part  of  the  grantor  to  malie  the  instrument 
his  deed,  and  for  it  to  pass  the  title  at  the  time:  See  monographic 
note  to  Brown  v.  Westerfield,  53  Am.  St.  Rep.  544,  as  to  what  is 
delivery  of  a  deed.  The  mere  placing  of  a  deed  In  the  hands  of  one 
of  the  grantees  does  not  necessarily  constitute  a  delivery:  Wilson  v. 
Wilson,  158  111.  567;  49  Am.  St  Rep.  176,  and  note.  The  important 
test  of  a  delivery  In  any  case  Is  the  Intent  with  which  the  act  or 
acts  relied  on  as  the  equivalent  or  substitute  for  actual  delivery, 
were  done:  Weber  v.  Christen,  121  111.  91;  2  Am.  St  Rep.  6& 
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Bassett  V.  Bassett. 

[99  WISCONSIN,  344.] 

ALIMONY— POWEK  OF  COURT  TO  PROVIDE  FOR 
AFTER  A  DIVORCE.— Under  a  statute  declaring  that  if  a  judgment 
provide  for  alimony  or  other  allowance  for  a  wife  and  children, 
or  either  of  them,  the  court  may,  from  time  to  time,  on  petition  of 
of  either  party,  revise  and  alter  such  judgment  respecting  the 
amount  of  alimony  or  allowance,  the  court  which,  at  the  granting 
of  a  divorce,  made  no  provision  whatever  for  alimony  or  allowance, 
cannot  subsequently  and  after  expiration  of  the  term  make  a  pro- 
vision upon  these  subjects. 

Edward  S.  Bragg,  for  the  appellant. 
DeW.  C.  Priest,  for  the  respondent. 

^""^  BARDEEN,  J.  The  question  involved  in  this  appeal  is 
new  and  interesting,  and  is  raised  for  the  first  time  in  this  court. 
It  depends  largely,  if  not  entirely,  upon  the  proper  reading  and 
construction  of  section  2369  of  the  Revised  Statutes  of  1878, 
which  is  as  follows:  "After  a  judgment  providing  for  alimony 
or  other  allowance  for  the  wife  and  children,  or  either  of  them, 
or  for  the  appointment  of  trustees  as  aforesaid,  the  court  may, 
from  time  to  time,  on  the  petition  of  either  of  the  parties,  revise 
and  alter  such  judgment,  respecting  the  amount  of  such  ali- 
mony or  allowance,  and  the  judgment  thereof,  ....  and  may 
make  any  judgment  respecting  any  of  said  matters  which  such 
court  might  have  made  in  the  original  action.  But  when  a 
final  division  of  the  property  shall  have  been  made  under  the 
provisions  of  section  2364,  no  other  provision  shall  be  thereafter 
made  for  the  wife,"  The  nature  of  the  '*'**  judgment  and  any 
power  of  the  court  over  it  must  be  determined  by  the  proper 
construction  of  this  statute.  Except  in  cases  coming  within 
some  statutory  power,  it  is  the  settled  law  of  this  state  that  the 
courts  have  no  power  to  revise,  alter,  or  set  aside  their  judg- 
ments after  the  term  at  which  they  were  rendered:  Aetna  etc. 
Ins.  Co.  V.  McCormick,  20  Wis.  265;  Salter  v.  Hilgen,  40  Wis. 
363;  Bacon  v.  Bacon,  43  Wis.  197;  Day  v.  Mertlock,  87  Wis.  577. 
And  this  rule  applies  to  all  matters  on  which  the  mind  of  the 
court  did  act,  or  is  presumed  from  the  record  to  have  acted,  in 
the  rendition  of  the  judgment;  else,  there  might  never  be  an 
end  of  litigation. 

The  courts  in  this  state  have  no  common-law  jurisdiction  over 
the  subject  of  divorces,  and  their  authority  is  confined  alto- 
gether to  the  exercise  of  such  express  and  incidental  powers  as 
are  conferred  by  the  statute:  Kempster  v.  Evana,  81  Wis.  247. 
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This  is  also  the  rule  in  New  York:  Erkenbrach  v.  Erkenbracli, 
96  N.  Y.  456.  Another  proposition  quite  firmly  settled  by 
the  adjudications  in  this  state  is  that  the  revisory  power  of  the 
court,  under  this  section,  is  always  open  when  the  court  has,  in 
the  first  instance,  granted  alimony  or  made  some  allowance  short 
of  a  final  division  of  the  husband's  property:  Campbell  v.  Camp- 
bell, 37  Wis.  206;  Cook  v.  Cook,  56  Wis.  195;  43  Am.  Kep.  706; 
Blake  v.  Blake,  75  Wis.  339.  These  decisions  recognize  the  fact 
that  the  power  of  the  court  in  this  respect  is  limited  and  envir- 
oned by  the  letter  at  the  statute,  and  cannot  be  exercised  except 
in  cases  that  come  plainly  within  its  terms.  Mr.  Justice  Taylor, 
in  a  concurring  opinion  in  Cook  v.  Cook,  56  Wis.  195,  43  Am. 
Eep.  706,  however,  seems  to  have  lost  sight  of  the  limitations 
which  bind  the  courts.  He  there  makes  the  broad  statement 
that  "the  power  of  the  court  to  award  alimony  to  a  wife  in  a 
divorce  suit  does  not  depend  on  the  fact  that  some  alimony  was 
awarded  at  the  time  the  judgment  of  divorce  was  granted."  He 
was  somewhat  cautiously  followed  by  Chief  Justice  Cole  in  Cru- 
gom  V.  Crugom,  ^*''  64  Wis,  253.  In  that  case,  as  in  this,  the 
judgment  was  silent  as  to  alimony,  and  the  record  did  not  show 
that  any  claim  was  made  by  the  wife  for  alimony.  The  learned 
chief  justice  says:  "The  tendency  of  the  decisions  to  which  we 
have  referred  clearly  is  that  the  court  has  the  statutory  power 
to  award  alimony,  though  the  judgment  for  divorce,  long  since 
rendered,  does  not  mention  it."  But  in  every  decision  to  which 
he  makes  reference  some  provision  had  been  made  in  the  orig- 
inal judgment  for  the  wife,  short  of  final  division  of  the  prop- 
erty. 

In  the  case  at  bar,  the  plaintiff,  in  her  complaint,  demanded 
an  allowance  as  alimony  or  a  division  of  the  property.  She 
Bought  the  enforcement  of  a  preliminary  order  requiring  the  de- 
fendant to  pay  alimony,  but  was  defeated.  She  then  took  her 
judgment,  which  was  silent  as  to  alimony.  The  law  presumes 
that  every  question  involved  in  the  action  was  passed  upon  by 
the  court;  and  the  judgment  became  final,  not  only  as  to  the 
matter  actually  determined,  but  as  to  every  other  matter  which 
the  parties  might,  under  the  pleadings,  have  litigated  in  the 
cause:  Kamp  v.  Kamp,  59  N,  Y.  212.  So  when  the  plaintiff  took 
her  judgment  without  securing  the  rights  she  might  have  ob- 
tained under  the  pleading,  it  may  well  be  claimed  that  the  judg- 
ment stands  res  adjudicata  for  all  time.  But,  were  this  not  so, 
•we  still  think  she  is  remediless  under  the  statute.  It  says:  "After 
a  judgment  providing  for  alimony,  or  other  allowance  for  the 
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wife  and  children,  or  either  of  them,"  the  court  may  revise  and 
alter  the  same.  The  policy  of  the  law  is  that  judgments  once 
solemnly  entered  shall  be  final  and  conclusive,  and,  when  the 
term  is  ended,  "the  record  is  in  the  roll,  and  not  in  the  breast  of 
the  judges.  Under  the  statute,  what  judgment  is  it  that  may 
be  altered  and  revised  after  the  term?  Clearly,  only  such  a  judg- 
ment as  shall  have  made  some  provision  for  alimony  or  allowance 
to  the  wife.  By  expressly  granting  the  authority  to  revise  or 
alter  a  particular  ****  judgment,  it  impliedly  prohibits  the  exer- 
cise of  that  power  as  to  any  other  judgment.  We  therefore  de- 
sire to  say  with  as  much  emphasis  as  we  may  that,  under  this 
section  of  the  statute,  the  trial  court  has  no  power  to  alter  or 
revise  a  judgment  for  divorce  unless  the  judgment  itself  shows- 
that  some  provision  was  made  for  alimony,  or  some  allowance- 
made  to  the  wife.  Whatever  was  said  in  the  Crugom  case  or- 
prior  cases  in  conflict  with  this  construction  must  be  deemed  to 
be  overruled.  The  conclusion  arrived  at  seems  amply  sustained 
by  a  reading  of  other  sections  of  the  statutes  relating  to  divorce. 
By  the  Court.  The  order  of  the  county  court  of  Fond  du  Lac 
county  is  reversed,  the  defendant  to  pay  clerk's  fees  and  cost  of  J 
printing  plain tifE's  brief. 


MARRIAGE  AND  DIVORCE  —  ADIMONY  —  ALDOWANUE 
AFTE.R  DECREE  OF  DIVORCE.— A  judgment  In  a  divorce  suit 
Bettlinjr  the  property  rights  of  the  parties  without  an  award  of  ali- 
mony Is,  after  the  time  for  appeal  has  elapsed,  as  final  as  any  other 
kind  of  a  judgment,  except  ko  far  as  the  power  to  modify  it  may 
be  reserved  by  the  court  Itself,  or  is  given  by  statutory  provisions. 
In  such  a  case,  in  the  absence  of  such  reservation  or  power,  tJie 
court  has  no  jurisdiction  to  make  an  order  or  supplemental  decree 
granting  alimony  for  the  support  of  the  wife  and  children:  Howell 
v.  Howell.  lf>4  Cal.  45;  43  Am.  St.  Rep.  70,  and  note.  See  extended 
note  to  Buck  minster  v.  Buckminfrfcr.  88  Am.  Dec.  657,  and  mono- 
graphic note  to  Methvln  v.  Methvln,  15  Ga.  97;  60  Am.  Dec.  665. 


Fiedler  v.  Howard. 

[99  WWCOKSIN,  888.] 

HUSBAND  AND  WIFE.— A  note  executed  to  and  In  the  nam* 
of  a  husband  and  wife  vests  In  them  as  joint  tenants,  and  upon  th» 
death  of  either  belongs  wholly  to  the  survivor. 

HUSBAND  AND  WIFE— FRAUD  UPON  ORRDITOR8  BY 
TAKING  NOTE  IN  .TOINT  NAMES  OF.-If  a  husband  and  wife 
have  a  homestead  which  he  wishes  to  sell,  but  she  refuses  to  Join  In 
a  conveyance  unless  a  note  and  mortgage,  to  be  given  for  a  part  of 
the  purchase  price,  are  In  the  joint  names  of  herself  and  husband, 
and  they  are  bo  taken,  the  transaction  Is  not  fraudulent  a«  agaJn«t 
Am.  »r.  Rbf.,  Vox..  LXVII.— 66 
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-his  creditors,  and,  upon  his  death,  the  whole  title  to  such  note  r^sts 
'In  her,  and  the  creditors  have  no  interest  therein. 

APPEAL— ESlX)PrEL  TO  INSIST  UPON  WAIVER  OF 
UIGHT  OF.— If  a  respondent  insists  that  an  appellant  file  a  bond 
on  appeal,  and  obtains  an  order  of  court  requiring  it  to  be  filed, 
■which  order  Is  complied  with,  such  respondent  waives  any  objection 
4;hat  the  right  of  appeal  had,  before  the  procuring  of  such  order, 
•Ijeen  waived  by  the  appellant  by  his  accepting  some  benefit  under 
the  judgment  appealed  from. 

APPEAL,  RIGHT  OF,  WHEN  NOT  WAIVED  BY  ACCEFT- 
ING  BENEFIT  UN1>ER  A  JUDGMENT.— If  a  party  is  entiUed  to 
-a  sum  of  money  absolutely  under  a  judgment,  he  is  not,  by  accept- 
ing that  money,  precluded  from  prosecuting  an  appeal  which  does 
not  involve  the  reversal  of  that  part  of  the  judgment  or  decree 
•under  which  he  talies  the  money. 

Action  by  plaintiff  as  executor  of  Henry  Howard,  deceased, 
to  recover  from  his  wife  a  note  and  mortgage.  The  deceased 
«nd  his  wife  occupied  a  homestead  and  other  property  which 
lie  was  desirous  of  selling,  but  she  refused  to  join  in  the  con- 
"veyance  unless  the  note  and  mortgage  in  question,  which  were 
■for  the  balance  of  the  purchase  price,  should  be  executed  in 
the  joint  names  of  herself  and  husband.  They  were  so  exe- 
cuted, and  she  joined  in  the  conveyance.  The  plaintiff  claimed 
that  the  decedent  was  indebted  to  various  persons,  and  that  the 
note  was  required  to  obtain  money  to  discharge  these  debts. 
The  trial  court  found  that  the  note  belonged  one-half  to  the  de- 
cedent and  the  other  half  to  the  defendant,  that  the  creditors 
•were  entitled  to  be  paid  out  of  the  husband's  share,  and  that 
the  plaintiff,  as  executor,  was  entitled  to  the  possession  of  the 
■note  for  the  purpose  of  collecting  it  and  dividing  the  proceeds. 
Before  the  entry  of  the  judgment  the  note  had  been  paid  in  full 
to  a  bank,  which  held  it  as  collateral  security  for  a  debt  due  from 
Ihe  defendant.  The  money  so  paid  to  the  bank  was  collected  by 
"the  plaintiff,  and  one-half  thereof  paid  to  the  defendant.  The 
plaintiff  appealed  from  that  part  of  the  judgment  which  awarded 
i;he  defendant  one-half  of  the  note,  and  she  appealed  from  the 
whole  of  the  judgment. 

P.  A.  Orton,  for  the  plaintiff. 

Spensley  &  Mcllhon,  for  the  defendant. 

^^  BARDEEN,  J.  The  main  question  arising  on  this  ap- 
•peal  is  whether  the  defendant  is  entitled  to  the  whole  amount  of 
"the  mortgage  given  by  Stude,  or  only  to  one-half,  as  found  by 
the  trial  court.  Counsel  for  plaintiff  concede  that,  as  against 
the  heirs  or  next  of  kin  of  Howard,  the  wife,  as  survivor  of  her 
Jbusband,  is  entitled  to  the  mortgage  and  the  proceeds  therefrom. 
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But  it  is  said  Howard  left  creditors,  and  that  his  estate  is  insuf- 
ficient to  pay  them;  that  it  was  the  intention  of  Howard  to  make 
A  gift  to  his  wife;  and  that  she  cannot  hold  the  mortgage  so  long 
as  there  are  unpaid  creditors.  The  third  finding,  which  is  am- 
ply supported  by  ^®'*  the  evidence,  is,  substantially,  that  How- 
ard owned  eighty  acres  of  land,  forty  of  which  was  his  home- 
stead. He  desired  to  sell,  but  his  wife  refused  to  sign  the  deed 
80  as  to  cut  off  and  bar  her  dower  and  homestead  interests.  It 
was  then  agreed  that,  if  she  would  sign  the  deed,  the  note  and 
mortgage  to  be  given  by  the  purchaser  for  part  of  the  purchase 
money  should  be  made  payable  to  Howard  and  his  wife  jointly. 
This  deal  was  consummated  October  22,  1891,  and  Howard  died 
November  19,  1894.  Upon  these  facts  the  court  concludes  that, 
80  far  as  the  creditors  of  Howard  are  concerned,  this  mortgage 
belonged  one-half  to  each — to  Mr.  and  Mrs.  Howard.  We  are 
not  referred  to  any  item  of  evidence  or  finding  of  fact  that 
tends  even  remotely  to  support  this  conclusion. 

The  status  of  Mr.  and  Mrs.  Howard  with  reference  to, this 
mortgage  must  be  determined  as  of  the  time  of  the  transaction. 
Section  2068  of  the  Eevised  Statutes  of  1878  says  that  "all 
grants  and  devises  of  lands  made  to  two  or  more  persons,  except 
as  provided  in  the  following  section,  shall  be  construed  to  create 
estates  in  common,  nnd  not  in  joint  tenancy,  unless  expressly 
declared  to  be  in  joint  tenancy."  The  succeeding  section  (2069) 
Bays:  "The  preceding  section  shall  not  apply  to  mortgages,  nor 
to  devises,  or  grants  made  in  trust,  or  made  to  executors,  or  to 
husband  and  wife."  The  doctrines  of  the  common  law  must 
therefore  be  applied  to  this  transaction,  as  it  comes  clearly  with- 
in the  exception  of  the  statute.  The  rule  that  there  may  be  a 
joint  tenancy  of  personalty  is  recognized  and  upheld  in  Farr  r. 
Trustees  of  Grand  Lodge  A.  0.  U.  W.,  83  Wis.  446,  35  Am.  St. 
Rep.  73,  and  the  right  of  survivorship  is  maintained.  In  Draper 
v.  Jackson,  16  Mass.  480,  it  was  decided  that  a  note  and  mort- 
gage made  to  husband  and  wife  shall  go  to  the  wife,  if  she  sur- 
vive her  husband,  and  not  to  the  executor  of  the  husband.  This 
waa  in  recognition  of  the  common-law  rule  that,  when  an  estate 
is  granted  to  husband  and  wife,  they  take  by  entireties,  and  not 
by  moieties:  Ketchum  v.  Walsworth  ^®*  5  Wis.  95;  68  Am.  Dec. 
49;  Brown  v.  Baraboo,  90  Wis.  151.  In  the  matter  of  real 
estate,  the  husband  could  not  encumber  or  alienate  such  an  estate 
80  as  to  prevent  the  wife,  and  her  heirs  after  his  death,  from 
enjoying  it  discharged  from  his  debts  and  engagements.  He 
might,  as  held  in  Bennett  v.  Child,  19  Wis.  362,  88  Am.  Dec. 
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692,  alienate  his  life  estate,  but  could  not  give  title  that  would 
be  available  to  his  grantee  if  his  wife  survived  him. 

There  is  no  claim  in  the  case  at  bar  that  the  transaction  in 
question  was  entered  into  to  defraud  creditors.  Even  were  this 
so,  it  could  not  be  disturbed  under  the  proof  in  this  case.  Forty 
acres  of  the  land  conveyed,  and  which  merged  in  this  mortgage, 
was  the  homestead  of  the  parties,  and  exempt  from  the  claims 
of  all  the  creditors.  There  being  no  proof  as  to  the  value  of 
the  homestead  forty,  the  court  would  not  be  justified  in  taking 
any  part  of  tliis  fund  to  pay  creditors.  It  may  well  be  that  the 
four  hundred  dollars  in  cash  paid  by  Stude,  at  the  time  of  the 
execution  of  the  deed,  to  Howard,  was  the  full  value  of  the  non- 
exempt  forty.  At  any  rate,  without  proof  to  show  that  this 
mortgage  included  the  purchase  price  of  nonexempt  property, 
the  court  would  have  no  authority  to  apply  it  to  the  payment  of 
creditors,  if  it  be  admitted  the  creditors  might  follow  it.  The 
transaction  was  in  no  sense  a  gift  to  the  wife.  The  release  by 
the  wife  of  her  dower  and  homestead  interest  was  a  good  con- 
sideration to  support  this  arrangement:  See  Allen  v.  Perry,  56 
Wis.  178.  The  conclusion  of  the  trial  court,  that  "it  must  be 
presumed  that  the  creditors  trusted  Howard  on  the  strength  of 
this  fund,  and  they  are  as  much  entitled  to  his  share  as  though 
he  had  realized  his  part  of  the  mortgage  in  his  lifetime,''  was 
made  under  a  misapprehension  of  the  law.  There  was  nothing 
unfair  or  unjust  in  the  transaction;  nor  does  it  appear  to  have 
been  done  with  any  fraudulent  design  to  secrete  his  property,  or 
put  it  beyond  the  reach  of  creditors. 

It  may  be  doubted  if  there  was  any  legal  proof  before  the 
••*  court  that  there  were  any  creditors.  The  only  proof  on 
that  subject  was  the  production  of  some  unauthenticated  bills 
alleged  to  have  been  filed  with  the  county  judge.  So  far  as  ap- 
pears, none  of  these  claims  were  ever  allowed  by  the  county 
court  against  Howard's  estate.  The  records  of  the  county  court 
were  not  identified,  except  by  testimony  that  they  were  in  the 
handwTiting  of  the  county  judge.  The  mere  production  of  a 
lot  of  unauthenticated  bills  is  hardly  sufficient  to  sustain  a  find- 
ing that  deceased  left  unpaid  debts.  So,  under  the  proof  in  this 
case,  the  court  plainly  erred  in  holding  that  the  plaintiff  was 
entitled  to  any  portion  of  this  mortgage  fund. 

It  is  said,  however,  that  the  defendant  waived  her  right  of 
appeal,  because  she  has  accepted  the  provisions  of  the  judgment 
made  for  her  benefit.     If  this  be  true,  the  facts  disclosed  by  the 
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record  would  be  equally  fatal  to  the  plaintiff's  appeal.  He  has, 
quite  as  much  as  the  defendant,  accepted  the  fruits  of  the  judg- 
ment, and,  having  come  here  himself,  cannot  be  heard  to  ques- 
tion the  right  of  his  opponent  to  appeal.  But  the  plaintiff  has 
done  more  to  estop  himself.  When  the  defendant  sought  to  set- 
tle the  bill  of  exception^  plaintiff  insisted,  and  at  his  request 
the  court  ordered,  that  the  defendant,  as  a  condition  of  permit- 
ting service  af  a  bill  of  exceptions,  should  file  a  bond  condi- 
tioned as  set  forth  in  the  statement  of  facts.  The  filing  of  this 
bond,  in  legal  effect,  restored  the  plaintiff  to  his  rights  substan- 
t'ally  as  they  stood  before  he  paid  any  money  to  defendant. 
Having  demanded  the  bond  as  a  condition  for  granting  relief  to 
defendant,  he  canned;  appear  here  in  very  good  grace,  and  urge 
the  objection  noted.  He  comes  fairly  within  the  principle  de- 
cided in  Cook  V.  McComb,  98  Wis.  526,  and  cases  cited,  although 
not  within  the  letter  of  the  decision. 

The  question  of  the  waiver  of  the  part/s  right  to  appeal  by 
acceptance  of  benefits  under  an  order  or  judgment  has  been 
before  this  court  in  a  number  of  cases:  Cogswell  v.  ***  CoUey, 
22  Wis.  399;  Flanders  v.  Merrimac,  44  Wis.  621;  Webster-Glover 
Lumber  etc.  Co.  v.  St.  Croix  Co.,  71  Wis.  317;  Hixon  v.  Oneida 
Co.,  82  Wis.  515;  Laird  v.  Giffin,  84  Wis.  286;  Wirth  v.  Bartdl, 
89  Wis.  594.  And,  because  there  has  been  some  little  inaccuracy 
of  statement  in  some  of  the  cases,  it  has  been  thought  best  that 
the  question  be  set  at  rest.  In  Cogswell  v.  Colley,  22  Wis.  399, 
Mr.  Justice  Paine  rightfully  holds  that,  where  a  new  trial  has 
been  granted  on  condition  that  defendant  shall  pay  the  costs 
of  the  former  trial,  plaintiff  cannot  accept  the  costs  and  then 
maintain  an  appeal  from  the  order.  It  is  based  on  the  idea  that 
a  suitor  will  not  be  permitted  to  assume  the  inconsistent  posi- 
tion of  complaining  against  the  order,  and  at  the  same  time  ac- 
cepting the  fruits  of  it.  The  learned  justice,  however,  recog- 
nizes the  distinction  which  we  wish  to  emphasize;  and  that  is 
that,  where  a  party  is  entitled  to  a  certain  sum  of  money  abso- 
lutely under  a  judgment,  he  is  not,  by  accepting  that  money, 
precluded  from  prosecuting  an  appeal  which  does  not  involve  a  ' 
reversal  of  that  part  of  the  judgment  or  decree  under  which  he 
takes  the  money.  This  we  believe  to  be  the  true  rule,  and  in 
accordance  with  correct  ideas  of  the  law.  The  effort  of  the 
courts  is  to  prevent  parties  assuming  inconsistent  positions,  and 
**l)lowing  hot  and  cold'*  in  the  same  breath.  If  the  benefit  re- 
ceived is  dependent  upon,  or  was  granted  as  a  condition  of,  the 
order  or  judgment  attacked,  clearly  the  party  ought  not  to  b« 


870  Fiedler  v.  Howard.  [Wiaconflin, 

permitted  to  carry  on  his  warfare.  But  if  the  conditions  of  the 
order  or  judgment  under  which  he  is  granted  a  favor  are  inde- 
pendent and  separable  from  those  sought  to  be  overturned, 
there  seems  to  be  nothing  in  reason  or  justice  to  prevent  him 
from  seeking  to  vindicate  in  the  appellate  court  the  right  de- 
nied him  in  the  trial  court.  This  right  was  sanctioned  in  New 
York  in  the  early  case  of  Clowes  v.  Dickenson,  8  Cow.  328,  and 
has  since  been  followed  in  that  state  by  an  unbroken  line  of  de- 
cisions: Benkard  v.  Babcock,  27  How.  Pr.  391;  Higbee  v.  West- 
lake,  14  N.  Y.  281;  ^^''  Farmers'  Loan  etc.  Co.  "v.  Bankers  etc. 
Tel.  Co.,  109  N.  Y.  342;  Mellen  v.  Mellen,  137  N.  Y.  606. 

In  Flanders  v.  Merrimac,  44  Wis.  621,  the  plaintiff  applied 
for  a  change  of  venue.  The  court  granted  the  application  on 
condition  that  he  pay  certain  costs.  He  paid  the  costs,  and  took 
the  order  changing  the  place  of  trial;  and  Taylor,  J.,  says:  ''And 
it  would  seem  equally  clear  that  the  applicant,  having  taken  the 
benefit  of  the  order  conditioned  upon  the  payment  of  costs,  can- 
not now  appeal  and  get  rid  of  the  condition."  It  will  be  seen 
that  emphasis  is  laid  upon  the  conditional  character  of  the  re- 
lief granted,  and  that,  having  accepted  the  order  upon  the  terms 
imposed,  he  has  waived  his  right  to  appeal.  This  case  is  cited 
to  sustain  the  decision  of  this  court  in  Webster-Glover  etc.  Co.  v. 
St.  Croix  Co.,  71  Wis.  317.  The  action  was  to  set  aside  certain 
taxes.  The  court  found  that  a  part  of  the  taxes  were  valid  and 
a  part  invalid,  and  entered  an  order  requiring  the  plaintiff  to 
pay  into  court  the  valid  tax,  and  rendered  judgment  setting 
aside  the  invalid  tax.  The  defendant  claimed  that  the  entire  tax 
was  valid.  The  money  paid  into  court  was  paid  over  to  defend- 
ant The  defendant  then  appealed,  and  sought  to  have  the  judg- 
ment reviewed.  The  decision  was  to  the  effect  that,  having  ac- 
cepted this  money,  the  defendant  was  precluded  from  pursuing 
its  appeal,  on  the  ground  that  to  allow  it  to  do  so  would  'T)e  con- 
trary to  that  just  principle  which  forbids  one  from  claiming 
under,  and  at  the  same  time  repudiating,  any  instrument";  also, 
citing  the  Cogswell  case.  The  judgment  of  the  trial  court  pro- 
vided that  the  payment  by  plaintiff  of  the  sum  specified  should 
be  in  full  payment,  satisfaction,  and  discharge  of  all  taxes  upon 
its  lands.  Perhaps  this  decision  can  be  supported  upon  the 
ground  that  the  acceptance  of  this  money  was  an  acceptance  by 
defendant  of  the  conditions  of  the  judgment;  but,  independent 
of  the  conditional  character  of  ^**®  the  judgment,  no  good  rea- 
son is  perceived  why  the  defendant  might  not  have  received  the 
amount  adjudged  absolutely  to  be  its  due,  and  still  have  sought 
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to  secure  the  tax  decreed  to  be  void.  The  provision  of  the  judg- 
ment as  to  the  taxes  decreed  to  be  valid  and  those  declared  in- 
valid were  separable  and  independent,  and  on  the  defendant's- 
appeal  only  those  parts  of  it  put  in  peril  were  those  that  related 
to  the  invalid  tax.  It  is  only  when  the  appellant  stands  in  th&- 
attitude  of  holding  the  fruits  of  the  judgment  to  which  he  may 
not  be  entitled  if  his  appeal  succeeds  that  the  rule  stated  appliea- 
Alexander  v.  Alexander,  104  N.  Y.  643.  In  this  view,  the  head- 
note  to  Laird  v.  Giffin,  84  Wis.  286,  is  somewhat  misleading;. 
The  conditional  character  of  the  judgment  is  noted  in  the^ 
opinion,  but  not  recognized  or  stated  in  the  syllabus.  So  what  i» 
said  in  Hixon  v.  Oneida  Co.,  82  Wis.  515,  on  page  530  of  the 
opinion,  must  be  read  in  view  of  what  we  have  heretofore  said  on. 
this  subject.  Wirth  v.  Bartell,  89  Wis.  594,  may  be  consulted^ 
with  profit,  as  illustrating  the  view  we  have  taken. 

The  application  of  these  principles  to  the  case  at  bar,  inde- 
pendent of  the  attitude  of  the  parties  to  each  other,  as  before- 
noted,  leads  us  to  the  conclusion  that  the  defendant  has  not. 
waived  her  right  of  appeal.  So  far  as  her  case  is  concerned,  and 
upon  her  appeal,  she  stands  in  no  peril  of  losing  what  she  has  re- 
ceived. Under  the  judgment  rendered,  she  is  entitled  abso- 
lutely, by  independent  and  separable  provisions,  to  the  money 
/She  has  received.  The  money  paid  her  was  not  paid  under  any 
circumstances  of  accord  and  satisfaction  of  the  judgment,  or 
under  any  conditions  of  the  judgment  that  induced  the  plaintiff" 
to  make  such  payment.  The  view  we  have  taken  renders  nec- 
essary a  reversal  of  those  portions  of  the  judgment  giving  thes 
plaintiff  any  right  to  the  mortgage  fund.  If  it  be  true  that 
plaintiif  has  collected  the  mortgage  debt,  the  new  judgment 
should  bp  in  such  form  ^^^  as  to  protect  the  defendant's  in- 
terest, and  secure  payment  to  her  of  the  entire  amount  unpaid^ 
less  the  amount  retained  by  the  bank  in  payment  of  defendant'*, 
note. 

By  the  Court.  Those  portions  of  the  judgment  of  the  circuit 
court  above  alluded  to  are  reversed,  and  the  balance  of  the  judg- 
ment is  aflRrmed,  and  the  cause  is  remanded  with  directions  to 
enter  judgment  for  the  defendant  in  accordance  with  this. 
opinion. 

HUSBAND  AND  WIFE  AS  JOINT  TENANTS-RIGHT  OP* 
SURVIVOKSHIP.— A  husband  and  wife  may  take  real  estate  a* 
Joint  tenants  or  as  tenants  In  common.  If  the  Instrument  creating  the- 
title  use  apt  words  for  the  purpose:  Thornberj?  v,  WlKplns,  1.3,'S  Ind. 
178;  41  Am.  St  Rep.  422,  and  note.  Under  a  joint  deed  to  a  husband 
and  wife,  they  take  by  entireties,  and  the  estate  thus  created  wltti 
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the  right  of  survivorship,  Is  not  destroyed  nor  affected  by  the  divorce 
of  the  grantees:  Appeal  of  Lewis,  85  Mich.  340;  24  Am.  St.  Rep.  J>4. 
Under  a  conveyance  to  a  husband  and  wife,  if  the  wife  survives, 
she  takes  the  whole  estate,  and  not  as  tenants  in  common  with  cred- 
itors of  the  husband  levying  upon  the  land  in  his  lifetime:  Brownson 
v.  Hull,  16  Vt.  309;  42  Am.  Dec.  517. 

APPEAL  —  WAIVER  OF  RIGHT  TO.— The  general  rule  1», 
that  a  party  in  whose  favor  a  judgment  Is  rendered  cannot  claim 
the  benefit  of  It,  and  at  the  same  time  object  to  it  as  being  for  too 
«mall  a  sum.  So  a  party  accepting  payment  of  a  judgment  or  order, 
or  any  benefit  under  it,  cannot  appeal  from  It:  Extended  note  to 
Clark  V.  Ostrander,  13  Am.  Dec.  548.  But  the  right  of  appeal  Is  not 
waived  by  accepting  a  benefit  under  a  judgment  which  the  appellate 
court  has  power  to  modify  so  as  to  make  it  more  favorable  to  the 
appellant,  without  reversing  or  modifying  that  part  of  It  In  his  favor, 
and  of  which  he  has  secured  the  benefit.  In  such  case,  the  appeal 
can  be  taken  only  from  the  adverse  portion  of  the  Judgment:  Tyler 
T.  Shea,  4  N.  Dak.  377;  50  Am.  St  Bep.  660. 


Cabroll  v.  Chioaqo,  Burlington  &  Northern 
-Railroad  Company. 

199  WncONBIM,  399.1 

NEGLIGENCE— WHEN  PRESUMED  FROM  THE  HAP- 
PENING  OF  AN  ACCIDENT.— If  a  railway  corporation  is  accus- 
tomed to  pay  its  employes  from  an  open  window,  and  they  are  ac- 
customed, when  advancing  to  the  window  to  be  paid,  to  reach  fhelr 
hands  partially  through  the  opening  or  to  rest  them  upon  the  ledge, 
and  it  appears  that  the  window  has  a  catch  and  would  not  fall  if  it 
were  properly  set,  and  on  one  occasion  it  did  fall  and  Injured  a 
person  who  was  there  to  receive  the  pay  of  an  employs,  the  pre- 
sumption arises  from  such  accident  that  there  was  negligence  in  fail- 
ing to  properly  set  such  catch.  The  testimony  of  a  witness 
that  he  set  such  catch  is  not  conclusive  upon  the  jury. 

NSGLIGENCE— PERSON  INJURED,  WHEN  NOT  AN  EM- 
PLOYE.—If  a  person  goes  to  a  window  to  receive  pay  due*  to  a  dis- 
charged employ^  of  a  corporation,  and  Is  there  Injured  through  the 
negligence  of  another  employ^,  the  person  so  injured  is  not  a  co- 
-employ6,  and  hence  Is  not  precluded  from  recovering  for  such  Injury. 

Losey  &  Woodward  and  Andrew  Lees,  for  the  appellant. 

F.  E.  Withrow  and  Doherty  &  Baldwin,  for  the  respondent. 

*<»  WINSLOW,  J.  The  defendant's  contention  is,  that  there 
is  no  evidence  in  the  case  showing  negligence,  and  that  the  acci- 
dent was  not  one  from  the  happening  of  which,  alone,  negligence 
can  be  inferred.  The  evidence  shows  beyond  dispute  that  the 
plaintiff  came  rightfully  to  the  window  to  present  the  order  for 
Malloy's  pay,  pursuant  to  an  express  invitation  by  the  defend- 
ant's employe,  Dolson,  and  in  accordance  with  the  custom  estab- 
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lished  by  the  defendant,  of  paying  off  its  employes  through  this 
open  window.  It  certainly  would  be  very  natural  for  persona 
advancing  to  the  window  for  such  purpose  to  reach  their  hands 
partially  through  the  open  window,  or  rest  them  upon  the  ledge, 
and  the  testimony  showed  that  such  acts  were  frequent  and  cus- 
tomary. Under  such  circumstances,  the  verdict  of  the  jury,  to 
the  effect  tht  such  an  injury  as  happened  to  the  plaintiff  ought 
reasonably  to  have  been  anticipated,  is  based  upon  sufficient  tes- 
timony. The  evidence  also  showed  without  contradiction  that 
the  window  and  the  catch  were  both  in  perfect  condition,  and 
that  the  window  had  never  been  known  to  fall  before  or  since, 
and  would  not  fall  if  the  catch  were  "^^^  properly  set.  These 
facts  clearly  show  that  the  fall  of  the  window  must  have  resulted 
from  Dolson's  failure  to  set  the  catch,  and  makes  the  accident 
one  where  a  presumption  of  negligence  is  raised  from  the  mere 
fact  of  the  happening  of  the  accident  itself.  The  evidence  being 
conclusive  that  the  window  and  the  catch  were  in  good  order,  it 
follows  that  the  negligence  so  presumed  must  have  been  in  the 
failure  to  properly  set  the  catch:  Cummin gs  v.  National  Furnace 
Co.,  60  "Wis.  603.  Quoting  from  the  sentence  approved  in  that 
case:  "When  the  thing  is  shown  to  be  under  the  management  of 
the  defendant  or  his  servants,  and  the  accident  is  such  as,  in  the 
ordinary  course  of  things,  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidejice,  in 
the  absence  of  explanation  by  the  defendant,  that  the  accident 
arose  from  want  of  care.'*  It  is  true  that  the  agent,  Dolson,  tes- 
tified that  he  set  the  catch,  but  we  do  not  regard  this  testimony 
as  conclusive  upon  the  jury  upon  this  question.  The  answers 
to  the  special  questions  are  therefore  supported  by  sufficient  evi- 
dence. 

There  is  a  further  claim  made  that  Carroll  must  be  considered 
ft  coemploy6  of  Dolson.  The  evidence  shows,  however,  that  the 
plaintiff  was  not  in  the  employ  of  the  defendant,  and  that  Mal- 
loy  had  at  some  previous  time  been  an  employ^,  but  had  quit 
prior  to  the  time  of  this  accident;  so  this  claim  necessarily  falls 
to  the  ground. 

It  was  suggested  that  the  answers  to  the  special  questions 
do  not  find  negligence,  but  only  that  Dolson  did  not  fasten 
the  window,  and  that  the  failure  to  fasten  the  window  is  not 
necessarily  negligence.  This  was  not  a  special  verdict,  but  the 
court  of  its  own  motion  submitted  to  the  jury  certain  particular 
questions  of  fact  in  addition  to  the  general  verdict:  Rev.  Stats. 
1878,  sec.  2858.    In  such  case  there  is  no  requirement  that  the 
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special  questions  submitted  shall  cover  all  the  issues  in  the  case. 
There  bedng  a  general  verdict,  it  necessarily  covers  all  the  issues, 
and  there  are  no  exceptions  to  '***^  the  charge,  and  no  additional 
instructions  were  asked  by  the  defendant. 

In  any  view  which  we  have  been  able  to  take  of  the  case,  we 
have  been  unable  to  find  any  error. 

By  the  Court.     Judgment  affirmed. 

NEGLIGENCE— PRESUMPTION  OF— WHEN  ARISES.-Negll- 
gence  Is  presumed  from  the  happening  of  an  accident.  If  injury  oc- 
curs in  consequence  of  something  which  the  defendant  did  or  did 
not  do,  and  which  It  was  his  duty  to  do,  or  not  to  do:  Note  to 
Mexican  Cent.  Ry.  Co.  v.  I^uricella,  47  Am.  St.  Rep.  107.  There 
must  be  reasonable  evidence  of  negligence;  but  where  the  thing  is 
shown  to  be  under  the  management  of  the  defendant  or  his  servants, 
and  the  accident  Is  such  as,  in  the  ordinary  course  of  things,  does 
not  happen  if  those  who  have  the  management  use  proper  care,  It 
affords  reasonable  evidence,  In  the  absence  of  explanation  by  the 
defendant  that  the  accident  arose  from  want  of  care:  Snyder  v. 
Wheeling  Electrical  Co.,  43  W.  Va.  661;  64  Am.  St.  Rep.  922.  Acci- 
dents as  evidence  of  negligence  Is  the  subject  of  the  monographic 
note  to  Philadelphia  etc.  R.  R.  Co.  v.  Anderson,  20  Am.  St.  Rep.  490; 
Chicago  Street  Ry.  Co.  v.  Rood,  163  111.  477;  54  Am.  St.  Rep.  478, 
and  note. 

MASTER  AND  SERVANT— WHEN  RELATION  EXISTS.— To 
constitute  a  servant,  there  must  be  some  contract  or  some  act  on  the 
part  of  the  master,  which  recognizes  the  pereon  as  a  servant,  either 
express  or  implied:  Rhodes  v.  Georgia  R.  R.  etc.  Co.,  84  Ga.  320;  20 
Am.  St.  Rep.  362.  Mere  volunteers  are  not  ordinarily  deemed  ser- 
vants: Note  to  Rhodes  v.  Georgia  R.  R.  etc.  Co.,  20  Am.  St.  Rep,  368. 
See  Evarts  v.  St.  Paul  etc.  Ry.  Co.,  66  Minn.  141;  45  Am.  St  Bep. 
460(  and  note. 


Beoker  V.  La  Crosse. 

[99  Wisconsin,  414.1 

MUNICIPAL  CORPORATIONS.— The  acts  of  the  offlcers  of  a 
municipal  corporation  cannot  bind  it,  unless  they  are  within  the 
powers  expressly  granted  It  by  Its  charter,  or  fairly  Implied  in  or 
Incident  thereto,  or  Indispensable  to  the  declared  objects  and  pur- 
poses of  the  coi-poratlon. 

MUNICIPAL  CORPORATIONS— POWERS  GRANTED  TO 
BY  ANOTHER  STATE.— A  municipal  corporation  created  and  exist- 
ing in  one  state  has  no  right  or  power  to  accept  a  privilege  granted 
to  it  by  the  legislature  of  another  state  to  construct  and  maintain 
a  highway  in  the  latter.  Hence  the  municipality  cannot  be  held 
answerable  for  injuries  caused  by  defects  In,  or  want  of  repair  of, 
such  highway. 

Action  to  recover  for  injuries  received  by  the  plaintiff  while 
riding  on  a  highway  in  the  state  of  Minnesota  near  the  city 
of  La  Crosse,  Wisconsin,  under  a  claim  that  the  injuries  were 
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due  to  the  negligence  of  that  city  in  not  maintaining  such  high- 
way in  proper  condition  and  repair.  The  statutes  of  Wisconsin, 
enacted  in  1889,  authorized  the  defendant  to  construct  a  bridge 
across  the  Mississippi  river  to  some  point  in  the  county  of  Hous- 
ton, Minnesota,  with  all  necessary  approaches.  In  the  same 
year  the  latter  state  granted  to  the  defendant  the  right  to  con- 
struct and  maintain  a  wagon  road  from  a  designated  point  in 
Houston  county  to  the  line  between  the  two  states.  The  stat- 
ute granting  this  right  provided  that  the  defendant  should  be 
liable  for  all  damages  sustained  by  any  person  traveling  on  this 
road  caused  by  its  improper  construction  or  want  of  reasonable 
repair.    Judgment  for  the  plaintifE. 

Martin  Bergh,  city  attorney,  and  Bleekman,  Bloomingdale  & 
Bergh,  for  the  appellant. 

Higbee  &  Bunge,  for  the  respondent. 

*i^  BARDEEN,  J.  From  the  statement  of  the  facts  involved 
in  this  litigation,  it  will  be  observed  that  the  accident  to  plain- 
tiff happened  on  an  embankment,  some  little  distance  west  of 
the  west  end  of  the  bridge  across  the  Mississippi  river,  outside 
of  the  corporate  limits  of  the  city  of  La  Crosse,  and  beyond 
the  limits  of  this  state;  and  it  is  insisted  that  the  city  of  La 
Crosse  built  and  maintained  the  road  in  question  without  any 
charter  or  legislative  authority  from  the  legislature  of  this  state. 
It  is  not  claimed  that  the  charter  gives  the  city  any  authority 
or  power  in  the  premises.  The  only  power  granted  by  the 
legislature  is  such  as  is  contained  in  chapter  37  of  the  Laws 
of  1889,  Dillon  on  Municipal  Corporations,  fourth  edition,  sec- 
tion 89,  says:  "It  is  a  general  and  undisputed  proposition  of 
law  that  a  municipal  corporation  possesses  and  can  exercise  the 
following  powers,  and  no  others:  1.  Those  granted  in  e^cpress 
words;  2.  Those  necessarily  or  fairly  implied  in  or  incident  to 
the  powers  expressly  granted;  3.  Those  essential  to  the  declared 
objects  and  purposes  of  the  corporation — not  simply  convenient, 
but  indispensable."  This  declaration  of  the  law  meets  with 
express  approval  in  Trester  v.  Sheboygan,  87  Wis.  496.  It  is 
also  a  nile  of  law  as  universal  in  its  application  that  the  agents, 
oflRcers,  or  even  the  city  council,  of  a  municipal  corporation 
cannot  bind  the  corporation  by  the  assumption  of  powers  be- 
yond those  granted  by  the  sovereign  authority,  except  within 
the  limitations  above  stated.  It  would  seem  like  a  truism  to 
state  that  the  legislature  cannot  grant  authority  to  a  municipal 
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corporation  to  aaaume  obligations  or  to  charge  itself  with  permar 
nent  duties  to  be  performed  outside  of  the  state  limits. 

**®  Section  1,  article  9,  of  the  constitution  declares  thnt  "the 
state  shall  have  concurrent  jurisdiction  on  all  rivers  and  lak  a 
bordering  on  this  state,  so  far  as  such  rivers  or  lakes  shall  form 
a  common  boundary  to  the  state,  or  any  other  state  or  territory 
now  or  hereafter  to  be  formed  and  to  be  bounded  by  the  same." 
The  boundary  line  between  this  state  and  Minnesota  is  the  main 
channel  of  the  Mississippi  river:  Const.,  art  2,  sec.  1.  In  the 
exercise  of  its  "concurrent  Jurisdiction"  over  the  Mississippi 
river,  this  state  saw  fit,  by  chapter  37  before  mentioned,  to 
grant  to  the  city  of  La  Crosse  the  right  to  construct  a  bridge 
across  the  river  to  some  point  in  Minnesota,  with  all  necessary 
approaches  thereto.  Admitting  that  this  authority  was  properly 
conferred,  for  the  purposes  of  this  suit,  the  act  referred  to  did 
not  and  could  not  grant  the  right  to  the  city  to  build  and  main- 
tain  a  highway  two  and  one-half  miles  long,  on  the  bottom 
lands  of  the  river  in  the  state  of  Minnesota.  There  is,  therefore, 
nothing  in  the  charter  of  the  defendant  city,  or  in  chapter  37, 
giving  it  authority  to  keep  up,  or  making  it  its  duty  to  main- 
tain, the  highway  upon  which  the  plaintiff  was  injured. 

The  question  then  recurs.  Had  the  city  the  authority  or  right 
to  accept  the  privilege  granted  it  by  the  state  of  Minnesota?  We 
have  been  referred  to  no  case,  and  after  careful  search  we  axe 
unable  to  find  one,  in  which  this  precise  question  has  been  de- 
termined. Such  a  decision  may  be  in  the  books,  but  the  indus- 
try of  both  counsel  and  court  has  been  unavailing  to  find  it. 
While  it  may  be  admitted  that  the  maintenance  of  this  bridge 
and  highway  may  be  of  material  advantage  to  the  city  and  may 
add  largely  to  the  commerce  of  its  inhabitants,  it  cannot  be  said 
to  be  of  such  paramount  importance  as  to  require  any  stretch 
of  legal  principles  to  sustain  that  right.  It  is  true  that  municipal 
corporations  are  often  granted  proprietary  or  private  rights, 
which  they  may  exercise  under  the  same  perils  and  obligations 
as  a  private  person;  but  those  rights  can  only  come  ^^^  from  the 
source  that  gave  it  corporate  existence.  By  the  acceptance  and 
exercise  of  these  rights,  the  corporation  assumes  the  same  obli- 
gations and  responsibilities,  and  the  same  duty  to  so  exercise 
them  as  not  to  invade  the  rights  of  others,  as  fall  upon  private 
persons.  The  distinction  between  the  rights  which  the  corpora- 
tion possesses  in  its  governmental  or  public  character,  and  those 
which  fall  to  it  in  its  proprietary  or  private  character,  originated 
in  the  courts,  to  promote  justice,  and  has  been  frequently  ap- 
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plied  to  escape  technical  difficulties,  in  order  to  hold  such  cor- 
])orations  liable  to  private  actions:  1  Dillon  on  Municipal  Cor- 
porations, sec.  67. 

The  general  doctrine  is  clear  that  such  corporations  cannot 
usually  exercise  their  powers  beyond  their  own  limits.  The  right 
to  exercise  extraterritorial  powers  can  only  arise  by  express  grant 
of  authority,  as  indicated  in  Mayor  v.  Moran,  44_Mich.  602,  or  by 
necessary  implication  from  other  powers  granted,  as  is  pointed 
out  in  Coldwater  v.  Tucker,  36  Mich.  474;  24  Am.  Eep.  601. 
And  the  powers  so  exercised  must  be  directly  within  the  range 
of  corporate  purposes.  Considerations  of  local  policy^  no  doubt^ 
induced  the  legislature  to  grant  the  city  of  La  Crosse  the  right 
to  build  the  bridge  mentioned.  The  movers  in  this  enterprise 
evidently  appreciated  the  serious  difficulties  attending  the  erec- 
tion and  management  of  expensive  public  works  situated  partly 
in  this  state  and  partly  in  Minnesota.  It  was  to  remove,  in  some 
degree,  these  difficulties  that  the  legislation  referred  to  was  ob- 
tained from  the  state  of  Minnesota.  The  corporation  of  La 
Crosse  exists  only  by  the  grace  of  the  legislative  grant  of  the  state. 
As  before  suggested,  it  possesses  no  power  and  can  assume  no  ob- 
ligations except  such  as  may  come  from  the  original  source.  To 
permit  it  to  accept  rights,  and  to  assume  duties,  beyond  the 
power  of  its  creator  to  enforce  or  to  regulate,  would  be  an  inno- 
vation we  are  not  prepared  to  sanction.  From  the  very  neces- 
sities of  the  situation,  it  would  have  no  power  it  regulate  or  pro- 
tect its  erections  in  a  foreign  jurisdiction.  ■***  The  noted  case 
of  Bailey  v.  New  York,  3  Hill,  531,  38  Am.  Dec.  669,  and  New 
York  V.  Bailey,  2  Denio,  433,  illustrates  some  of  the  complica- 
tions that  might  arise  in  that  regard.  To  peraut  the  city,  no 
matter  how  desirable  it  may  be,  to  expend  its  money,  and  to 
obtain  rights  and  privileges,  beyond  its  own  limits,  and  beyond 
the  limits  over  which  its  creator  has  jurisdiction,  would  be  un- 
wise and  dangerous,  to  say  the  least,  and  against  public  policy. 
Its  acts  in  this  regard  being  ultra  vires,  the  municipality  can- 
not be  held  liable  therefor,  or  for  failure  to  perform  such  acts, 
to  the  injury  of  others:  Tiedeman  on  Municipal  Corporations, 
sec.  338.  And  see  Trester  v.  Sheboygan,  87  Wis.  496;  Cavanagh 
v.  Boston,  139  Mass.  426;  52  Am.  Rep.  716. 

In  arriving  at  this  conclusion,  we  have  not  overlooked  the 
rule  laid  down  in  the  celebrated  case  of  Bank  of  Augusta  v. 
Earle,  13  Pet.  519,  to  the  effect  that  a  corporation  created  by 
one  sovereignty  may,  by  comity,  do  business,  hold  property,  and 
sue  in  the  courts  of  other  sovereignties  of  the  Union,  nor  the 
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line  of  decisions  that  hold  that  a  city  may  take  and  hold  the 
title  to  property  outside  of  its  corporate  limits.  In  the  first 
instance,  the  rule  must  be  confined  to  trading  or  commercial 
corporations  in  contradistinction  to  municipal  corporations;  and, 
in  the  second  line  of  cases  referred  to,  the  decisions  are  based 
upon  the  rule  that  the  right  to  own  property  is  not  a  sovereign 
right,  and  that  the  title  to  property  may  vest  in  the  munici- 
pality even  though  it  may  not  exercise  the  rights  of  sovereignty 
over  it:  Lester  v.  Jackson,  69  Miss.  887;  In  re  New  York,  99 
N.  y.  569.  And  see  McDonogh  v.  Murdoch,  15  How.  367.  We 
therefore  hold  that  the  city  of  La  Crosse  was  without  authority, 
under  its  charter  or  the  law  of  this  state,  to  accept  privileges 
or  assume  duties  and  obligations  to  be  performed  outside  of  the 
limits  and  beyond  the  jurisdiction  of  this  state,  and,  owing 
no  duty  to  the  plaintiff  with  reference  to  this  highway,  cannot 
be  held  liable  in  this  action. 

The  cases  of  The  Giovanni  v.  Philadelphia,  59  Fed.  Rep. 
*^^  303,  and  Guthrie  v.  Philadelphia,  73  Fed.  Rep.  688,  cited  to 
support  the  plaintiff's  recovery,  are  quite  unlike  the  case  at  bar. 
We  have  no  quarrel  with  the  proposition  that,  when  a  mu:iicipal 
corporation  engages  in  things  not  municipal  in  their  nature,  it 
acts  as  an  individual,  and  is  responsible  accordingly.  In  each  of 
these  cases  the  corporation  defendant  engaged  in  the  perform- 
ance of  duties  strictly  within  its  chartered  powers,  and  the  re- 
covery against  it  was  based  entirely  on  that  ground. 

There  is  another  feature  of  this  case  that  raises  a  most  serious 
question,  should  the  liability  of  the  city  to  keep  up  this  highway 
be  conceded.  The  road  in  question  was  twenty  feet  in  width  on 
the  top,  in  perfect  condition,  and,  so  far  as  the  evidence  shows, 
with  ample  room  for  the  accommodation  of  the  public,  in  view 
of  its  use.  The  only  imperfection  in  the  highway  is  the  alleged 
failure  to  erect  and  maintain  guards  or  barriers  along  this  em- 
bankment. The  city  is  not  an  insurer  of  travelers  on  its  streets. 
It  is  only  required  to  keep  its  highways  in  a  reasonably  safe 
condition  for  travel.  Here  the  way  was  broad  and  ample  for  the 
passage  of  teams,  and  it  may  reasonably  be  claimed,  as  a  matter 
•f  law,  that  this  highway  met  all  the  conditions  required  in  such 
cases.  That  question,  however,  we  leave  for  future  determina- 
tion. 

By  the  Court.  The  judgment  of  the  dreuit  court  is  reversed, 
and  the  cause  ii  remanded  with  directionfi  to  dismiss  the  com- 
plaii)t. 
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MUNIOIPAL  COBrORATIONS— POWEliS— ACTS  OF  OFFI- 
CERS.—Municipal  corporations  have  such  capacities  and  powers, 
and  such  only,  as  are  expressly  granted,  and  such  as  may  be  Im- 
plied as  essential  to  carry  into  effect  those  expressly  granted:  Mark- 
ley  V.  Mineral  City,  58  Ohio  St.  430;  65  Am.  St.  Rep.  776.  They  can 
do  no  act,  nor  make  any  contract,  nor  incur  any  liabilitj',  not  thus 
authorized:  Winchester  v.  Redmond,  93  Va.  711;  57  Am.  St.  Rep. 
822,  and  note.  Those  who  contract  with  municipal  corporations  are 
bound  to  know  the  extent  of  the  powers  of  their  officers:  Sutro  v, 
Pettlt,  74  Cal.  332;  5  Am.  St  Bep.  442. 


Staoy  V.  La  Bellb. 

[99  WISCONSIN,  520.] 

INDIANS-JURISDICTION  OF  STATE  COURTS  OVER.— In 
the  absence  of  any  treaty  or  act  of  Congress  to  the  contrary,  a  state 
court  has  jurisdiction  of  an  action  by  a  white  man  against  an  In- 
dian belonging  to,  and  residing  with,  a  tribe  on  a  reservation  within 
the  state,  to  recover  moneys  alleged  to  be  due  from  him  on  account 
of  goods  sold  and  delivered  at  such  reservation. 

Eugene  M.  Wescott  and  F.  M.  Guernsey,  for  the  appellant. 
G.  C.  Dickinson,  for  the  respondent. 

»*•  CASSODAY,  C.  J.  This  action  is  to  recover  the  balance 
of  two  hundred  seventy-nine  dollars  and  sixty-five  cents  due  on 
account  for  goods,  wares  and  merchandise  sold  and  delivered  by 
the  plaintiffs,  as  copartners,  to  the  defendant,  between  July  1, 
1888,  and  October  17,  1889.  The  defendant  answered,  and  al- 
leged, in  effect,  that  he  bought  the  goods,  wares  and  merchan- 
dise as  partner  with  another,  and  that  he  was  dn  Indian  belong- 
ing to  the  Menominee  tribe;  that  he  resided  with  the  tribe  upon 
the  reservation;  and  that  the  same  was  under  the  charge,  direc- 
tion, and  control  '**  of  the  United  States  Indian  agent,  and 
prayed  that  the  action  be  abated  and  dismissed.  The  cause  was 
thereupon  referred  to  a  referee  to  hear,  try,  and  determine;  and, 
npon  the  cause  being  tried  before  the  referee,  he  found,  as  mat- 
ters of  fact,  in  effect,  that  there  was  due  to  the  plaintiffs  from 
the  defendant  the  amount  claimed,  with  interest  from  October 
17,  1889;  that  the  defendant  was  an  Indian,  and  belonged  to 
the  tribe,  and  resided  upon  the  reservation;  that  there  was  noth- 
ing in  any  treaty  with  the  tribe,  nor  any  act  of  Congress,  to 
prevent  the  state  courts  from  takinfr  jurisdiction;  and  hence 
that  the  plaintiffs  were  entitled  to  judgment. 

The  trial  court  modified  the  findings  of  the  referee,  but  not 
eeeentially  as  to  any  question  of  fact,  but  found  more  in  detail 
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as  to  the  atatua  of  the  defendant  as  an  Indian,  and  to  the  effect 
that  the  tribe  held  the  reservation  by  treaty  for  their  exclusive 
use  and  occupancy;  that  the  same  was  under  the  charge,  direc- 
tion, and  control  of  an  Indian  agent  of  the  United  States;  that 
the  goods  and  merchandise  mentioned  were  furnished,  sold,  and 
delivered  to  the  defendant  by  the  plaintiffs  on  the  reservation 
while  Stacy  was  engaged  in  business  as  Indian  trader  on  the  res- 
ervation under  and  by  virtue  of  the  permit  and  liccn  e  issued  by 
the  United  States  to  him,  as  such  Indian  trader;  that  the  de- 
fendant was  a  Menominee  Indian,  and  a  member  of  the  tribe, 
born  upon  the  Menominee  reservation,  and  enrolled  as  such; 
that  his  mother  lived  upon  the  reservation,  and  was  a  member  ol 
the  tribe;  that  his  father  was  a  white  Frenchman,  and  not  a 
member  of  the  tribe.  As  conclusions  of  law,  the  court  found, 
in  effect,  that  the  treaties  and  acts  of  Congress  precluded  the 
state  courts  from  taking  jurisdiction  in  a  case  like  this,  and 
that  the  trial  court  had  no  jurisdiction  over  the  defendant  in 
this  action,  and  ordered  judgment  against  the  plaintiff,  dismiss- 
ing this  action,  but  without  costs.  From  the  judgment  entered 
thereon  accordingly,  the  plaintiff  brings  this  appeal. 

*^^  Undoubtedly,  Congress  has  power  "to  regulate  commerce 
with  the  Indian  tribes":  U.  S.  Const.,  article  1,  section  8.  Un- 
der this  clause  of  the  constitution,  it  must  be  conceded  that 
Congress  has  power  to  regulate  all  trailic  and  commercial  inter- 
course among  or  with  Indians,  even  when  the  tribe  is  located 
wholly  within  the  limits  of  a  single  state:  Brown  v.  Maryland, 
12  Wheat.  419;  United  States  v.  HoUiday,  3  Wall.  407;  United 
States  V.  Mayrand,  154  U.  S.  552.  In  making  such  regulations, 
Congress  may,  undoubtedly,  give  to  the  federal  courts  exclu- 
sive jurisdiction.  State  courts  may  be  precluded  from  taking 
jurisdiction  in  such  cases,  not  only  by  congressional  enactments, 
but  by  treaty  between  the  particular  tribe  and  the  federal  gov- 
ernment; since  such  treaty,  when  made,  under  the  constitution, 
becomes  a  part  of  "the  supreme  law  of  the  land":  U.  S.  Const., 
article  6;  Worcester  v.  Georgia,  6  Pet.  515;  United  States  v. 
Forty-three  Gallons  of  Whisky,  93  U.  S.  188;  Ex  parte  Crow 
Dog,  109  U.  S.  656;  Farrington  v.  Wilson,  29  Wis.  383.  But 
it  does  not  follow  from  such  mere  grant  of  such  powers  to  the 
federal  government  that  the  state  courts  are  precluded  from 
taking  jurisdiction  in  such  cases,  as  seems  to  have  been  held  by 
the  trial  court.  On  the  contrary,  the  supreme  court  of  the 
United  States  has  frequently  held,  as  was  declared  in  the  Fed- 
eralist before  the  adoption  of  the  constitution,  in  effect,  that 
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the  powers  delegated  to  the  federal  govemment  were  exclusive 
of  the  powers  reserved  to  the  states  in  only  three  classes  of 
cases.  One  class  is  where  the  particular  power  granted  is  there- 
in expressly  stated  to  be  exclusive;  another  class  is  where  the 
power  is  granted  in  one  clause,  and  then  in  some  other  clause 
or  clauses  the  states  are  expressly  prohibited  from  exercising  the 
like  authority;  and  the  other  class  is  where  the  power  granted 
is,  inherently  and  absolutely,  repugnant  to  the  exercise  of  a 
like  power  by  the  states — as,  for  instance,  powers  which  cannot 
be  fully  exercised  within  the  limits  of  a  single  state,  like  the 
power  "to  regulate  commerce  with  foreign  nations  and  among 
the  several  states":  No.  31  Dawson's  (No.  32)  ^^^  Federalist; 
Cooley  V.  Board  of  Wardens,  12  How.  318;  Oilman  v.  Philadel- 
phia, 3  Wall.  713;  Henderson  v.  Mayor,  92  TJ.  S.  259;  Mobile 
Co.  V.  Kimball,  102  U.  S.  691;  Ledsy  v.  Haxdin,  135  U.  S.  100, 
108,  109. 

Manifestly,  the  case  at  bar  does  not  belong  to  either  of  those 
classes.  In  this  last  case  the  distinction  is  clearly  made  by  Chief: 
Justice  Fuller.  Acting  upon  the  principles  suggested.  Con- 
gress has  expressly  provided  that  "the  jurisdiction  vested  in  the 
courts  of  the  United  States,"  in  the  eight  particular  clafisos  of 
cases  therein  mentioned,  should  **be  exclusive  of  the  courts  of 
the  several  states."  One  of  the  classes  of  cases  so  mentioned  is, 
"Of  all  crimes  and  offenses  cognizable  under  the  authority  of 
the  United  States";  and  another  is,  "Of  all  suits  for  penalties 
and  forfeitures  incurred  under  the  laws  of  the  United  States." 
United  States  Eevised  Statutes,  section  711.  With  certain  ex- 
ceptions, those  statutes  provide  that  "the  general  laws  of  the 
United  States,  as  to  the  punishment  of  crimes  committed  in  any 
place  within  the  sole  and  exclusive  jurisdiction  of  the  United 
States,  except  the  District  of  Columbia,  shall  extend  to  the  In- 
dian country":  United  States  Revised  Statutes,  section  2145. 
But  that  section  "shall  not  be  construed  to  extend  to  crimes 
committed  by  one  Indian  against  the  person  or  property  of 
another  Indian,  nor  to  any  Indian  committing  any  offense  in  the 
Indian  country  who  has  been  punished  by  the  local  law  of  the 
tribe,  or  to  any  case  where,  by  treaty  stipulations,  the  exclusive 
jurisdiction  over  such  offenses  is  or  may  be  secured  to  the  In- 
dian tribes  respectively**:  United  States  Revised  Statutes,  sec- 
tion 2146.  The  exclusive  jurisdiction  of  the  federal  courts  was 
further  extended  to  certain  other  crimes  committed  by  Indians 
by  the  act  of  March  3,  1885:  23  Stats,  at  Large,  385,  c.  341,  sec. 
9.    For  a  construction  of  these  statutes,  see  In  re  Wilson,  140 
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tJ.  S.  675;  In  re  Mayfield,  141  U.  S.  107;  Smith  v.  United  States, 
151  U.  S.  50;  Westmoreland  v.  United  States,  155  U.  S.  545.  In 
speaking  of  the  statute  as  it  stood  before  the  act  of  1885,  Mr. 
Justice  Miller  said:  "It  does  not  interfere  *^^*  with  the  pro- 
cess of  state  courts  within  the  reservation,  nor  with  the  opera- 
tion of  state  laws  upon  white  people  found  there.  Its  effect  is 
confined  to  the  acts  of  an  Indian  of  some  tribe,  of  a  criminal 
character,  committed  within  the  limits  of  the  reservation": 
United  States  v.  Kagama,  118  U.  S.  383.  It  has  frequently 
been  hold  that,  except  in  so  far  as  the  jurisdiction  of  state  courts 
has  been  restricted  by  federal  legislation  or  treaty,  they  may 
take  jurisdiction  even  of  crimes  committed  by  Indians:  State  v. 
Doxtater,  47  Wis.  278;  State  v.  Harris,  47  Wis.  298;  People  v. 
Ketchum,  73  Cal.  635. 

Counsel  has  not  cited  any  federal  statute  or  treaty  which  pro- 
hibits state  courts  from  taking  jurisdiction  of  an  action  on  con- 
tract against  an  Indian,  as  in  the  case  at  bar,  and  we  find  none. 
The  plaintiff  Stacy  was  not  an  Indian  agent,  but  he  was  li- 
censed and  expressly  authorized  to  sell  goods  to  Indians  as  an 
Indian  trader:  U.  S.  Rev.  Stats.,  sees.  2128-2132.  The  goods 
for  which  this  action  was  brought  were  therefore  properly  sold 
to  the  defendant.  In  the  absence  of  any  federal  statute  or  treaty 
to  the  contrary,  and  upon  the  principles  stated,  we  must  hold 
that  a  state  court  may  take  jurisdiction  of  an  action  on  contract 
in  favor  of  a  white  man,  and  against  an  Indian  belonging  to  a 
tribe  and  a  particular  reservation:  Stokes  v.  Rodman,  5  R.  I.  405; 
Swartzel  v.  Rogers,  3  Kan.  374;  Ingraham  v.  Wa  d,  56  Kan.  550; 
Godfrey  v.  Scott,  70  Ind.  259;  Ke-tuc-e-mun-guah  v.  McClure, 
122  Ind.  541;  Gho  v.  Julles,  1  Wash.  Ter.  325.  In  one  of  these 
cases  it  was  held  that  "the  fact  that  the  lands  of  the  defendant, 
who  is  an  Indian,  are  not  liable  to  levy  and  sale  under  a  judg- 
ment, is  no  ground  for  refusing  a  judgment  against  him":  Gho 
▼.  Julles,  1  Wash.  Ter.  325. 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed, 
•nd  the  cause  is  remanded  with  direction  to  enter  judgment  in 
favor  of  the  plaintiffs,  and  against  the  defendant,  in  accordance 
with  the  findings  of  the  referee. 

JURISDICTION— RIGHTS  OF  INDIANS.— A  member  of  an  In- 
dian tribe,  born  in  the  United  States,  is  not  bom  subject  to  its  juris- 
diction, and  is  not  a  citizen:  Extended  note  to  Ludlam  v.  Ludlam, 
84  Am.  Dec.  211.  Where,  by  the  laws  of  the  Indian  territory,  the 
remedy  to  recover  for  a  wrong  done  within  that  territory  is  con- 
fined to  the  nearest  United  States  court,  the  court  of  another  state 
has  no  jurisdiction  to  entertain  an  action  for  such  wrong:  Holdeman 
T.  Pond,  45  Kan.  410;  23  Am.  St.  Rep.  734.  As  to  the  effect  of  treat- 
ies as  law,  see  extended  note  to  Yeaker  v.  Yeaker,  81  Am.  Dec.  536. 
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[99  Wisconsin,  620.] 

PRESUMPTION  AS  TO  THE  DATE  OP  THE  EXECUTION 
OF  A  DEED.— A  deed  Is  presumed  to  have  been  executed  on  the  day 
it  bears  date,  although  acknowledged  at  a  later  day,  as  appears  by 
the  certificate  of  such  acknowledgment. 

A  DEED  ABSOLUTE  ON  ITS  FACE  may  be  shown  to  be  a 
mortgage. 

FRAUDULENT  TRANSFERS.— A  DEED  ABSOLUTE  ON 
ITS  FACE,  but  intended  as  a  mortgage,  is  not  fraudulent  as  against 
creditors  of  the  grantor  for  not  expressing  on  its  face  the  true  nature 
of  the  transaction,  where  the  grantee  did  not  conceal  its  character 
nor  claim  an  absolute  title  thereunder. 

FRAUD.— THE  FAILURE  TO  RE)OORD  A  CONVEYANCE 
Intended  as  a  mortgage  for  several  months  after  its  execution  does 
not  make  it  fraudulent,  where  there  was  no  agreement  to  keep  it 
from  the  records. 

Bead  &  Eeed,  for  the  appellants. 
Titus  &  Mcintosh,  for  the  respondent. 

«2a  BARDEEN,  J.  Unless  we  can  say  that  the  findings  of 
fact  of  the  circuit  court  should  be  disturbed,  its  conclusions  of 
law  must  be  sustained.  It  is  insisted  by  the  defendants  that 
the  court  should  have  found'that  the  deed  of  February  5th  was 
executed  subsequent  to  the  date  of  their  attachments.  This  con- 
tention is  based  upon  the  most  vague  and  unsatisfactory  infer- 
ences. In  order  to  warrant  this  court  in  setting  aside  th8  find- 
ings of  the  court  below  on  questions  of  fact,  the  evidence  should 
be  such,  at  least,  as  to  enable  us  to  see  with  some  degree  of 
clearness  that  the  finding  is  wrong:  Mag^e  v.  Mississippi  River 
Logging  Co.,  95  Wis.  377;  Catura  v.  Kleiner,  95  Wis.  378;  Pom- 
eroy  v.  Hcddles,  95  Wis.  455.  The  only  facts  of  any  weight  re- 
lied upon  to  upset  the  finding  in  question  are  that  the  deed, 
having  been  executed  in  Minnesota,  had  no  certificate  of  the 
official  character  of  the  notary  upon  it,  until  after  the  date  of  the 
attachments,  and  tliat  Mr.  Paine,  the  officer  of  the  bank  who 
drew  the  deed,  did  not  remember  positively  just  when  the  deed 
waa  executed.  He  said  he  supposed  it  was  drawn  upon  the  data 
which  appears  upon  it.  The  presumption  is,  that  the  in  'ni- 
ment  was  ****  made  on  the  day  it  bears  date:  Jones  on  Evi- 
dence, sec.  45;  19  Am.  &  Eng.  Ency.  of  Law,  60;  see  Pringle  t. 
Dunn,  37  Wis.  449;  19  Am.  Rep.  772. 

The  fact  that  the  certificate  of  the  clerk  to  the  deed  is  of  sub- 
sequent date  to  that  of  the  deed  itself  is  perfectly  consistent 
with  good  faith.    Iliat  it  was  of  a  subsequent  date  to  the  attach- 
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ment,  at  most,  gives  rise  to  a  mere  surmise,  of  little  weight  in 
overcoming  the  presumption  stated  and  the  express  finding  of 
the  court. 

It  is  further  urged  that  the  undisputed  facts  found  show 
fraud.  It  will  be  noted  that  there  is  no  claim  but  that  Mrs.  Mc- 
Kenzie  was  justly  indebted  to  the  bank;  nor  is  it  stated  that 
there  is  any  evidence  of  fraudulent  intent  on  the  part  of  either, 
except  such  as  is  inferable  from  the  transaction  itself.  The 
court  expressly  finds  that  no  such  intent  existed.  The  fact  that 
the  deed  was  withheld  from  record  from  February  to  May  k  of 
no  special  significance,  as  the  debts  which  the  defendants  are 
seeking  to  enforce  were  contracted  long  prior  to  the  execution 
of  the  deed.  There  was  no  agreement  to  keep  it  from  the  rec- 
ords, so  as  to  give  the  debtor  a  false  credit;  and  the  fact  that 
it  was  not  recorded  until  after  the  attachments,  under  the  cir- 
cumstances in  proof,  becomes  unimportant.  For  the  purpose  of 
this  case,  it  may  be  admitted  that  where  one  takes,  as  security 
for  a  previous  debt,  a  deed  absolute  in  form,  and  conceals  the 
true  nature  of  the  conveyance,  claiming  title  thereunder,  the 
deed  will  be  treated  as  fraudulent  as  against  a  judgment  creditor 
of  the  grantor.  But  there  is  no  evidenc3  he  e  that  the  bank 
was  claiming  the  title  to  this  land  fexcept  as  security.  Mr.  Lou- 
den was  informed  that,  if  he  would  pay  wl  at  Mrs.  McKenzie 
owed,  he  could  have  a  deed  of  all  the  property  the  bank  held. 
There' is  no  proof  that  the  debtor  was  insolvent,  and  it  affirma- 
tively appears  that  she  had  other  property  at  the  time  the  deed 
was  executed.  It  is  settled  doctrine  with  most  courts,  as  well 
as  in  this  state,  that  a  deed  absolute  on  its  face  may  be  shown 
to  be  a  mortgage:  Hoile  v.  Bailey,  58  Wis.  434;  Phelan  ®^  v. 
Fitzpatrick,  84  Wis.  240.  And  while  such  a  conveyance  may 
be  a  badge  of  fraud,  it  will  be  upheld  where  no  fraud  is  intend- 
ed. Such  a  conveyance  has  never  been  hold  fraudulent,  in  this 
state,  per  se,  so  far  as  we  are  aware,  and,  when  it  is  shown  that 
the  transaction  is  bona  fide,  we  see  no  reason  why  it  may  not  be 
sustained.  The  question  of  good  faith  having  been  litigated  and 
affirmatively  established  in  this  case  by  the  findings  of  the  court, 
we  cannot  disturb  such  conclusion  upon  any  such  vague  and  un- 
satisfactory inferences  as  are  here  urged  for  our  consideration. 

The  objection  to  the  finding  as  to  the  payment  of  taxes  must 
also  be  overruled.  There  is  some  evidence  to  support  it,  al- 
though perhaps  not  the  best.  After  Mr.  Paine  had  given  some 
testimony  about  the  payment  of  taxes,  defendant's  counsel 
moved  to  strike  out  all  evidence  as  to  the  payment  of  taxes  on 
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the  ground  that  it  was  not  the  best  evidence.  The  record  fails 
to  show  any  ruling  of  the  court  or  any  exception.  The  witness 
afterward  testified  that  he  had  paid  one  hundred  and  thirty  dol- 
lars as  taxes,  and  the  court  allowed  the  claim  at  this  amount.  It 
would,  of  course,  have  been  more  satisfactory  if  the  ta^  receipt 
had  been  produced  and  offered  in  evidence.  The  case  of  Fuller 
V.  Griffith,  91  Iowa,  632,  is  cited  as  decisive  against  the  plaintiff. 
An  examination  of  the  facta  in  that  case  discloses,  as  the  court 
found,  thai,  up  to  the  very  last  moment,  both  the  grantor  and 
grantee  in  the  deed  claimed  that  it  was  an  absolute  conveyance, 
and  not  given  as  security. 

By   the   Court.    The  Judgment   of  the  circuit  court  is  af- 
firmed. 


DEEDS-EXECUTION— PRESUMPTION  AS  TO  DATE.— A  deed 
will  be  presumed  to  have  been  made  on  the  day  of  its  date,  when  it 
Is  found  in  the  hands  of  the  grantee,  having  on  its  face  the  evidence 
of  its  regular  execution;  and  this  presumption  will  be  greatly 
strengthened  if  it  is  accompanied  by  an  aclcnowledgment  of  the 
same  date  in  proper  form  before  a  proper  officer:  Cover  v.  Manaway, 
115  Pa.  St.  338;  2  Am.  St.  Rep.  552,  and  note. 

DEEDS— WHEN  CONSTRUED  AS  MORTGAGES.— A  deed  ab- 
solute in  form  is  in  fact  a  mortgage,  when  given  to  secure  the  pay- 
ment of  money,  although  the  parties  may  liave  agreed  that,  upon 
default  in  payment,  the  deed  should  become  absolute:  State  Bank 
V.  Mathews,  45  Neb.  659;  50  Am.  St.  Rep.  565,  and  note.  But  the 
presumption  of  law  is,  that  an  instrument  Is  what  on  its  face  It  pur- 
ports to  be:  Mahoney  v.  Bostwick,  96  Oal.  53;  31  Am.  St  Rep.  175, 
and  note. 

FRAUDULENT  CONVEYANCES.— A  deed  absolute  on  Its  face, 
but  intended  as  mere  security  for  a  debt,  is  fraudulent  antJ  void  as 
against  the  creditors  of  the  grantor:  Bernhardt  v.  Brown,  122  N.  0. 
.%7;  65  Am.  St  Rep.  725,  and  note.  See  McCulloch  v.  Hutchinson, 
7  Watts,  434;  32  Am.  Dec.  776;  North  v.  Belden,  13  Conn.  876;  35 
Am.  Dec.  83. 


Rook  v.  Collins. 

[99  WISCOMHIN,  680.] 

GARNISHMENT  — AMENDING  ANSWER.  — A  garnishee 
who,  In  his  original  answer,  denies  all  liability,  may,  at  the  close  of 
the  testimony  at  the  trial,  be  permitted  to  amend  his  answer  so  aa 
to  admit  possession  of  certain  property  under  a  chattel  mortgage, 
and  that  he  holds  a  conveyance  of  other  property  as  security  for  a 
debt. 

PRACTICE— GARNISHMENT.— If  an  amended  answer  of  a 
garnishee  is  not  verified,  its  want  of  verification  is  waived  by  failing 
to  object  thereto. 

PARTNERSHIP  — CHATTEL  MORTGAGE  —  POWER  OP 
ONE  PARTNER  TO  EXECUTE.— One  partner  may  alone  and  with- 
out the  Icnowlcdge  of  his  copartners  execute  a  chattel  mortgage  of 
the  firm  property  to  secure  its  debt 
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CHATTEL  MORTGAGE— MISDESCRIPTION  OP  DEBT:— If 
a  debt,  to  secure  which  a  chattel  mortgage  Is  given,  Is  incorrectly 
described  as  to  amount,  but  correctly  as  to  date,  the  mortga^3  is 
not  on  that  account  Invalid.  . 

CHATTEL  MORTGAGE  ON  PARTNERSHIP  PROPERTY 
for  the  purpose  of  securing  a  firm  debt  and  also  an  individual  aebt 
due  from  one  of  the  partners  is  void  as  to  the  individual  debt  and 
valid  as  to  the  partnership  obligation, 

FRAUDTJT.BNT  TRANSFERS  —  DEED  ABSOLUTE  IN 
FORM  INTENDED  ONLY  AS  SECURITY —The  fact  that  a  deed 
absolute  in  form  Is  taken  as  security,  instead  of  a  mortgage,  is  to  be 
considered  in  determining  whether  fraud  was  intended,  but  it  must 
be  upheld  if  shown  to  have  been  given  in  good  faith  and  without 
any  intent  to  defraud. 

Garnishment  under  execution.  The  garnishee  by  his  original 
answer  denied  all  liability.  At  the  trial  he  was  permitted  to  file 
an  amended  answer,  which,  in  addition  to  denying  liability,  al- 
leged that  he  held  certain  property  under  a  chattel  mortgage, 
and  had  a  deed  of  standing  timber  executed  as  collateral  secur- 
ity. The  property  held  by  the  garnishee  belonged  to  the  firm  of 
Erickson  &  Collins,  consisting  of  J.  E.  Erickson  and  Mike  Col- 
lins. Certain  defects  were  claimed  to  exist  in  the  chattel  mort- 
gage, but  they  sufiiciently  appear  from  the  opinion  of  the  court. 
Judgment  in  favor  of  the  garnishee,  and  the  defendant  appealed. 

C.  E.  Fridley  and  A.  T.  Kock,  for  the  appellant. 

Catlin,  Butler  &  Lyons,  for  the  respondent. 

636  "VTINSLOW,  J.  The  evidence  in  this  case  was  volum- 
inous, and  it  is  not  deemed  necessary  to  review  it  in  this  opinion. 
It  is  sufficient  to  say  that  there  was  ample  evidence  to  sustain 
the  findings  of  the  trial  court,  and  hence  the  questions  to  be  dis- 
cussed will  be  simply  questions  of  law. 

1.  A  question  of  practice  is  raised.  The  original  answer  of 
the  garnishee  defendant  consisted  of  a  denial  of  liability  under 
the  statute.  Upon  the  trial,  and  at  the  close  of  the  plaintiff's 
testimony,  the  garnishee  defendant  was  allowed  to  interpose  an 
amended  answer,  against  a  general  objection  by  the  plaintiff, 
setting  forth  the  facts  as  to  the  holding  of  the  collateral  securi- 
ties. This  answer  was  not  verified,  but  no  objection  was  made 
upon  that  ground,  nor  was  any  surprise  claimed;  and  in  fact  it 
is  difficult  to  see  how  any  claim  of  surprise  could  be  made,  be- 
cause the  transactions  set  up  in  the  amended  answer  were  the 
very  transactions  upon  which  the  plaintiff's  claim  of  liability 
was  founded.  We  can  see  no  error  in  this  ruling.  Such  amend- 
ments are  frequently  allowed  at  the  circuit,  and  their  allowance 
rests  in  the  sound  discretion  of  the  trial  court.    If  the  objec- 


Jan.  1898.]  Rock  v.  Collins.  887 

tion  thai  the  amended  answer  was  not  verified  was  relied  on,  it 
should  have  been  made  at  the  time  of  the  filing  of  the  a(ns\ver. 
Xot  being  made  at  that  time,  it  was  waived:  Grace  v.  iSiewbre, 
31  Wis.  19. 

2.  It  is  objected  that  the  chattel  mortgage  upon  the  logging 
outfit  was  invalid,  because  made  by  one  partner  alono,  without 
the  knowledge  of  his  copartner.  The  general  power  of  one  part- 
ner to  pay  firm  debts  out  of  firm  property  in  the  ordinary  course 
of  business  is  well  established;  and,  if  he  ^^''^  may  pay  a  debt, 
no  good  reason  is  perceived  why  he  may  not  secure  its  payment 
by  pledging  or  mortgaging  firm  property.  It  has  been  held  by 
this  court  that  one  partner  may,  in  the  absence  of  his  copart- 
ner, mortgage  the  firm  property  to  secure  a  bona  fide  partnership 
debt:  Hage  v.  Campbell,  78  Wis.  573;  23  Am.  St.  Eep.  422;  also, 
that  one  partner  may  make  a  valid  voluntary  assignment  of  the 
personal  property  of  the  firm  for  the  benefit  of  creditors  where 
the  other  partner  has  absconded:  Voshmik  v.  Urquhart,  91  Wis. 
513.  There  has  been  some  diversity  of  opinion  upon  the  ques- 
tion whether  one  partner  may,  without  the  consent  of  his  copart- 
ner who  is  accessible  for  consultation,  mortgage  the  entire  firm 
property  to  secure  a  firm  debt,  when  the  effect  of  the  mortgage 
would  be  to  practically  terminate  the  business  of  the  firm,  al- 
though the  weight  of  opinion  seems  to  favor  the  validity  of  such 
a  mortgage:  Jones  on  Chattel  Mortgages,  sec.  46.  But  it  is  cer- 
tain that  the  subsequent  acquiescence  or  consent  of  the  other 
partner  would  remove  all  question  as  to  the  validity  of  the  mort- 
gage: Jones  on  Chattel  Mortgages,  sec.  46.  Such  acquiescence 
was  proven  in  the  present  case. 

3.  It  is  claimed  that  the  mortgage  was  void,  because  the 
note  which  was  given  to  secure  was  not  correctly  described, 
and  because  it  was  intended  to  secure  thereby  the  individual 
debt  of  Mike  Collins  as  well  as  the  firm  debt.  The  note  held  by 
the  garnishee  defendant  was  for  twelve  hundred  dollars,  and  was 
dated  July  2,  1894;  but  it  was  described  in  the  chattel  mortgage 
as  a  note  for  fourteen  hundred  dollars,  bearing  date  July  2, 
1894.  The  evidence  shows  beyond  question  that  the  twelve 
hundred  dolllar  note  was  the  only  note  held  by  the  garnishee, 
and  that  it  was  intended  to  be  secured  by  the  mortgage.  The 
difference  in  amount  arose  from  the  fact  that  there  was  about 
fifty  dollars  of  interest  due  upon  it,  and  the  parties  attempted 
to  include  in  the  mortgage  the  one  hundred  and  fifty  dollar  in- 
debtedness of  Mike  Collins.  Thus,  it  appears  that  the  correct 
date  was  given,  but  not  the  correct  amoiint.     It  is  not  like  the 
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case  of  Follett  v.  Heath,  15  Wis.  601,  where  the  **®  description 
of  the  debt  was  false  in  every  respect,  but  rather  like  the  case  of 
Paine  v.  Benton,  32  Wis.  491,  where  the  description  was  correct 
in  some  part;iculars  and  false  in  others,  and  where  it  was  shown 
by  the  proof  that  the  note  in  evidence  was  the  note  intended  to 
be  secured.  "It  is  sufficient  if  the  note  is  so  far  described  that 
it  appears  with  reasonable  certainty  to  be  the  note  intended  to 
be  secured:  Weber  v.  Illing,  66  Wis.  79.  The  fact  that  the  in- 
dividual indebtedness  of  Mike  Collins  of  one  hundred  and  fifty 
dollars  was  attempted  to  be  covered  by  the  mortgage,  and  that 
the  amount  of  the  mortgage  was  thus  improperly  swelled  to 
fourteen  hundred  dollars,  was  undoubtedly  evidence  tending  to 
show  fraud,  but  did  not  necessarily  render  the  mortgage  fraud- 
ulent in  law.  The  inference  of  fraud  may  be  repelled  by  the 
circumstances  surrounding  the  transaction:  Bradley  Co.  v.  Paul, 
94  Wis.  488.  In  the  present  case,  the  trial  court  was  of  the 
opinion  that  the  inference  of  fraud  was  overcome  by  the  proofs, 
and  we  cannot  say  that  such  conclusion  was  wrong.  The  mort- 
gage is  only  security  for  the  amount  of  the  firm  debt  secured 
thereby,  and,  as  to  the  individual  debt  of  Mike  Collins,  it  is  not 
«  lien:  Cribb  v.  Morse,  77  Wis.  322. 

4.  The  garnishee  defendant  took  an  absolute  deed  of  cer- 
tain timber,  as  additional  security  for  the  payment  of  his  debt; 
and  it  is  now  claimed  that  the  fact  that  he  took  a  deed,  instead 
of  a  mortgage,  is  quite  convincing  evidence  of  fraud.  Un- 
doubtedly, the  fact  that  the  deed  does  not  truly  state  the  exact 
transaction,  and  hence  is  well  calculated  to  deceive  creditors,  is 
to  be  considered;  but  the  deeds  are  frequently  given  a^  security 
only,  and,  when  they  are  satisfactorily  shown  to  have  been 
given  in  good  faith  and  without  intent  to  defraud,  we  know  of 
no  ironclad  rule  which  declares  them  void:  Bump  on  Fraudu- 
lent Conveyances,  4th  ed.,  sec.  55;  Carey  v.  Dyer,  97  Wis.  554. 

5.  There  are  many  claims  of  error  in  the  admission  of  evi- 
dence; but  as  this  action  was  tried  by  the  court,  and  as  **^" 
there  was  ample  competent  evidence  to  sustain  the  findings,  it 
becomes  unnecessary  to  consider  these  claims.  It  does  not 
seem  necessary  to  discuss  other  points  made,  as  they  relate  to 
questions  or  inferences  of  fact,  and  we  have  discussed  all  the 
purely  legal  questions  which  are  of  any  serious  im^rtancCj  in- 
volved upon  the  appeal. 

By  the  Court    Judgment  affirmed. 

PARTNERSHIP— POWER  OF  PARTNER  TO  MAKE  CHAT- 
TEL MORTGAGE, — One  partner  may  secure  a  firm  debt,  in  the  ab- 
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sence  of  his  copartner,  and  without  his  linowledge  and  consent,  by 
executing  a  mortgage  in  the  name  of  the  firm  upon  its  personal 
property:  Hage  v.  Campbeli,  78  Wis,  572;  23  Am.  SL  Rep.  422.  The 
mortgage  may  cover  the  entire  interest  in  the  pei*sonal  property  of 
the  partnei-ship:  Donald  v.  Hewitt,  33  Ala.  534;  73  Am.  Dec.  431; 
and  is  not  the  less  effective  because  unnecessarily  made  under  seal: 
Tapley  v.  Butterfield,  1  Met.  515;  35  Am.  Dec.  374. 

MORTGAGES— VALIDITY— DESCRIPTION  OP  DEBT.— The 
omission  of  the  sum,  date,  or  the  name  of  one  of  the  signers  of  a 
note  secured  by  a  mortgage  is  not  fatal  if  it  can  be  identified:  Boody 
V.  Davis,  20  N.  H.  140;  51  Am.  Dec.  210.  See  Merrills  v.  Swift,  18 
Conn.  2.57:  46  Am.  Dec.  315;  Utley  v.  Smith,  24  Conn.  290;  153  Am. 
Dec.  163.  The  indebtedness  upon  several  promissory  notes  may  be 
stated  in  a  chattel  mortgage  as  a  gross  sum  of  money,  equal  to  the 
principal  and  interest  of  the  notes,  without  mentioning  the  notes: 
Clark  v.  Hyman,  55  Iowa,  14;  39  Am.  Rep.  160. 

FRAUDULENT  CONVEYANCES  —  DEED  INTENDED  AS 
MORT(iAGE.— A  deed,  absolute  on  its  face,  but  Intended  .i^  n  mpre 
security  for  a  debt,  whether  fraudulent  and  void  as  against  the  credi- 
tors of  the  grantor:  Note  to  McFarlane  v.  Louden,  ante,  p.  885. 
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[99  Wisconsin,  652.] 

JUDGE  OF  COURT  OF  LIMITED  JURISDICTION.  WHEN 
NOT  LIABLE  FOR  ACTIONS  BEYOND  HIS  AUTHORITY.— if  a 
judge  of  a  court  of  limited  jurisdiction  having  authority  as  an  ex- 
amining magistrate,  upon  a  complaint  made  to  him  to  Issue  a  war* 
rant  for  the  arrest  of  a  person  complained  of,  does  issue  such  war- 
rant, hears  evidence  against  such  person  under  the  belief  that  he  has 
the  right  to  try  him  for  the  offense  charged,  and  having  heard  such 
evidence,  instead  of  committing  him  for  trial,  imposes  sentence  upon 
him  directing  his  imprisonment,  such  judge  is  not  liable,  if  he  acted 
in  good  faith  and  merely  erred  in  deciding  that  he  bad  jurisdiction 
to  pronounce  the  judgment. 

JUDGE  OF  COURT  OF  LIMITED  JURISDICTION.  LIA- 
BILITY OF.— Where  a  judge  of  a  court  of  limited  or  inferior  juris- 
diction secures  jurisdiction  of  a  person  or  cause,  but  in  tlie  progress 
of  his  Investigation  or  proceeding  decides  that  he  has  greater  powers 
than  he  actually  possessed,  and  therefore  pronounces  a  judgment 
or  seutence  in  excess  of  his  powers  and  void,  he  is  not  personally 
answerable  to  a  person  subjected  to  Imprisonment  under  such  judg- 
ment or  Imprisonment. 

JUDGE  OF  COURrr  OF  LIMITED  JURISDICTION,  LIA- 
BILITY OF  FOR  W1LI>FUL  ACTS  BEYOND  HIS  AUTHORfi  JT. 
If  a  jud.'jje  of  a  court  of  limited  or  Inferior  jurLsdictlon  sentences  and 
comndts  a  i)er-son  willfully,  corruptly,  malleiou.sly.  and  with  full 
knowledge  of  liis  want  of  authority,  he  is  liable  to  an  action  by  the 
person  so  sentenced  or  imprisoned. 

Action  against  the  defendant  as  judge  of  the  municipal  court 
of  Douglas  county,  a  court  of  limited  jurisdiction,  for  willfully, 
unlawfully,  maliciously,  and  corruptly  sentencing  the  plaintiff 
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to  the  workhouse  while  knowing  he  had  no  right  or  jurisdiction 
to  do  80.  The  defendant  demurred  to  the  complaint,  and  his 
demurrer  having  been  overruled,  he  appealed  from  the  order 
overruling  it. 

John  A.  Murphy,  for  the  appellant. 

George  C.  Cooper,  for  the  respondent. 

^*^  BARDEEN",  J.  It  was  conceded  on  the  argument  that 
the  defendant,  as  judge  of  the  municipal  court  of  Douglas 
county,  had  no  legal  right  to  pronounce  judgment  against  the 
plaintiff  at  the  time  and  in  the  manner  set  forth  in  the  com- 
plaint. Chapter  278  of  the  Laws  of  1895  invests  said  judge 
with  jurisdiction  "to  hear,  try,  and  determine  all  criminal  ac- 
tions arising  in  said  county,  not  punishable  in  state  prison,"  and 
"to  hold  to  bail  all  persons  charged  with  other  offenses  **** 
against  the  laws  of  the  state  of  Wisconsin."  The  plaintiff  was 
charged  with  abandoning  his  wife,  and  unreasonably  refusing 
and  neglecting  to  provide  for  her,  contrary  to  section  4587c,  of 
Sanborn  and  Berryman's  Annotated  Statutes.  This  section  de- 
clares such  an  offense  to  be  a  misdemeanor,  and,  as  a  penalty, 
provides  that  such  parent  or  husband,  "on  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  county  jail,  not  less 
than  fifteen  days,  ten  days  of  which  imprisonment,  in  the  dis- 
cretion of  the  court,  the  food  may  be  bread  and  water  only,  or 
by  imprisonment  in  the  state  prison  not  exceeding  one  year; 
except  in  counties  having  workhouses,  commitment  may  be 
made  to  such  workhouse  in  the  discretion  of  the  court."  Sec- 
tion 4587d  provides  that  "the  several  county  and  municipal 
courts  of  the  state  shall  have  concurrent  jurisdiction  with  the 
circuit  court  of  all  offenses  arising  under  this  act,  and  every 
such  county  and  municipal  court  shall  be  deemed  open  at  all 
times  to  hear,  try,  and  determine  all  cases  arising  under  this 
act."  Other  sections  provide  that  the  judges  of  courts  of  record 
and  court  commissioners  are  authorized  to  issue  process  for  the 
arrest  and  examination  of  offenders  imder  the  act,  and  that  when 
a  person  was  bound  over  for  trial,  the  record  of  such  examination 
should  be  forthwith  transmitted  to  the  county  or  municipal 
court  of  the  proper  county. 

Under  these  provisions,  there  can  be  no  doubt  but  that  the 
defendant,  as  such  municipal  judge,  had  full  authority  to  issue 
a  warrant  for  the  arrest  of  plaintiff  upon  the  proper  complaint 
being  made,  and  to  hold  and  conduct  an  examination.     The 
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complaint  is  apparently  drawn  upon  the  assumption  that  he  had 
such  right,  but  the  contention  is,  that  he  had  no  right  to  try 
the  plaintiff  for  that  offense.  As  examining  magistrate,  the  de- 
fendant was  acting  directly  within  the  lines  of  his  authority. 
In  that  regard  he  had  jurisdiction  of  the  subject  matter  and 
of  the  person  of  the  plaintiff,  and  his  authority  continued  up  to 
the  time  he  assumed  to  pass  sentence  and  to  issue  a  commit- 
ment. At  this  point  he  is  met  with  ^**  the  question  of 
whether  he  had  a  right  to  pass  judgment  on  the  plaintiff.  He 
finds  that  the  act  creating  the  offense  provides  that  the  several 
municipal  courts  of  the  state  shall  have  concurrent  jurisdiction 
with  the  circuit  courts  of  all  such  offenses.  He  erroneously  de- 
cides that  the  proceedings  before  him  have  been  equivalent  to  a 
trial,  and  that  he  is  invested  with  authority  to  exercise  his  discre- 
tion, and  send  the  plaintiff  to  the  workhouse  of  the  county.  He 
acts  upon  the  assumption  that  the  law  giving  the  municipal 
courts  of  the  state  authority  to  try  and  determine  such  cases  gave 
him  such  authority.  In  this  he  was  in  error.  His  power  to  act 
was  limited  to  holding  the  accused  to  bail  or  committing  him  for 
trial.  Up  to  the  moment  of  pronouncing  sentence,  he  had  pos- 
sessed ample  power  to  do  what  he  had  done.  In  the  decision  of 
the  question  that  he  had  jurisdiction  to  pronounce  judgment,  did 
the  magistrate  render  himself  liable  in  damages  to  the  plaintiff? 
He  did  erroneously  decide  that  he  had  power  to  try  the  plaintiff, 
but  did  such  erroneous  decision  render  him,  as  to  all  future  acts, 
a  trespasser?  There  are,  we  frankly  admit,  decisions  holding- 
squarely  that  it  did,  but  they  are  based  upon  the  proposition 
that  the  rights  of  the  individual  are  paramount  to  all  public 
interests  involved,  and  that  when  such  rights  are  unlawfully  in- 
vaded his  right  of  redress  is  absolute.  This  right,  however,  has 
been  limited  to  cases  where  the  offending  officer  is  one  possessing 
inferior  or  limited  jurisdiction.  Judges  of  courts  of  superior 
or  general  jurisdiction  possess  such  immunity,  even  when  it  is 
alleged  that  tliey  have  acted  willfully  and  corruptly.  But,  as  to 
officers  possessing  limited  jurisdiction,  the  lines  are  drawn 
tighter,  and  there  are  cases  in  the  books  holding  them  to  tlie 
strictest  accountability  for  their  judicial  acts.  But  in  later  years 
the  doctrine  has  been  somewhat  relaxed. 

It  requires  no  argument  to  show  that  the  doctrine  of  judicial 
immunity  is  absolutely  essential  to  the  very  existence  of  the  judi- 
cial oflice.  A  magistrate  could  not  be  respected  **"^  or  inde- 
pendent if  his  motives  for  his  ofticial  action,  or  his  conclusions, 
could  be  put  in  question  at  the  instance  of  every  disappointed 
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suitor.  In  treating  of  this  subject,  the  textbooks  and  decisions 
lay  down  the  proposition  that  the  officer,  in  order  to  entitle  him- 
eelf  to  claim  the  immunity  that  belongs  to  judicial  conduct, 
must  act  within  the  bounds  of  his  jurisdiction.  As  a  general 
proposition  of  law,  this  statement  must  be  accepted,  but  the 
embarrassment  arises  when  it  is  attempted  to  be  applied  to  cases 
in  which  the  public  officer  is  called  upon  to  decide  whether  or 
not  a  particular  case  is  within  his  jurisdiction,  and  he  falls  into 
error  in  arriving  at  that  conclusion,  and  whether  he  can  be  held 
responsible  if  he  acts  in  excess  of  his  jurisdiction.  Grove  v. 
Van  Dnyn,  44  N.  J.  L.  654;  43  Am.  Rep.  412,  is  a  case  in  which 
these  questions  are  discussed  with  great  learning  and  ability. 
Beasley,  C.  J.,  thus  announces  the  rule:  "When  the  judge  is 
called  upon  by  the  facts  before  him  to  decide  whether  his  au- 
thority extends  over  the  matter,  such  an  act  is  a  judicial  act,  and 
such  officer  is  not  liable,  in  a  suit,  to  the  person  affected  by  his 
decision,  whether  such  decision  be  right  or  wrong.  But  when 
no  facts  are  present,  or  only  such  facts  as  have  neither  legal 
value  nor  color  of  legal  value  in  the  affair,  then,  in  that  event, 
for  the  magistrate  to  take  jurisdiction  is  not,  in  any  manner,  the 
performance  of  a  judicial  act,  but  simply  the  commission  of  an 
unofficial  wrong.  This  criterion  seems  a  reasonable  one.  It 
protects  a  judge  against  the  consequences  of  every  error  of  judg- 
ment, but  it  leaves  him  answerable  for  the  commission  of  wrong 
that  is  practically  willful.  Such  protection  is  necessary  to  the 
independence  and  usefulness  of  the  judicial  officer,  and  such  re- 
eponsibiity  is  important  to  guard  the  citizen  against  official  op- 
pression." 

There  is  a  distinction  running  through  many  of  the  cases 
between  a  proceeding  instituted  and  carried  on  by  a  magis- 
trate, where  the  initial  act  failed  to  secure  jurisdiction,  or,  hav- 
ing secured  it,  he  had  lost  it  by  neglect  of  legal  requirements,  **® 
and  those  where  jurisdiction  has  been  secured,  and,  during  the 
progress  of  the  investigation,  the  magistrate,  in  view  of  the  sit- 
uation, decides  that  he  possesses  greater  power  than  he  actually 
possesses.  Brosde  v.  Sanderson,  86  Wis.  368,  Frazier  v.  Turner, 
76  Wis.  562,  and  Lueck  v.  Heisler,  87  Wis.  644,  are  cases  upon 
which  the  magistrate's  liability  is  established  under  the  rule 
that  void  process  or  absolute  loss  of  jurisdiction  pendente  lite 
renders  him  responsible  to  the  injured  party. 

In  discussing  the  question  herein  involved,  we  extract  the 
following  from  Mr.  Bishop's  Noncontract  Law,  section  783: 
**Most  of  the  cases   exhibit  an  inclination  to  be  specially  se-j 
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vere  on  justices  of  the  peace  and  other  inferior  magistrates,  com- 
pelling them,  in  dis-tinction  from  the  rule  as  to  the  superior 
judges,  to  respond  in  damages  whenever  their  judicial  act  was 
without  jurisdiction.  But,  in  reason,  if  judges  properij'  ex- 
pected to  be  most  learned  can  plead  official  exemption  for  their 
blundering  in  the  law,  a  fortiori  those  from  whom  less  is  to  be 
expected,  and  who  receive  less  pay,  should  not  be  compelled  to 
respond  in  damages  for  their  mistakes  honestly  made  after  due 
carefulness."  After  stating  that  the  better  authorities  appear 
greatly  to  limit  the  strict  rule  of  liability,  the  learned  author 
further  says:  "Plainly,  in  reason,  if  a  judicial  officer  of  what- 
ever grade  should  take  jurisdiction  where  he  knew  he  had  none, 
or  without  due  care  to  ascertain  the  law,  he  should  answer  in 
damages  to  the  party  injured,  and  so,  it  is  believed,  are  the  au- 
thorities; and  in  legal  reason,  also,  this  should  constitute  the 
only  exception  to  the  general  rule  of  exemption,  as  to  which  the 
grade  of  the  judicial  office  should  be  deemed  immaterial."  We 
might  cite  many  other  protests  and  criticisms  by  courts  and 
textwriters  condemning  the  strictness  and  injustice  of  the  rule. 
The  current  of  modem  legal  thought  is  unquestionably  in  favor 
of  the  proposition  cited:  Thompson  v.  Jackson,  93  Iowa,  376. 

«»»  In  Austin  v.  Vrooman,  128  K  Y.  229,  it  was  held  that 
a  justice  of  the  peace  was  not  personally  liable  for  erroneously 
deciding  that  he  had  jurisdiction  to  try  a  defendant  who  had 
tendered  bail  and  demanded  a  trial  by  jury,  where  the  justice 
had  jurisdiction  of  the  offense  and  the  defendant,  except  for 
such  ofTor  and  demand,  if  the  magistrate  acted  in  good  faith. 
In  Bell  V.  McKinney,  63  Miss.  187,  the  defendant,  mayor  and  ex 
officio  justice  of  the  peace,  fined  and  committed  plaintiff  to  jail 
for  an  offense  committed  outside  of  the  corporate  limits  of  the 
twn,  over  which  he  had  no  jurisdiction,  except  to  bind  the  party 
over  to  wait  the  action  of  the  grand  jury.  Held,  that  he  was 
not  liable  if  he  acted  in  good  faith.  The  test  in  these  and  many 
othenr  cases  that  might  be  cited  is  whether  the  magistrate  acted 
in  good  faith.  It  is  true  that  there  are  cases  where  the  question 
of  good  faith  is  no  defense,  if  the  magistrate  exceeded  his  jur- 
isdiction. Truesdale  v.  Combs,  33  Ohio  St.  186,  Patzack  v.  Von 
Gerichten,  10  Mo.  App.  424,  and  Vanderpool  v.  State,  34  Ark. 
174,  are  cases  holding  this  rule  to  the  limit  of  strictness.  Wo 
are  content,  however,  to  join  in  the  increasing  procession  of 
states  that  have  adopted  and  are  following  the  more  humane 
and  less  stringent  test  of  liability  in  cases  of  this  kind.  We 
have  been  led  to  prolong  this  discussion  because  of  the  very  able 
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an3  earnest  argument  of  counsel  on  botih  sides  npon  this  ques- 
tion, and  witii  the  hope  that  it  will  aid  in  the  future  determina- 
tion of  this  case. 

Returning,  now,  to  the  complaint,  we  find  it  alleged,  in  sub- 
stance, that  the  act  of  the  defendant,  in  sentencing  and  com- 
mitting the  plaintiff,  was  willful,  malicious,  and  corrupt,  and 
performed  when  he  well  knew  that  he  had  no  right  or  author- 
ity 80  to  do.  The  motives  and  good  faith  of  the  defendant  are 
directly  challenged,  and  the  demurrer  admits  the  truth  of  these 
allegations.  It  being  admitted  that,  under  the  law,  the  sen- 
tencing and  commitment  of  ®®*  plaintiff  were  beyond  the  au- 
thority of  defendant,  and  by  the  pleading  that  the  act  was  will- 
fully, maliciously,  and  corruptly  don^  and  with  full  knowledge 
of  his  want  of  authority,  we  see  no  escape  from  the  conclusion 
that  the  complaint  states  a  cause  of  action. 

By  the  Court.  The  order  of  the  superior  court  of  Douglas 
county  is  affirmed. 

JUDGES— LIABILITY  TO  CIVIL  ACTION.— A  judge  of  a  court 
of  record  is  not  liable  In  a  civil  action,  even  for  corrupt  misconduct 
In  office:  Cunningham  v.  Bucldin,  8  Cow.  178;  18  Am.  Dec.  432,  and 
note.  It  is  also  generally  stated  that  a  judicial  officer  cannot  be 
called  to  account  in  a  civil  action  for  his  determination  of  acts  In 
,his  judicial  capacity:  Stewart  v.  Case,  53  Minn.  62;  39  Am.  St  Rep. 
575,  and  note.  But  judges  of  Inferior  courts  are  liable  when  acting 
beyond  their  jurisdiction:  Borden  v.  State,  11  Arli.  519;  54  Am.  Dec. 
217.  Although  where  the  judge  Is  called  upon  by  the  facts  before 
him  to  decide  whether  his  authority  extends  over  the  matter,  such 
an  act  is  judicial,  and  such  officer  Is  not  liable  in  a  suit  to  the  person 
affected  by  his  decision,  whether  such  decisions  be  right  or  wrong: 
Extended  note  to  McCall  v.  Cohen,  42  Am.  Bep.  650l  flee  extended 
note  to  Yates  r.  Lansins.  6  Am.  Dec  803w 
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Porch  v.  Arkansas  Milling  Company. 

[65  ABKAN8A8,  40.] 

EXEMPTIONS  IN  PARTNERSHIP  PROPERTY.— A  part- 
ner Is  not  entitled  to  hold  exempt  from  sale  under  an  exe- 
cution issued  on  a  judgment  against  him  for  an  individual  debt, 
so  much  of  his  interests  in  the  assets  of  the  partnership  as  is  equal 
in  value  to  the  exemptions  from  sale  under  process  allowed  him 
by  law. 

EXEMPTIONS  IN  PARTNERSHIP  PROPERTY.— Partners 
are  not,  during  the  existence  of  the  partnership,  entitled  to  an  in- 
dividual exemption  In  the  partnership  property. 

EXEMPTIONS— BURDEN  OF  PROOF  to  show  that  cfertain 
property  is  exempt  from  sale  under  execution  is  upon  the  claim- 
ant 

Claim  of  individual  exemptioD  in  partnership  property.  The 
Arkansas  Milling  Company  recovered  judgment  against  Porch, 
procured  the  issuance  of  an  execution  thereon,  and  levied  such 
execution  upon  the  individual  interest  of  Porch  in  the  fixtures 
and  furniture  in  a  drugstore  owned  by  Porch  and  one  Crook  as 
partners.  Both  notified  the  officer  levying  the  execution  that 
the  property  levied  upon  was  partnership  property,  and  that  each 
of  them  was  the  owner  of  one-half  thereof.  The  officer  who 
levied  the  execution  made  return  thereof  stating  the  facta. 
Thereupon  the  Arkansas  Milling  Company  filed  its  complaint  in 
equity  to  subject  Porch's  interest  in  such  partnership  property 
to  sale  to  satisfy  its  debt,  and  alleged  that  he  owned  no  other 
property.  Porch  answered  claiming  his  statutory  exemption 
from  execution  in  all  the  residue  of  the  partnership  property 
which  was  in  excess  of  the  partnership  indebtedness,  and  which 

(8K) 


896  Porch  v.  Arkansas  Milling  Ca       [Arkansas 

he  claimed  would  not  exceed  the  statutory  limit  of  value  for  ex- 
emptions. Plaintiff's  demurrer  to  such  answer  was  sustained, 
and  it  was  given  judgment  against  the  defendant  Porch  for  one 
hundred  and  thirteen  dollars,  with  interest  and  costs.  The  trial 
court  also  ordered  that  the  interest  of  Porch  in  such  drugstore, 
constituting  the  partnership  property,  and  which  was  valued  far 
in  excess  of  the  amount  of  the  partnership  debts,  be  sold  to 
satisfy  such  judgment.     Porch  appealed. 

0.  W.  Watkins,  for  the  appellant 

G.  C.  Christian,  for  the  appellee. 

***  rUGHES,  J.  The  precise  question  in  Hub  case  has  not 
been  decided  in  this  court. 

Following  the  decided  weight  of  authority,  it  is  held  in  Rich- 
ardson V.  Adler,  46  Ark.  43,  that  "the  members  of  an  insolvent 
*^  firm  are  not  entitled  to  the  exemptions  allowed  by  law,  out 
of  the  partnership  property,  after  it  has  been  seized  to  satisfy 
the  demands  of  the  creditors  of  the  firm."  The  court  said: 
"The  interest  of  each  partner  in  the  partnership  assets  is  his 
portion  of  the  residuum,  after  all  the  liabilities  of  the  firm  are 
liquidated  and  discharged.  Property  belonging  to  the  firm  can- 
not be  said  to  belong  to  either  partner  as  his  separate  property. 
It  is  contingent  and  uncertain  whether  any  of  it  will  belong  to 
him  on  the  winding  up  of  the  business,  and  the  settlement  of 
his  accounts  with  the  firm.  'Joint  property  is  deemed  a  trust 
fund,  primarily  to  be  applied  to  the  discharge  of  pari;nership 
debts,  against  all  persons  not  having  a  higher  equity'  '*:  Citing 
Pond  V.  Kimbal,  101  Mass.  105;  Gaylord  v.  Imhoff,  26  Ohio  St 
317;  20  Am.  Eep.  762;  Giovanni  v.  First  Nat  Bank,  55  Ala.' 
305;  28  Am.  Rep.  723;  In  re  Handlin,  3  Dill.  290. 

As  affecting  the  question  involved,  the  statute  of  Ohio  ex- 
empting personal  property  is  substantially  like  ours,  which  pro- 
vides that:  "The  personal  property  of  any  resident  of  this  state, 
who  is  married  or  the  head  of  a  family,  in  specific  M^cles  to  be 
selected  by  such  resident  not  exceeding  in  value  the  sum  of  five 
hundred  dollars,  in  addition  to  his  or  her  wearing  apparel,  and 
that  of  his  or  her  family,  shall  be  exempt  from  seizure  on  attach- 
ment, or  sale  on  execution,  or  other  process  from  any  court,  on 
debt  by  contract**:  Sandels  and  Hill's  Digest,  sec.  3716;  Const., 
art.  9,  sees.  1,  2. 

In  the  case  at  bar  the  appellant  filed  no  schedule  claiming  hit 
exemption  in  specific  articles. 
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Tn  the  opinion  in  Gaylord  v.  Imhoff,  26  Ohio  St.  317,  20 
Am.  Rep.  762,  the  Ohio  supreme  court  said:  "Looking  alone  to: 
the  language  of  the  section  above  quoted,  we  find  nothing  to* 
justify  the  inference  that  the  legislature,  in  passing  it,  was  in- 
tending to  provide  for  other  than  individual  debtors,  and  for 
the  exemption  of  their  individual  property  from  sale  on  execu- 
tion; and,  when  construed  in  connection  with  the  law  relating 
to  partnerships,  as  it  has  always  stood  and  still  stands,  we  axe 
ccnvinced  that  it  could  not  have  been  the  intention  of  the  law- 
maker to  bring  partners  or  partnership  property  within  the  op- 
eration of  the  section  in  any  respect.  Dealing  with  the  statu- 
tory right,  and  excluding  equitable  considerations,  which  hav© 
no  place  here,  our  convictions  ^^  are  based  upon  the  fact  that 
the  right  of  exemption,  and  the  mode  of  exercising  it  prescribed' 
by  the  statute,  are  wholly  inapplicable  to  partnership  property 
or  the  rights  of  the  partners  tiierein,  and  inconsistent  with  the- 

rights  of  their  creditors  in  relation  thereto The  language 

of  the  section  points  unmistakably  to  property  owned  individu- 
ally. The  selection  of  the  exempted  property  is  to  be  made  by 
the  execution  debtor,  and  the  property  selected  is  to  be  appraised 
and  set  off  to  the  debtor.  'Partners  are  joint  tenants  in  their 
stock  in  trade,  ....  and  no  partner  has  an  exclusive  right  ta 
the  joint  stock':  3  Kent's  Commentaries,  37." 

It  will  be  seen  by  examination  of  this  opinion  of  the  Ohio 
court  and  the  case  of  Richardson  v.  Adler,  46  Ark.  43,  that. 
Judge  Smith,  who  delivered  the  opinion  in  the  latter  case,- 
adopts  and  relies  upon  the  reasoning  and  the  principles  laid; 
down  in  the  Ohio  case.  It  seems  to  us  that  the  reasoning  in 
those  cases  applies  to  the  case  at  bar  with  as  much  force  as  it 
does  to  those  cases.  We  think  the  doctrine  sound,  and  support- 
ed by  the  weight  of  authority. 

In  the  case  of  McCoy  v.  Brenuan,  61  Mich.  362,  1  Am,  St. 
Rep.  589,  it  is  held  that  partners  can,  during  the  existence  of 
the  partnership,  claim  an  individual  exemption  in  partnership" 
property,  when  taken  under  legal  process  for  partnership  debts.. 
The  same  is  held  in  Chipman  v.  Kellogg,  60  Mich.  438.  Some 
other  states  hold  the  same.  The  idea  advanced  to  support,  in 
part,  these  cases  is  that  the  exemption  statutes  should  receive 
a  liberal  construction  in  harmony  with  their  humane  purpose. 
Such  cases  are  Stewart  v.  Brown,  37  N.  Y.  350;  93  Am.  Dec> 
678;  Blanchard  v.  Paschal,  68  Ga,  32;  46  Am.  Bep.  474;  Ser- 
vanti  V.  Lusk,  43  Cal.  238. 
AM.  8r.  axr..  Vol.  LXVII.-S7 
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In  opposition  to  the  doctrine  of  these  cases,  the  weight  of 
authority  sustains  the  rule  that  partners  cannot,  during  the  con- 
tinuance of  the  partnership,  claim  an  individual  exemption  in 
the  partnership  property:  Giovanni  v.  First  Nat.  Bank,  55  Ala. 
305;  28  Am.  IJep.  723;  Bonsall  v.  Comly,  44  Pa.  St.  443;  Guptil 
V.  McFee,  9  Kan.  30;  Baker  v.  Sheehan,  29  Minn.  235;  Prosser 
V.  Hartley,  35  Minn.  340;  State  v.  Bowden,  18  Fla.  17;  State  v. 
Spencer,  64  Mo.  355;  27  Am.  Eep.  244;  Richardson  v.  Adler,  46 
Ark.  43;  Wise  v.  Frey,  7  Neb.  134;  29  Am.  Eep.  380;  Gaylord 
V.  Imhott,  26  Ohio  St.  317;  20  Am.  Rep.  762;  ^^  White  v.  Heff- 
ner,  30  La.  Ann.  1280;  31  Am.  Rep.  238;  In  re  Handlin,  3 
Dillon,  290;  Pond  v.  Kimball,  101  Mass.  105. 

The  rule  is  said  to  rest  upon  the  principle,  well  recognized 
in  the  decisions,  that  the  title  and  ownership  of  partnership 
property  is  in  the  partnership,  and  neither  partner  has  £iny  ex- 
clusive right  to  any  part  of  it. 

Our  constitution  and  statute  provide  that  the  debtor  shall  be 
entitled  to  claim  his  exemption  in  specific  articles,  to  be  selected 
by  him.  As  we  have  seen,  this  he  cannot  do  while  the  partner- 
ship continues,  as  the  property  does  not  belong  to  him  individu- 
ally. When  the  debts  of  the  pari;nership  are  paid,  if  any  sur- 
plus of  partnership  properi;y  remains,  he  can  claim  his  exemp- 
tion in  his  pari;  of  this  surplus. 

Had  he  asked  that  the  creditors  be  brought  in,  and  the  part- 
nership debts  be  settled,  and  account  be  had  between  him  and 
his  copartner,  and  his  interest  in  the  surplus,  after  paying  the 
debts  of  the  partnership,  ascertained,  it  is  probable  that  the 
court  should  have  done  this. 

The  cases  in  our  court  to  the  effect  that  the  debtor  claiming 
exemption  must  claim  specific  articles  are  numerous.  The  bur- 
den to  show  that  property,  claimed  as  exempt,  is  exempt  is  upon 
the  claimant.  He  must  bring  himself  strictly  within  the  stat- 
ute. 

The  judgment  is  affirmed. 

MR.  JUSTICE  BATTLE  dissented  and  iaid,  that  **partner  Is  en- 
titled to  hold  exempt  from  sale,  under  an  execution  Issued  on  a 
judgment  against  him  for  a  debt  owing  by  him  Individually,  so 
much  of  his  Interest  in  the  assets  of  the  partnership  as  Is  equal 
In  value  to  the  exemptions  from  sale  under  process  allowed  ffim 

by  law A  partner  has  no  specific  Interest  In  any  particular 

chattel  or  asset,  or  part  of  the  property  of  the  firm;  his  only  Inter- 
est Is  in  a  proper  proportion  of  the  surplus  of  the  whole  after  pay- 
ment of  debts,  including  the  amounts  due  the  other  partners": 
Richardson  v.  Adler,  46  Ark.  43,  48;  Giovanni  T.  First  Nat.  Bank 


Feb.  1898.]      Porch  v.  Arkansas  Milling  Ca  899 

of  Montgomery,  55  Ala.  305,  310:  28  Am.  Rep.  723;  1  Bates  on  Part- 
nership, sec.  180;  1  Lindley  on  Partnership,  2d  Am.  ed.  *339,  *340: 
1  Freeman  on  Executions,  2  ed.  sec.  125,  p.  298.  "No  private  creditor 
of  a  partner  can  take  by  his  execution  anything  giore  than  that 
partner's  share  in  whatever  surplus  remains  after  the  partnership 
effects  have  paid  the  partnership  debts:  Gaylord  v.  Imhoflf,  26  Ohio 
St.  317-324;  20  Am.  Rep.  762;  Harris  v.  Phillips,  49  Ark.  58,  59;  2 
Freeman  on  FiXecutions,  2d  ed.,  sec.  254  a,  p.  809.  The  debtor's 
right  to  claim  his  exemptions  Is  coextensive  with  the  creditor's  right 
to  seize  and  sell  under  his  execution,  except  In  cases  specifically 
excepted  from  the  operation  of  the  law:  Sannoner  v.  King,  49  Arts. 
299-301;"  4  Am.  St  Rep.  49.  Mr.  Justice  Battle  quoted  from  1  Free- 
man on  Execution,  sec.  221,  pages  670,  671,  to  show  that  the  prop- 
erty of  a  cotenant  may  be  exempt  from  execution,  and  continuing 
said:  "Under  the  statute,  the  Interest  of  the  debtor  partner  can- 
not be  sold  until  It  Is  ascertained  and  fixed  by  equitable  proceed- 
ings. In  this  proceeding  his  Interest  can  be  separated  from  the 
partnership  assets,  and  It  Is  the  duty  of  the  court  to  do  so  when 
the  rights  of  any  of  the  parties  demand  it;  and  especially  Is  thi< 
the  case  when  It  becomes  necessary  to  carry  into  effect  the  hu- 
mane and  remedial  purposes  of  the  law  upon  exemptions.  Why 
should  it  not  set  apart  to  him  his  Interest,  so  that  he  can  select 
out  of  It  the  exemptions  allowed  him  by  lawV  The  design  of  this 
law  was  to  shield  the  poor,  and  not  to  strip  them.  Should  the 
court  refuse  to  protect  the  debtor  partner  when  it  Is  In  its  pother 
to  do  so?  He  has  a  right  to  his  exemptions.  Having  the  right, 
he  is  entitled  to  the  enforcement  of  it;  and,  being  entitled  to  the 
enforcement  of  it,  it  Is  the  duty  of  the  court  to  grant  him  the  re- 
lief. Grant  him  the  relief— set  apart  to  him  his  share  In  the  assets 
of  the  partnership— and  there  Is  no  obstacle  In  the  way  to  his  select- 
ing his  exemptions  out  of  It;  for  he  can  do  that  at  any  time  be- 
fore the  sale,  upon  giving  the  necessary  notice.  In  a  recent  case, 
this  court  held  that  a  judgment  in  favor  of  a  plaintiff  against  a 
garnishee  for  the  recovery  of  the  amount  owing  by  the  latter  to 
the  defendant  was  no  bar  to  the  defendant  selecting  and  holding 
the  debt  of  the  garnishee  as  his  exemption;  and  that  he  could  select 
and  hold  the  money  collected  on  the  judgment  against  the  gar- 
nishee, as  his  exemption,  at  any  time  before  It  is  paid  to  the  plaintiff, 
provided  It  does  not  exceed  the  amount  allowed  for  that  purpose: 
Blass  V.  Erber,  66  Ark.  112,  post,  p.  907.  In  other  cases,  this  court 
has  held  that  a  judgment  condemning  property  to  be  sold  to  pay  a 
debt  does  not  defeat  the  right  of  the  defendant  In  the  judgment  to 
hold  any  part  of  It  as  his  exemption,  provided  he  selects  It  for  that 
purpose  before  It  Is  sold:  Robinson  v.  Swearlugon,  55  Ark.  55;  Bunch 
T.  Keith,  04  Ark.  654.  This  being  the  law,  the  debtor  partner  is 
certainly  entitled  to  have  so  much  of  hia  Interest,  when  separated 
from  the  assets  of  the  firm,  as  will  equal  In  value  the  exemptions 
allowed  him  by  law.  set  apart  to  him,  to  hold  free  from  sale  t* 
satisfy  the  execution  levied  on  the  same,  when  he  demands  It  be- 
fore the  final  decree  In  the  equitable  proceedings  is  rendered,  m 
was  done  In  this  case.** 
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EXECUTION— EXEMPTION  IN  PARTNERSHIP  PROPERTY. 
Partners  cannot,  during  the  existence  of  the  partnership,  chiim  an 
Individual  exemption  in  partnership  property  taken  under  legal 
process  for  partnerslilp  debts:  Ailcen  v.  Steiner,  98  Ala.  355;  31)  Am. 
St.  Rep.  58.  Where,  however,  the  claim  to  exemption  is  not  preju- 
dicial to  other* members  of  the  partnership,  there  seems  to  be  no 
reasons  for  denying  the  exemption  on  the  ground  that  the  debtor 
owns  a  part  Instead  of  the  whole  of  the  property.  As  a  general 
rule,  a  part  interest  is  as  much  exempt  from  execution  as  though 
It  were  an  interest  In  severalty;  and  this  is  true  whether  it  be 
held  in  copartnership  or  cotenancy,  and  whether  the  execution"  be 
for  the  debt  of  one  owner  or  for  the  debt  of  all  owners:  See  mono- 
graphic note  to  Russell  v.  Cole,  57  Am.  St.  Rep.  437.  See  McCoy 
v.*Brennan,  61  Mich.  362;  1  Am.  St.  Rep.  589;  Moyer  v.  Drummond,. 
32  S.  C.  165;  17  Am.  St  Bep.  850;  extended  note  to  State  v.  Spencer^ 
27  Am.  Rep.  246. 


Phoenix  Insuranob  Company  v,  Flemming. 

[65  AbkaN!<A8,  64.] 

INSURANCE— CONSTRUCTION  OP  POLICY— WRITTEN 
AND  PRINTED  PARTS.— The  written  portion  of  a  fire  insurance 
policy  Insuring  benzine  as  part  of  a  stock  of  merchandise  overrides 
the  printed  portion  of  the  policy  forbidding  it  to  be  kept. 

INSURANCE  CONSTRUCTION  OF  POLICY— WRITTEN 
AND  PRINTED  PARTS.— Benzine  kept  bottled  in  small  quantities 
as  part  of  a  stock  in  trade  is  Included  In  a  fire  Insurance  policy, 
containing  a  written  description  of  the  property  Insured  as  a  stock 
of  drugs  and  chemicals  such  as  usually  kept  for  sale  in  a  drug- 
store, although  the  printed  portion  of  the  policy  stipulates  that  it 
shall  be  void  If  benzine  Is  kept  without  an  agreement  indorsed 
on  the  policy.  The  latter  stipulation  refers  to  keeping  benzine  In 
large  quantities. 

INSURANCE— FORFEITURE— WAIVER.— Forfeiture  of  a 
fire  Insurance  policy  Is  not  waived  by  an  examination  of  the  books 
of  account  of  the  insured  by  the  insurer  after  knowledge  of  the 
forfeiture,  when  the  policy  provides,  that,  in  case  of  loss  the  in- 
surer can  examine  such  books  without  waiving  any  condition  of  the 
policy. 

INSURANCE-FORFEITURE  —  WAIVER.— If  an  adjuster 
for  a  fire  Insurance  company,  after  a  loss,  states  to  the  assured 
that  the  policy  Is  forfeited  for  a  breach  of  Its  conditions,  and  re- 
plies, in  response  to  a  question,  that  the  com|»any  will  Insist  upon 
strict  proof  of  the  loss,  he  does  not  thereby  waive  any  existing 
forfeiture. 

INSURANCE-FORFEITURE— WAIVER.— The  Issuance  of 
a  policy  of  Insurance  with  knowledge  of  facts  which,  by  the  terms 
of  the  policy,  render  It  void.  Is  a  waiver  of  such  ground  of  forfeit- 
ure, altliough  the  policy  provides  that  Its  conditions  shall  not  be 
waived  by  any  officer  or  agent  of  the  company  unless  such  waiver 
Is  Indorsed  upon  the  policy. 

INSURANCE— FORFEITURE  —  WAIVER  —  BURDEN  OP 
PROOF.— When  forfeiture  of  a  fire  Insurance  policy  is  claimed  for 
breach  of  conditions  concerning  the  keeping  of  fireworks,  the  fact 
that  fireworks  were  on  _exhibition^  or  that  one  of  the  Insurance 
agents,  after  the  policy  was  issuea,  purchased  fireworks  In  his  in- 
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dividual  capacity  at  the  insured  store,  does  not  necessarily  sliow 
that  another  agent  issuing  the  policy  knew  of  the  presence  of  such 
fireworlis,  so  as  to  constitute  a  waiver  by  him  of  such  forfeiture. 
The  burden  of  proof  is  on  the  insured  to  show  that  the  agent  is- 
suing the  policy  knew  at  the  time  of  the  keeping  of  such  fireworks, 
or  that  the  other  agent,  with  knowledge,  did  some  act  in  the  course 
of  his  duties  as  such,  recognizing  the  continuing  validity  of  the 
policy. 

J.  J.  and  E.  C.  Hornor,  for  the  appellant. 

Stephenson  &  Trieber  and  Quarles  &  Moore,  for  the  appellees. 

"■  RIDDICK,  J.  This  is  an  action  upon  a  fire  insurance  pol- 
icy to  recover  the  value  of  property  insured  which  had  been  de- 
stroyed by  fire.  The  property  is  described  in  the  written  por- 
tion of  the  policy  as  a  "stock  of  merchandise,  consisting  of  drugs, 
stationery,  liquors,  tobacco,  toys,  and  fancy  articles,  paints,  oils, 
chemicals,  and  such  other  goods,  not  more  hazardous,  such  as 
is  usually  kept  for  sale  in  a  drugstore,"  The  printed  portion 
of  the  policy  stipulated  that  the  policy  should  be  void  if  ben- 
zine or  fireworks  were  kept,  unless  by  agreement  indorsed  on 
the  policy.  No  such  agreement  was  indorsed  upon  the  policy, 
and  the  evidence  showed  that  both  benzine  and  fireworks  were 
kept  in  the  store  of  plaintiffs.  The  insurance  company  con- 
tends that  this  avoided  the  policy. 

As  to  the  benzine,  only  a  small  quantity  was  kept  in  the  **** 
store.  This  was  put  up  in  bottles  containing  from  two  to  six 
ounces  each,  to  be  sold  to  ladies  for  the  purpose  of  cleansing 
gloves.  It  amounted  to  about  a  gallon  in  all.  The  testimony 
showed  that  it  was  customary  for  dniggists  to  keep  benzine  bot- 
tled in  small  quantities  to  be  sold  for  such  purposes,  and  that, 
as  one  witness  stated,  "a  drugstore  without  it  would  be  incom- 
plete." The  question  arises  whether  this  benzine  was  not  in- 
cluded in  the  written  description  of  the  property  insured,  for 
if  it  was  a  part  of  the  property  insured,  it  follows  as  a  matter 
of  course  that  its  presence  in  the  store  did  not  avoid  the  policy. 
The  written  portion  of  the  policy  insuring  the  benzine  as  a  part 
of  the  stock  of  merchandise  would  override  the  printed  portion 
forbidding  it  to  be  kept.  To  hold  otherwise  would  make  the 
contract  mean  in  effect  that  the  company  contracted  to  take  pay 
and  insure  the  o\\'ner  of  this  benzine  against  its  destruction  by 
fire,  but  only  on  condition  that  no  benzine  waa  kept.  The  courts 
will  not  presume  that  the  parties  intended  to  make  such  an  ab- 
surd agreement,  but  in  such  a  case  will  presume  that  the  inten- 
tion was  that  the  printed  portions  of  the  policy  forbidding  the 
keeping  of  benzine  should  not  apply  to  the  keeping  of  it  bottled 
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in  small  quantities  as  customary  with  druggists,  but  only  to 
storing  or  keeping  it  in  large  quantities:  Faust  v.  American  Ins. 
Co.,  91  Wis.  158;  51  Am.  St.  Rep.  876;  Mears  v.  Humboldt  Ins. 
Co.,  92  Pa.  St.  15;  37  Am.  Eep.  647;  Hall  v.  Insurance  Co.  of 
N.  A.,  58  N.  Y.  292;  17  Am.  Rep.  255;  Pindar  v.  Kings  Co.  etc. 
Ins.  Co.,  36  N.  Y,  648;  93  Am.  Dec.  544;  Harper  v.  Albany  etc. 
Ins.  Co.,  17  N.  Y.  197;  Archer  v.  Merchants'  etc.  Ins.  Co.,  43 
Mo.  434;  Cushman  v.  Noriihwestern  Ins.  Co.,  34  Me.  487. 

Now,  the  properi;y  insured  is  described  as  a  stock  of  mer- 
chandise consisting,  among  other  things,  of  "drugs"  and  "chem- 
icals." The  word  "drug'*  is  defined  as  any  animal  or  mineral 
substance  used  in  the  composition  of  medicines;  any  stuff  used 
in  dyeing  or  in  chemical  operations;  any  ingredient  used  in 
chemical  preparations  employed  in  the  arts:  Webster's  Diction- 
ary; Century  Dictionary.  The  term  "chemical"  is  defined  as  a 
substance  used  for  producing  a  chemical  effect,  or  one  produced 
by  a  chemical  process;  a  chemical  agent  prepared  for  scientific 
or  economic  use:  Webster's  Dictionary;  Century  Dictionary. 
The  definition  of  benzine  given  in  Webster's  International  Dic- 
tionary is  "a  liquid  consisting  mainly  of  the  lighter  and  more 
volatile  ****  hydro-carbons  of  petroleum  or  kerosene  oil,  used  as 
a  solvent  and  for  cleansing  soiled  fabrics."  It  is  used  in  the 
arts  as  a  solvent  for  fats,  resins,  and  certain  alkaloids:  Century 
Dictionary. 

Without  going  into  a  discussion  of  the  scientific  or  exact  mean- 
ing of  these  terms,  we  will  say  that,  in  our  opinion,  the  evidence 
shows  that  benzine  kept  in  the  quantities  and  for  the  purposes 
that  the  proof  shows  that  it  was  kept  by  plaintiffs  was  included 
in  the  terms  "drugs"  and  "chemicals,"  used  in  describing  the 
property  insured,  and  that  the  company  intended  to  insure  such 
benzine. 

As  the  company  writes  the  policy,  the  rule  is  to  resolve  doubts 
arising  as  to  its  meaning  in  favor  of  the  assured:  Jones  v.  South- 
em  Ins.  Co.,  38  Fed.  Rep.  19.  Benzine  put  up  in  small  quan- 
tities was  a  part  of  the  stock  asked  to  be  insured.  Bottled  and 
corked  in  such  quantities,  it  was  probably  not  more  dangerous 
than  other  cliemicals.  It  was  not  necessary  to  give  the  particu- 
lar name  of  each  drug  or  chemical,  or  other  article  that  went  to 
make  up  the  entire  stock,  and  the  company,  in  describing  the 
property  insured,  has  chosen  to  use  general  terms,  which  we 
think  fairly  include  the  benzine  in  the  stock.  For  these  reasons 
we  are  of  the  opinion  that  the  policy  was  not  avoided  by  the 
fact  that  benzine  was  kept  bottled  in  small  quantities  as  a  part 


Feb.  1898.]     Phoenix  Insurance  Co.  v.  Flemminq.  903 

of  the  stock  of  drugs  and  chemicals.  The  agents  of  the  appel- 
lant company  seem  to  have  been  of  this  opinion  also,  for,  after 
the  fire,  when  they  had  examined  the  books,  and  knew  the  facts, 
they  stated  to  plaintiffs  that  their  policy  was  void  because  they 
kept  fireworks,  but  said  nothing  of  the  benzine. 

Was  the  policy  avoided  by  the  fact  that  fireworks  were  kept 
in  plaintiff's  store?  We  will  first  notice  the  contention  made 
by  plaintiffs  that  the  forfeiture,  if  any  existed,  was  waived  by  a 
demand,  made  on  the  part  of  the  company  after  knowledge  that 
fireworks  were  kept  in  the  store,  that  plaintiffs  should  exhibit 
their  books,  and  make  out  proof  of  loss.  The  policy  provided 
that,  in  case  of  loss,  the  company  should  have  the  right  to  make 
an  examination  of  the  books  of  account  kept  by  the  assured,  and 
that  such  examination  should  not  be  treated  or  considered  as 
a  waiver  of  any  condition  of  the  policy,  or  of  any  forfeiture 
thereof.  For  this  reason  the  demand  for  the  ^^  books  and  the 
examination  thereof  cannot,  we  think,  be  treated  as  a  waiver  of 
the  conditions  of  the  policy. 

After  finding  from  an  examination  of  the  books  that  fireworks 
had  been  kept,  the  adjuster  of  the  company  stated  to  plaintiffs 
that  their  policy  was  void  because  fireworks  were  kept;  but  he 
offered  to  settle  by  compromise,  and  they  made  an  agreement 
to  appraise  the  goods,  it  being  stipulated  therein  that  such 
agreement  and  appraisement  should  not  waive  any  of  the  con- 
ditions of  the  policy.  After  the  appraisement,  the  adjuster 
again  told  the  plaintiffs  that  their  policy  was  void,  and  that  the 
company  would  resist  any  effort  to  collect  it  by  action  at  law, 
but  offered  to  pay  another  sum  in  compromise.  This  offer  be- 
ing refused,  the  adjuster  said  that  he  would  leave  on  the  first 
boat  for  Memphis.  He  was  thereupon  interrogated  by  one  of 
the  counsel  for  plaintiffs  as  follows:  "Mr.  Boyd,  in  behalf  of 
these  companies  you  represent,  you  have  had  the  books,  and 
have  gone  through  them.  Do  you  require  any  further  proofs 
of  lose,  or  are  you  satisfied  with  everything?"  To  which  Boyd 
replied:  "We  shall  insist  upon  strict  proof  of  loss,  under  the 
terms  of  the  policy."  Plaintiffs  assert  that  this  answer  of  Boyd 
waived  all  forfeitures. 

Now,  the  positive  denial  of  liability  and  assertion  of  the  agent 
that  the  policy  was  void  because  fireworks  were  kept  may  have 
been  a  waiver  of  proof  of  loss,  but  we  do  not  think  that  the  for- 
feiture, if  any  had  occurred,  was  waived  by  the  reply  of  the  agent 
quoted  above.  By  the  terms  of  the  policy,  the  assured  agreed 
to  furnish  proof  of  loss,  and  agreed  that  the  loss  should  not  be 
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payable  until  such  proof  was  fumislied.  Unless  proof  of  loss 
"was  waived,  the  assured  had  no  right  of  action  against  the  com- 
pany until  the  same  was  furnished,  and,  in  order  to  determine 
whether  the  company  would  waive  such  proof,  or  for  some  other 
reason,  the  attorney  for  appellee  propounded  the  above  question. 
What  the  agent  said  was  in  reply  to  this  question,  and,  when 
taken  in  connection  with  his  previous  assertion  that  the  policy 
-was  void,  and  that  the  company  would  resist  its  enforcement, 
meant,  in  our  opinion,  nothing  more  than  that  the  company 
<did  not  intend  to  waive  proof  of  loss. 

In  a  recent  case  decided  by  the  court  of  appeals  of  New  ®^ 
York  it  was  said  that  "the  rule  is  now  established  that  if,  in 
any  negotiations  or  transactions  with  the  assured  after  knowl- 
edge of  the  forfeiture,  the  company  recognized  the  continued 
validity  of  the  policy,  or  does  acts  based  thereon,  or  requires 
the  insured  to  do  some  act  or  incur  some  trouble  or  expense,  the 
forfeiture  is  waived."  The  court  further  said  that  "while  the 
later  decisions  all  hold  that  such  waiver  need  not  be  based  upon 
a  technical  estoppel,  in  all  cases  where  this  question  is  present- 
^,  when  there  has  been  no  express  waiver,  the  fact  is  recognizod 
that  there  exists  the  elements  of  an  estoppel**:  Armstrong  v.  In- 
surance Co.,  130  N.  Y.  560. 

This  seems  to  be  a  correct  statement  of  the  law  upon  this  ques- 
tion: German  Ins.  Co.  v.  Gibson,  53  Ark.  494.  Now,  it  will  be 
noticed  that  the  agent  here  made  no  demand  or  request  that 
the  assured  should  furnish  proof  of  loss.  He  said  nothing  from 
■which  the  assured  could  infer  that  if  such  proof  was  furnished 
the  loss  would  be  paid.  It  cannot  be  legitimately  inferred  from 
his  reply,  above  quoted,  that  he  intended  to  recognize  the  valid- 
ity of  the  policy,  for  he  had  previously  stated  that  the  policy 
was  void;  nor  was  such  reply  calculated  to  mislead  the  assured 
in  any  way,  and  it  cannot  be  taken  as  a  waiver  of  the  forfeiture, 
if  any  existed.  We  are  therefore  of  the  opinion  that  it  was  im- 
proper for  the  presiding  judge  to  srubmit  the  question  arising 
on  this  point  to  the  jury,  as  he  did  in  the  third  instruction  given 
•on  the  trial.  While  such  an  instruction  might  be  properly 
given  under  a  different  state  of  facts,  yet  in  this  case  there  was 
no  evidence  upon  which  to  base  such  an  instruction,  and  it  was 
calculated  to  mislead  and  was  prejudicial  to  appellants. 

But  it  is  further  contended  by  plaintiffs  that  there  could  have 
been  no  forfeiture  of  the  policy  on  the  ground  that  fireworks 
were  kept,  for  the  reason,  as  they  contend,  that  the  agent  of  the 
company  who  issued  the  policy  knew  at  the  time  it  was  issued 
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that  fireworks  were  kept  in  stock  by  plaintiffs,  and  that  the  issu- 
ance of  the  policy  under  such  circumstances  was  a  waiver  of 
the  condition  forbidding  fireworks  to  be  kept.  We  will  proceed 
to  consider  the  evidence  bearing  on  that  point,  for  if  the  proof 
was  conclusive  that  the  agent  of  appellant  knew  at  the  time  he 
issued  the  policy  that  fireworks  were  kept  in  the  ®*  store  of  as- 
sured, it  would  be  presumed  that  the  condition  forbidding  the 
keeping  of  such  fireworks  was  w^aived,  and  the  error  above  no- 
ticed would  be  harmless.  It  is  now  too  well  settled  to  require 
discussion  that  the  issuance  of  a  policy  of  insurance  with  knowl- 
edge of  facts  which  by  the  terras  of  the  policy  render  it  void 
will  be  treated  as  a  waiver  of  such  ground  of  forfeiture:  Insur- 
ance Co.  V.  Brodie,  52  Ark.  11. 

And  this  is  true,  even  though  the  policy  contains  a  stipulation 
that  the  conditions  of  the  policy  shall  not  be  waived  by  any 
officer  or  agent  of  the  company  unless  such  waiver  be  indorsed 
upon  the  policy.  It  is  a  general  rule  of  law  that  the  parties 
to  a  written  contract  may  afterward  change  or  alter  such  con- 
tract by  a  parol  agreement  to  that  effect,  and  contracts  with  in- 
surance companies  furnish  no  exception  to  this  rule:  Phoenix 
Ins.  Co.  V.  Public  Parks  Am.  Co.,  63  Ark.  187;  Westchester  Fire 
Ins.  Co.  V.  Earle,  33  Mich,  143;  2  Beach  on  Insurance,  sec.  787. 

The  facts  bearing  on  this  point  are  as  follows:  The  policy  in 
question  was  issued  by  B.  H.  Crutcher  &  Co.,  a  firm  composed 
of  R.  H.  Crutcher  and  one  Friborg.  This  firm  was  the  agent 
<%f  the  defendant  company,  and,  in  order  to  show  that  these 
jigents  knew  at  the  time  the  policy  was  issued  that  fireworks  wert 
kept  in  the  store,  J.  II.  Flemming,  one  of  the  plaintiffs,  wavr 
sworn  as  a  witness.  After  stating  that  the  policy  was  issued  by 
Crutcher  &  Co.,  he  was  asked  the  following  question:  "Pleasfi 
state  whether,  at  the  time  they  issued  this  policy  of  insurance, 
they  had  notice  and  knew  the  fact  that  you  kept  fireworks  for 
sale  and  on  hand  in  that  store?"  To  which  he'replied:  "This 
policy  was  issued  on  the  twenty-fourth  day  of  December,  I  be- 
lieve, at  a  time  when  our  stock  of  firsworks  was  very  large,  and 
on  exhibition,  and  Mr.  Friborg  bought  fireworks  from  me  dur- 
ing that  Christmas,  and  knew  we  had  them  for  sale.** 

Now,  no  express  waiver  of  the  condition  forbidding,  the  keep- 
ing of  fireworks  is  claimed,  and,  in  order  that  a  wai/cr  of  sfuch 
condition  may  be  implied  from  the  issuance  of  the  policy,  it  must 
be  shown  that  it  was  issued  with  knowledge  on  the  part  of  the 
agent  that  fireworks  were  kept,  and  the  burden  oi  proof  to  show 
this  is  on  the  plaintiff.     But  the  witness  in  th^  **  answer  above 
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quoted,  which  was  all  the  testimony  on  this  point,  does  not  show 
that  the  agent  had  such  knowledge  at  the  time  the  policy  was 
issued.  It  does  not  necessarily  follow  from  the  fact  that  fire- 
works were  on  exhibition,  or  that  one  of  the  agents,  after  the 
policy  was  issued,  purchased  fireworks  at  the  store,  that  the  agent 
issuing  the  policy  knew  of  the  presence  of  such  fireworks.  The 
fact  that  one  of  the  agents  went  to  the  store  shortly  after  the 
policy  was  issued  to  purchase  fireworks  is  a  circumstance  tend- 
ing to  show  that  he  knew  that  fireworks  were  kept  there,  but 
the  witness  does  not  say  that  this  member  of  the  firm  issued  the 
policy.  The  agent  of  the  insurance  company  was  a  partnership, 
and  each  member  of  the  firm  could  act  for  the  firm,  and  issue 
the  policy.  If,  in  the  course  of  the  negotiations  for  this  policy, 
and  before  it  was  issued,  plaintiffs  had  notified  either  member 
of  the  firm  that  they  kept  fireworks  in  their  store,  this  would 
have  been  notice  to  the  company,  and  it  would  have  been  bound; 
but  no  such  notice  was  given.  The  knowledge  of  the  fireworks 
shown  here  was  acquired  by  the  agent,  not  while  acting  for  the 
company  or  his  firm,  but  casually  while  attending  to  his  own 
affairs.  To  make  this  knowledge  affect  the  company,  it  must 
be  shown  that  the  agent  afterward,  with  this  information  pres- 
ent in  his  mind,  issued  the  policy,  or  consented  to  its  issuance, 
or  did  some  act  in  the  course  of  his  duties  as  agent  recognizing 
the  continuing  validity  of  the  policy:  Distilled  Spirits  case,  11 
Wall.  356.  But  this  was  not  shown,  or  at  least  it  was  not  so 
conclusively  shown  as  to  justify  us  in  saying  as  a  matter  Off  law 
that  the  knowledge  of  the  agent  was  established.  We  cannot, 
therefore,  say  that  the  error  heretofore  noticed  was  harmless, 
for  the  jury  may  not  have  found  that  the  agent  issuing  the  pol- 
icy had  notice  of  the  fireworks,  and  may  have  based  thedr  verdict 
upon  a  belief  that  the  forfeiture  was  waived  by  the  statement  of 
the  adjuster  that  the  company  would  insist  upon  strict  proof 
of  loss  under  the  terms  of  the  policy. 

Several  other  rulings  of  the  court  have  been  called  to  our 
attention  and  considered,  but,  except  as  above  stated,  we  do  not 
discover  that  the  court  committed  any  material  error. 

We  agree  with  counsel  for  appellant  that  instruction  No.  2 
•*  given  by  the  presiding  judge  is  slightly  defective  in  form, 
and  it  is  possible  that  it  might  be  misunderstood.  We  feel  sure 
that  if  the  attention  of  the  judge  had  been  called  to  the  defect, 
it  would  have  been  corrected.  It  does  not  appear  that  his  atten- 
tion was  called  to  it,  or  that  appellant,  during  the  trial  in  the 
circuit  court,  oJ*jpcted  to  the  instruction  on  that  ground,  and  a 
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general  objection  is  not  sufficient  to  raise  sach  a  question  in 
this  court. 

For  the  error  indicated,  the  judgment  is  reversed,  and  a  new 
trial  ordered. 


INSURANCE  -  WRITTEN  PARTS  CONTROL  PRINTED 
PARTS  OF  POLICY.— If  a  contract  of  Insurance,  by  the  written 
portion,  covers  property  to  be  used  in  conducting  a  particular  busi- 
ness, the  lieeping  of  an  article  necessarily  used  in  such  business 
does  not  avoid  the  policy,  although  it  is  expressly  prohibited  in 
the  printed  portions  of  the  policy:  Faust  v.  American  Fire  Ins.  Co., 
91  Wis.  158;  51  Am.  St  Rep.  876,  and  note;  Maril  v.  Connecticut 
Fire  Ins.  Co.,  95  Ga.  604;  51  Am.  St  Rep.  102. 

INSURANCE— WAIVER  OF  FORFEITURE  — BURDEN  OP 
PROOF.— If  an  insurer,  Icnowing  the  facts,  does  that  which  is  in- 
consistent with  an  intention  to  insist  upon  a  strict  compliance  with 
the  conditions  precedent  of  a  contract  of  insurance,  he  must  be 
treated  as  having  waived  their  performance,  and  the  insured  may 
recover  without  proving  performance,  even  though  the  policy  pro- 
vides that  none  of  its  conditions  shall  be  waived  exceitt  by  wrftten 
agreement:  Horton  v.  Home  Ins.  Co.,  122  N.  C.  498;  G5  Am.  St 
Rep.  717,  and  note.  But  a  waiver  never  occurs  unless  intended,  or 
where  the  act  relied  on  ought,  in  equity,  to  estop  the  party  from 
denying  it:  Diehl  v.  Adams  Co.  Mut.  Ins.  Co.,  58  Pa.  St  443;  98  Am. 
Dec.  302;  though  slight  evidence  will  raise  a  waiver  against  an  in- 
surance company  when  the  equities  are  in  favor  of  the  assured: 
Note  to  Faruum  v.  Phoenix  Ins.  Co.,  17  Am.  St.  Rep.  247.  In  an 
action  upon  a  fire  insurance  policy,  proof  on  the  part  of  the  insurer 
of  the  existence  of  a  condition  of  things  imposing  a  certain  duty  on 
the  insured  casts  upon  the  latter  the  burden  of  proving  compliance 
with  such  duty:  Note  to  Taylor  v.  State  Ins.  Co..  60  Am.  St  Rep.  21& 


Blass  V.  Erbeb. 

[65  Abkanbas,  112.] 

EXEMPTIONS— GARNISHMENT.— Funds  In  the  hands  of  • 
garnishee  after  Judgment  against  him  may  be  claimed  aa  exempt 
by  the  debtor.  The  funds,  if  paid  by  the  garnishee  In  satisfaction 
of  the  judgment,  cannot  be  recalled  by  the  debtor  under  his  dalm 
of  exemption. 

W.  T.  Tucker,  for  the  appellants. 

Fulk  &  Fulk,  for  the  appellee. 

**^  BUNN,  C.  J.  This  is  a  controversy  over  a  claim  of  ex- 
emption of  a  debt  involved  in  a  garnishment  proceeding,  begun 
in  one  of  the  justice  of  the  peace  courts  of  Pulaski  county,  where 
the  claim  of  exemption  was  disallowed  in  part,  and,  on  appeal 
to  the  second  division  of  the  circuit  court,  was  there  allowed, 
from  which  judgment  of  allowance  the  plaintiff  in  garnishment 


908  Blass  v.  Erbeb.  [Arkansas, 

took  the  appeal  to  this  court.  Gus  Blass  &  Co.  in  said  justice's 
court  recovered  judgment  against  Mrs,  Sarah  Erber.  After- 
ward the  plaintiffs  filed  their  complaint,  and  thereon  their  alle- 
gations and  interrogatories  against  one  A.  Lofton,  as  garnishee, 
alleging  that  he  was  owing  or  had  money  in  his  hands  belong- 
ing to  Sarah  Erber,  amounting  to  the  sum  of  one  hundred  dol- 
lars, and  interrogatories  accordingly  were  propounded.  The 
writ  of  garnishment  was  issued  and  served,  and  made  returnable 
on  the  20th  of  April,  1896.  On  the  15th  of  April,  1896,  Lofton, 
by  his  attorney,  answered  that  he  had  funds  in  his  hands  belong- 
ing to  Sarah  Erber,  amounting  to  the  sum  of  one  hundred  dol- 
lars. Sarah  Erber  gave  notice  that  she  would  file  her  schedule 
and  claim  of  exemptions  against  this  debt  on  April  20th,  the 
return  day  of  the  garnishment,  and  on  that  day  accordingly  filed 
her  schedule  claiming  the  one  hundred  dollars  as  exempt,  and 
thereupon  supersedeas  was  issued  on  that  day.  The  notice  bears 
no  date,  as  we  can  see  from  the  record,  but  presumably  it  was 
within  proper  time.  On  the  same  day,  April  20th,  Mrs.  A.  Lof- 
ton, answering  for  A.  Lofton,  the  garnishee,  stated  that  he  was 
***  indebted  to  the  defendant,  Sarah  Erber,  in  the  sum  of  two 
hundred  and  thirty-nine  dollars,  and  thereupon  the  court  ren- 
dered judgment  against  the  garnishee  for  the  sum  of  eighty-five 
dollars  and  eighty  cents  in  favor  of  the  plaintiffs,  Gus  Blass  & 
Co.,  which  was  less  than  the  balance  of  the  two  hundred  and 
thirty-nine  dollars,  after  deducting  the  one  hundred  dollars  ex- 
emption theretofore  allowed  the  defendant,  and  a  supersedeas 
was  granted  for  one  hundred  and  forty-eight  dollars  in  favor  of 
defendant.  On  the  sixth  day  of  May,  1896,  the  defendant  filed 
a  second  schedule,  in  which  she  stated  and  claimed  the  two  hun- 
dred and  thirty-nine  dollars  admitted  to  be  owing  her  by  the  gar- 
nishee, but  the  court  refused  to  issue  supersedeas  on  this  sched- 
ule and  claim,  and  defendant  appealed  to  the  circuit  court, 
where  her  claim  was  allowed,  and  plaintiff  appealed  to  this  court, 
as  stated. 

All  questions  of  notice  of  filing  schedule  and  claim  of  exemp- 
tion were  waived  by  plaintiff's  appearance  and  contesting  same: 
Brown  v.  Doneghey,  46  Ark.  497;  Garrett  v.  Wade,  46  Ark. 
493.  The  same  may  be  said  of  the  affidavit  for  appeal:  Elder 
V.  Orabtree,  59  Ark.  177. 

The  schedule  and  claim  of  exemption  are  in  due  form,  the 
record  showing  the  judgment  was  for  a  debt  on  contract,  and  the 
only  question,  therefore,  left  for  our  consideration  is:  Was  th« 
claim  of  exemption  available,  being  filed  after  the  rendition  of 
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the  judgment  against  the  garnishee,  and  thus  fixing  the  funds  of 
defendant  in  his  hands?  This  is  a  mooted  question,  being  de- 
termined in  some  jurisdictions  apparently  as  against  the  validity 
of  the  claim,  but  in  others  in  favor  of  it.  The  latter  is  the  doc- 
trine of  the  textbooks,  and  doubtless  is  supported  by  the  weighi 
of  authority.  At  all  events,  it  is  the  doctrine  of  this  court,  as 
announced  in  Eobinson  v.  Swearingen,  55  Ark.  55,  where  the 
court  used  the  following  language  on  the  subject:  "As  to  execu- 
tions, it  is  established  that  the  claim  [of  exemption]  may  be  as- 
serted at  any  time  before  sale;  and  we  think  it  apparent  that  no 
distinction  was  intended  or  made,  either  in  the  constitution  or 
statute,  between  ordinary  executions,  *other  process,^  and  attach- 
ments not  specific,  as  to  the  right  of  the  claimant  to  assert  his 
claim.  A  judgment  sustaining  an  attachment,  and  ordering  the 
attached  property  sold,  follows  an  inquiry  quite  apart  from  the 
defendant's  claim  of  exemption,  and  is  conclusive  only  as  to  mat- 
ters involved  in  the  inquiry.  We  do  not  mean  that  the  claim 
of  exemptions  may  not  be  set  up  and  determined  prior  to  or 
along  ****  with  the  issue  upon  the  attachment,  but  simply  that 
an  ordinary  determination  of  the  latter  does  not  include  the 
former.  There  is  nothing  in  the  record  by  which  it  appears  that 
the  court  inquired  into  or  adjudged  the  defendant's  claim  of 
homestead  in  the  order  of  sale,  and  we  can  indulge  no  presfump- 
tions  to  that  effect.  There  being  no  adjudication  of  this  right, 
the  defendant  was  at  liberty  to  assert  it  in  a  manner  provided 
by  statute  at  any  time  bofore  sale,  whereupon  it  becomes  the 
duty  of  the  clerk  to  issue  supersedeas."  That  was  a  case  of 
property  taken  under  an  order  of  attachment,  and  on  final  hear- 
ing ordered  sold  to  pay  the  debt  adjudged  against  the  defend- 
ant; but,  by  strict  analogy,  the  rule  in  case  of  property  seized 
under  the  garnishment  proceedings  is  necessarily  the  same,  as  to 
the  time  within  which  the  exemption  claim  may  be  asserted; 
the  equity  of  the  rule  being  even  stronger  in  the  case  of  garnish- 
ment, where  the  defendant  ia  not  made  a  party,  than  in  an  at- 
tachment where  he  is  a  necessary  party,  and  is  always  made  such. 
Our  attention  has  been  called  to  the  decision  in  the  case  of 
Handolph  v.  Little,  62  Ala.  396,  in  support  of  the  opposite  doc- 
trine; but,  on  careful  inspection,  it  will  appear  that  the  dissent- 
ing opinion  in  Webb  v.  Edwar'Ss,  46  Ala.  17,  upon  which  Ran- 
dolph v.  Little,  62  Ala.  396,  is  expressly  based,  was  to  the  effect 
that  evidences  of  indebtedness  owing  by  a  garnishee  to  the  de- 
fendant in  judgment,  and  other  chosea  in  action,  were  not  the 
subject  of  exemption  under  the  peculiar  statutes  of  Alabama. 
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The  question  of  time  when  the  claim  sihould  be  filed  was  not 
discussed,  and  does  not  appear  to  have  been  relied  on. 

However  that  may  be,  the  rule  we  have  adopted,  and  the  true 
rule,  is  that  until  the  money  or  the  proceeds  of  the  property  has 
been  paid  actually  to  the  plaintiff,  and  thus  appropriated  toward 
the  satisfaction  of  the  judgment,  the  defendant  has  a  right  to 
assert  his  claim  of  exemption;  but  the  money  adjudged  to  be  in 
the  hands  of  or  owing  by  the  garnishee,  or  the  proceeds  of  the 
property  in  his  hands,  when  once  paid  toward  the  satisfaction  of 
his  judgment,  cannot  be  recalled  at  the  instance  of  the  defend- 
ant. 

Affirmed. 


EXECUTION— EXEMPTION— WHEN  MAY  BB  CLAIMED.— 
To  claim  property  as  exempt  is  a  personal  privilege  of  the  debtor: 
Wyman  v.  Gay,  90  Me.  136;  60  Am.  St.  Rep.  238.  The  debtor  can- 
not stand  by.  see.  and  know  that  the  levy  Is  about  to  be  made,  and 
afterward  claim  the  exemption.  He  must,  at  the  time,  in  some 
manner,  indicate  to  the  otiicer  his  purpose  to  claim  the  property 
as  exempt:  Extended  note  to  Brown  v.  Leitch,  81  Am.  Rep.  44.  Un- 
der a  statute  providing  that  a  claim  of  exemption  must  be  filed 
after  levy  of  process  upon  the  property  claimed  as  exempt  from 
sale,  such  claim  may  be  filed  at  any  time  before  the  sale  under 
the  levy:  Boylston  v.  Rankin,  114  Ala.  408;  62  Am.  St  Rep.  Ill, 
and  note. 


Colonial  and  United  States  Moetgagb  Company 

V.  Sweet. 

[65  ABKAN8A8,  152.] 

JUDICIAL  SALES— SETTING  ASIDE  FOR  ADVANCED 
BID.— A  mortgagee  or  other  interested  party  is  not  entitled  to  have 
a  mortgage  foreclosure  sale  of  land  set  aside  before  confirmation 
for  the  purpose  of  allowing  him  to  advance  the  bid  of  the  purchaser, 
when  the  sale  Is  in  accordance  with  the  decree  directing  it,  and 
the  property  sold  has  brought  its  market  value,  and  the  purchaser 
and  those  conducting  or  controlling  the  sale  have  committed  no 
fraud,  unfairness,  or  other  wrongful  act. 

W.  G.  Weatherford  and  Norton  &  Prewittj  for  the  appellant 

J.  P.  Clarke,  for  the  appellee. 

162  BATTLE,  J.  The  Colonial  &  United  States  Mortgage 
Company  instituted  an  action  against  S.  E.  Sweet,  in  the  St. 
Francis  circuit  court,  to  recover  a  sum  of  money  due  it  on  cer- 
tain ^'^^  promissory  notes,  and  to  foreclose  a  mortgage  exe- 
cuted to  secure  the  payment  of  the  same.    It  recovered  a  judg- 
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ment  against  Svv^eet  on  the  notes  for  three  thousand  nine  hun- 
dred and  eighty-one  dollars  and  sixty-seven  cents,  and  a  decree 
appointing  a  commissioner  and  ordering  him  to  sell  the  lands  d&- 
Bcribed  in  the  mortgage  and  thereby  conveyed  as  a  security,  and 
that  the  sale  be  made  for  the  purpose  of  paying  the  judgment. 
The  commissioner,  in  pursuance  of  the  terms  of  the  decree  ad- 
vertised the  lands  to  be  sold,  and  notified  the  attorney  of  plain- 
tiff of  the  day  of  sale.  At  the  request  of  plaintiff's  attorney, 
N.  F.  Lemaster  agreed  to  attend  the  sale,  and  bid  the  amount  of 
the  decree  for  the  lands  in  the  name  of  and  for  plaintiff.  The 
commissioner  attended  at  the  time  and  place  appointed,  and  sold 
the  lands  to  "Walter  Sweet  at  one  minute  before  3  o'clock  in  the 
afternoon,  for  the  aggregate  sum  of  two  thousand  five  hundred 
dollars,  he  being  the  highest  and  the  best  bidder.  Before  he 
commenced  the  sale,  the  commissioner  again  notified  the  at- 
torney of  plaintiff  by  telegram  of  the  fact  that  the  land  would 
be  sold  according  to  the  notice.  Lemaster  had  entirely  forgotten 
the  sale  until  he  was  shown  the  telegram,  when  he  immediately, 
at  ten  minutes  past  12  o'clock  on  the  day  of  sale,  delivered  a  dis- 
patch to  the  telegraph  operator  at  Memphis,  Tennessee,  to  be 
sent  by  telegraph  to  Forrest  City,  Arkansas,  distant  from  Mem- 
phis about  forty  or  forty-five  miles.  It  was  addressed  to  the 
commissioner,  and  requested  him  to  bid  the  full  amount  of  the 
decree  for  the  lands,  and  that  'he  make  the  bid  for  plaintiff's 
attorney.  No  reply  to  his  telegram  was  received  by  the  com- 
missioner until  six  minutes  after  3  o'clock  in  the  afternoon  of  the 
day  of  sale. 

At  the  term  of  the  court  following  the  sale  the  oommissioner 
made  a  report  of  his  proceedings;  and  thereafter  the  purchaser 
asked  the  court  to  confirm  the  sale,  and  order  the  commissioner 
to  convey  the  lands  to  him,  and  the  plaintiff  moved  the  court 
to  allow  him  to  advance  the  bid  of  the  purchaser  to  the  full 
amount  of  the  decree.  Evidence  showing  the  facts  was  sub- 
mitted by  both  parties.  The  clear  preponderance  of  it  showed 
that  the  lands  were  sold  at  their  market  value.  The  fairness 
and  regularity  of  the  sale  was  unimpeached  by  evidence.  The 
oourt  found  that  the  sale  was  fair  and  regular,  and  made  in 
conformity  to  the  terms  of  the  decree;  "that  no  ***  unfair  or 
improper  conduct  is  imputable  to  the  purchaser  or  commis- 
sioner"; that  the  lands  were  sold  for  their  market  value;  and  con- 
firmed the  sale,  and  ordered  the  commissioner  to  convey  the 
lands  to  the  purchaser.     Plaintiff  appealed. 

Did  the  court  err  in  refusing  to  allow  appellant  to  advance 
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the  bid  of  the  purchaser?  In  Graffam  v.  Burgess,  117  U.  S.  180, 
191,  Mr.  Justice  Bradley,  speaking  for  the  court,  said:  "It  was 
formerly  the  rule  in  England,  in  chancery  sales,  that,  until  con- 
firmation of  the  master's  report,  the  bidding  would  be  opened 

upon  a  mere  offer  to  advance  the  price  ten  per  centum 

But  Lord  Eldon  expressed  much  dissatisfaction  with  this  prac- 
tice of  opening  biddings  upon  the  mere  offer  of  an  advanced 
price,  as  tending  to  diminish  confidence  in  such  sales,  to  keep 
bidders  from  attending,  and  to  diminish  the  amount  realized. 
....  Ivord  Eldon's  views  were  finally  adopted  in  England  in 
The  Sale  of   I^nd  by  Auction    Act,  1867,  30  &  31    Victoria, 

chapter  48,  section  7 In  this  country  Lord  Eldon's  views 

Avere  adopted  at  an  early  day  by  the  courts,  an*d  the  rule  has 
become  almost  universal  that  a  sale  will  not  be  set  aside  for  in- 
dequacy  of  price,  or  unless  the  inadequacy  be  so  great  as  to 
shock  the  conscience,  unless  there  be  additional  circumstances 
against  its  fairness;  being  very  much  the  rule  that  always  pre- 
vailed in  England  as  to  setting  aside  sales  after  the  master's  re- 
port had  been  confirmed." 

It  is  well  settled  by  the  weight  of  authority  that  there  is 
no  duty  resting  upon  a  court  to  set  aside  a  sale  of  land  for  the 
purpose  of  allowing  an  interested  party  to  advance  the  bid  of 
the  purchaser,  where  the  sale  is  in  accordance  with  the  decree 
directing  it,  and  the  property,  sold  has  brought  its  market 
value,  and  the  purchaser  and  those  conducting  or  controlling  it 
have  committed  no  fraud,  unfairness,  or  other  wrongful  act  in- 
jurious to  the  sale,  and  there  is  no  occurrence,  or  "special  cir- 
cumstance, affording,  as  in  other  cases,  a  proper  ground  for 
equitable  relief";  and  that  appellate  courts  should  not  interfere 
with  or  set  aside  orders  of  the  court  confirming  it:  4  Kent's 
Commentaries,  13th  ed.,  marg.  p.  192;  2  Jones  on  Mortgagee, 
5th  ed.,  sees.  1640,  1670,  1676,  and  cases  cited;  1  Sugden  on 
Vendors,  7th  ed.,  Perkins*  notes,  93;  Babcock  v.  Canfield,  36 
Kan.  437;  "^«  Adams  v.  Haskell,  10  Wis.  123;  Duncan  v.  Dodd, 
2  Paige,  99;  American  Ins.  Co.  v.  Oakley,  9  Paige,  259. 

Appellant  cites  Tennessee  cases  to  show  that  the  sale  in  ques- 
tion should  be  set  aside  for  the  purpose  of  allowing  it  to  ad- 
vance the  bid  of  the  purchaser.  But  "in  Tennessee,  before  con- 
firmation, the  rule  is  now  settled  that  a  simple  advance  of  ten 
per  centum,  without  any  circumstance  whatever  of  fraud,  acci- 
dent, or  mistake,  shall  be  sufficient  to  open  the  biddings,  and 
that  the  practice  must  be  liberally  applied  to  effectuate  the  pur- 
pose of  procuring  the  largest  possible  price":  Qick  v.  Burris, 
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6  Heisk.  539;  Glenn  v.  Glenn,  7  Heisk.  367;  Lucas  v.  Moore, 
2  Lea,  1;  Atkison  v.  Murfree,  1  Tenn.  Ch.  51;  Vaugtin  v. 
Smith,  3  Tenn.  Ch.  368;  Atchison  v.  Murfree,  3  Tenn.  Ch.  728. 
This  doctrine  is  contrary  to  the  rule  almost  universally  adopted 
in  this  country. 

Tlie  sale  in  question  was  made  in  accordance  with  the  decree 
authorizing  it;  the  property  sold  brought  its  market  value;  the 
conduct  of  the  commissioner  in  respect  to  it  is  beyond  censure; 
the  action  of  the  purchaser  is  unimpeached  by  evidence;  the 
sale  is  untarnished  by  an  irregularity  or  unfairness;  the  mort- 
gagor does  not  complain;  the  mortgagee  (the  appellant)  failed 
to  attend  the  sale  through  his  own  negligence,  and  failed  to  ac- 
quire the  lands,  but  is  entitled  to  receive  under  the  sale  their 
equivalent  in  value,  and  is  thereby  fully  indemnified  for  his 
failure  to  attend.  We  think  the  order  of  tihe  court  confirm- 
ing it  should  be  affirmed,  and  it  is  so  ordered. 


JUDICIAL  SALES  —  VACATION  OF— ADVANCED  BID.— The 
obvious  policy  of  the  law  is  to  protect  judicial  sales  in  the  absence 
of  fraud:  Coriell  v.  Ham,  4  G.  Greene,  455;  61  Am.  Dec.  134.  A  re- 
Kale  of  property  will  not  be  ordered  upon  an  offer  of  increase  of 
price  alone  when  the  property  has  not  been  sold  at  a  sacrifice.  Spe- 
cial circumstances,  appealing  to  equitable  considerations,  must 
always  exist,  where  the  sale  is  not  void,  to  Justify  an  order  for 
resale:  Page  v.  Kress,  80  Mich.  85;  20  Am.  St.  Rep.  504,  and  note. 
The  E^nglish  rule  to  open  a  sale  whenever  an  advance  of  ten  per 
cent  on  the  former  sale  Is  offered  Is  not  adopted  In  Alabama:  Llttell 
T.  Zantz,  2  Ala.  256;  86  Am.  Dec.  415. 


Hot  Springs  Railroad  Company  v.  Delonbt. 

[CtH  Arkansas,  177.] 

RAILROADS— EXPULSION  OF  PASSENGER— DAMAGES. 
If  a  passenger  is  unlawfully  expelled  from  a  railway  train  by  the 
conductor  thereon  for  refusal  to  pay  fare,  and  such  expulsion  Is  en- 
tirely due  to  the  fault  and  negligence  of  the  tlcivet  agent  of  the 
railway  company  in  improperly  malting  out  his  ticket,  the  company 
Is  liable  to  him  for  compensatory  damages,  such  as  for  the  humilia- 
tion suffered,  and  for  the  delay  in  completing  the  journey. 

RAILROADS-EXPULSION  OP  PASSENGER.— If  a  railway 
conductor  informs  a  passenger  that  he  must  pay  fare  or  get  off  the 
train,  and  stops  it  for  that  purpose,  on  his  refusal  to  pay,  such  con- 
duct on  the  part  of  tlie  conductor  is  equivalent  to  an  expulsion  of 
the  passenger  from  the  train. 

RAILROADS -EXPULSION  OP  PASSENGBR-MENTAL 
ANrtUlSH  AS  ELEMENT  OF  DAMAGE.— Although  a  passenger  is 
wrongfully  expelled  from  a  railway  train  after  explaining  the  situa- 
tion to  the  conductor,  he  cannot  recover  for  mental  anguish  caused 
by  the  resulting  delay  In  reaching  a  sick  relative.  In  such  caae,  the 
mental  anguish  Is  too  remote  to  enter  as  an  element  of  damage*. 
Ah.  9t.  Rbp..  \ou  LXV1I.-M 
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J.  M.  Moore  and  W.  B.  Smith,  for  the  appellant. 
Wood  &  Henderson,  for  the  appellee. 

^''^  BUNN,  C.  J.  This  is  a  suit  for  damages  for  being  ex- 
pelled from  defendant's  passenger  coaoh.  Damages  laid  at  two 
thousand  five  hundred  dollars.  Judgment  for  four  hundred 
dollars,  and  defendant  appealed,  because  of  errors  in  giving  and 
lefusing  instructions,  and  in  the  admission  of  improper  testi- 
mony, and  because  the  verdict  is  contrary  to  law  and  testimony, 
and  is  excessive. 

The  complaint,  in  substance,  states  that  the  plaintiff  pur- 
chased two  passenger  tickets  for  passage  of  himself  and  brother 
from  Hot  Springs  to  Atkins,  in  this  state,  paying  the  full  and 
regular  price  therefor,  from  the  defendant's  ticket  agent  at  Hot 
Springs,  who  had  authority  to  sell  tickets  over  defendant's  line 
to  Malvern  and  the  connecting  line  extending  thence  to  Atkins; 
*''**  that  in  a  short  time  he  boarded  defendant's  regular  passen- 
ger train,  intending  to  make  his  journey  aforesaid,  but  that,  hav- 
ing gone  about  one  mile,  the  conductor  of  the  train,  to  whom  he 
had  presented  the  tickets  aforesaid,  refused  to  accept  them  in 
payment  of  their  fares  to  Malvern,  and  demanded  that  they  pay 
their  fares  to  said  point,  accompanying  the  demand  with  the 
threat  or  announcement  that,  unless  plaintiff  did  so,  he  would 
put  them  off  the  train.  After  some  parleying  between  them, 
the  conductor  stopped  the  train,  and  the  plaintiff  and  his  brother 
got  off,  and  walked  back  to  the  Hot  Springs  depot,  and  then 
had  the  tickets  corrected  by  the  ticket  agent;  that  they  were 
thus  delayed  in  their  journey  until  the  next  train  went  out, 
which  occurred  eight  or  ten  hours  later;  that  the  occasion  of 
their  journey  was  a  receipt  of  a  telegram  just  before  the  pur- 
chase of  the  tickets,  informing  them  of  the  dangerous  illness 
«f  another  brother,  residing  at  Atkins,  and  that,  when  they  did 
reach  him,  he  was  in  an  unconscious  state,  and  died  sometime 
afterward,  having  never  revived  so  as  to  recognize  them.  Plain- 
tiff claimed  damages  because,  by  reason  of  the  negligence  of 
the  ticket  agent  in  not  delivering  him  his  ticket  to  Malvern, 
he  Avas  put  off  the  car  by  the  conductor,  and  at  a  different  place 
than  a  regular  stopping  place  or  station;  because  he  was  there- 
by made  the  butt  of  laughter  and  ridicule  by  his  fellow-pas- 
•engers,  and  thereby  suffered  great  indignities  and  mortification; 
because  he  was  put  to  the  trouble  of  walking  back  to  Hot 
Springs  depot;  because  of  the  delay;  and  because  during  the 


April,  ISOd.]     Hot  ypuiNGS  R.  R.  Co.  v.  Deloney.  915 

delay  he  suffered  mental  anguish  over  the  condition  of  his 
brother. 

The  answer  of  the  defendant  denied  all  negligence  and  im- 
proper conduct  on  the  part  of  the  conductor;  denied  that  plain- 
tiff was  expelled  from  the  cars,  but,  on  the  contrary,  alleged 
that  he  got  off  voluntarily;  and  denied  that  plaintiff  was  injured 
in  any  manner. 

The  evidence  sustains  the  allegations  in  the  complaint,  ex- 
cept as  to  what  occurred  between  plaintiff  and  the  conductor, 
and  in  that  it  is  conflicting;  and  it  also  shows  that  the  deceased 
brother  at  Atkins  had  been  unconBcious  a  day  or  two  before  his 
brothers  arrived. 

The  suit  is  treated  by  the  parties  as  one  for  tort,  and  not 
*®*  for  a  breach  of  contract,  and  we  will  so  treat  it  also.  The 
contention  of  appellees  is,  that  having  purchased  and  paid  for 
the  tickets  over  appellant's  and  the  connecting  roads,  and  hav- 
ing boarded  the  train  relying  upon  his  ticket  to  insure  him  pas- 
sage to  Malvern  as  well  as  from  thence  to  Atkins,  he  had  the 
right  to  stand  upon  the  contract  thus  made  between  appellant 
and  himself,  and  to  remain  and  be  transported  on  said  train, 
notwithstanding  the  mistake  of  the  ticket  agent  of  appellant 
in  failing  to  deliver  to  him  the  coupon  or  portion  of  the  ticket 
calling  for  passage  from  Hot  Springs  to  Malvern,  and  that  his 
expulsion  by  the  conductor  was  therefore  unlawful.  On  the 
other  hand,  the  appellant  contends  that  the  conductor  could 
only  rely  upon  the  face  of  the  ticket  to  determine  his  duty  in 
the  premises,  and  that  the  representation  of  the  passenger  to 
the  effect  that  he  had  in  fact  paid  his  fare,  and  that  the  ticket 
agent  had  made  a  mistake  in  not  delivering  him  a  proper  ticket, 
was  no  evidence  upon  which  he  could  lawfully  act  in  his  efforts 
to  enforce  the  reasonable  rules  of  the  appellant  company.  The 
court  below  adopted  the  view  of  the  appellee,  and  instructed 
the  jury  accordingly. 

Whether,  under  such  circumstances  as  are  detailed  i«  the  tes- 
timony of  this  case,  a  conductor,  collecting  tickets  and  fares, 
is  justified  in  relying  solely  upon  the  fact  and  appearance  of 
the  ticket  to  determine  his  duty  as  to  the  acceptance  of  the 
same,  and  as  to  his  expulsion  of  a  passenger  for  refusing  to 
pay  fare,  in  case  of  his  rejection  of  the  same,  has  given  rise 
to  one  of  the  most  protracted  discussions  in  all  the  domain  of 
the  law  pertaining  to  the  relative  duties  of  carriers  and  pas- 
sengers; each  side  to  the  controversy  naturally  contending  for  a 
more  or  less  rigid  application  of  the  peculiar  rule  contended  for 
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by  them.  It  may  be  of  interest  to  present  here  at  least  a  partial 
list  of  cases  relied  upon  by  both  parties  to  the  controversy,  for 
the  purpose  of  giving  a  better  insight  into  the  real  nature  of 
the  controversy.  In  support  of  appellee's  view,  the  following 
citations  are  made:  St.  Louis  etc.  Ry.  Co.  v.  Mackie,  71  Tex. 
491;  10  Am.  St.  Rep.  766;  Missouri  Pac.  R.  Co.  v.  Martino  (Tex. 
Feb.  23,  1892,)18  S.  W.  Rep.  1069;  Gulf  etc.  R.  Co.  v.  Rather, 
3  Tex.  Civ.  A  pp.  72;  Kansas  City  etc.  Ry.  Co.  v.  Riley,  68  Miss. 
765;  24  Am.  St.  Rep.  309;  Georgia  etc.  Co.  v.  Dougherty,  86 
Ga.  744;  22  Am.  St.  Rep.  499;  Head  v.  Georgia  Pac.  R.  Co.,  79 
Ga.  358;  11  Am.  St.  ^»*  Rep.  438;  Baltimore  etc.  Ry.  Co.  v. 
Bambrey  (Pa.,  Nov.  5,  1888),  16  Atl.  Rep.  67;  Hufford  v.  Grand 
Rapids  etc.  Ry.  Co.,  64  Mich.  631;  8  Am.  St.  Rep.  859;  North- 
em  Pac.  Ry.  Co.  v,  Pauson,  70  Fed.  Rep.  585;  New  York  etc. 
Ry.  Co.  V.  Winter,  143  U.  S.  60;  Sloane  v.  Southern  California 
Ry.  Co.,  Ill  Cal.  668;  Louisville  etc.  R.  Co.  v.  Gaines,  99  Ky. 
411,  59  Am.  St.  Rep.  465;  Philadelphia  etc.  Ry.  Co.  v.  Rice, 
64  Md.  63;  Muckle  v.  Rochester  Ry.  Co.,  79  Hun,  33;  Trice  v. 
Chesapeake  etc.  Ry.  Co.,  40  W.  Va.  271;  Gulf  City  etc.  Ry.  Co. 
V.  Halbrook,  12  Tex.  Civ.  App.  475;  little  Rock  etc.  Ry.  Co. 
v.  Dean,  43  Ark.  529;  51  Am.  Rep.  584,  and  others  cited  by  ap- 
pellees* counsel.  In  support  of  appellant's  contention,  its  coun- 
sel cite  McKay  v.  Ohio  River  R.  R.  Co.,  34  W.  Va.  65;  26  Am. 
St.  Rep.  913;  Louisville  etc.  R.  Co.  v.  Fleming,  14  Lea,  128; 
Peabody  v.  Oregon  Ry.  etc.  Co.,  21  Or.  121;  Poulin  v.  Canadian 
Pac.  Ry.  Co.,  52  Fed.  Rep.  197;  Mosher  v.  St.  Louis  etc.  Ry.  Co., 
127  U.  S.  390;  23  Fed.  Rep.  328;  Frederick  v.  Marquette  etc. 
R.  Co.,  37  Mich.  342;  26  Am.  Rep.  531;  Yorton  v.  Milwaukee 
etc.  Ry.  Co.,  54  Wis.  234;  41  Am.  Rep.  23;  Townsend  v.  New 
York  Cent.  etc.  Ry.  Co.,  56  N.  Y.  295;  15  Am.  Rep.  419;  Hib- 
bard  v.  New  York  etc.  R.  Co.,  15  N.  Y.  455;  McGowan  v.  Mor- 
gan's etc.  Co.,  41  La.  Ann.  732;  17  Am.  St.  Rep.  415;  Shelton  v. 
I^ke  Shore  etc.  Ry.  Co.,  29  Ohio  St.  214;  Downs  v.  New  York 
etc.  Ry.  Go.,  36  Conn.  287;  4  Am.  Rep.  77;  St.  Louis  etc.  Ry. 
Co.  V.  Brown,  62  Ark.  254;  Rose  v.  Wilmington  etc.  Ry.  Co., 
106  N.  C.  168;  Bradshaw  v.  South  Boston  Ry.  Co.,  135  Mass. 
407;  46  Am.  Rep.  481. 

Some  modifications  of  the  rule,  as  contended  for  by  each  party 
to  the  controversy,  have  been  attempted,  but  efforts  to  reconcile 
the  two  have  not,  so  far,  been  crowned  with  any  great  degree  of 
success.  There  is  this  much  to  be  said,  however,  and  that  is  that 
the  tendency  of  more  recent  decisions  is  toward  at  least  a  con- 
iervative  view  of  the  principle  contended  for  by  appellee's  coun- 
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sel;  and  we  adopt  that  in  this  case,  to  wit,  that,  notwithstand- 
ing the  conductor  has  only  carried  out  the  company's  rules 
and  regulations,  and  these  are  reasonable,  and  he  therefore  may 
be  exonerated  from  blame  personally,  yet,  as  the  company, 
through  its  ticket  agent  acting  for  it,  was  guilty  of  doing  that 
which  produced  all  the  injury  the  plaintiff  may  have  suffered 
from  being  put  off  the  train,  it  is  liable  for  such,  and  cannot 
shield  itself  behind  the  faithfulness  of  its  servant,  the  con- 
ductor, for  its  negligence  in  not  delivering  a  proper  ticket  to 
the  plaintiff,  and  has  not  only  injured  the  plaintiff,  if  indeed 
l^e  was  injured,  but  placed  the  conductor  in  the  attitude  of 
***^  participating  in  the  wrongdoing,  while  yet.  performing  his 
duty  personally,  w'hile  of  course  ignorant  of  the  wrong  done  to 
the  plaintiff,  if  any  was  done. 

In  the  case  at  bar,  the  only  error  committed  by  the  conductor 
personally,  so  far  as  the  evidence  shows,  was  in  putting  plain- 
tiff off  the  train  at  another  place  than  a  regular  stopping  place 
or  station,  but  for  this  error  of  itself,  if  unattended  by  unnec- 
essary force  or  ill-treatment,  the  damages  would  be  only  nom- 
inal: St.  Louis  etc.  Ey.  Oo.  v.  Branch,  45  Ark.  524. 

The  conduct  and  manner  of  the  conductor  in  informing  the 
plaintiff  that  he  would  have  to  pay  his  fare,  for  the  reason  that 
his  ticket  did  not  call  for  his  passage  to  Malvern,  or  else  get  off 
the  train,  was  equivalent  to  an  expulsion,  in  the  legal  sense, 
and  the  plaintiff  was  required  to  do  no  more  than  he  did  do  as 
a  protest  against  the  expulsion,  and  did  right  in  getting  off  the 
train  when  the  same  was  stopped  for  that  purpose;  and  not  only 
80,  but  might  not  have  been  justified  in  making  greater  resist- 
ance, at  least  further  resistance  such  as  might  have  occasioned 
further  injury  to  himself.  We  think,  therefore,  that  plaintiff 
is  entitled  to  all  damages  that  may  have  grown  out  of  his  ex- 
pulsion, such  as  for  the  delay  in  completing  his  journey,  for  the 
time  and  trouble  of  having  to  walk  back  to  the  Hot  Springs 
depot,  and  for  such  humiliation  as  he  was  made  to  undergo  by 
being  put  off.  These  damages  are  all,  however,  only  com- 
pensatory, unless  the  element  of  malice,  recklessness,  or  wan- 
tonness entered  into  the  motive  with  which  the  injury  was 
done,  if  done  at  all. 

In  the  course  of  the  trial,  the  court,  at  the  instance  of  the 
plaintiff,  gave  the  following  instruction  over  the  objection  of 
the  defendant,  to  wit:  "7.  If  you  find  for  the  plaintiff,  you 
will  assess  his  damages  at  a  sum  that  will  compensate  him  for 
the  humiliation  and  inconvenience  suffered  by  him,  if  any,  by 
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reason  of  being  expelled  from  defendant's  train;  and  if,  at  the 
time  of  being  expelled  from  said  train,  he  was  on  his  way  to 
the  bedside  of  a  sick  brother,  in  answer  to  a  telegram  inform- 
ing him  that  his  said  brother  was  bad  sick,  and  he  notified 
the  conductor  in  charge  of  said  train  of  that  fact  at  the  time  of 
being  erpelled  from  said  train,  then,  if  he  suffered  mental  an- 
guish on  account  of  the  delay  in  reaching  his  said  brother,  *** 
caused  by  his  being  expelled  from  said  train,  he  is  also  entitled 
to  compensation  for  such  suffering  caused  by  such  delay,  if  any." 
The  mental  suffering  sought  to  be  made  an  element  of  dam- 
age in  the  foregoing  instruction  has  no  direct  connection  with 
the  tortious  act  which  is  the  basis  of  the  action,  but,  on  the  con- 
trary, is  remotely  connected  therewith,  and  is  too  remote  to 
enter  in  the  suit  as  an  element  of  damage.  The  subject  of  men- 
tal suffering  alone  as  a  cause  of  action  was  discussed  at  some 
length  in  the  recent  case  of  Peay  v.  Western  Union  Tel.  Co.,  64 
Ark.  538. 

The  instruction,  for  the  reason  stated,  should  not  have  been 
given,  and  for  this  error  the  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  proceed  not  inconsistently  here- 
with. It  is  unnecessary  to  consider  other  matters  complained 
of  as  errors. 


RAIIyROAD  COMPANIES-EXPULSION  OF  PASSENGERS- 
LIABILITY  FOR.— If,  by  the  fault  of  an  agent  of  a  railroad  com- 
pany, a  passenger  takes  the  wrong  train,  or  is  without  a  ticket,  or 
has  one  that  is  imperfectly  or  erroneously  stamped,  and  is  ejected 
for  this  or  any  other  similar  reason,  by  the  conductor  of  a  train,  in 
pursuance  of  the  rules  of  the  company,  it  is  liable  to  him  in  tort: 
Pittsburgh  etc.  Ry.  Co.  v.  Reynolds,  55  Ohio  St,  370;  60  Am.  St.  Rep. 
706;  Louisville  etc.  R,  R.  Co.  v.  Gaines,  99  Ky.  411;  59  Am.  St.  Rep. 
465,  and  notes  thereto. 

RAILROAD  COMPANIES-WRONGFUL  EXPULSION  OF  PAS- 
SENGER—MEASURE OF  DAMAGES.— In  allowing  for  the  wrong- 
ful expulsion  of  a  passenger  from  a  railway  car,  accompanied  with 
undue  violence,  and  by  abuse  and  insmlt,  the  jury  is  entitled  to  con- 
sider the  ignominy  endured,  his  mental  sufferings,  and  humiliation, 
and  wounded  pride  which  one  in  his  condition  of  life  and  standing 
in  the  community  would  experience:  Gorman  v.  Southern  Pac.  Co., 
97  Cal.  1;  33  Am.  St.  Rep.  157,  and  note;  Lucas  v.  Michigan  etc. 
R.  R.  Co.,  98  Mich.  1;  39  Am.  St.  Rep.  517.  As  to  mental  anguish  as 
an  element  of  damages  see  extended  note  to  West  v.  Western  Union 
Tel.  Co.,  7  Am.  St.  Rep.  534. 
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Evans  v,  Speeb  Hardware  Company. 

[65  Arkansas,  204.] 

NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION 
PAPER--NOT1CE— Knowledge  that  a  note  is  in  the  hands  of  on« 
of  the  joint  makers,  to  be  negotiated  for  his  benefit,  is  sufficient 
notice  that  the  other  maimers  signed  for  accommodation  only. 

NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION 
INDORSEMENT. — One  who  signs  negotiable  paper  for  accommo- 
dation confers  authority  on  the  party  accommodated  to  bind  him, 
the  accommodation  signer,  in  favor  of  third  persons  by  the  Issue  of 
the  paper. 

NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION 
PAPER.— INDORSEMENT  in  blank  by  the  payee  of  an  accommo- 
dation note  transfers  the  legal  title,  and  the  note  thereafter  passes 
by  mere  delivery  to  one  who  pays  value  therefor  and  who  has  f;iU 
authority  to  demand  payment  of  It. 

NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION 
INDORSEMENT.— An  indorsement  of  accommodation  paper,  with- 
out recourse  by  the  payee,  who  has  no  interest  therein  to  enable  the 
paper  to  be  negotiated,  is  not  contrary  to  the  usages  and  customs  of 
commercial  transactions. 

NEGOTIABLE  INSTRUMENTS— BONA  FIDE  HOLDER^ 
(XVN  SI  DERATION.— One  who  takes  negotiable  paper  in  payment 
of  an  antecedent  debt,  before  maturity  and  without  notice  of  an/ 
defect  therein,  receives  it  in  due  course  of  business,  and  becomes, 
within  the  meaning  of  commercial  law,  a  bona  fide  holder  for  value. 

NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION 
PAPERr-NOTICE.— A  BONA  FIDE  HOLDER  for  value  of  accom- 
modation paper  taken  in  the  regular  course  of  business  may  enforce 
it  against  the  makers,  although  be  knew  when  he  received  it  that 
it  was  accommodation  paper. 

NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION 
PAPER— TRANSFERr-BONA  FIDE  HOLDER.— An  accommoda- 
tlon  note  put  into  the  bands  of  the  party  accommodated  solely  foe 
the  purpose  of  enabling  him  to  raise  money,  although  made  nego- 
tiable and  payable  at  and  to  a  particular  bank,  which  is  named  as 
the  payee,  is  nevertheless,  good  against  the  makers  In  the  bands 
of  a  third  party  who,  in  good  faith,  received  the  note  before  due  and 
for  value,  paying  therefor  the  money  called  for  therein. 

NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION 
PAPER— DIVERSION  OF  PROCEEDS.— If  accommodation  makers 
of  a  note  sign  it  to  enable  the  accommodated  party  to  raise  money 
to  pay  his  debts,  the  fact  that  the  latter  diverts  the  proceeds  of  the 
note  is  no  defense  as  against  a  bona  fide  bolder  of  the  note  for 
value. 

Action  to  recover  on  a  note  signed  by  E.  Hiner,  D.  B.  Castle- 
berry,  and  J.  H.  Evans,  payable  to  the  order  of  the  Merchants* 
National  Bank,  indorsed  by  it  without  recourse  before  maturity, 
and  purchased  by  the  Speer  Hardware  Company  for  value  and 
before  maturity.  Judgment  for  plaintiff,  and  the  defendant! 
appealed. 

Hill  &  Brizzolara,  for  the  appellants. 

I.  D.  Oglesby,  for  the  appellee. 
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*^  "WOOD,  J.  There  is  nothing  upon  the  face  of  the  note 
to  show  the  status  or  relation  of  the  signers  to  each  other.  Ap- 
pellants are  not  indorsers.  They  do  not  sign  as  sureties,  but 
appear  upon  the  face  of  the  paper  as  makers.  Th«  proof,  how- 
ever, shows  that  appellants  are  makers  for  the  accommodation 
of  Hiner.  The  note  was  in  Hiner's  hands,  to  be  negotiated  for 
his  benefit,  which  appellee  knew.  This  was  sufficient  notice  to 
it  of  the  character  of  the  instrument:  1  Am.  &  Eng.  Ency.  of 
Law,  367. 

Can  appellee,  the  holder  of  accommodation  paper,  having 
knowledge  of  its  character  when  it  was  received,  recover  of  ap- 
pellants, the  makers  of  such  paper?  One  who  signs  negotiable 
paper  for  accommodation  confers  authority  on  the  party  accom- 
modated to  bind  him,  the  accommodation  party,  in  favor  of  third 
persons  by  the  issue  of  the  paper.  And  when  such  paper  has 
been  negotiated,  the  maker  is  bound  to  the  payee,  indorser,  or 
holder  from  the  date  of  the  instrument,  according  to  the  rules 
of  the  law  merchant:  1  Am.  &  Eng.  Ency.  of  Law,  2  ed.,  340, 
350. 

The  note  in  suit  was  a  negotiable  promissory  note,  signed 
by  appellants,  and  turned  over  to  Hiner  "for  the  purpose  of 
getting  money  on  it."  They  gave  it  to  him  to  get  the  sum  of 
three  hundred  dollars  from  the  bank,  but,  in  the  language  of 
one  of  the  appellants,  "it  was  immaterial  where  he  [Hiner]  got 
the  money  from;  they  had  no  objection  to  where  he  got  the 
money,  and  made  no  restriction;  did  not  tell  him  from  whom  he 
should  get  it;  nothing  was  said  about  it."  The  note  was  in- 
dorsed by  the  payee  in  blank.  This  transferred  the  legal  title. 
The  note  thereafter  passed  by  mere  delivery  to  the  one  who  paid 
value,  the  same  as  if  payable  to  bearer,  and  the  holder  thereof 
had  full  authority  to  demand  payment  of  it:  Story  on  Promissory 
Notes,  184.  It  was  immaterial  whether  the  indorsement  was 
procured  by  Hiner  or  by  the  appellee,  and  that  appellee  knew 
the  bank  had  no  interest  in  the  note,  and  only  made  the  in- 
dorsement to  show  title  on  the  face  of  it.  This  was  done  to 
enable  Hiner  to  do  just  what  the  makers  designed  he  should 
do— "raise  money  on  it."  The  bank  declined  to  take  it,  and 
signified  the  fact  that  it  had  no  interest  in  it,  and  was  willing 
for  anyone  else  to  take  it,  by  indorsing  it  in  blank  without  re- 
course, **®  and  delivering  it  back  to  the  maker  in  this  shape, 
to  be  negotiated  to  whomsoever  he  pleased.  We  cannot  say 
that  the  indorsement  was  out  of  the  usual  course,  i.  e.,  "con- 
trary to  the  usages  and  customs  of  commercial  transactions": 
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Tiedeman  on  Commercial  Paper,  sec.  294;  Kellogg  v.  Curtis,  69 
Me.  312;  31  Am.  Rep.  273;  Daniel  on  Negotiable  Instruments, 
sec.  778. 

Was  appellee  a  bona  fide  holder  for  value?  The  general  man- 
ager of  appellee,  who  made  the  negotiation  for  the  notj,  was 
informed  by  Hiner,  who  had  the  note,  "that  the  note  was  made 
to  get  money  to  pay  his  indebtedness  to  appillee  and  other  money 
he  owed."  There  was  no  infirmity  upon  the  face  of  the  note 
itself.  It  had  not  reached  maturity.  There  was  nothing  in  the 
circumstances  of  its  holding  or  transfer  to  excite  suspicion,  or 
to  give  notice  of  anything  except  the  character  of  the  instru- 
ment. Appellee  took  it  to  enable  Hiner  to  do  what  he  informed 
appellee  the  makers  designed  that  he  should  do.  Appellee  paid 
Hiner  in  cash  the  sum  of  two  hundred  and  twelve  dollars  or 
two  hundred  and  thirteen  dollars,  and  applied  the  balance  of 
the  note  on  Hiner's  debt  to  it.  This  court  in  Tabor  v.  ^Mer- 
chants'  Nat.  Bank,  48  Ark.  454,  3  Am.  St.  Rep.  241,  said  that 
"one  who  takes  negotiable  paper  in  payment  of  an  antecedent 
debt,  before  maturity  and  without  notice,  actual  or  otherwise, 
of  any  defect  thereto,  receives  it  in  due  course  of  business,  and 
becomes,  within  the  meaning  of  commercial  law,  a  holder  for 
value."  The  bona  fide  holder  for  value  or  accommodation  paper 
taken  in  the  regular  course  of  business  may  enforce  it  against 
the  makers,  although  he  knew  when  he  received  it  that  it  was 
accommodation  paper:  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  360, 
note  6. 

We  are  of  the  opinion,  therefore,  that  appellee  is  a  bona  fide 
holder  for  value  of  the  note  in  suit,  and  as  such  entitled  to 
recover  the  full  amount  sued  for. 

The  foregoing,  however,  is  based  upon  the  assumption  that 
the  note  was  not  fraudulently  put  in  circulation,  or  diverted 
from  the  purpose  designed  by  its  makers.  The  appellants  con- 
tend that,  as  payee  bank  declined  to  discount  the  note,  its  trans- 
fer thereafter  was  a  diversion,  and  that  therefore  the  note  has 
no  validity  in  the  hands  of  appellee.  The  learned  counsel  for 
appellants  has  pressed  this  view  with  his  characteristic  vigor  of 
argument  and  diligence  in  the  citation  of  authorities.  ^^'  The 
caees  which  he  cites  from  Ohio  and  Massachusetts  support  the 
proposition  for  which  he  contends  (Clinton  Bank  v.  Ayrcs,  16 
Ohio,  283;  Adams  Bank  v.  Jones,  16  Pick.  574),  and  there  are 
others  to  same  effect;  so  that  it  may  be  said  that  the  authorities 
are  not  in  accord  upon  the  proposition. 

But  the  weight  of  authority  and  the  better  reason  maintain 
the  doctrine  we  here  announce,  that  an  accommodation  note  put 
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into  the  hands  of  the  party  accommodated  solely  for  the  purpose 
of  enabling  him  "to  raise  money,"  although  made  negotiable 
and  payable  at  and  to  a  particular  bank,  which  is  named  as  the 
payee,  is  nevertheless  good  against  the  makers  in  the  hands  of  a 
third  party  who  in  good  faith  received  the  same  before  due  and 
for  value,  paying  for  same  the  money  which  the  note  calls  for: 
Winters  v.  Home  Ins.  Co.,  30  Iowa,  172;  Laub  v.  Kudd,  37  Iowa, 
618;  Bank  of  Burlington  v.  Beach,  1  Aik.  62;  Keith  v.  Good-' 
win,  31  Vt.  268;  73  Am.  Dec.  345;  Bank  of  Montpelier  v.  Joyner, 
33  Vt.  481;  Bank  of  Middleburg  v.  Bingham,  33  Vt.  621;  Bank 
of  Newburg  v.  Richards,  35  Vt.  281;  Farmers'  etc.  Bank  v. 
Humphrey,  36  Vt.  554;  86  Am.  Dee.  671;  Bank  of  Chenango  v. 
Hyde,  4  Cow.  567;  Powell  v.  Waters,  17  Johns.  176;  Smith  v. 
Moberly,  10  B.  Mon.  271;  52  Am.  Dec.  543;  Meeker  v.  Shanks, 
112  Ind.  207;  Dunn  v.  Weston,  71  Me.  270;  36  Am.  Rep.  310; 
Bank  of  Newburg  v.  Rand,  38  N.  H.  166;  Utica  Bank  v.  Ganson, 
10  Wend.  315;  Moreland  v.  Citizens'  Sav.  Bank,  97  Ky.  211; 
First  Nat.  Bank  v.  Wood,  7  Tex.  Civ.  App.  554;  Gilbert 
V.  Duncan,  29  N.  J,  L.  133;  Purchase  v.  Mattison,  6  Duer,  587; 
Reed  v.  Trentman,  53  Ind.  438;  Morris  v.  Morton,  14  Neb.  358; 
Lord  V.  Ocean  Bank,  20  Pa.  St.  386;  59  Am.  Dec.  728;  Perkins 
V.  Ament,  2  Head,  110.  See,  also,  following  textwriters:  1  Dan- 
iel on  Negotiable  Instruments,  sec.  792;  2  Parsons  on  Notes  and 
Bills,  28;  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  381;  Bigelow  on 
Bills  and  Notes,  457. 

The  testimony  of  appellants  themselves  makes  it  clear  that 
they  did  not  make  the  discount  of  the  note  by  the  bank  a  con- 
dition precedent  to  Ihe  validity  of  the  note.  Simply  naming  the 
bank  as  payee  did  not  have  that  effect.  The  reasoning  of  the 
Ohio  court /in  Clinton  Bank  v.  Ayres,  16  Ohio,  283,  which  holds 
the  contrary  doctrine,  is  as  follows:  "The  makers  [sureties] 
might  be  willing  to  loan  their  credit  and  become  indebted  to 
some  particular  creditor,  but  not  to  another.  They  might  be 
willing  to  lend  their  name  to  procure  a  loan  from  a  party  who 
would  2^*  advance  to  their  principal  the  full  face  of  the  note, 
when  they  would  be  entirely  unwilling  to  go  security  to  one  who 
was  their  personal  enemy,  or  who  would  exact  harsh  terms  or 
heavy  interest  of  their  principal.  They  might  have  been  willing 
to  aid  him  in  procuring  a  loan  of  ready  cash,  when  they  would 
have  been  unwilling  to  become  his  surety  for  an  old  debt,"  et 
cetera.  This  reasoning  is  not  satisfactory  to  us,  for  when  one 
makes  his  paper  negotiable  he  contracts  with  reference  to  the 
law  applicable  to  such  paper.    Even  had  the  bank  in  the  case 
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at  bar  discounted  the  note  the  next  instant  by  an  indorsemenb 
such  as  we  have  here,  it  might  have  passed  it  into  the  hands 
of  the  very  persons  with  whom,  according  to  the  reasoning  of 
the  Ohio  case,  the  makers  were  unwilling  to  contract. 

In  Keith  v.  Goodwin,  31  Vt.  274,  73  Am.  Dec.  345,  it  is  said: 
"When  a  note  is  executed  for  the  purpose  of  raising  money  in 
the  market,  although  made  payable  to  a  particular  firm  or  bank, 
it  is  well  understood  that  this  is  generally  regarded  by  business 
men  as  rather  a  formal  than  a  substantial  part  of  the  note. 
If  the  note  were  made  payable  at  a  particular  bank  to  the  order 
of  the  makers,  it  would  be  much  the  same  thing.  So,  too,  if 
made  payable  to  bearer  generally.  The  name  of  the  person  to 
whom  the  note  is  payable  is  mere  form.  It  is  understood  that  it 
is  going  into  the  market  as  money,  and  in  exchange  for  money 
to  any  party  who  will  make  the  discount.  If  negotiated  at  the 
bank,  it  may  pass  into  other  hands  the  next  hour."  This  is 
the  sound  doctrine,  where  the  law  merchant  is  untrammelled  in 
its  operations  by  statutory  enactment. 

But  it  may  be  said  that  the  note  was  used  in  part  to  pay  a 
pre-existing  debt  of  eighty-eight  dollars  or  eighty-nine  dollars, 
and  that  this  constituted  a  material  diversion.  If  this  were  true 
it  could  only  defeat  appellee's  right  of  recovery  pro  tanto.  But 
the  payment  of  the  antecedent  debt  by  Hiner,  under  the  cir- 
cumstances, was  not  a  diversion.  The  gravamen  of  appellants* 
case,  as  they  show  by  their  proof,  is  not  that  the  Speer  Hard- 
ware Company  purchased  the  note,  for  they  were  willing  for  any- 
one to  purchase  who  would  pay  the  money  for  it,  but  that  Hiner 
failed  to  pay  over  the  proceeds  according  to  promise.  Had 
Hiner  paid  over  the  two  hundred  and  twelve  dollars  or  two  hun- 
dred and  thirteen  dollars,  all  the  debts  which  he  agreed  to  pay 
as  the  condition  upon  which  appellants  signed  would  have  been 
full  paid.  He  **^  agreed  to  pay,  for  one  of  the  appellants,  a 
sum  amounting  to  one  hundred  and  ninety  dollars,  and  for  the 
other,  a  sum  amounting  to  fifty  dollars;  besides,  for  both,  in- 
terest on  certain  notes,  amount  not  stated.  He  paid  the  amount 
of  one  hundred  and  twenty  dollars.  So  that  the  balance  on  the 
debts  which  Hiner  agreed  to  pay  as  a  condition  upon  which  the 
appellants  signed  the  notes  does  not  equal  the  amount  which 
Hiner  received  from  the  appellee  after  paying  to  it  his  debt. 
Appellants  are  not  prejudiced,  therefore,  by  reason  of  appellee*! 
not  paying  to  Hiner  the  sum  of  eighty-eight  dollars  or  eighty- 
nine  dollars,  but  by  reason  of  Hincr's  failure  to  apply  the  two 
hundred  and  eleven  dollars  or  two  hundred  and  twelve  dollars 
to  the  debts  which  he  promised  appellants  to  pay. 
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Moreover,  appellee  had  no  notice  of  any  limitations  upon  the 
use  of  the  note.  In  fact,  there  were  none,  except  that  it  was 
to  "raise  money."  If  appellee  had  paid  to  Hiner  the  sum  of 
three  hundred  dollars  in  cash,  and  Hiner  had  immediately  paid 
back  to  appellee  the  sum  of  eighty-eight  dollars  or  eighty-nine 
dollars,  the  amount  of  his  debt,  no  one  could  contend  that  this 
would  defeat  appellee's  right  to  recover.  What  actually  took 
place  was  tantamount  to  this.  Hiner  informed  appellees  that 
the  real  purpose  of  the  note  was  to  raise  money  to  pay  off  his 
debt  to  appellee  and  other  debts;  so  appellee  deducted  the 
amount  of  its  debt,  and  paid  Hiner  the  balance.  Appellee  was 
in  no  sense  responsible  for  the  misappropriation  of  the  proceeds 
of  the  note  by  Hiner.  Appellants  trusted  ffiner  with  the  note 
to  raise  the  money.  They  must  be  held  to  have  trusted  him 
to  make  proper  application  of  it:  Tabor  v.  Merchants'  Nat. 
Bank,  48  Ark.  454;  3  Am.  St.  Eep.  241;  Brooks  v.  Hey,  23 
Hun,  372;  Gray  v.  Bank  of  Kentucky,  29  Pa.  St.  365;  More- 
land  V.  Citizens'  Sav.  Bank,  97  Ky.  211;  Dunn  v.  Weston,  71 
Me.  270;  36  Am.  Rep.  310.  Especially  is  this  the  case  as  against 
one  who  had  no  notice  that  the  accommodation  makers  were 
interested  in  the  application  of  the  proceeds.  As  was  said  in 
one  of  the  above  cases,  to  hold  otherwise  "would  be  against  the 
plainest  principles  of  equity,  as  well  as  subversive  of  the  com- 
mercial law":  See,  also,  Stoddard  v.  Kimball,  6  Cush.  469;  Good- 
man V.  Simonds,  20  How.  343,  and  note  the  same  case,  in  Bige- 
low  on  Bills  and  Notes. 

In  this  view  of  the  case,  the  other  interesting  questions  pass 
out,  and  the  judgment  must  be  affirmed.    It  is  so  ordered. 

NEGOTIABLE  INSTRUMENTS  —  ACX}OMMODATION  IN- 
DORSEMENT—RIGHTS OF  TRANSFEREES.— The  very  purpose 
of  making  accommodation  paper  Is  that  the  party  favored  may  dis- 
pose of  It,  and,  nnlesp  restricted,  he  may  transfer  it  either  before  or 
after  maturity,  and  the  maker  or  indorser  will  be  equally  bound. 
The  only  safe  rule  is,  that  when  a  note  is  given  without  restriction 
as  to  the  time  or  mode  of  using  it  by  the  person  accommodated,  and 
Jt  has  been  transferred  in  good  faith  and  in  the  usual  course  of 
business,  the  holder;  if  he  paid  a  valuable  consideration  for  it,  will 
be  entitled  to  recover  the  full  amount,  although  he  had  full  knowl- 
€dge  that  It  was  accommodation  paper:  See  monographic  note  to 
Altoona  Second  Nat.  Bank  v.  Dunn,  31  Am.  St.  Rep.  745.  An  lu- 
dorser  is  not  relieved  from  liability  by  the  fact  that  the  purchaser  or 
Indorser  of  the  note  had  knowledge  that  such  indorser  had  no  in- 
terest in  the  transaction:  Bank  v.  Looney,  99  Tenn.  278;  63  Am.  St. 
Rep.  830;  and  the  indorsee  may  enforce  it  against  the  prior  parties 
to  the  same  extent  as  if  it  had  been  executed  for  value,  if  his 
Immediate  indorser  was  entitled  so  to  enforce  It:  Cottrell  v.  Wat- 
kins,  89  Va.  801;  37  Am.  St.  Rep.  897. 

NEGOTIABLE  INSTRUMENTS  TAKEN  FOR  ANTECEDENT 
DEBTS— RIGHTS  OF  HOLDERS.— One  who  takee  a  note  before 
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maturity,  without  notice,  and  In  absolute  payment  of  an  antecedent 
debt,  is  regarded  as  a  bona  fide  purchaser  for  value  though  the  debt 
discharged  is  but  a  simple  contract  debt  and  uo  security  Is  sur- 
rendered:  Fitzgerald  v.  Earlier,  96  Mo.  601;  9  Am.  St.  llep.  375; 
Tabor  v.  Merchants'  Nat.  Bank,  48  Ark.  454;  3  Am.  St.  Rep.  241» 
and  note. 

NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION  IN- 
DORSEMENT—DIVERSION FROM  PURPOSE.— As  against  a 
holder  for  value,  an  accommodation  maker  of  a  note  can  defend  only 
on  the  ground  of  actual  payment:  Phlller  v.  Patterson,  168  Pa.  St. 
468;  47  Am.  St.  Rep.  896,  and  note.  Fraudulcmt  diversion  of  accom- 
modation paper  from  the  purpose  for  which  It  was  drawn  is  na 
defense  to  an  action  by  a  bona  fide  holder  for  value  and  without 
notice  before  maturity:  See  monographic  note  to  Altoona  Second 
Nat.  Bank  v.  Dunn,  31  Am.  St.  Rep.  748,  749,  on  the  rights  and  lia- 
bilities arising  from  accommodation  paper. 


Duffy  v.  Harris. 

[65  Arkansas,  251.] 

HOMESTEADS— RIGHT  OF  WIDOW  TO— FORFEITURE 
BY  MISCONDUCT.- Under  a  constitutional  provision  that  "if  the 
owner  of  a  homestead  die,  leaving  a  widow  but  no  children,  and 
said  widow  has  no  separate  homestead  in  her  own  right,  the  same 
shall  be  exempt,"  such  widow  does  not,  by  her  abandoument  of  and 
living  apart  from  her  husband  in  another  state,  forfeit  her  right  to 
his  liomestead  upon  his  death,  however  reprehensible  her  conduct 
morally  may  have  been. 

J.  P.  Brown,  for  the  appellant. 
McCulloch  &  McCuUoch,  for  the  appellee. 

^*  HUGHES,  J.  The  homestead  provision  for  the  widow 
(Const.  1874,  art.  9,  sec.  6)  is  as  follows:  "If  the  owner  of  a 
homestead  die,  leaving  a  widow  but  no  children,  and  said  widow 
has  no  separate  homestead  in  her  own  right,  the  same  shall  be 
exempt,  and  the  rents  and  profits  thereof  shall  vest  in  her  during 
her  natural  life,  provided  that  if  the  owner  leaves  chillren,  on© 
or  more,  said  child  or  children  shall  share  with  said  wid  iw,  and 
be  entitled  to  half  the  rents  and  profits  till  each  arrives  at  twen- 
ty-one years  of  age — each  child's  right  to  cease  at  twenty-one 
years  of  age — and  the  shares  go  to  the  younger  children,  and 
then  all  go  to  the  widow,  and  provided  that  said  widow  or  chil- 
dren may  reside  on  the  homestead  or  not;  and  in  case  of  the 
death  of  the  widow,  all  of  said  homestead  shall  be  vested  in  the 
jninor  children  of  the  testator  or  intesfate." 

It  would  seem  that  the  language  of  this  section  of  the  con- 
stitution settles  the  queintion  involved  in  this  suit.    The  appellee 
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Bad  never  been  divorced  from  her  husband,  and  she  was  un- 
questionably his  widow.  How,  then,  can  she  be  debarred  of  her 
homestead  right,  without  reading  into  the  constitution  an  ex- 
ception or  proviiiion  it  does  not  contain,  to  the  effect  that  if  the 
wife  abandon  her  husband,  and  is  guilty  of  immoral  and  un- 
wifely  conduct,  she  shall  forfeit  her  right  thereby  to  the  home- 
stead? "We  think  such  a  construction  unwarranted  and  un- 
tenable. We  are  aware  that  it  has  been  held  otherwise  in  Texas 
and  some  other  states:  Trawick  v.  Harris,  8  Tex.  312;  Earl  v. 
Earl,  9  Tex.  630;  Sears  v.  Sears,  45  Tex.  559;  Prater  v.  Prater, 
S7  Tenn.  78;  10  Am.  St.  Eep.  623;  Farwell  Brick  etc.  Co.  v. 
McKenna,  86  Mich.  283.  On  the  other  hand,  we  find  that  in  the 
case  of  Meader  v.  Place,  43  N.  H.  308,  and  cases  therein  cited,  it 
is  held  that  the  ^**  abandonment  by  the  wife  of  her  husband,  and 
living  apart  from  him  in  another  state,  does  not  forfeit  her  right 
to  the  homestead  upon  the  death  of  her  husband. 

In  this  state  it  is  held  that  the  domicile  of  the  wife  follows 
that  of  the  husband,  and  we  understand  this  to  be  the  rulo,  and 
that  the  fact  that  she  abandons  her  husband,  and  lives  apart 
from  him  in  another  state,  will  not  form  an  exception,  nor  cause 
her  to  forfeit  her  right  to  the  homestead.  She  is  not  a  nonresi- 
dent, while  her  husband  is  a  resident.  Her  legal  status,  as  to 
this,  is  governed  by  that  of  the  husband:  Meader  v.  Place,  43 
N.  H.  308;  Jolinston  v.  Turner,  29  Ark.  280,  and  cases;  Thomp- 
son on  Homesteads  and  Exemptions,  sees.  73,  77;  Atkinson  t. 
Atkinson,  40  N.  H.  249;  77  Am.  Dec.  712. 

"The  wife,  though  living  separate,  might  have  returned  to  her 
duty  at  any  time.'*  He  owed  her  protect  on  and  support,  as 
long  as  the  relation  of  husband  and  wife  existed  by  law,  and 
the  desertion  of  the  wife  could  not  alter  his  legal  status.  He 
was  still  the  head  of  a  family,  entitled  to  a  homestead;  and,  as 
long  as  the  relation  of  husband  and  wife  existed  de  jure,  the 
appellee  was  his  wife,  and  ft  his  death  waa  h's  "wMow."  and 
entitled,  under  the  constitution,  to  the  right  of  homestead: 
Const.  1874,  art.  9,  see.  6;  Gates  v.  Steele,  48  Ark.  539;  Stanley 
V.  Snyder,  43  Ark.  429. 

A  majority  of  the  court  is  of  the  opinion  that,  under  the 
constitution  and  laws  of  this  state,  the  appellee  is,  in  law,  the 
widow  of  Dan  Harris,  and  that  she  has  not,  by  her  abandon- 
ment of  him  and  living  apart  from  him  in  another  state,  for- 
feited her  right  to  his  homestead,  however  reprehensible  her 
conduct  morally  may  have  been. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 


I 
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HOMESTEAD— RIGHTS  OF  WIDOW.— The  wife's  removal  from 
the  homestead  during  her  husband's  lifetime  does  not  impair  her 
risht  to  have  the  premises  assigned  to  her  after  his  death:  Atkin- 
son V.  Atkinson,  4  N.  H.  249;  77  Am.  Dec.  712,  and  note.  In  Texas, 
it  is  held  that  where  a  wife  without  good  cause  voluntarily  aban- 
dons her  husband  for  several  years  preceding  his  death,  she  forfeits 
her  right  to  the  homestead  and  widow's  allowance:  Extended  note 
to  Succession  of  Christie,  96  Am.  Dec.  414.  Compare  Prater  v. 
Prater,  87  Tenn.  78;  10  Am.  St  Rep.  623. 


Meyer  v.  Missouri  Glass  Company. 

[65  Arkansas,  286.] 

ATTACHMENT— VALIDITY  OF  LEVY.— To  make  a  valid 
levy  In  attachment  upon  a  stock  of  goods  capable  of  manual  de- 
livery, It  Is  necessary  for  the  officer  to  take  the  goods  into  his  cus- 
tody and  actual  possession. 

ATTACHMENT  —  VALIDITY  OF  LEVY  —  PRIORITY.  —  A 
constable  who,  acting  under  a  writ  of  attachment,  and  upon  l>elng 
denied  the  use  of  the  key,  by  the  owners  of  a  locked  storehouse, 
stations  himself  near  such  store  at  night,  declares  that  he  has  made 
a  levy  upon  the  goods  therein,  and  that  he  will  break  and  enter  the 
store  the  next  morning,  does  not  make  a  valid  levy,  and  such  levy  is 
not  good  as  against  the  levy  of  a  sheriff,  made  the  next  morning, 
by  taking  the  goods  in  the  store  into  his  custody  and  possession. 

Contest  between  creditors  concerning  the  priority  of  their  at- 
tachment liens.  One  attempted  levy  was  made  by  a  constable 
as  detailed  in  the  opinion.  The  other  levy  was  made  by  the 
sheriff  by  taking  the  goods  into  his  custody  and  possession  be- 
fore the  constable  gained  an  entrance  into  the  store  in  which 
the  goods  were  kept  Judgment  for  the  claimants  under  the 
constable's  attempted  levy,  and  the  claimants  under  the  sheriff's 
levy  appealed. 

Williams  &  Arnold,  for  tbe  appellants. 

Figures  &  Pruitt  and  T.  E.  Webber,  for  the  appellees. 

«»•  RTDDICK,  J.  We  are  of  the  opinion  that  the  constable 
did  not  make  a  valid  levy  upon  the  goods  in  the  store  prior  to 
that  made  by  the  sheriff.  The  stock  of  goods  was  capable  of 
manual  delivery,  and  tn  make  a  valid  levy  thereon  it  was  neces- 
sary for  the  officer  to  take  the  same  into  his  custody:  Sandel's 
and  Plill's  Digest,  sec.  33G. 

The  custody  of  the  property  in  such  a  case  must  be  an  actual 
possession;  there  must  be  actual  control  with  power  of  remnvaL 
It  is  not  suffiriont  for  the  officer  to  take  a  onstructive  posses- 
sion, or  to  declare  that  he  has  taken  possession  and  levied  upon 
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the  goods,  when  in  fact  they  are  in  a  locked  storehouse,  to  which 
another  holds  the  key,  and  into  which  the  officer  has  not  effected 
an  entrance,  so  that  he  can  see  the  goods,  ^®*  and  ascertain 
their  kind  and  quantity:  Haggerty  v.  Wilber,  16  Johns.  287; 
8  Am.  Dec.  321;  Rix  v.  Silknitter,  57  Iowa,  262;  Evans  v.  Hig- 
don,  1  Baxt.  245;  Rorer  on  Judicial  Sales,  sec.  1005;  8  Ency.  of 
PL  &  Pr.  531,  and  cases  cited. 

In  this  case  the  constable,  being  denied  the  use  of  the  key  by 
the  owners  of  the  store,  levied  upon  certain  chattels  in  front  of 
the  store.  He  then  stationed  himself  near  the  store,  declared 
that  he  had  levied  upon  the  goods  in  the  store,  and  sad  that 
he  would  break  and  enter  the  store  in  the  morning.  These 
facts  show  an  unmistakable  intention  to  make  a  levy,  but  an  in- 
tention to  levy  is  not  sufficient.  There  must  be  a  real  levy 
by  taking  actual  possession  and  control  of  the  goods;  and,  in 
the  absence  of  such  a  possession,  a  declaration  by  the  officer 
that  he  has  levied  amounts  to  nothing.  The  goods  here  were 
in  a  locked  storehouse,  to  which  the  owner  held  the  key.  The 
constable  had  not  effected  an  entrance  into  the  store,  thus  shew- 
ing conclusively  that  he  had  not  gained  control  of  the  goods 
with  power  of  removal.  He  had  no  means  of  knowing  what 
goods  were  in  the  store,  and,  if  they  had  been  destr  ;yed  or  sto  en, 
he  could  not  have  described  them.  If  the  eonsta'  le  believed 
that  he  had  levied  upon  the  goods  inside  the  store  to  which  he 
had  not  gained  access,  and  had  not  seen,  he  was  mistaken. 
Although  this  mistake  was  one  that  even  a  lawyer,  called  to  act 
on  the  spur  of  the  moment,  might  make  without  subjecting  him- 
self to  just  criticism,  it  was  fatal  to  the  chain  of  priority  made 
by  the  appellees. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

ATTACHMENT— VALID  LEVY— WHAT  CONSTITUES.  —  To 
constitute  a  valid  levy  of  an  attacliment,  the  officer  levying  It  nrnst 
take  nctual  possession  of  the  property  attached  as  far  as,  under  the 
circnmstances,  practicable.  He  must  put  himself  in  position  to.  and 
must. in  fact, assert  and  enforce  a  dominion  over  the  property  adverse 
to,  an(^  exclusive  of,  the  attachment  debtor,  and  such  property  must 
be  in  his  subfrtantial  presence:  Jones  Lumber  etc.  Co.  v.  Faris,  6 
S.  Dal<.  112:  55  Am.  St.  Rep.  814.  A  levy  may  be  sufficient  though 
the  officer  does  not  take  manual  custody  of  the  property:  ComiCf  v. 
Oook,  95  Ga.  61;  51  Am.  St.  Rep.  55,  and  note.  But  a  levy  of  goods 
Is  not  accomplished  until  the  officer  has  done  some  act  with  refer- 
ence to  the  goods  which  would,  but  for  the  writ,  amount  to  a  tres- 
pass: Hlbbard  v.  Zenor,  75  Iowa.  471;  9  Am.  St.  Rep.  497.  See  ex- 
tended note  to  Hollister  v.  Goodale,  21  Am.  Dec.  677;  Sinsheimer  y. 
Whitely,  111  Cal.  378;  52  Am.  St.  Rep.  192. 
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Mbbeill  V,  Harris. 

[65  Abkaksas,  Sd6.] 

HOMESTEADS  OF  MINORS— SALE  BY  PROBATE  COURT. 
A  probate  court  in  which  a  guardianship  of  minors  Is  pending  has 
power  to  order  the  sale,  for  their  benefit,  of  the  homestead  left  ta 
them  by  their  surviving  parent. 

Hill  &  Auten,  for  tlie  appellant. 
Eatcliffe  &  Fletcher,  for  the  appellees. 

*®®  BUNN,  C.  €.  The  only  question  presented  by  this  record 
is,  "has  a  probate  court,  in  which  a  guardianship  of  minors  is 
pending,  the  power  to  order  the  sale  of  the  homestead  left  them 
by  the  mother  (the  surviving  parent)  for  the  benefit  of  said. 
minors?" 

Lucy  M.  Fulton  died  seised  and  possessed  of  lots  1  and  2  ia 
block  17  in  the  city  of  Little  Bock,  and  occupied  the  same  and 
the  improvements  thereon  as  her  homestead  until  the  day  of  her 
death,  her  husband  having  died  previously.  So  far  as  this  record 
shows,  she  left  no  other  property  and  no  debts,  and  no  children 
except  her  minor  sons,  Chester  and  Freddie,  named  in  the  cap- 
tion, whe  were  nineteen  and  seventeen  years  respectively  at  the- 
institution  of  this  suit.  After  the  mother's  death,  and  before  the 
institution  of  this  suit,  the  duly  appointed  and  acting  guardian 
of  these  minors,  presumably  on  proper  showing,  was  ordered 
and  directed  by  the  probate  couit  to  sell  in  the  usual  manner 
the  said  homestead  property  as  that  of  the  estate  of  said  minors,, 
and  for  their  benefit;  and  the  sale  was  ace  rdingly  mad',  and  one- 
W.  H.  Halliburton  became  the  pnrcliaser,  and  he  subsequently 
sold  to  appellee  Hanns,  who  took  immerliate  posse??ion  under 
his  deed,  and  was  in  possession  at  the  institution  of  this  suit, 
which  is  a  suit  in  ejectmont  to  eject  him  from  the  premises.  The 
foregoing  facts  appear  in  the  complaint,  to  which  the  defendants 
interposed  a  general  demurrer,  raising  the  question  stated  at  tho 
outset,  which  demurrer  was  sustained,  and  the  plaintiff  appealed 
to  this  court. 

^"^"^  This  is  a  new  question  in  this  court,  so  far  as  we  have 
been  able  to  ascertain,  and  withal  a  question  which,  from  the 
very  nature  of  thinfrs,  has  no»t  been  very  often  presented  in  any 
of  the  courts,  and  for  that  reason  precedents  are  not  numerous. 
All  the  cases,  without  exception,  we  beHove.  which  hnye  be'^n 
called  to  our  attention  bv  t^e  aprellant's  roansnl  are  ctsps  of 
•ales  or  attempted  sales  under  the  orders  of  probate  courts  it 
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the  instance  of  administrators,  to  pay  debts  of  tlie  deceased  own- 
ers of  the  homestead  property;  and  none  of  them  are  cases  where 
the  object  of  the  sales  was  to  appropriate  the  proceeds  to  the 
support  and  education  of  the  minor  or  minors,  or  for  his  or  their 
benefit  in  any  way.  That  the  homestead,  during  the  holding  of 
the  widow  or  the  minority  of  any  of  the  cliildren,  cannot  be  sold 
to  pay  the  debts  of  the  father's  estate  goes  without  further  con- 
troversy in  this  state;  and  the  same  is  to  be  said  of  the  sale  of 
the  homestead  left  by  the  mother,  as  in  this  case,  for  her  acts 
during  the  minority  of  her  children  or  any  of  them.  But  the 
question  is.  Can  the  probate  court,  in  any  case,  lawfully  order  the 
sale  of  such  homestead  for  the  benefit  of  the  minor  children,  who 
enjoy  it  as  a  descended  or  transmitted  homestead  from  the  de- 
ceased homesteader? 

In  Morton  v.  McCanless,  68  Miss.  810,  the  supreme  court  of 
Mississippi  said:  "The  whole  object  of  the  exemption  law  of  1865 
was  to  preserve  the  property  from  creditors,  and  not  to  affect 
the  power  of  the  courts  to  deal  with  the  property  as  that  of  the 
children  and  heirs  of  the  exemptionist."  Such  is  the  view  we 
take  of  it.  The  Mississippi  law  on  the  subject,  while  different 
from  ours  in  some  particulars,  yet  is  so  far  like  ours  as  to  render 
the  same  principles  applicable  in  all  essential  particulars.  There 
are  several  other  cases  from  the  same  court,  which  either  di- 
rectly or  incidentally  sustain  the  same  doctrine.  The  supreme 
court  of  Georgia  expresses  some  doubt  as  to  the  power  in  the 
probate  (chancery)  court  to  sell;  but,  if  it  exists,  it  exists  only 
as  cases  of  sale  of  other  property  of  the  minor:  Sloan  v.  Nance, 
45  Ga.  310.  See,  also,  as  to  sales  of  interests  of  remainderman, 
Jenkins  v.  Fahey,  73  N.  Y.  355;  Cooper  v.  Hepburn,  15  Graft. 
551;  Bell  v.  Clark,  2  Met.  (Ky.)  573;  Thaw  v.  Ritchie,  136  TJ.  S. 
619. 

In  discussing  this  identical  question,  with  the  foregoing  *^ 
decisions,  as  well  as  others  on  the  subject  in  mind,  Woerner,  in 
his  work  on  "The  American  Law  of  Guardianship"  (section  75), 
after  a  general  reference  to  the  subject  of  minor's  rights  in  the 
homestead,  and  the  sale  thereof,  has  this  to  say:  'Hinder  this  ns- 
pect  of  the  question,  and  remembering  that  a  homestead  right 
descending  from  a  deceased  parent  may  be  the  only  property 
owned  by  a  minor,  it  would  appear  that  a  court  having  jurisdic- 
tion over  the  estate  of  such  minor  should  be  possessed  of  the 
power  to  order  the  sale  of  such  homestead  rights,  if  it  be  neces- 
sary for  his  education,  maintenance,  or  well  being."  Following 
the  argument  of  the  author,  suppose,  as  in  the  case  at  bar,  there 
were  no  debts,  no  other  property,  and  that  there  was  but  one 
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child,  and  he  or  she,  as  the  case  may  be,  the  only  chUd  and  heir; 
and,  upon  t"hat,  suppose  that  the  rents  and  profits  of  the  home- 
stead place  were  nothing,  or  not  enough  to  support  and  educate 
the  child;  and  that  there  was  no  one  willing  or  bound  to  occupy 
the  premises  with  the  minor,  and  thus  assist  in  his  support  and 
education.  In  other  words,  suppose  the  homestead  right  was 
unavailable  or  utterly  inadequate  for  the  purpose.  Can  it  be 
the  law  that  the  probate  court,  or  the  court  of  general,  original, 
and  exclusive  jurisdiction  of  minors  and  their  estate,  cannot  sell 
the  property  and  thereby  give  it  the  only  real  value  it  has  so 
far  as  the  minor  is  concerned?  We  cannot  think  such  is  the 
law.  The  constitution  does  not,  in  terms,  seek  to  do  more  than 
protect  from  the  grasp  of  creditors.  There  is  neither  expressly 
nor  by  implication  a  restriction  upon  the  powers  of  the  probate 
court  in  respect  to  this  class  of  the  property  of  minors.  The 
case  we  have  supposed  presents  the  question  fairly,  and  in  such 
a  case  we  cannot  see  how  but  one  answer  can  be  given.  If  one 
case  could  exist  wherein  the  probate  court  would  possess  the 
power,  that  is  all  that  is  necessary  to  solve  the  question.  To 
carry  the  discussion  further  than  that  would  simply  be  to  dis- 
cuss questions  pertaining  to  the  proper  or  improper  exercise  of 
the  court's  discretion  in  the  instances  as  they  may  arise,  accord- 
ingly as  the  facts  may  determine. 

In  the  present  case  there  is  no  controversy  as  to  an  abuse 
of  the  discretion  of  the  court,  and  we  therefore  affirm  the  judg- 
ment of  the  court  below. 

MR.  JUSTICE  BATTLE  dissented  and  maintained  that  the  order 
of  the  probate  court  directing  the  sale  of  the  homestead  of  the 
minors  was  void.  In  support  of  this  contention  he  affirmed  that 
the  homestead  Interest  Is  a  mere  right  to  use  and  occupy  the  land 
as  a  home  or  residence,  and  that  the  homestead  law  creates  no  new 
estate,  but  protects  the  occupant  In  the  use  and  occupancy  of  the 
land  set  apart  as  a  homeste«ad  during  the  time  of  such  occupancy. 
Citing  Garibaldi  v.  Jones,  48  Ark.  230;  Chambers  v.  SaJlle,  29  Ark. 
412;  Booth  v.  Goodwin,  29  Ark.  637:  "Hence,  'an  estate  held  In  com- 
mon with  others  Is  sufficient  to  support  a  homestead  exemption, 
without  exclusive  possession  by  the  tenant  who  claims  the  privilege': 
Robson  V.  Hough,  56  Ark.  621;  Thompson  v.  King,  54  Ark,  9;  Seutell 
v.  Armour,  35  Ark.  49;  Sims  v.  Thompson,  39  Ark.  301;  Ward  v.  May- 
field,  41  Ark.  94;  StuU  v.  Graham,  60  Ark.  461.  A  leasehold  estate 
is  sufficient  for  that  purpose:  Robson  v.  Hough,  56  Ark.  621;  or  an 
equitable  title:  Rockafellow  v.  Teay,  40  Ark.  69 Actual  oc- 
cupancy of  the  infant  upon  the  homestead  place  is  not  necessary;  Is 
not  required  of  an  infant.  It  is  the  duty  of  bis  guardian  to  take  pos- 
session of  the  homestead  place,  and  to  rent  or  lease  It  for  the  beueflt 
of  his  ward,  as  a  means  for  his  support  and  education,  and  this  must 
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have  been  the  possession  and  occupancy  contemplated  by  the  legis- 
lature, because  it  Is  the  only  one  consistent  with  the  condition  of  the 
minor  child  or  children. 

"The  minor  children  do  not  create  the  homestead.  It  descends  to 
them.  During 'minority  they  are  incapable  of  waiving  or  abandon- 
ing it  by  act  or  declaration.  As  it  Is  a  mere  occupancy,  how  can  they 
utilize  and  enjoy  It?  The  question  is  answered  by  Booth  v.  Goodwin, 
29  Arlf.  637— by  their  guardian  taliing  possession  and  renting  or 
leasing  it  for  their  benefit,  as  a  means  for  their  support  and  educa- 
tion. In  this  way  it  is  held  and  occupied  by  them.  The  occupancy 
of  their  guardian  or  tenant  is  their  occupancy.  In  case  of  a  sale  it 
would  not  be  so  held,  but  would  be  abandoned  and  forfeited. 

"The  constitution  intends  and  directs  that  the  homestead  of  the 
father  shall  be  preserved  for  the  benefit  of  the  minor  children,  In  a 
particular  manner,  during  their  minority,  and  that  Is  by  occupancy 
or  renting.  It  does  not  authorize  any  other  disposition  to  be  made 
of  It.  It  provides  that  'if  the  owner  leaves  children,  one  or  more, 
said  child  or  children  shall  share  with  said  widow,  and  be  entitled 
to  half  the  rents  and  profits,  till  each  of  them  arrives  at  twenty-one 
years  of  age,  each  child's  rights  to  cease  at  twenty-one  years  of 
age,  and  the  shares  to  go  to  the  younger  children,  and  then  all  go 
to  the  widow,  and  provided  that  said  widow  or  children  may  reside 
on  the  homestead  or  not;  and  in  case  of  the  death  of  the  widow  all 
of  said  homestead  shall  be  vested  in  the  minor  children  of  the  tes- 
tator or  Intestate':  Ckjnsit.  1S74,  art.  9,  sec.  6.  Under  this  section 
they  are  entitled  to  reside  upon  it,  and  to  one-half  of  the  rents  and 
profits  If  there  be  a  widow,  that  Is  to  say,  to  rent  It  till  each  of  them 
arrives  at  twenty-one  years  of  age. 

"In  Kessinger  v.  Wilson,  53  Ark.  402,  22  Am.  St.  Rep.  220,  the 
court  said:  'The  land  was  set  apart  by  the  law  to  appellants  (minors), 
when  their  father  died,  as  a  home  and  means  of  maintenance  during 
their  minority.  Until  the  younger  of  thom  reached  the  age  of  twenty- 
one  years.  It  could  not  have  been  lawfully  sold  to  pay  the  debts  of 
their  father's  estate,  or  partitioned  between  them.  It  was  not  sub- 
ject to  sale,  but  might  have  been  rented  to  raise  means  for  their 
support  Until  the  younger  reached  his  majority,  it  remained  set 
apart  as  "d  place,  a  sanctuary,  to  which  he  or  she  might  return  to 
find  the  shelter,  comfort  and  security  of  a  home"  during  his  or  her 
minority.' 

"In  Sansom  v.  Harrell,  51  Ark.  429,  the  order  In  question  was 
made  by  the  probate  court  for  the  purpose  of  vesting  a  homestead 
In  a  widow,  under  a  statute  which  provides:  'When  any  one  shall 
die,  leaving  a  widow  or  children,  and  it  shall  be  made  to  appear  to 
the  probate  court  that  the  estate  of  the  deceased  does  not  exceed 
three  hundred  dollars,  the  court  shall  make  an  order  that  the  estate 
vest  absolutely  In  the  widow  or  children,  as  the  case  may  be': 
Mansfield's  Digest,  sec.  9.  The  husband  of  the  widow  left  minor 
children  surviving  him  at  the  time  of  his  death.  This  court  held  the 
order  void,  and  said:  "The  constitution  sets  It  apart  as  a  home  and 
sanctuary  for  the  widow  and  children,  and,  for  the  purpose  of  pre- 
venting any  other  person  Invading  It  under  a  claim  of  right,  or  in- 
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terfering  with  them  In  the  undisturbed  enjoyment  of  the  shelter, 
comfort,  and  security  of  it  as  a  home,  guards  and  protects  It  against 
sales  and  transfers.  The  same  reason  which  makes  it  unlawful  to 
sell  the  land  constituting  it  for  the  payment  of  the  debts  of  the 
deceased  owner,  subject  to  the  homestead  rights  of  the  children, 
during  their  minority,  malses  it  unlawful  to  vest  It  In  the  widow,  sub- 
ject to  the  same  rights  of  the  children,  during  their  minority.  One 
endangers  the  quiet,  security,  and  comfort  of  a  home  provided  In 
the  homestead  as  much  as  the  other,  and  both  equally  violate  the 
spirit  and  manifest  intent  of  the  constitution.' 

"The  homestead  right  of  minor  children,  and  the  estate  In  the 
lands,  which  constitute  the  homestead,  inherited  by  them  in  addi- 
tion thereto,  It  was  held  In  Kessinger  v.  Wilson,  53  Arlc.  400;  22  Am. 
tit.  Rep.  220,  are  lilte  two  separate  and  distinct  estates  vested  in  dif- 
ferent persons  and  following  in  immediate  succession.  Their  right 
to  the  e^oyment  and  possession  of  the  same  cannot  exist  at  one  and 
the  same  time;  and  neither  merges  in  the  other.  The  probate  court 
cannot  authorize  the  sale  of  the  homestead  right.  For  that  is  a  per* 
sonal  right  and  a  sale  of  it  is  an  abandonment  which  forfeits  it. 
Neither  can  It  order  the  sale  of  the  estate  Inherited  in  addition  to  it, 
subject  to  the  same,  for  the  same  reason  It  cannot  be  sold  for  the 
payment  of  the  debts  of  the  deceased  owner;  and  that  Is  'one  en- 
dangers the  quiet,  security,  and  comfort  of  a  home  provided  In  the 
homestead  as  much  as  the  other,  and  both  equally  violate  the  spirit 
ajid  manifest  intent  of  the  constitution.'  " 


HOMESTEAD— PROBATE  SALE  OF— WHEN  PROPERTY  OP 
MINORS.— When  land  owned  by  a  father  who  leaves  minor  child- 
ren was  a  homestead  at  the  time  of  his  death,  a  sade  thereof  made 
during  their  minority  is  void:  Kessinger  v.  Wilson,  53  Arli.  400;  22 
Am.  St  Rep.  220,  and  note.  An  order  of  a  probate  court  directing 
the  sale  of  the  homestead  of  a  decedent  Is  void  if  made  during  the 
minority  of  his  chidren,  or  while  his  widow  is  unmarried  and  has 
not  abandoned  the  homestead,  nor  acquired  any  other  in  her  owo 
right:  Bond  v.  Montgomery,  56  Arl£.  563;  35  Am.  St.  Rep.  119. 


Kansas  City,  Pittsburg,  and  Gulp  Railroad 
Company  v.  State. 

[65  ARKANSAS,  863.] 

CARHIBRS— BAGGAGE.— SAMPLES  OP  MERCHANDISE, 
carried  for  the  purpose  of  malting  sales  of  goods  are  not  "baggage," 
within  the  meaning  of  a  statute  making  It  a  misdemeanor  for  a  rail- 
road company  to  charge  more  than  a  fixed  price  for  transporting 
excess  baggage  above  a  certain  amount  In  weight. 

J.  McD.  Trimble,  J.  A.  Eaton,  and  C.  M.  Rice,  for  the  ap- 
pellant. 

E.  B.  Kinsworthy,  attorney  general,  for  the  appellee. 
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8«*  BATTLE,  J.  An  act  entitled,  "An  act  to  regulate  charges 
on  excess  baggage  on  all  railroads  propelled  by  steam  or  elec- 
tricity in  this  state  over  five  miles  in  length,"  approved  April 
19,  1895,  provides: 

"Section  1.  It  shall  be  unlawful  for  any  railroad  in  this  state, 
over  five  miles  in  length,  run  by  steam  or  electricity,  to  ^^^ 
charge  more  than  twelve  and  one-half  per  cent  of  the  cost  of 
a  first-class  fare  between  all  points  in  this  state,  per  hundred 
pounds,  for  excess  baggage,  over  (150  lbs.)  one  hundred  and 
fifty  pounds;  provided,  that  the  minimum  charge  for  excess, 
where  the  same  does  not  exceed  two  hundred  pounds,  shall  not 
be  less  than  twenty-five  cents. 

"Sec.  2.  Any  such  railroad  violating  the  provisions  of  this 
act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction be  fined  in  any  sum  not  less  than  ten  dollars  nor  more 
than  twenty-five  dollars." 

The  Kansas  City,  Pittsburg  &  Gulf  Railroad  Company  was 
indicted  for,  and  convicted  of,  a  violation  of  this  act,  and  was 
fined  in  the  sum  of  ten  dollars. 

The  facts  upon  which  the  conviction  was  based  are  as  follows: 
George  T,  Lincoln,  a  traveling  salesman,  purchased  of  the  Kan- 
sas City,  Pittsburg  &  Gulf  Railroad  Company  a  ticket  for  trans- 
portation over  its  road  from  Siloam  Springs,  in  Benton  county, 
in  this  state,  to  Gentry,  a  station  in  the  same  county,  and  paid 
twenty  cents  for  the  same,  the  price  of  first-class  fare.  He  had 
with  him  four  trunks,  which  contained  clothing  of  various  kinds, 
and  weighed  in  the  aggregate  nine  hundred  and  seventy  pounds. 
He  carried  this  clothing  with  him,  and  used  it  as  samples  in 
making  sales  of  goods  of  the  same  description.  The  railroad 
company  allowed  him  transportation  for  one  hundred  and  fifty 
of  the  nine  hundred  and  seventy  pounds  free  of  additional  ex- 
pense, and  charged  and  received  from  him  one  dollar  and  twen- 
ty-five cents  for  the  transportation  of  the  remaining  eight  hun- 
dred and  twenty  pounds  from  Siloam  Springs  to  Gentry.  The 
sum  received  was  the  amount  charged  for  like  articles,  when 
shipped  as  first-class  freight,  was  a  freight  rate,  and  not  an  ex- 
cess baggage  rate.  The  trunks  were  checked  like  baggage,  and 
accompanied  Lincoln  upon  the  same  train.  The  defendant's 
railroad  exceeded  five  miles  in  length,  and  was  operated  by 
steam. 

Were  the  four  trunks  and  their  contents  'Tjaggage.'*  within 
the  meaning  of  the  act  of  April  19,  1895? 

What  is  baggage,  within  the  rule  of  the  carrier's  liability,  de- 
pends much  upon  the  reason  why  the  passenger  is  allowed  trana- 
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portation  for  it  as  such.     There  can  be  but  one,  and  that  is 
because  it  is  necessary  or  conducive  to  his  convenience  and  ^*^ 
comfort.     It  is  necessary  to  him,  and  for  that  reason  it  is  im- 
pliedly, if  not  expressly,  included  in  every  contract  of  the  car- 
rier to  transport  passengers.    "The  impossibility  of  traveling,'* 
says  Chief  Justice  Cockburn,  "without  the  accompaniment  of  a 
certain  quantity  of  luggage  for  the  personal  comfort  and  con- 
venience of  the  traveler  has  led  from  the  earliest  times  to  the 
practice,  on  the  part  of  carriers  of  passengers  for  hire,  of  carrying 
as  a  matter  of  course   a  reasonable  amount  of  luggage  for  the 
accommodation  of  the  passenger,  and  of  considering  the  remu- 
neration for  the  carriage  of  such  luggage  as  comprehended  in  the 
fare  paid  for  the  conveyance  of  the  passenger."    Hence  courts 
and  authors,  in  defining  what  is  baggage,  have  embraced  this 
idea  in  their  definitions.    Judge  Story  says  that  "by  baggage  we 
are  to  understand  such  articles  of  necessity  or  personal  con- 
venience as  are  usually  carried  by  passengers  for  their  personal 
use,  and  not  merchandise  or  other  valuables,  although  carried 
in  the  trunks  of  passengers,  which  are  not  designed  for  any  such 
use,  but  for  other  purposes,  such  as  a  sale,  and  the  like":  Story 
on  Bailments,  sec.  499.     "Baggage,"  says  Chief  Justice  Cock- 
burn,  in  Macrow  v.  Great  Western  Ry.  Co.,  L.  R.  6  Q.  B.  612, 
"is  whatever  the  passenger  takes  with  him  for  his  personal  use 
or  convenience,  according  to  the  habits  or  wants  of  the  particu- 
lar class  to  which  he  belongs,  either  with  reference  to  the  im- 
mediate necessities  or  to  the  ultimate  purpose  of  the  journey." 
Mr.  Justice  Field,  in  Hannibal  R.  R.  Co.  v.  Swift,  12  Wall.  274, 
said  that  the  contract  of  the  carrier  to  carry  a  passenger,  as  to 
baggage,  "only  implies  an  undertaking  to  transport  such  a  lim- 
ited quantity  of  articles  as  are  ordinarily  taken  by  travelers  for 
their  personal  use  and  convenience,  such  quantity  depending, 
of  course,  upon  the  station  of  the  party,  the  object  and  length 
of  his  journey,  and  many  other  considerations."    Upon  the  same 
principle,  the  statutes  of  this  state  provide:  "Each  passenger 
who  shall  pay  fare  ....    shall  be  entitled  to  have  transported 
along  with  him,  on    the    same    train,  and  without-  additional 
charge,  one  hundred  and  fifty  pounds  of  baggage,  to  consist  of 
such  articles  as  are  usually  carried  by  ordinary  persons  when 
traveling." 

Accordingly,  it  has  been  frequently  held,  as  we  do  now,  '**^ 
that  merchandise  carried  for  sale,  or  samples  of  merchandise 
carried  for  the  purpose  of  making  sales  of  goods  of  the  same 
•lass,  do  not  come  within   the   description  of   baggage:  Hum- 
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phreys  v.  Perry,  148  U.  S.  627;  Ailing  v.  Boston  etc.  R.  R.  Co., 
126  Mass.  121;  30  Am.  Rep.  667;  Mississippi  Cent.  R.  R.  Co. 
T.  Kennedy,  41  Miss.  671,  678;  Macrow  v.  Great  Western  Ry. 
Co.,  L.  R.  6  Q.  B.  612;  Hawkins  v.  Hoffman,  6  Hill,  589;  41 
Am.  Dec.  767;  Hutchings  v.  Western  etc.  R.  R.  Co.,  25  Ga.  61; 
71  Am.  Dec.  156;  Texas  etc.  Ry.  Co.  v.  Capps,  2  Tex.  Ciy.  App. 
-35;  Michigan  Cent.  Ry.  Co.  v.  Carrow,  73  111.  348;  24  Am.  Rep. 
248;  Strouss  v.  Wabash  etc.  Ry.  Co.,  17  Fed.  Rep.  209;  Penn- 
«ylvaiiia  Co.  v.  Miller,  35  Ohio  St.  541;  35  Am.  Rep.  620;  South- 
ern Kansas  Ry.  Co.  v.  Clark,  52  Kan.  398;  Hutchings  v.  Western 
etc.  Ry.  Co.,  71  Am.  Dec.  160;  Hutchinson  on  Carriers,  sees. 
^679,  685;  Thompson  on  Carriers  of  Passengers,  510. 

It  is  true  that  it  is  said  in  Kansas  City  etc.  R.  R.  Co.  v.  Mc- 
Gahey,  63  Ark.  348;  58  Am.  St.  Rep.  Ill:  "When  a  passenger 
presents  to  the  carrier  for  transportation  his  goods  and  chat- 
tels, and  makes  known  what  they  are,  or  exposes  them  to  view, 
or  packs  them  in  a  way  to  give  to  anyone  concerned  good  reason 
to  understand  and  know  that  they  are  not  usually  carried  as 
baggage,  and  demands  transportation  of  them  as  his  luggage,  and 
the  carrier  receives  and  carries  them  accordingly,  he  will  be  re- 
sponsible for  them  as  baggage,  notwithstanding  he  was  not 
bound  to  accept  and  transport  them  as  such.  If  he  wishes  to 
avoid  responsibility  for  them  as  baggage,  he  must  refuse  to  re- 
ceive them  in  that  way."  But  the  act  of  April  19,  1895,  does 
not  apply  to  goods  and  chattels  which  do  not  come  within  the 
description  of  baggage.  The  carrier  becomes  liable  for  them 
as  baggage  by  accepting  them  as  such,  by  his  own  acts,  and 
not  from  any  obligation  to  transport  them  as  baggage,  which  the 
law  imposes  upon  him.  Such  property  he  is  not  bound  to  re- 
ceive except  upon  the  payment  of  the  rates  he  is  allowed  to 
eharge  for  the  transportation  of  the  same  as  freight. 

In  this  case  the  railroad  company  was  not  bound  to  receive 
4Uid  transport  Lincoln's  trunks  as  baggage.  It  was  entitled  to 
-compensation  for  carrying  them  at  the  rate  it  is  lawful  to  charge 
•for  the  transportation  of  such  property  as  freight.  It  received 
■nothing  more,  and  is  not  guilty  of  violating  the  act  of  April  19, 
1895. 

Reversed  and  remanded  for  a  new  trial. 


OABRIERS— BAGGAGE— WHAT  INCLUDED  WITHIN.— Bag- 
gage is  whatever  the  passenger  takes  with  him  for  his  personal  use 
or  convenience,  according  to  the  habits  or  wants  of  the  particular 
class  to  which  he  belongs,  either  with  reference  to  the  immediate 
necessities  or  to  the  ultimate  purpose  of  the  Journey:  Kansas  City 
etc.  Ry.  Co.  v.  McGahey,  63  Ark.  344;  58  Am.  St  Rep.  Ill,  and  note. 
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A  carrier  does  not  insure  the  safety  of  samples  of  merchandise,  de- 
livered by  a  traveling  salesman  to  him  as  baggage;  yet  by  receiving, 
carrj'ing,  and  putting  them  into  his  warehouse  for  safelieeping,  he 
btKomes  bound  to  ordinary  prudence  in  their  care:  Pennsylvania  Co. 
V.  Miller,  35  Ohio  St,  541;  35  Am.  Rep.  620;  Hawkins  v.  Hoffman,  6 
Hill,  586;  41  Am.  Dec.  767.  For  a  complete  discussion  of  the  matter 
see  extended  note  to  Uutchings  v.  Western  etc.  B.  li.,  71  Am.  Dec. 
158-163. 


Gray  v,  Patterson. 

[65  ABKJkNBAS,  373.] 

HOMBSTEADS-WHEN  NOT  LOST.— A  homestead  when 
once  acquired,  and  still  occupied  by  the  owner,  is- not  lost  by  the 
death  of  his  wife,  the  arrival  of  his  children  at  the  years  of  ma- 
turity, and  their  removal  from  the  premises. 

HOMESTEADS— ABANDONMENT.— A  homesteader  who,  on 
account  of  his  advanced  age  and  his  Inability  to  procure  some  one 
to  live  with  him,  talies  up  his  abode  with  his  grown  daughter,  who 
lives  but  a  short  distance  away,  and  who  constantly  expresses  a 
desire  to  return  and  live  at  his  old  home,  does  not  by  such  removal 
abandon  his  homestead. 

HOMESTEADS  —  FRAUDULENT  CONVEYANCE  OF.  — 
Creditors  of  a  homestead  owner  cannot  attacic  a  conveyance  made 
by  him  of  his  homestead,  on  the  ground  that  such  conveyance  la 
fraudulent  as  to  them. 

Neill  &  Neill,  for  the  appellants. 
Yancey  &  Fulkerson,  for  the  appellee. 

»^*  BUNN,  C.  J.  The  plaintiffs,  Gray  Brothers,  by  bUl  in 
chancery  seek  to  set  aside  a  conveyance  made  by  defendant  James 
A.  Meacham  to  his  daughter  and  codefendant,  Elizabeth  A.  Pat- 
terson. Decree  for  defendants  on  the  complaint,  answer  and 
testimony  in  the  cause,  and  the  plaintiffs  appealed  to  this  court. 

The  complaint  w&s  filed  at  the  fall  term,  1895,  of  the  Inde- 
pendence circuit  court  in  chancery,  setting  up  substantially  the 
following  facts,  to  wit:  That  plaintiffs  obtained  judgment  against 
defendant  Meacham  in  justice  of  the  peace  court,  on  the  17th 
of  August,  1895,  and  in  due  course,  after  execution  Issued  and 
returned  nulla  bona,  caused  a  transcript  of  said  judgment  '^""^ 
to  be  lodged  and  filed  in  the  circuit  court  of  said  county;  tliat 
after  the  debt  was  contracted,  but  before  said  judgment  for  the 
same  was  rendered,  to  wit,  on  the  10th  of  March,  1894,  said 
Meacham  conveyed  to  his  said  daughter,  for  the  consideration 
named  in  the  deed  of  eight  hundred  dollars,  the  following  lands 
lying  and  being  situate  in  said  county,  to  wit:  The  northeast 
quarter  of  the  northwest  quarter  of  section  1,  in  township  14 
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north,  of  range  6  west,  the  northwest  quarter  of  the  southwest 
quarter  and  the  east  half  of  the  southwest  quarter  of  section  36, 
township  15  north,  of  range  5  west,  containing  in  all  one  hundred 
and  sixty  acres,  and  that  the  same  was  all  the  property  he  owned 
at  the  time,  of  any  material  value;  that  the  said  Elizabeth  x4.. Pat- 
terson, at  the  time  of  said  conveyance  to  her,  had  full  knowledge 
of  the  existence  of  said  indebtednes  of  her  father,  the  said  James 
A.  Meacham,  to  the  plaintiffs,  and  that  the  consideration  named 
in  said  deed  from  him  to  her  was  a  mere  pretended  considera- 
tion, and  that  said  conveyance  was  made  in  fraud  of  Meacham's 
creditors,  the  plaintiffs  among  the  number.  Prayer  to  set  aside 
the  conveyance,  and  subject  the  said  lands  to  plaintiffs'  said 
judgment,  which  at  the  institution  of  this  suit  amounted  to  two 
hundred  and  five  dollars. 

The  answer  admits  the  partnership  of  plaintiffs,  that  they  ob- 
tained judgment  against  Meacham  in  justice  of  the  peace  court, 
and  that  a  transcript  of  same  was  filed  in  circuit  court,  as  stated 
in  the  complaint,  but  denies  that  the  consideration  of  the  deed 
from  Meacham  to  Patterson  was  a  pretended  consideration,  and, 
on  the  contrary,  avers  the  same  to  have  been  bona  fide;  that  it 
was  the  estimated  value  of  the  expenses  and  services  to  be  borne 
and  performed  by  Patterson  in  the  care  and  maintenance  of  her 
father,  the  said  Meacham,  during  his  natural  life,  which  was  the 
real  consideration,  and  which  she  obligated  herself  to  defray 
and  perform  for  that  purpose  for  him.  It  denies  all  knowledge 
of  said  indebtedness  at  the  time  of  the  making  of  said  convey- 
ance from  Meacham  to  said  Elizabeth  A.  Patterson,  his  daughter 
as  aforesaid.  It  sets  up  that  said  Meacham,  as  the  husband  and 
father  and  head  of  a  family,  had  occupied  said  lands  as  his 
homestead  for  more  than  fifty  years  next  preceding  the  filing 
of  the  same;  that  a  large  family  of  children  had  been  reared 
thereon,  had  died,  married,  and  gone  from  the  paternal  roof,  and 
finally  the  wife  and  mother  died,  ^'^  and  defendant  Meacham, 
in  his  advanced  age,  being  about  eighty-five  years  old,  after  re- 
maining alone  upon  the  homestead  about  one  year  after  the 
death  of  his  wife,  as  a  matter  of  necessity  (being  unable  to  care 
for  himself,  and  failing  to  induce  same  to  live  with  him),  took 
up  his  abode  with  his  said  daughter;  that  it  was  his  constantly 
expressed  desire  to  return  and  live  in  his  old  home,  which  was 
near  by,  but,  failing  to  procure  anyone  to  live  with  him  there,  he 
finally  made  the  arrangement  with  the  daughter  indicated,  con- 
veying to  her  his  said  homestead  lands  as  his  part  of  the  agree- 
ment to  that  end. 
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The  questions  presented  by  this  record  are:  Did  Meacham  lose 
his  right  of  homestead  by  the  death  and  removal  of  all  his  family 
and  dependents?  Did  he  subsequently  abandon  his  said  home- 
stead after  the  death  and  separation  of  his  family,  so  as  to  leave 
the  same  subject  to  the  payment  of  his  debts;  and,  if  so,  what 
was  the  act  of  the  abandonment;  and,  in  either  case,  what  was 
the  effect  of  his  action  upon  his  creditors?  In  other  words, 
did  he  ever  and  in  fact  abandon  his  homestead  until  the  sale 
thereof;  and,  if  not,  was  the  sale  void  as  against  creditors? 

In  Stanley  v,  Snyder,  43  Ark.  433,  the  court  said:  "The  exist- 
ence of  a  family  being  necessary  to  the  acquisition  of  a  home- 
stead, does  a  continuation  of  the  right  depend  on  a  continuation 
of  the  family  relation?  The  decided  weight  of  authority  is, 
that  a  homestead  estate,  when  once  acquired,  and  still  occu- 
pied by  the  owner,  is  not  defeated  or  lost  by  the  death  of  his 
wife  or  the  arrival  of  his  children  at  the  years  of  maturity. 
Thus,  the  Massachusetts  statutes  of  1855  limited  the  homestead 
exemption  to  a  ^householder  having  a  family,*  and  continued  it 
to  the  widow  and  children  after  his  death,  but  contained  no  pro- 
vision as  to  its  continuance  in  the  husband  after  the  death  of 
the  wife  and  departure  of  the  children.  Nevertheless,  where  the 
owner  of  certain  premises  lived  upon  them  with  his  wife  and  son 
at  the  time  of  the  passage  of  the  act,  it  was  held  that  he  acquired 
under  the  statute  a  homestead  estate  therein,  which  was  not 
affected  by  the  subsequent  death  of  his  wife  and  the  coming  of 
age  and  departure  of  his  son,  so  long  as  the  father  continued 
to  occupy  the  premises  as  his  home.  *Any  other  construction* 
(says  the  supreme  court  of  Massachusetts),  *would  render  a  hus- 
band, who  had  been  deprived  of  his  family  by  accident  or  disease, 
^'''^  or  by  their  desertion  without  any  fault  of  his,  liable  to  be 
instantly  turned  out  of  his  homestead.' "  And,  construing  fur- 
ther: "The  constitution,  which  contains  our  homestead  statutes, 
has  not  in  express  terms  anticipated  and  provided  for  every  pos- 
sible phase  of  the  question.  It  therefore  devolves  upon  the 
courts  to  construe  and  apply  the  law  to  new  cases,  as  they  arise. 
Interpreting  the  law  according  to  its  spirit,  and  following  the 
current  adjudications,  we  hold,  though  with  some  hesitation, 
that  when  the  association  of  persons  wliich  constitute  the  family 
is  broken  up,  whether  by  separation  or  the  death  of  some  of  the 
members,  the  right  of  homestead  continues  in  the  former  head 
of  the  family,  provided  he  still  resides  at  his  old  home.**  The 
expression,  "provided  that  he  still  resides  at  his  old  home,**  is  to 
be  taken  in  its  legal  sense,  and  not  in  its  literal  sense;  for  it 


540  Gray  v.  Patterson.  [ArkanBas, 

does  not  mean  to  make  the  continuation  of  the  homestead  right 
dependent  upon  actual  occupancy,  but  upon  such  occupancy  as 
a  homesteader  may  successfully  show  in  answer  to  a  charge  of 
homestead  abandonment,  according  to  the  principle  laid  down  in 
the  books.  Thus,  although  not  in  actual  occupancy  of  the 
homestead,  yet,  if  his  absence  therefrom  is  only  temporary  for 
business  or  pleasure — and  we  may  add  for  necessity  or  con- 
venience— it  is  still  an  occupancy:  Euper  v.  Alldre,  37  Ark.  283; 
Flask  V.  Tindall,  39  Ark.  571;  Marr  v.  Lewis,  31  Ark.  203;  25 
Am.  Eep.  553;  Brown  v.  Watson,  41  Ark.  309.  But,  this  being 
a  question  of  fact,  and  determined  in  favor  of  appellee  by  the 
court  below,  upon  evidence  sufficient  to  sustain  its  findings,  the 
same  will  not  be  disturbed  here. 

Taking  this  view  of  the  matter,  Meacham*8  homestead  right 
continued  up  to  the  time  of  its  sale  to  his  daughter,  and  therefore 
we  are  only  called  upon  to  consider  whether  the  plaintiffs  and 
appellants  can  complain  of  the  sale  in  any  event.  The  ease  of 
Chambers  v.  Sallie,  29  Ark.  407,  arose  under  the  constitution  of 
1868,  upon  which  a  judgment,  as  in  that  case,  was  a  lien  upon 
the  homestead,  and  the  issuance  of  an  execution  thereon  was 
only  postponed  until  the  homestead  right  ceased,  when  it  could 
be  levied,  and  the  homestead  sold  thereunder.  The  homesteader 
could  not  defeat  this  judgment  lien  by  sale  of  the  homestad 
under  that  constitution.  But  no  judgment  is  a  ^''^®  lien  upon, 
the  homestead  under  the  present  constitution,  and  this  court 
has  said,  time  and  again-  that  the  sale  of  the  homestead  is  no 
concern  of  the  creditor;  and  whatever  may  be  our  personal  views 
of  the  matter,  it  is  settled  law,  and  it  were  better  that  it  be  not 
reopened  for  discussion:  Began  v.  Cleveland,  52  Ark.  101;  20 
Am.  St.  Rep.  158;  Bennett  v.  Hutson,  33  Ark.  762;  Turner  v. 
Vaughan,  33  Ark.  454;  Carmack  v.  Lovett,  44  Ark.  180;  Stan- 
ley V.  Snyder,  43  Ark.  429;  Pipkin  v.  Williams,  57  Ark.  242; 
38  Am.  St.  Rep.  2fl;  Campbell  v.  Jones,  52  Ark.  493. 

This,  in  our  opinion,  settles  this  case.  Decree  la  therefore 
affirmed. 

MR.  JUSTICE  BATTLE  dissented,  and,  after  reciting  the  facts, 
said  that:  "All  these  facts  prove  to  me  that  the  land  In  controversy 
had  ceased  to  be  his  [Meacham's]  homestead  long  before  he  con- 
veyed It  to  hlB  daughter.  Meacham  was  In  debt.  The  land  In  con- 
troversy was  all  the  property  he  owned.  The  conveyance  of  It  to  hla 
daughter.  In  consideration  that  she  would  take  care  of  and  support 
him  for  the  remainder  of  his  life,  was  In  legal  effect  a  conveyance 
In  trust  for  himself,  and  is  fraudulent  and  void  as  to  existing  credi- 
tors: WoodaU  V.  Kelly,  85  Ala.  368;  7  Am.  St  Rep.  57;  Annla  r. 
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Bonar,  86  111.  128;  Bump  on  Fraudulent  Conveyances,  4th  ed.,  sec. 
199,  and  cases  cited.  But  it  is  said  tliat  tlie  land  constituted  his 
bomostead  at  tlie  time  lie  conveyed  it  to  his  daughter.  Admit  this 
to  be  true,  and  it  is  still  fraudulent  as  to  existing  creditors.  No  in- 
solvent debtor  is  entitled  to  hold  any  land  as  free  and  exempt  from 
sale  under  execution  or  other  final  process,  except  the  land  consti- 
tuting his  homestead.  When  he  abandons  the  homestead,  the  land 
ceases  to  be  exempt.  He  cannot  continue  the  exemption  by  conveying 
the  land  to  another  to  hold  in  trusit  for  him.  As  said  in  Annis  v. 
Bonar,  86  111.  128  'the  law  allows  no  man,  beyond  the  ....  exemp- 
tion of  the  statute,  by  any  form  of  contract  or  mode  of  disposition 
of  property,  whatever  It  may  be,  to  secure  the  use  of  the  property 
to  himself,  to  the  exclusion  of  his  creditors.* 

"When  an  owner  ceases  to  occupy  his  homestead,  and  conveys  the 
land  constituting  it  to  another,  in  consideration  that  the  grantee  will 
support  and  maintain  him  for  his  natural  life,  he  thereby  sets  it 
apart  to  other  uses  than  a  homestead,  and  the  grantee  thereafter 
holds  in  trust  for  him  land  which  by  the  abandonment  ought  to  be 
subject  to  sale  for  the  payment  of  his  debts.  After  the  conveyance, 
he  stands  In  no  other  relation  to  such  land  than  he  does  to  land  that 
he  never  held  as  a  homestead,  and  has  conveyed  to  another  for  the 
eame  purpose.  The  fact  that  the  land  once  constituted  his  home^ 
stead  does  not  change  the  legal  effect  of  the  conveyance.  The 
grantee  In  both  cases  holds  the  land  for  the  grantor's  benefit,  and 
the  effect  of  the  conveyance,  if  allowed  to  stand,  would  enable  the 
grantor  to  place  property,  for  his  own  benefit,  beyond  the  reach  of 
his  creditors  that  he  Is  not  entitled  to  hold  exempt  from  seizure 
and  sale  under  final  process;  and  would  thereby  enable  him,  if  in- 
solvent, to  defraud  his  creditors.  Such  being  their  effect,  it  follows 
that  the  conveyances  are  fraudulent  and  void  as  to  the  creditors  of 
the  Insolvent  grantor." 


HOMESTEAD  —  ABANDONMENT  —  WHAT  CONSTITUTES. 
Removing  from  a  homestead  and  residing  elsewhere  temporarily  for 
the  pun^ose  of  business,  health,  or  pleasure,  does  not  work  an 
abandonment  of  the  homestead  unless  there  is  coupled  with  such 
removal  an  intention  not  to  return,  or  there  Is  formed,  after  such  re- 
moval, an  intention  of  remaining  away:  Edwards  v.  Reld,  39  Neb. 
645;  42  Am.  St.  Rep.  607;  Kaes  v.  Gross,  92  Mo.  647:  1  Am.  St.  Rep. 
767.    See  monographic  note  to  Taylor  v.  Hargous,  60  Am.  Dec.  607. 

FRAUDULENT  CONVEYANCES— CONVEYANCE  OF  HOME- 
STEAD.—A  transfer  of  a  homestead  cannot  be  fraudulent  as  against 
creditors  of  the  grantor,  because  they  have  no  right  to  resort  to  It 
for  payment  of  their  demands:  Pipkin  v.  Williams,  B7  Ark.  242;  .38 
Am.  St.  Rep.  241;  Bank  of  Versalllee  v.  Guthrey,  127  Mo.  189;  48 
Am.  St.  Rep.  621;  McDannell  r.  Eagsdale,  71  Tex.  23;  10  Ajm.  8t 
Rep.  729. 
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Db  Loaoh  Mill  Manufaotubtng  Compant  v.  Lit- 
tle Rook  Mill  and  Elevator  Company. 

[65  Abkaksas,  467.] 

ATTACHMENT— INTERVENTION— ESTOPPEL.—  One  who, 
«fter  a  sale  under  attachment,  but  before  payment  of  the  proceeds, 
flies  an  interplea  claiming  title  to  the  property  sold,  or  the  proceeds 
thereof,  Is  not  estopped  to  prosecute  his  claim  by  Independent  suit 
because  of  the  judgment  in  the  original  suit,  to  which  he  was  not  a 
party,  discharging  the  attachment  and  giving  defendant  therein 
damages. 

EXECUTION  SALES.— SATISFACTION  OF  JUDGMENT 
WHEN  SET  ASIDE.— If  a  plaintiff  purchases  property  at  his  own 
execution  sale,  and  satisfies  his  judgment  against  the  execution  de- 
fendant pro  tanto  out  of  the  proceeds,  he  is  entitled  to  have  such 
satisfaction  annulled,  upon  his  being  subsequently  compelled  to  ac- 
count to  a  third  person  as  the  owner  of  such  property. 

Intervention  in  an  attachment  suit.  The  Little  Rock  Mill  and 
Elevator  Company  brought  an  action  against  the  Texarkana 
Grain,  Lumber,  and  Maichinery  Company  and  sued  out  a  writ 
of  attachment,  which  was  levied  upon  a  sawmill  and  a  commill 
belonging  to  the  De  Loach  Mill  Manufacturing  Company,  and 
upon  other  property  of  the  defendants  in  the  attachment.  The 
property  attached  was  sold  under  an  order  of  sale  made  by  the 
judge  in  vacation,  and  the  mills  were  purchased'by  the  Little 
Rock  Mill  and  Elevator  Company  for  four  hundred  and  seventy- 
five  dollars,  but  were  not  paid  for.  Before  the  proceeds  of  the 
sale  were  paid  in,  or  other  steps  taken  in  the  case,  the  De  Loach 
Mill  and  Manufacturing  Company  filed  an  interplea,  claiming 
title  to  the  property  and  praying  for  the  proceeds  of  the  sale 
of  such  mills.  The  trial  court  gave  judgment  for  the  debt  sued 
for,  discharged  the  attachment,  gave  the  defendant  in  attach- 
ment damages  in  the  sum  of  two  hundred  dollars  for  a  wrongful 
attachment,  this  being  the  difference  between  the  value  of  the 
property  attached  and  what  it  sold  for,  and  ordered  that  such 
damages  be  credited  on  the  judgment  and  directed  the  sheriff 
to  pay  the  proceeds  of  the  sale  of  the  attached  property  to  the 
attachment  defendant.  Such  proceeds  were  not  paid  over  pend- 
ing an  appeal,  which  resulted  in  an  affirmance  of  the  judgment 
of  the  trial  court.  In  the  mean  time  no  answer  had  been  filed 
to  the  interplea.  Subsequently,  by  the  consent  of  the  parties, 
an  answer  was  filed.  It  failed  to  deny  the  ownership  of  the 
interpleader,  but  set  up,  as  a  defense,  the  facts  in  the  original 
fiuit,  and  the  judgment  therein  as  an  estoppel  to  claim  the  pro- 
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ceeds  of  the  sale  of  said  mills.    Judgment  for  the  plaintiff  in 
the  original  attachment  suit,  and  the  interpleader  appealed. 

Williams  &  Arnold,  for  the  appellant. 

L.  A.  Byrne,  for  the  appellee. 

-*«»  HUGHES,  J:  The  question  of  estoppel  was  the  only 
question  considered  and  decided  by  the  circuit  court  between 
the  interpleader  and  the  original  plaintiff.  The  interpleader's 
title  seems  to  have  been  admitted.  It  was  not  disputed.  There 
was  no  answer  denying  it.  Was  the  interpleader  estopped?  The 
interpleader  was  not  a  party  to  the  original  suit. 

Speaking  of  an  interplea,  in  Berlin  v.  Cantrell,  33  Ark.  611, 
Chief  Justice  English  said,  in  substance,  that  it  was  in  the 
nature  of  a  cross  action  for  the  property  claimed,  and  was  the 
interpleader's  suit,  in  which,  in  legal  effect,  the  interpleader 
was  the  plaintiff.  Chief  Justice  Cockrill  said,  in  Sannoner  v. 
Jacobson,  47  Ark.  31,  that  the  intervening  suit  is  a  separate 
one.  "As  such  is  its  nature,  we  think  the  pleadings  in  it  must 
be  governed  by  rules  applicable  to  similar  pleadings  in  other 
actions:  Boone  on  Code  Pleadings,  sec.  159.  Our  conclusion, 
therefore,  on  this  point  is  that  the  court  erred  in  refusing  to 
require  a  written  answer  to  the  interplea  of  the  appellant":  Rose- 
water  V.  Schwab  Clothing  Co.,  58  Ark.  446,  451. 

"In  order  that  a  judgment  may  constitute  a  bar  to  another 
suit,  it  must  be  rendered  in  a  proceeding  between  the  same 
parties  or  their  privies,  and  the  point  of  controversy  must  be 
the  same  in  both  cases,  and  must  be  determined  on  its  merits." 
'*''o  Hughes  V.  TTnited  States,  4  Wall.  236.  It  must  either  ap- 
pear on  the  face  of  the  record  or  be  shown  by  extrinsic  evi- 
dence that  the  precise  question  was  raised  and  determined  in 
the  former  suit.  When  the  record  leaves  the  matter  in  doubt, 
extrinsic  proof  is  admissible  to  show  that  the  same  point  was 
adjudicated  in  the  former  suit:  Russell  v.  Place,  94  U.  S.  606; 
1  Freeman  on  Judgments,  sec.  256. 

Chief  Justice  Watkins,  in  Hershey  v.  Clarksville  Inst.,  15 
Ark.  128,  said:  "According  to  what  seems  to  be  the  proper  con- 
struction of  the  statute  concerning  attachments,  the  claimant, 
olher  than  the  defendant,  of  personal  property  seized  under  the 
writ,  and  who  has  been  summoned  as  garnishee,  may  prose- 
cute his  claim  to  the  property  as  an  independent  proceeding, 
and  without  reference  to  any  controversy  between  the  parties, 
the  determination  of  it  not  affecting  the  right  of  property  be- 
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tween  the  defendant  in  the  attachment  and  the  claimant  or 
third  persons":  Mitchell  y.  Woods^  11  Ark.  180.  The  inter- 
pleader in  the  case  at  bar  fully  put  the  plaintiff  on  notice  by 
filing  his  interplea. 

The  statute  (Sandels  &  Hill's  Digest,  sec.  372)  provides:  "Any 
person  may,  before  the  sale  of  any  attached  property,  or  before 
the  payment  to  the  plaintiff  of  the  proceeds  thereof,  or  of  any 
attached  debt,  present  his  complaint,  verified  by  oath,  to  the 
court  disputing  the  validity  of  the  attachment,  or  stating  a 
claim  to  the  property,  or  an  interest  in  or  lien  on  it  under  any 
other  attachment  or  otherwise,  and  setting  forth  the  facts  upon 
which  such  claim  is  founded,  and  his  claim  shall  be  investi- 
gated." 

The  interpleader  filed  his  claim  to  the  proceeds  of  the  sale 
of  his  mills,  in  accordance  "with  this  statute.  His  title  to  the 
property  was  never  denied  or  controverted.  The  interpleader 
was  not  estopped  to  claim  the  proceeds,  which  amounted  to  four 
hundred  and  seventy-four  dollars,  and  it  is  entitled  to  this 
amount,  with  interest  thereon. 

The  satisfaction  of  the  plaintiff's  judgment  pro  tanto  may 
be  set  aside  as  to  the  proceeds  of  the  interpleader's  property, 
to  which  the  defendant  in  the  attachment  had  no  title,  it  having 
been  procured  without  gain  to  the  plaintiff  or  loss  to  the  de- 
fendant. The  satisfaction  pro  tanto  was  apparent,  but  not  *''* 
real:  Jones  v.  Arkansas  etc.  Co.,  38  Ark.  28;  Freeman  on  Exe- 
cutions, sees.  54,  352. 

The  judgment  is  reversed,  and  cause  is  remanded  for  fur- 
ther proceedings  consistent  with  the  opinion. 

ATTACHMENT— RIGHTS  OF  THIRD  PERSONS  IN  PROP- 
ERTY—INTERVENTION.— Persons  claiming  property  which  haB 
been  seized  under  attachment  are  not  compelled  to  Intervene  In  the 
attachment  suit  and  try  their  right  of  property  there,  but  may  main- 
tain an  Independent  action  to  recover  their  value:  Harris  v.  Tenny, 
86  Tex.  254;  34  Am.  St  Rep.  796. 

EXECLTION-SALES  UNDER— PLAINTIFF  AS  PURCHASER. 
Where  land  has  been  levied  upon  and  sold  as  the  property  of  the 
Judgment  debtor,  but  to  which  he  has  no  title,  the  purchaser, 
whether  the  judgment  creditor  or  a  stranger,  may  recover  from 
such  debtor  the  purchase  price  of  said  real  estate  which  has  been 
credited  on  the  judgment:  Reed  v.  Crostliwait,  6  Iowa,  219;  71  Am. 
Dec.  406;  Muir  v.  Craig,  8  Blackf.  293;  25  Am.  Dec.  111.  Compare 
Riley  V.  Martlnelll,  »7  Cal.  575:  33  Am.  St  Rep.  209. 
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EQUITY— JURISDICTION— RECOVERY  OF  LAND.— Court* 
of  equity  have  no  jurisdiction  of  suits  brouglit  merely  to  recover  the 
possession  of  land  and  to  establish  one  legal  title  against  another 
conflicting  legal  title,  even  though  a  question  concerning  the  priority 
of  liens  is  involved. 

PARTNERSHIP— DEED  TO— SUFFICIENCY  OF.— A  con- 
veyance of  land  to  two  partners  by  their  firm  name,  consisting  of  a 
union  of  their  surnames,  is  sufficient  to  convey  the  legal  title  to  such 
partners. 

APPELLATE  PRACTICE— IMPROPER  TRANSFER  OF 
LAW  CASE  TO  EQUITY.— The  transfer  of  a  Iftw  case  to  equity  over 
objection,  whereby  the  objecting  party  is  deprived  of  the  right  to 
have  a  question  of  law  submitted  to  the  Jury«  is  prejudicial  and  re- 
versible error. 

C.  Wall,  for  the  appellants. 

Luna  &  Johnson,  for  the  appelleea. 

•"**  BIDDICK,  J.  The  controversy  in  this  case  concerns  the 
title  to  two  lots  in  the  town  of  Paragould,  and  the  improve- 
ments thereon.  The  litigation  was  commenced  hy  an  action 
of  ejectment  brought  by  appellees,  Louis  Mette  and  George 
Kanne,  to  *^®*  recover  of  appellants,  Cole  and  "Wall,  posses- 
sion of  such  lots.  Appellant  Cole  was  at  one  time  the  owner 
of  the  lots,  and  Mette  &  Kanne  base  their  right  to  recover  upon 
a  sheriff's  deed  made  in  pursuance  of  a  sale  of  such  lots  under 
an  execution  against  Cole.  On  the  other  hand,  the  appellant 
"Wall  denied  the  validity  of  the  title  set  up  by  appellees,  and 
claimed  to  be  the  owner  of  the  land  by  virtue  of  a  mortgage 
executed  by  Cole,  which  had  been  foreclosed,  and  the  lots  pur- 
chased by  "Wall.  Both  parties  set  up  a  legal  title  to  the  land, 
but  the  circuit  court,  on  motion  of  Mette  &  Kanne,  and  over 
the  objection  of  Cole  and  "Wall,  transferred  the  case  to  the  equity 
docket.  The  case  was  there  heard,  and  judgment  rendered  in 
favor  of  Mette  &  Kanne  for  the  possession  of  the  lots.  "Wall 
and  Cole  appealed,  and  the  first  question  presented  arises  on 
the  exceptions  of  appellants  to  the  order  of  the  court  transfer- 
ring the  case  to  the  equity  docket. 

Counsel  for  appellees,  as  a  reason  for  the  transfer  of  the  case 
to  the  equity  docket,  assert  that  a  question  of  priority  of  liens 
was  involved.  But  courts  of  equity  do  not  have  jurisdiction 
of  suits  brought  merely  to  recover  possession  of  land,  and  to 
establish  one  legal  title  against  another  coniflicting  legal  title, 
even  though  a  question  concerning  liens  be  involved.    It  availe 
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nothing  that  in  such  a  contest  the  owner  of  one  legal  title  un- 
dertakes to  establish  its  superiority  over  the  opposing  legal  title 
by  showing  that  the  execution  lien  and  sale  upon  which  it  is 
based  were  prior,  in  point  of  time,  to  the  mortgage  lien  and  sale 
upon  which  the  title  of  his  adversary  is  based.  Such  matters 
furnish  no  ground  of  equity  jurisdiction,  for,  to  call  forth  the 
interposition  of  a  court  of  equity,  it  is  imperative  that  equitable 
relief  be  asked:  Ashley  v.  Little  Eock,  56  Ark.  391;  Fussell  v. 
Gregg,  113  TJ.  S.  550.  The  equitable  doctrine  of  priorities,  of 
which  counsel  speak,  has  no  application  in  a  contest  between 
opposing  legal  titles  to  the  same  tract  of  land,  such  as  we  have 
here:  2  Pomeroy's  Equity  Jurisprudence,  sees.  679,  681,  735. 

Counsel  for  appellees  cite  the  case  of  Percifull  v.  Piatt,  36 
Ark.  456,  as  supporting  the  jurisdiction  of  the  court  of  equity 
in  this  case.  That  was  an  action  of  ejectment  in  which  the 
plaintiff  recovered  judgment  at  law.  The  plaintiff  had  only  an 
equitable  title,  and  the  judgment  was  reversed  on  that  ground; 
'^^^  this  court  holding  that  he  could  not  support  the  action  of 
ejectment  upon  an  equitable  title,  but  must  seek  his  remedy  in 
chancery.  In  the  case  at  bar,  the  plaintiffs  have,  or  at  least 
claim,  a  legal  title,  and  in  this  respect  the  two  cases  are  easily 
distinguished. 

In  saying  that  the  appellees  claim  under  a  legal  title  we  do 
not  forget  the  contention  of  appellants  that  the  deed  of  the 
sheriff  was  not  sufficient  to  vest  a  legal  title  in  appellees,  for 
the  reason  that  in  such  conveyance  they  were  described  only  by 
their  firm  name  of  Mette  &  Kanne,  and  we  will  now  proceed  to 
state  our  grounds  for  not  concurring  in  that  contention. 

It  was  decided  by  this  court  in  Percifull  v.  Piatt,  36  Ark.  456, 
that  if  a  partnership  name  contained  the  name  of  one  partner 
only,  a  conveyance  to  the  partners  by  their  firm  title  would 
vest  the  legal  title  in  the  one  partner  whose  name  appeared  in 
the  firm  name,  and  that  if  the  deed  be  to  a  partnership  name, 
which  includes  the  name  of  no  party,  it  passes  nothing  at  law. 
But  in  this  case  the  partnership  name  contains  the  surname  of 
both  partners,  and,  although  their  christian  names  are  omitted, 
we  still  think  the  deed  sufficient  in  form  to  vest  the  legal  title 
in  such  partners.  If  there  be  any  uncertainty  in  the  descrip- 
tion, it  is  what  the  law  denominates  a  latent  ambiguity,  and 
parol  evidence  may  be  introduced  to  remove  the  same  and 
identify  the  grantees.  The  law  on  this  point  can  hardly  be 
better  'stated  than  it  was  by  the  supreme  court  of  Vermont 
in  Morse  v.  Carpenter,  19  Vt.  613.     "There  is,"  said  Chief  Jus- 


Cole  v.  Mette.  947 

tice  Koyce  in  that  case,  "an  important  difference  between  a  d&- 
Bcription  which  is  inherently  uncertain  and  indeterminate,  and 
one  which  is  merely  imperfect,  and  capable,  on  that  account,  of 
different  applications.  To  cbrrect  the  one  is,  in  effect,  to  add 
new  terms  to  the  instrument;  which  to  complete  the  other  is 
only  to  ascertain  and  fix  the  application  of  terms  already  con- 
tained in  it.  Indeed,  the  most  usual  and  approved  description 
of  the  grantee — that  which  gives  his  christian  and  surname  and 
the  town  in  which  he  lives — ^may  prove  to  be  imperfect,  as  oth- 
ers bearing  both  those  names  may  be  living  in  the  same  town. 
And  if  the  christian  name  or  place  of  residence  be  omitted,  the 
description  is  only  rendered  the  more  imperfect;  it  is  less  certain 
than  it  might  be,  or  usually  is,  '^^  made.  But  a  grantee  is 
still  designated,  though  imperfectly,  and,  for  aughf  that  the 
deed  discloses,  the  party  accepting  the  conveyance  may  be  the 
only  person  answering  the  description  given.  In  all  these  cases, 
a  resort  to  extraneous  facts  and  circumstances  may  become  nec- 
essary, in  order  to  ascertain  the  individual  to  whom  the  descrip- 
tion was  intended  to  apply;  but  it  is  not  perceived  that  the 
greater  or  less  probability  of  this  should,  in  either  case,  affect 
the  validity  of  the  deed."  The  law,  as  thus  announced  by  the 
learned  court,  is  fully  sustained  by  later  decisions:  Beaman  v. 
Whitney,  20  Me.  413;  Menage  v.  Burke,  43  Minn.  211;  19  Am. 
St.  Rep.  235;  Sherry  v.  Gilmore,  58  Wis.  324;  Jones  v.  Neale, 
2  Pat.  &  H.  339;  1  Jones  on  Real  Property,  sec.  244;  1  Dem- 
bitz  on  Land  Titles,  335. 

It  has  been  held  that  a  deed  to  one  person,  describing  him 
Dy  his  surname  only,  is  not  for  that  reason  void  (Fletcher  v. 
Mansur,  5  Ind.  267),  and  there  are  stronger  reasons  why  a  deed 
to  two  partners  by  their  firm  name,  when  the  same  consists  of 
a  union  of  their  surnames,  as  in-  the  case  of  appellees,  Mette  & 
Kanne,  should  not  be  held  void  on  account  of  ambiguity  as  to 
the  grantees;  for  the  union  of  their  surnames  alone  in  the  deed 
indicates  that  the  parties  mentioned  were  partners  doing  busi- 
ness under  that  firm  name,  and  serves  to  point  out  and  identify 
the  persons  thus  described.  When  we  consider  how  easily  the 
grantees  could  be  identified  in  such  a  case,  we  see  the  futility  of 
the  argument  against  the  validity  of  the  deed  to  Mette  &  Kanne. 
We  therefore  hold  that  this  deed  was  sufficient  in  form  to  vest 
the  legal  title  in  the  partners,  Lewis  Alette  and  George  Kanne. 

The  case  then  stands  that  we  have  here  a  plain  action  of 
ejectment  to  recover  possession  of  land.  No  equitable  relief 
was  required,  and  none  was  asked  by  either  party.     It  follows^ 
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therefore,  that  the  court  erred  in  transferring  sncli  cause  from 
the  law  to  the  equity  docket. 

The  facts,  as  presented  in  the  transcript  before  us,  show 
that  the  decision  of  the  controversy  as  to  the  title  to  this  land 
turns  mainly  on  the  question  whether  Cole  had  abandoned  his 
homestead  in  the  premises  before  the  levy  and  sale  upon  which 
the  deed  of  Mett«  &  Kanne  was  based,  and  under  which  they 
claim.  With  the  exception  of  this  question  of  abandonment, 
there  seems  to  be  no  dispute  as  to  the  facts,  and  little  room  for 
K08  don!  t  as  to  the  law.  But  this  was  a  question  of  fact  that 
the  appellants  had  the  right  to  submit  to  a  Jury,  and  the  transfer 
to  equity  over  their  objections,  by  which  they  were  deprived  of 
this  right,  was  prejudicial  error:  Ashley  v.  Little  Rock,  56  Ark. 
391;  Sandels  aud  Hill's  Digest,  sec.  5617. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  trial  at  law. 


EQUITY-JURISDICTION  TO  TRY  TITLES.— In  equitable  suits, 
title  to  realty  may  sometimes  be  tried  on  thp  principle  that  juiisdlc- 
tion,  having  once  attached,  shall  be  made  efifectual  for  the  purposes 
of  complete  relief:  See  mono^aphic  note  to  King  v.  Mason,  89  Am. 
Dec.  428.  It  is  well  settled  that  equity  has  no  jurisdiction  to  settle 
the  title  and  boundaries  of  land  where  the  plaintiff  has  no  equity 
against  the  party  who  Is  holding  the  land:  Note  to  Smith  v.  Gard- 
ner, 53  Am.  Rep.  347.  See  Humboldt  Co.  v.  Lander  Co.,  22  Nev. 
248;  58  Am.  St.  Rep.  750,  and  note. 

DEEDS  TO  PARTNERSHIPS.— As  a  partnership  Is  not  a  person. 
It  is  Impossible  for  It,  as  a  partnership,  to  hold  the  legal  title  to  reaJ 
estate:  See  monographic  note  to  McCormick's  Appeal,  98  Am.  Dec. 
197.  However,  though  at  law  a  deed  made  by  or  to  a  partnership 
In  the  firm  name,  the  full  name  of  neither  partner  being  given,  will 
not  pass  title  to  the  land,  such  Is  not  the  rule  In  equity,  where  the 
equitable  title  Is  deemed  to  pass:  Frost  v.  Wolf,  77  Iowa,  465;  19 
Am.  St.  Rep.  761.  See  Menage  v.  Burke,  43  Minn.  211;  19  Am.  St. 
Bep.  235,  where  a  different  holding  was  made  as  to  a  mortgage. 


MoCbacken  V.  Paul. 

[65  Arkansas,  553.] 

EXECUTION  SALES— REVERSAL  OP  JUDGMENT.— RBS- 
TITUTION.— Plaintiff  purchasing  at  his  execution  sale  is,  on  re- 
versal of  the  judgment  under  which  the  sale  was  made,  entitled  to 
the  benefit  of  the  order  of  restitution,  to  enable  him  to  restore  the 
property  in  specie,  if  he  can,  and  if  he  cannot  he  is  responsible  for  its 
loss.  If  the  property  is  purchased  by  a  third  person,  the  measure 
of  damages  is  the  price  it  brought  at  the  sale  and  interest,  and  If  the 
defendant  Is  the  purchaser,  there  can  be  no  recovery  against  the 
plaintiff,  except  for  money  paid,  because  the  defendant  has  what 
he  claims. 
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J.  S.  Jordan  and  Rose,  Hemingway  &  Rose,  for  the  appellant. 
G.  B.  Oliver  and  J.  T>.  Block,  for  the  appellee. 

•sss  BUNN,  C.  J.  The  appellant,  McCracken,  obtained 
judgment  against  the  defendants,  and  caused  their  property, 
consisting  mostly  of  timber,  lumber,  and  sawmill  machinery, 
to  be  levied  on  and  sold  to  satisfy  his  judgment.  An  appeal 
was  prayed  from  the  judgment,  but  no  supersedeas  bond  was 
given,  and  no  supersedeas  writ  issued.  At  an  adjourned  day  of 
the  term  of  the  court,  the  defendants  having  filed  a  second  mo- 
tion for  a  new  trial,  on  the  ground  of  newly  discovered  testi- 
mony, among  others,  and  after  the  execution  sale,  the  court 
sustained  the  second  motion,  and  set  aside  the  former  judg- 
ment, under  which  the  sale  of  the  property  was  had.  Defend- 
ants then  filed  their  amended  answer  and  cross-complaint,  claim- 
ing damages  growing  out  of  the  sale  of  their  said  property  un- 
der the  judgment  aforesaid;  and  the  plaintiff  first  demurred, 
which  being  overruled,  he  answered,  and  a  new  trial  was  had, 
resulting  in  a  verdict  and  judgment  against  the  plaintiff  for 
the  full  value  of  all  the  property  sold.  Plaintiff  filed  his  mo- 
tion for  new  ^'^  trial,  showing  that  he  had  newly  discovered 
evidence  as  to  the  sale  of  the  property,  tending  to  show  who 
v/ere  the  real  purchasers,  but  this  was  overruled,  and  this  appeal 
was  taken.  The  record  is  too  complicated  and  confused  to  jus- 
tify a  more  extended  statement  of  the  case. 

The  trial  court  should  have  treated  the  amended  answer  and 
cross-complaint  of  defendants,  as  we  now  treat  it,  as  a  motion 
or  petition  for  an  order  of  restitution  and  prayer  for  damages 
in  the  alternative.  That  motion  should  have  stated  clearly 
and  pointedly  who  was  the  real  purchaser  of  the  property  sold 
at  the  execution  sale,  and  how  much  of  it  each  purchaser,  if 
more  than  one,  purchased  at  the  sale,  so  that  the  plaintiff 
might  have  been  permitted  to  restore  the  property  to  the  defend- 
ants, or  to  the  court,  as  the  case  might  be,  and,  failing  to  do  so, 
show  cause  why  he  did  not  or  would  not  do  so.  The  plaintiff, 
in  pursuing  his  remedy  to  collect  his  debt,  was  neither  a  tres- 
passer nor  wrongdoer  in  the  true  sense,  but  had  obtained  a  valid 
judgment  fairly,  and  no  supersedeas  had  been  issued  to  stay  his 
proceedings.  He  was  therefore  entitled  to  the  protection  of 
the  rule,  now  of  universal  application  in  such  cases,  which  is  in 
substance  thus  laid  down  by  Freeman  in  his  work  on  Judg- 
ments, and  which  we  give  here  for  the  future  guidance  of  the 
court  in  the  trial  of  this  cause.    Plaintiff  purchasing  at  hia 
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execution  sale,  on  reversal  of  the  judgment  under  which  the 
sale  is  made,  is  entitled  to  the  benefits  of  the  order  of  restitu- 
tion, so  that  he  may  restore  the  property  in  specie,  if  he  can. 
If  he  cannot,  he  is  responsible  to  the  defendant  for  its  loss. 
Tf  the  property  is  purchased  by  a  third  person,  the  measure  of 
damages  is  the  price  it  brought  at  the  sale  and  interest,  and  if 
the  defendant  is  the  purchaser,  there  is  no  recovery  against 
plaintiff,  except  for  money  paid,  because  the  defendant  has 
what  he  claims:  Freeman  on  Judgments,  sees.  482-484. 
Reversed  and  remanded. 


EXECUTION  SALES— EFFECT  OF  REVERSAL  OP  JUDG- 
MENT.—When  property  of  a  defendant  has  been  sold,  under  a  judg- 
ment afterward  reversed,  to  a  party  to  the  judgment,  the  defendant 
may  recover  it  back,  or,  if  purchased  by  a  third  party,  he  may  re- 
cover from  the  plaintiff  the  value  thereof;  but  the  title  is  unaffected 
by  the  reversal:  Gould  v.  Sternberg,  128  111.  510;  15  Am.  St.  Rep. 
138,  and  note.  If  the  plaintiff  is  the  purchaser,  the  defendant  Is  en- 
titled to  a  return  of  the  identical  property  sold,  in  specie,  though  the 
same  rule  is  not  applied  where  the  purchaser  is  a  stranger  to  the 
judgment:  See  monographic  note  to  Little  v.  Bunce,  28  Am.  Dec.  369, 
371,  concerning  the  restitution  of  property  upon  the  reyeraal  of  judg- 
ments. 


INDEX  TO  THE  NOTES. 


ADMINISTRATORS,  Judgments  against,  when  not  enforceable  la 

another  state,  179. 
ADVERSE  POSSESSION,  founded  upon  mistake  as  to  boundaries, 

188. 
ALIMONY,  change  in  after  the  entry  of  a  final  decree,  865. 
APPEAL,  affirmance  of  the  judgment  estops  sureties  from  denying 

that  the  appeal  was  properly  taken,  202. 
bonds  upon,  defective  in  not  being  in  double  the  amount  of  the 

judgment,  200. 
bonds  upon,  defective.  In  not  showing  the  residence  and  occupar 

tion  of  the  sureties.  200. 
bonds  upon,  defective,  respondent  is  the  only  person  who  can 

object  to,  200. 
bonds  upon,  must  be  In  substantial  conformity  to  the  statute^ 

198. 
bonds  upon,  technical  errors  in,  198. 
bonds  upon,  when  condition  therelb  Is  not  that  prescribed  by 

statute,  200,  201. 
bonds  upon,  when  judgment  was  In  replevin  and  the  bond  in 

the  form  appropriate  for  a  money  judgment,  200. 
bonds  upon,  when  the  appeal  was  not  taken  In  time,  200. 
bonds  upon,  when  the  sureties  did  not  justify,  200. 
bonds  upon,  which  do  not  contain  any  affidavit  on  behalf  of  thft 

sureties.  203,  204. 
estoppel  of  sureties  upon  to  urge  defects  therein,  198-200. 
estoppel  of  sureties  upon  to  urge  that  no  appeal  could  be  taken, 

198,  199. 

estoppel  of  sureties  upon  to  urge  that  the  notice  of  appeal  was 
not  received  in  time,  202,  203. 

Imperfect  bonds  upon,  acceptance  of  by  the  respondent  or  hi* 
failure  to  object  to,  199. 

Imperfect  bonds  upon,  affirmance  of  the  Judgment  notwithstand- 
ing, 198. 

imperfect  bonds  upon  constitute  good  common  law  obligations, 

199,  200. 

imperfect  bonds  upon  do  not  entitle  the  appellant  to  a  stay 

of  execution,  199. 
Imperfect  bonds  upon,  estoppel  of  the  sureties  to  object  to,  190. 

(Ml) 
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APPEAL,  Imperfect  bonds  upon,  estoppel  of  the  sureties  to  ques- 
tion the  sufficiency  of,  198. 

Imperfect  bonds  upon,  failure  of  to  conform  to  the  conditions 
prescribed  by  law  does  not  release  the  sureties,  200. 

imperfect  bonds  upon,  respondent  may  object  to,  198. 

imperfect  bonds  upon,  sureties  cannot  urge  formal  defects  in, 
199. 

imperfect  bonds  upon,  waiver  of  objections  to  is  Irrevocable, 
199. 

imperfect  bonds  upon,  waiver  of  objections  to,  when  presumed, 

199. 
right  to,  when  not  waived  by  accepting  benefits  under  the  Judg- 
ment, 872. 
sureties  on  appeal  bonds  cannot  urge  defects  therein,  202-204. 
ARBITRATION,  agreement  for  revocation,  right  of,  when  exists, 
592. 
Insurance,  denial  of  all  right  to  recover  waives,  699. 
ARREST,  caused  by  mistake  respecting  the  identity  of  the  person 
arrested,  417. 
probable  cause  for,  what  is,  416,  417. 
without  warrant,  authority  of  officer  to  make,  6S7. . 
without  warrant,  when  amounts  to  false  Imprisonment,  415. 
ATTACHMENT  BONDS  not  in  conformity  with  the  statute  ara 
valid  common  law  obligations,  113. 
sureties  on,  how  may  avoid  liability  for  a  wrongful  levy,  176. 
ATTORNEYS  AT  LAW,  disbarment  of  for  forging  names  of  sure- 
ties upon  appeal  bond,  558. 
disbarment  of  for  presenting  false  affidavits  to  clients,  658. 
liability  of  a  firm  of  for  the  misconduct  of  one  member,  44. 
unprofessional  conduct  of,  what  is,  558. 

BIDAMY,  essentials  of  crime  of,  170. 

former  marriage,  how  may  be  proved  in  prosecutions  for,  165. 
BOUNDARIES,  adverse  possession  based  on  mistake  respecting, 
153. 

adverse  possession  founded  upon  mistake  as  to,  188. 

adverse  possession  founded  upon  mistake  of  boundary  lines,  153. 

hearsay  evidence  of,  153. 

monuments  control  courses  and  distances,  153. 

CARRIERS,  actions  against,  when  In  tort  and  when  in  contract, 
182. 

bills  of  lading  are  both  receipts  and  contracts,  182. 

bills  of  lading  are  presumed  to  contain  the  entire  contract  be- 
tween the  parties,  241. 

termination  of  their  liability  as  such,  788. 

when  become  mere  warehousemen  as  to  goods  In  their  pos- 
session, 787. 
CONSIDERATION,  promise  of  person  to  do  what  be  is  lawfully 
bound  to  do  Is  not  a  sufficient,  275. 


Index  to  the  Notes.  953 

CONSPIRACT,  what  Indictable  as,  407. 

CONTRACTS,  interpretation  put  upon  by  the  parties,  when  entitled 

to  consideration,  5G9. 
CORPORATIONS,  banlilng,  lien  of  on  stock  for  debts  due,  407. 
books  and  papers  of,  stockholder's  right  to  examine,  594. 
charter,  general  laws  of  the  slate  constitute  a  part  of,  620. 
false  imprisonment,  liability  of  for,  426. 

regulations  upon  amounting  to  regulations  of  commerce,  563. 
suits  against  in  a  state  other  than  that  of  their  residence,  329. 
COTENANCY,  adverse  possession  by  one  cotenant,  what  requisite 

to,  549. 
CRIMINAL  LAW,  guilty  knowledge,  when    not    necessary  to    a 
crime,  455. 

DEFINITION,  of  false  Imprisonment,  408,  409. 

of  negligence,  389. 

of  nuncupative  wills,  572. 

of  percolating  waters,  669. 

of  supersedeas,  714,  715. 

of  void  process,  418. 
DIVORCE,  effect  of  on  the  husband's  obligation  to  support  the  chil- 
dren of  the  marriage,  826. 
DOGS,  absence  of  market  value  of,  292,  293. 

are  animals  within  the  menning  of  statutes  referring  to  animals 
on  tracks  of  railways,  296. 

are  chattels,  290. 

damages  recoverable  for  Injuries  to,  292. 

expert  opinion  respecting  value  of,  293. 

ferocious,  killing  of  by  any  person  is  justifiable,  293. 

killing  of  because  in  l^ad  company,  294. 

killing  of  may  he  authorized  when  running  at  large  witbont  a 
license,  299. 

killing  of,  railway  company,  when  liable  for,  296i. 

killing  of,  to  prevent  their  killing  sheep,  295. 

killing  of,  when  a  public  offense,  291. 

killing  of,  when  mad  or  exposed  to  hydrophobia,  293. 

killing  of,  when  not  justifiable,  2^,  295. 

killing  or  injuring,  when  justifiable,  293. 

larceny  of  could  not  be  committed  at  the  common  law,  290, 
297. 

larceny  of,  decisions  and  statutes  in  the  United  States  respecting, 
297,  298. 

license  tax  for  keeping  may  be  Imposed.  298.     , 

on  a  street-car  track  are  not  trespassers,  296. 

police  power,  regulations  which  may  be  imposed  In  the  exercise 
of.  296,  299. 

property  In  Is  recognized  to  the  same  extent  as  in  other  domestic 
animals.  290. 

property  rights  in  by  the  common  law,  288,  289. 
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DOGS,  property  rights  In  In  the  United  States,  289,  29D. 
property  rights  In,  reasons  for  denying,  289. 
railway  corporations,  duty  of  to  avoid  Injury  to,  290^ 
railway  corporations,  liability  of  for  killing,  296. 
railway  corporations,  liability  of  for  negligence  In  transportlngt 

296,  297. 
replevin  of  to  recover  possession  of,  291. 
running  at  large  of  may  be  prohibited  by  statute,  289. 
running  at  large  of,  when  may  be  deemed  to  be,  298,  299. 
sheep,  killing  for  worrying,  295. 
•ummary  destruction  of  may  be  authorized,  298. 
taxation  of,  whether  creates  property  rights  In,  290,  29L 
title  to  on  the  death  of  their  owner,  291. 
trespass  for  injuries  done  to,  291,  292. 
trespassing,  right  to  kill,  294. 
trover  for  conversion  of,  291. 
value  of,  evidence  respecting,  293. 
Talue  of,  expert  opinion  respecting,  293ii 
value  of,  tests  for  determining,  292. 

■XEOUTION,  exemption,  claim  of,  when  may  be  made,  OlOk 

levy  of,  possession  necessary  to  complete,  928. 

partnership  property.  Interest  In  not  subject  to  levy  under  writ 
against  one  partner,  484. 

partnership  property,  levy  upon,  how  may  be  made  under  a  writ 
against  one  partner,  213. 

partnership  property,  liability  of  officer  for  assuming  to  sell 
the  whole  under  writ  against  one  partner  only,  484. 

priority  between  writs  against  partnership  and  writs  against 
Individual  members  thereof,  213. 

■pendthrlft  trust  cannot  be  created  by  a  person  in  his  own  favor 
which  win  be  exempt  from,  343. 

Btay  of  proceedings.    See  Supersedeas. 

when  protects  officer  acting  under  It,  115. 
■ZBCUTION  SALES,  redemption,   effect  of  under  a  void  Jndfr- 
ment.  615. 

redemption  from  by  a  creditor  does  not  entitle  him  to  hold  the 
property  as  security  for  another  debt,  615. 

redemption  from  by  a  grantee  or  junior  mortgagee,  effect  of, 
513.  514. 

redemption  from  by  a  grantee  of  mortgagor,  effect  of,  513. 

redemption  from  by  a  grantee  of  mortgagor  from  a  sale  under 
a  judgment  foreclosing  a  mortgage,  513. 

redemption  from  by  a  grantee  of  the  judgment  debtor,  effect 
of,  510,  511. 

redemption  from  by  a  judgment  debtor  or  his  successor  In  in- 
terest destroys  the  effect  of  a  sale,  511. 

redemption    from    by  a    subsequent   llenholder,  whether   rein- 
states the  judgment  lien,  512. 
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BXECTJTION  SALES,  redemption  from,  creditors  may  effect  wltlj. 
out  discharging  subsequent  liens,  515. 

redemption  from,  creditors'  right   of   cannot  be  cut  off   by  a 
judgment  debtor,  515, 

redemption  from,  effect  of  where  the  sale  passed  the  legal  title, 
517. 

redemption  from  foreclosure  sale  where  the  property  sold  for 
less  than  the  mortgage  debt,  514. 

redemption  from,  lien  of  mortgage  for  deficiency,  whether  re- 
vived by,  513,  514. 

redemption  from,  lien  of  mortgage  under  which  the  sale  wa» 
made  Is  thereby  extinguished,  514. 

redemption  from,  lien  of  the  judgment,  whether  reinstated  by, 
510,  511. 

redemption  from  reinstates  the  lien  of  the  Judgment,  510,  511. 

redemption  from,  sale  under  a  void  judgment  confers  no  rlghti, 
516. 

redemption  from  terminates  the  effect  of  the  sale,  517. 

redemptioner  is  a  purchaser  for  value,  514. 
■XPLOSIYES,  children,  liability  for  injuries  resulting  from  negli- 
gence in  the  mode  of  keeping,  140. 

contributory  negligence  In  living  near  place  of  storage  of,  137. 

keeping    of    gunpowder,  nitro-glycerinei  and    like    exploslvei^ 
whether  a  nuisance,  134. 

keeping  of  in  a  populous  city,  when  not  a  nuisance,  1S& 

keeping  of  in  wooden  building  is  negligence,  138. 

keeping  or  manufacturing  in  public  placesv  136. 

keeping  or  manufacturing  on  private  premises,   when  a  rmU 
'sance.  138. 

liability  for  Injuries  Inflicted  by,  whether  depends  upon  negli- 
gence, 134. 

liability  for  keeping  so  Insecure  that  clilldreii  obtain  posses- 
sion of,  139. 

municipal  ordinance  prohibiting  the  storage  of  in  cities  and  th* 
transportation  of  along  the  public  streets,  136,  187. 

municipal  ordinances,  storing  in  violation  of,  137. 

negligence  in  the  mode  of  keeping,  liability  for,  139. 

negligence  is  not  necessary  to  sustain  a  recovery  for  injuries 
resulting  from  keeping  or  storing,  134-136. 

negligence  on  the  part  of  a  person  keeping,  when  not  necessarj 
to  his  liability  for  damages  caused  by,  134. 

presumption  of  negligence  from  explosion  of  a  tank  of  oil,  139. 

railways,  liability  of  for  injuries  resulting  from  keeping  in  tEelr 
warehouses,  137.  138. 

risks  of  are  not  assumed  by  persons  living  near  the  places  whera 
they  are  stored  or  manufactured,  137. 

rALBB  IMPRISONMENT,  arrest  caused  by  mistake  respecting  tha 
identity  of  the  person  arrested.  417. 
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FALSE  IMPRISONMENT,  arrest  Is  not  essential  to,  408,  409. 

arrest  must  have  been  unlawful,  409. 

arrest,  probable  cause  for,  wBat  Is,  416,  417. 

arrest  under  erroneous  process,  417,  418. 

arrest  under  lawful  warrant,  when  may  amount  to,  412. 

arrest  under  regular  writ  or  process  cannot  be,  411. 

arrest  without  warrant,  when  constitutes,  415. 

arrest  without  warrant,   when  does  not  constltnte,  415. 

attorneys,  when  liable  for,  425. 

by  words  alone,  408. 

coercion  essential  to,  408. 

color  of  a  legal  or  judicial  proceeding  Is  not  essential  to.  408. 

confinement  within  a  prison  is  not  essential  to,  408. 

corporations,  liability  of  for,  426. 

defense  that  tbe<  arrest  was  made  nnder  regular  process,  412. 

definitions  of,  408,  409. 

failure  to  take  person  arrested  before  a  magistrate,  419,  420. 

force  or  apprehension  of  injury  may  amount  to,  408. 

is  not  in  the  nature  of  a  trespass  to  the  person  of  another,  408. 

Jailers,  when  liable  for,  424,  425. 

judges  of  courts  of  limited  jurisdiction  are  liable  for,  423. 

Judges  of  courts  of  limited  jurisdiction  are  not  liable  for  mis- 
takes of  judgment,  423. 

Judicial  officers  of  superior  courts,  when  answerable,  422. 

Justices  of  the  peace,  when  liable  for,  423,  424. 

justification  of  under  regular  process,  410,  411. 

legislature,  liability  of  members  of  for,  427. 

malice  may  be  considered  in  aggravation  of  damages,  4lO. 

malice  not  essential  to,  408,  409. 

municipal  corporations  are  not  liable  for  acts  of  their  officers 
guilty  of.  424. 

partner,  liability  of  one  for  acts  of  another,  413. 

private  person  aiding  an  officer  who  has  authority  to  act,  421. 

private  person  aiding  an  officer  who  has  not  authority  to  act, 
422. 

private  person  making  an  arrest  for  misdemeanor,  421. 

private  person  making  an  arrest,  when  justifiable,  420. 

private  person,  when  liable  for,  413. 

probable  cause  In  making  an  arrest,  acquittal  as  evidence  re- 
specting, 416. 

probable  cause  is  a  defense  to  actions  for,  415,  416. 

process  set  aside,  whether  deprives  officer  of  protection,  418. 

procuring  process  without  cause  for  the  purpose  of  extortion, 
411. 

prosecuting  witnesses,  when  not  liable  for,  411. 

regular  process,  arrest  under  protects  the  arresting  officer,  410. 

tinlawful  detention  after  arrest,  419,  420. 

Told  municipal  ordinances,  arrests  under,  424.  ' 
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FALSE  IMPRISONMENT,  void  process,  all  persons  acting  under 
are  liable  for,  413. 
void  process,  arrest  and  imprisonment  under,  413. 
void  process,  instances  of,  414. 

void  process,  officer  acting  under  in  good  faith,  413,  414. 
void  process,  officers  must  at  their  peril  refuse  to  execute,  414, 
warrant  or  process  procured  by  misrepresentation,  412. 
words  alone,  when  sufficient  to  establish,  409. 

FB.AUD  of  one  partner,  liability  of  firm  for,  46-48. 
FRAUDULENT  TRANSFERS,  consldei-ation,  inadequacy  of  as  •?!• 
dence  of  fraud,  503. 

HIGHWAYS,  additional  servitudes  upon,  854. 

new  methods  of  transit,  employment  of  for,  854. 
HOMESTEAD  of  minors,  nature  of  their  interest  in,  031. 

of  minors,  power  of  probate  court  to  direct  a  sale,  d31. 

proceeds  of,  when  exempt  from  execution,  804. 
HUSBAND  AND  WIFE,  competency  of  one  to  testify  on  the  trial 
of  the  other  for  adultery,  829. 

INDIANS,  jurisdiction  of  the  state  courts  over  actions  against,  882. 
INJUNCTION  against  avoiding  insolvency  statutes  of  one  state  by 
prosecuting  actions  in  another,  691. 
against  the  enforcement  of  void  municipal  ordinances,  232. 
against  the  prosecution  of  actions  in  another  state,  690. 
attorneys'  fees,  when  recoverable  on  dissolution  of,  249. 
INSOLVENCY  PROCEEDINGS,  Injunction  against  resorUng  to  the 

courts  of  another  state  to  avoid  the  effect  of,  691. 
INSURANCE,  accident,  poison  taken  by  mlstalse,  448. 
accident,  total  disability  from,  what  Is,  432. 
agents,  waiver  of  conditions  by,  813. 
by-laws,  amendment  of  cannot  prejudice  prevloaaly  acquired 

rights,  607. 
notice  to  agent  Is  notice  to  Insurer,  812. 
waiver  of  conditions,  when  Implied,  907. 
"wholly  destroyed"  or  "total  loss,"  meaning  of,  818. 
INTERSTATE  COMMERCE,  regulations  of  corporations  connected 
with,  568. 

JUDGMENTS  against  administrators,  when  not  enforceable  in  an- 
other state,  179. 
against  cestui  que  trust  does  not  bind  the  trustee,  67. 

JURISDICTION,  officers  of  the  United  States,  snits  agalnat  in  stat* 
courts  for  trespass,  70. 

LIBEL,  actionable,  what  is.  810. 

privileged  communications,  when  actionable,  810l 
LIBEL  AND  SLANDER,  llabUlty  of  a  partnership  for,  Sa 
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MALIOIOns  PROSECUTION,  difference  between  and  an  action 

for  false  imprisonment,  408. 
liability  of  a  partnership  for,  40,  4L 
of  a  charge  which  does  not  constitute  a  crime,  407. 
MANDAMUS,  demand  for  the  performance    of    an    act,  whether 

must  precede  an  application  for,  750. 
MARRIAGE,  foreign,  proof  of,  what  sufficient,  802. 

proof  of  in  prosecutions  for  bigamy,  165. 
MASTER   AND    SERVANT,  machinery    and   appliances,  duty    of 
master  respecting,  218. 
risli  of  increased  danger,  when  assumed  by  the  servant,  219. 
MECHANICS'  LIEN,  claim  for  which  Includes  items  for  which 
no  lien  can  be  allowed,  281. 
loss  of  by  including  in  the  claim  for  demands  for  which  no 

lien  is  allowable,  281. 
mortgages  for  the  purchase  price  have  precedence  over,  149. 
statement,  faUure  to  file,  when  does  not  destroy  the  lien,  28L 
unrecorded  mortgages,  when  have  precedence  over,  149. 
MORTGAGE,  assignment  of  by  assignment  of  mortgage  indebted- 
ness without  any  record  evidence  thereof,  856. 
deed  absolute  in  form,  when  amounts  to,  728. 
possession  of  property,  mortgagee,  when  entitled  to,  728. 
title  and  right  of  possession,  when  transferred  by,  193. 
MUNICIPAL  CORPORATIONS,  electric  light  plants,  power  of  to 
maintain,  475. 
Injunction  against  void  municipal  ordinances,  232. 
nuisances,  maintenance  of  by  is  not  authorized,  352. 
pesthouses,  maintenance  of  by,  when  not  permissible,  352. 
streets,  control  of  over,  233. 

fJEXiLIGENCE,  concurrence  of  two  or  more  persons  in  producing 
an  injury  by,  liability  for,  843. 
in  the  mode  of  Iteeping  dangerous  explosives,  liability  for,  139, 

140. 
of  one  partner,  liability  of  the  firm  for,  41,  42. 
presumption  of  from  explosion  of  powder  magazine  or  factory, 

137. 
presumption  of  from  the  happening  of  an  accident,  874. 
proof  of,  whether  necessary  to  sustain  an  action  for  damages 

from  an  explosion  of  gunpowder,  dynamite,  etc,  134-138. 
wanton,  what  constitutes,  695. 
NEGOTIABLE    INSTRUMENTS,    accommodation    Indorser,  liabil- 
ity of,  104. 
accommodation  paper,  holder  may  recover,  though  he  Isnew  its 

character,  924. 
waiver  of  notice  and  protest,  effect  of,  104. 
NUISANCE,  keeping  or  storing  explosives,  when  is  a.  134,  135. 
NUNCUPATIVE  WILLS,  actual  service  of  soldier  an'1  sailor,  what 
is,  578. 
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NUNCUPATIVE  WILLS,  animus  teslandl  essential  to,  572,  576w 
attempts  to  make  written  wills,  when  operative  as,  573. 
calling  upon  witnesses,  wliat  is  sufficient,  577. 
conflict  of  laws  respecting,  574. 
definition  of,  572. 

engaged  in  a  military  expedition,  what  Is,  578 
last  sickness,  during  which  may  be  executed,  573. 
Louisiana,  laws  of  respecting,  575. 
must  be  in  extremis,  572. 

opportunity  to  execute  a  written  will  Is  fatal  to,  573. 
oral  directions  for  written  wills  do  not  constitute,  574. 
real  estate,  whether  may  be  disposed  of  by,  575. 
sailors  can  make  only  while  at  sea,  579. 
sailors  need  not  be  extremis  when  making,  578. 
signing  by  the  testator  destroys,  572. 
soldiers  and  sailors  may  dispose  of  their  property  by,  577. 
soldiers  must  be  in  actual  military  service  when  they  make,  577. 
strict  compliance  with  the  statute  is  essential  to  the  validity 

of,  572. 
testamentary  intent  must  be  proved,  572,  578. 
witnesses^  calling  of  to  witness,  576. 
witnesses,  calling  upon  by  the  testator  is  indispensable,  576, 

577. 
witnesses  essential  to,  576. 

PARTNERSHIP,    arrest,    wrongful,    liability    of    the    partnership 

for,  40. 
assault  by  one  partner,  liability  of  the  firm  for,  50. 
chattel  mortgage,  power  of  one  partner  to  execute  on  behalf  of 

the  tirni,  889. 
conversion  of  goods  by  one  partner,  liability  of  the  firm  for,  42. 
creditor  of  individual  partner,  right  of  under  execution,  899. 
criminal  responsibility  of  one  partner  for  the  acts  of  another, 

60. 
exemption  out  of  property  of,  right  of  individual  partner  to^ 

899,  900. 
false  return  to  assessor,  liability  of  the  firm  for,  51. 
false  warranties,  liability  upon,  48. 
fraud  of  one  partner  for  which  the  firm  is  not  answerable,  47, 

48. 
fraud    of   one    partner    In    respect    to   matters    foreign  to  the 

partnership  business,  49, 
fraud  of  one  partner,  liability  of  the  firm  for,  46. 
fraud  of  one  partner,  rntifleation  of  by  the  firm,  what  Is,  47. 
fraudulent  representations  by  one  partner,  liability  of  the  Ann 

for.  47. 
libel.  liability  of  the  partnership  for.  39. 
malicious  prosecution,  liability  of  the  partnership  for,  40,  41. 
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PARTNERSHIP,  misapplication  or  misappropriation  by  one  part- 
ner, liability  of  the  firm  for,  42. 

negligence  of  one  partner,  liability  of  the  firm  for,  41,  42. 

of  attorneys,  liability  of  one  member  for  the  misconduct  of 
the  others,  44. 

ratification   by   one   member  of   the   torts   of   another,   what 
amounts  to,  89. 

Blander,  liability  of  partnership  for,  39. 

tort  committed  by  a  partner  outside  of  the  scope  of  the  part- 
nership business,  39,  40. 

tort  committed  within  the  scope  of  the  partnership  business, 
liability  of  thfe  partners  for,  38. 

tort,  joint  and  several  liability  of  the  partners  for,  88. 

tort  of  one  partner,  when  the  tort  of  all,  38. 

tort,  when  deemed  to  be  within  the  scope  of  the  partnership 
business,  40. 

trespass,  liability  of  partnership  for,  38-41. 

trover,  liability  of  partnership  for,  38-42. 

trust  funds,  knowledge  of  the  partners  of  the  misuse  of  bf 
one  of  their  number,  45. 

trust  funds,  misuse  of  by  one  partner,  44. 

trust  funds  used  in  the  firm  business,  liability  of  the  partner* 
ship  for,  46. 

wrongful  levy  of  a  writ,  partnership  liability  for,  39. 
PARTY  WALIj.S,  covenants  respecting,  when  run  with  the  land, 

774. 
PERCOLATING  WATERS.    See  Waters. 

POWDER  MAGAZINES,  In  a  populated    part  of  a  city  are  nui- 
sances, 135. 

liability  for  injuries  resulting  from  explosion  of,  135. 
PRACTICE,  demurrer,  what  facts  are  admitted  by,  110. 
PRESCRIPTION,   Interrupted   and   occasional   acts   of   posseasioB 
cannot  create  title  by,  550. 

right  by  to  maintain  culverts  on  overflowed  lands,  26. 
PRESUMPTION  as  to  whether  waters  are  percolating  or  consti- 
tute underground  streams,  670,  671. 

of  negligence  from  the  explosion  of  a  tank  of  oil,  138. 

of  negligence  from  the  happening  of  an  accident,  874, 

that  a  deed  was  executed  on  the  day  of  its  date,  885. 
PROCESS,  arrest  without,  when  justifiable,  415. 

officers  must  at  their  peril  refuse  to  execute  If  void,  414. 
I        setting  aside,  whether  deprives  officer  acting  under  of  Jostlflca- 
tlon,  418. 

Told  and  erroneous,  difference  between,  418. 

Toid,  arrest  and  imprisonment  under,  when  renders  an  <^llcer 
liable  for  false  Imprisonment,  413,  414. 

Told,  cannot  justify  an  arrest  or  imprisonment,  413.  414. 

void,  definition  of,  418. 

Told,  instances  of,  414. 
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RAILWAYS,  children,  doty  of  to,  261. 

exemption  of  from  liability,  because  goods  were  taken  from 
their  possession  by  an  officer,  271. 

fencing  track,  liability  for  neglect  in,  260. 

negligenice  in  constructing  and  maintaining  a  culvert,  26. 

passenger,  damage  recoverable  for  wrongful  expulsion  of,  918. 

trespassing  children,  liability  for  injuring  by  causing  to  jump 
from  moving  train,  119. 
BBOEIYERS,  appointment  of,  effect  of  upon  the  title  or  right  to 
the  possession  of  property,  70,  71. 

construction   of  statutes  of  the  United  States  allowing  suits 
against  without  leave  of  the  court,  71. 

contempt  of  court  in  instituting  actions  against  without  per- 
mission, 71. 

custody  of  is  the  custody  of  the  court,  70. 

suit  against  without  leave  of  the  court,  70^  71« 
REDEMPTION.    See  Execution  Sales. 

STATUTES,  appeal,  construction  of,  762. 

appeal,  test  to  determine  what  are,  762. 
STATUTE  OP  FRAUDS,  growing  timber,  sale  of,  whether  with- 
in, 144. 
SUPERSEDEAS,  cases  not  specified    In  the  statute,  Issuing  of  In^ 
716. 

definition  of,  714,  716. 

during  pendency  of  another  action,  720. 

Inherent  power  of  the  courts  to  issue,  715,  716,  719. 

Issuing  of,  though  a  party  has  not  taken  proceedings  to  stay 
execution,  715. 

Issuing  on  appeal  from  orders  dissolving  Injunctions,  716-719. 

must  be  limited  to  restraining  any  action  on  the  judgment  ap- 
pealed from,  722. 

power  of  courts  to  issue  is  implied,  715. 

power  of  courts  to  issue  is  not  confined  to  cases  specified  in 
the  statute,  715. 

practice  upon  applications  for,  722. 

remedy  of  Is  statutory  In  the  national  courts,  716. 

when  the  statute  does  not  provide  for  a  stay  of  execatlon,  720- 
722. 

where  an  action  Is  vexatious,  720. 

will  issue  to  protect  the  rights  of  the  parties  nntll  the  hearing 
of  an  appeal,  718. 

writ  of  applies  solely  to  proceedings  at  law,  715. 

writ  of  issued  from  a  superior  to  an  Inferior  court,  T15. 

writ  of  operates  as  a  writ  of  error  In  Virginia,  716. 
■URETIES,  concealment  of  facts  from,  when  will  rolease,  819. 

conditions  Imposed  by,  but  of  which  the  obligee  has  no  nottesb 
275,  818. 
Am.  9t.  Kmp.,  Vol.  LXVII.— 61 
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TORTS,  liability  of  a  partnership  for,  38-51. 

TRADEMARKS,  assignment  of  when  they  involre  the  use  of  the 

assignor's  name,  3C2. 
TRESPASS,  liability  of  a  partnership  for,  38-41. 
TROVER,  conversion  sufficient  to  sustain  an  action  for,  464. 

liability  of  a  partnership  for,  38-42. 
TRUSTEE,  Judgments  against,  effect  of  upon  cestui  que  trust,  57. 

VENDOR  AND  PURCHASER,  presumption  as  to  want  of  notice 
of  prior  unrecorded  deeds,  321. 
purchase  money,  payment  of  cannot  be  resisted  while  retain- 
ing possession  of  the  property  purchased,  145. 

WARRANTY,  eviction,  when  constitutes  a  breach  of  a  covenant  of, 

62. 
WATERS,  appropriation  of,  mere    diversion   does   not    constitute, 

643. 
definite  channels  not  discoverable  on  the  surface  of  the  earth, 

668. 
difference  between  percolating  and  other  underground  water, 

664,  665. 
percolating,  belong  to  the  owner  of  the  soil,  670t 
I)ercolatiug,  definition  of,  669. 
percolating.  Instances  of,  671,  672. 
percolating,  may  flow  in  a  definite  direction,  670. 
percolating,  may  move  from  the  mountains  toward  a  river,  671. 
percolating,  may  run  in  channels,  if  unknown,  669,  670. 
percolating  or  seepage,  discharge  of  by  one  person  on  the  lands 

of  another,  620. 
percolating,  presumption  In  favor  of,  670,  671. 
percolating,  underground  streams,  when  may  be  classed  as,  668, 

669. 
percolating,  underground  waters  which  are,  669. 
percolating,  waters  in  channels  not  discoverable  on  the  surface 

of  the  earth  are,  668. 
prescriptive  title  to,  620. 

presumption  as  to  underground  water  is  that  that  they  are  per- 
colating, 670,  671. 
subterranean,  which  are  not  percolating,  664k 
subterranean  streams,  burden  of  proof,  666. 
subterranean  streams,  excavation  must  not  be  necessary  to  the 

ascertainment  of,  666. 
subterranean  streams,  existence  of  must  be   known  or  easily 

ascertainable.  66.5. 
subterranean  streams,  indications  of,  666. 

subterranean  streams  must  have  well  defined  channels,  667,  668. 
subterranean  streams  should  be  indicated  on  the  surface  of  the 

earth,  665. 
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WATERS,  subterranean  streams  traceable  only  by  grara  and  bushes 
on  the  surface,  667. 
subterranean  streams,  what  are,  664,  665. 
subterranean  streams,  when  may  be  treated  as  water  courses, 

665. 
underground,  when  controlled  by  the    same    rules  as  surface, 
664. 
WILLS,  nuucupatlve,  strictness  of  proof  respecting,  22i. 

See  Nuncupative  Wills. 
WITNESS,  impeachment  of  by  the  party  calUng,  1B6L 
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A000UNT8. 

1.  AN  ACCOUNT  STATED  is  prima  facie,  but  not  conclusive, 
evidence  of  the  accuracy  and  correctness  of  the  diarges  stated  there- 
in.   (Hollenbeck  r.  Bistine,  306.) 

2.  ACCOUNT  STATED.— The  retention  of  an  account,  rendered 
without  objection  within  a  reasonable  time,  affords  presumptive  evi- 
dence of  the  correctness  of  such  account,  but  it  \b  for  the  jury  to 
determine  from  all  the  evidence  submitted  to  them  whether  there 
was  such  acquiescence  by  lapse  of  time  as  that  there  was  an  ac- 
count stated,  and,  if  there  was,  whether  the  items  of  the  account 
were  correct.    (Hollenbeck  v.  Ristine,  806.) 

ACTIONS. 
See  Oarriers.  18;  Frand;  Parent  and  Child,  1;  Pleadlnf,  14 

ACT  OP  GOD. 
See  Landlord  and  Tenant,  X 

ADULTERATED   FOOD 
8m  Criminal  Law,  4;  Police  PowWV 

ADULTERY. 
See  Witnesses,  4. 

ADVERSE  POSSESSION. 

1.  POSSESSION,  TO  BE  ADVERSE,  must  be  under  a  claim 
of  right,  and  there  can  be  no  adverse  possession  without  an  Inten- 
tion to  claim  title.    (Hess  v.  Rudder,  182.) 

2.  ADVERSE  POSSESSION— OPEN  AND  NOTORIOUS  OCCU- 
PANCY.—Occasionally  cutting  and  carrying  away  rails  and  fire- 
wood from  land  chiefly  valuable  for  timber  is  not  such  an  open, 
notorious,  and  continuous  occupancy  as  may  create  a  title  by  ad- 
verse possession.     (Wheeler  v.  Taylor,  540.) 

3.  ADVERSE  POSSESSION  —  CONSTRUCTIVE  POSSESSION 
—CUTTING  WOOD.— Actual  occupancy  of  a  farm  Is  not  such  con- 
Btinictive  possession  of  a  wood  tract  of  land,  distinct  from  and  not 
connected  with  the  fai-m,  as  may  be  made  the  foundation  for  an 
adverse  possession  of  the  wood  tract,  although  the  claimant  pro- 
cures wood  and  rails  from  the  latter  to  use  on  the  former.  (Wheeler 
V.  Taylor,  540.) 

4.  BOUNDARIES— ADVERSE  POSSESSION.-If  one  of  two  ad- 
jacent landowners  extends  his  fence  so  as  to  Include  within  his  In- 
closure  lands  belonging  to  bis  neighbor.  In  ignorance  of  the  true 
boundary  line  between  them  and    without    intention    of    dalming 
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Bucb  extended  area,  but  Intending  to  dalm  adversely  only  to  the 
true  boundary  line,  such  possession  is  not  adverse,  but  If  tlie  fence, 
so  extended.  Is  believed  to  be  the  true  line,  and  the  claim  of  own- 
ei-ship  is  to  the  fence,  such  possession  is  adverse,  although  the  cb- 
tablished  boundary  is  erroneous.    (Taylor  v.  Fomby,  149.) 

5.  BOUNDARY  LINES  —  PRACTICAL  LOCATION  OP  AND 
ADVERSE  POSSESSION  UNDER.— If  a  survey  is  made  for  the 
purpose  of  locating  a  boundary  between  two  tracts  of  land,  the 
persons  intending  to  purchase  them  being  then  present,  and  they 
subsequently  purchase  the  lauds  and  take  and  hold  posses- 
sion of  their  several  tracts  according  to  such  survey,  the  pos- 
session of  each  must  be  deemed  adverse  to  the  other,  though  It  is 
afterward  discovered  that  the  survey  is  incorrect  It  must  be  pre- 
sumed that  each  intended  to  claim  title  up  to  the  line  of  the  bound- 
ary as  thus  surveyed.    (Hess  v.  Rudder,  182.) 

a  ADVERSE  POSSESSION  OF  COTERMINOUS  OWNER.— If 
one  occupies  land  up  to  a  certain  fence  because  he  believes  It  to  be 
the  line  of  his  land,  but  without  an  intention  to  claim  up  to  the  fence 
if  it  should  be  beyond  his  line,  his  possession  is  not  adverse  If  hi* 
belief  proves  to  be  mistaken.    (Hess  v.  Rudder,  182.) 

7.  ADVERSE  POSSESSION  —  PRESUMPTION  —  ADVERSE 
USER.— The  adverse  claim  of  a  right,  and  its  exercise,  uninterrupt- 
edly and  without  objection,  for  a  period  of  ten  years,  raises  a  pre- 
sumption that  the  right  was  lawfully  acquired,  and  bars  redress  for 
its  rightful  exercise;  but  a  right  by  adverse  user  does  not  accrue 
until  there  is  an  adverse  user.  (Shahan  v.  Alabama  etc.  R.  R.  Co., 
20.) 

8.  ADVERSE  POSSESSION— INSUFFICIENT  PLEA  OF  AD- 
VERSE USER.— In  an  action  to  recover  damages  against  a  railroad 
company  for  an  Injury  resulting  from  an  overflow  of  water  from 
rainfall  caused  by  embankments  and  culverts,  which  obstructed  Its 
natural  flow,  a  plea  which  merely  avers  that  the  defendant  con- 
structed Its  embankments  and  culverts  more  than  ten  years  prior  to 
the  Injury,  and  has  maintained  them  in  the  same  condition  ever 
since,  without  more.  Is  insufficient  as  a  plea  of  adverse  user.  (Sha- 
han V.  Alabama  etc.  R.  R.  Co.,  20.) 

9.  ADVERSE  POSSESSION— SUFFICIENT  PLEA  OF  AD- 
VERSE USER.— In  an  action  to  recover  damages  against  a  railroad 
company  for  an  injury  resulting  from  an  overflow  of  water  from 
rainfall  caused  by  embankments  and  culverts,  which  obstructed  the 
natural  flow,  a  plea  that,  by  reason  of  the  embankments  and  cul- 
verts, the  water  had  overflowed  to  the  same  extent,  at  Intervals, 
during  ten  years  prior  to  the  injury,  without  complaint  from  the 
plaintiff,  and  that  the  results  had  been  acquiesced  in  by  the  plaintiff, 
would  be  good.     (Shahan  v.  Alabama  etc.  R.  R.  Co.,  20.) 

See  Cotenancy,  4-8;  Vendor  and  Purchaser,  2,  3, 

AFFIDAVIT. 
See  Attachment,  8. 

AGENCY. 
AGENCY-LIABILITY  FOR  PENAL  OR  CRIMINAL  ACT 
OF  AGENT.— A  principal  is  liable  for  the  acts  of  his  agent  done  In 
the  course  of  the  perforinance  of  the  principal's  business,  whether 
the  agent  Is  authorized  or  not,  so  long  as  such  acts  are  civil  in  their 
nature;  but  he  is  not  liable  for  criminal  or  penal  acts  of  his  agent 
unless  done  by  his  authority,  assent,  or  approval.  (Hall  v.  Norfolk 
etc.  B.  R.  Co.,  757.) 

See  Carriers,  6;  Railroad  Companies,  2,  3;  Trial,  6- 
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ALIENS. 
See  Statutes,  2. 

ALIMONY. 
See  Marriage  and  Divorce,  2, 

AMENDMENT. 
See  Attachment,  7-11;  Process,  4. 

ANIMALS. 
See  Larceny. 

APPEAL. 

1.  APPELLATE  PRACTICE— JUDGMENTS.— The  only  ques- 
tion on  appeal  is  whether  the  judgment  of  the  lower  court  was  cor- 
rect or  not,  regaixJless  of  the  reasons  that  may  have  been  given  for 
that  judgment.    (Estate  of  Grossman,  219.) 

2.  APPEAL,  RIGHT  OF,  WHEN  NOT  WAIVED  BY  ACCEPT- 
ING BENEFIT  UNDER  A  JUDGMENT.— If  a  party  is  entitled  to 
a  sum  of  money  absolutely  under  a  judgment,  he  is  not,  by  accept- 
ing that  money,  precluded  from  prosecuting  an  appeal  which  does 
not  involve  the  reversal  of  that  part  of  the  judgment  or  decree 
under  which  he  takes  the  money.    (Fielder  v.  Howard,  865.) 

3.  APPEAI^ESTOPPEL  TO  INSIST  UPON  WAIVER  OF 
RIGHT  OF.— If  a  respondent  insists  that  an  appellant  file  a  bond 
on  appeal,  and  obtains  an  order  of  court  requiring  it  to  be  filed, 
which  oi'der  is  complied  with,  such  respondent  waives  any  objection 
that  the  right  of  appeal  had,  before  the  procuring  of  such  order, 
been  waived  by  the  appellant  by  his  accepting  some  benefit  under 
the  judgment  appealed  from.    (Fielder  v.  Howard,  865.) 

4.  APPEAI^HARMLESS  ERROR.- A  judgment  for  the  plain- 
tiff will  not  be  disturbed  because  of  rulings  restricting  the  cross- 
examination  of  a  witness,  where  the  defendant  could  not  have  been 
prejudiced  by  them.    (Stephens  v.  Uuion  Assurance  Soc.,  505.) 

5.  APPEAL— HARMLESS  ERROR-REVERSAL  OF  JUDG- 
MENT.—The  erroneous  admission  of  immaterial  evidence  is  no 
ground  for  reversal,  where  the  rights  of  the  appellant  were  not  pre- 
judiced by  the  error.     (Brown  v.  Marliland,  G29.) 

6.  APPEAL  —  ANSWER  OF  WITNESS  —  NONREVERSIBLE 
ERROR.— It  Is  not  reversible  error  for  a  court  to  receive,  against 
un  objection,  the  answer  of  a  Avitnoss,  whlcli  calls  for  a  conclusion, 
though  It  may  be  Improper,  where  the  case  is  being  tried  before  the 
court  without  a  jury,  where  the  facts  on  which  the  conclusion  is 
based  have  all  been  stated  in  evidence,  and  where  the  evidence, 
regardless  of  such  answer,  is  suflicleut  for  the  court  to  enter  judg- 
ment In  favor  of  the  opposite  party.  (Maynard  v.  Locomotive  En- 
gineers' etc.  Ins.  Assn.,  602.)  , 

7.  APPKI-LATE  PRACTICE.— REVERSIBLE  ERROR  IS  NOT 
COMMITTED  in  sustaining  an  objection  to  a  competent  question, 
when  the  same  witness  afterwnrd  answci's  substantially  the  same 
question.     (Spencer  v.  McLean,  271.) 

8.  APPELLATE  PRACTICE-IMPROPER  TRANSFER  OP 
LAW  CASE  TO  EQUITY.— The  transfer  of  a  law  case  to  equity  over 
objection,  whereby  the  objecting  party  Is  deprived  of  the  right  to 
have  a  qucetion  of  law  submitted  to  the  Jury,  Is  prejudicial  and  re- 
rersible  error.    (Cole  v.  Mette,  i>-15.) 
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9.  APPELLATE  PRACTICE.— Every  unguarded  expression  by  a 
court  In  stating  reasons  for  a  ruling  in  the  presence  of  the  jury  can- 
not be  treated  as  error  requiring  a  reversal,  and  unless  Inadvertent 
remarks  of  the  court  operate  to  the  Injury  of  the  appellant,  they 
are  not  sufficient  to  reverse  the  Judgment.  (St  Louis  etc.  Ry.  Co.  v. 
Elgin  etc.  Millc  Co.,  238.) 

10.  APPELLATE  PRAOTIOB.— IP  INSTRUCTIONS  ALREADY 
GIVEN  correctly  state  the  law.  It  Is  not  error  to  refuse  to  give 
others  or  to  refuse  to  modify  those  already  given.  (St  Louis  etc. 
Ry.  Co.  V.  Elgin  etc.  Milk  Co.,  238.) 

11.  INSTRUCTIONS— MISLEADING  AND  ARGUMENTATIVE 
—REVERSAL  OF  JUDGMENT.— If  It  Is  manifest  that  misleading 
or  argumentative  instructions  probably  unduly  influenced  the  Jury 
and  thereby  defeated  a  fair  verdict  the  judgment  will  be  reversed 
and  the  cause  remanded.  Otherwise,  the  appellate  court  vrill  not 
ordinarily  reverse  for  such  a  cause.    (Williams  v.  Hendripks,  32.) 

12.  PRACTICE— FINDINGS  OF  FACT— EFFECT  OF  FAILURE 
TO  MAKE.— It  is  not  error  for  a  court  to  fail  to  make  findings  of 
fact  on  immaterial  Issues  raised  by  his  pleadings.  (Maynard  v. 
Locomotive  Engineers'  etc.  Ins.  Assn.,  602.) 

13.  APPEAL.— THE  FAILURE  TO  MAKE  A  FINDING  on  an 
Issue  Is  not  reversible  error  if,  under  the  facts  and  circumstances 
disclosed  by  the  evidence,  it  would  necessarily  have  been  prejudi- 
cial to  the  appellant  and  the  facts  found  are  sufBclent  to  sustain  the 
decree.     (Hague  v.  Nephi  Ins.  Co.,  634.) 

14.  APPEAI^FINDINGS  OF  FACT— EFFECT  OF  FAILURE 
TO  MAKE.— A  failure  to  make  findings  of  fact  on  material  issues 
raised  by  the  pleadings  is  not  reversible  error  where  they,  if  found, 
must  necessarily  have  been  found  adverse  to  the  appellant  and 
when  those  already  found  were  sufficient  to  support  the  judgment. 
(Maynard  v.  Locomotive  Engineers'  etc.  Ins.  Assn.,  602.) 

15.  APPEAI^COMPETENCY  OF  EVIDENCE  IN  EQUITY 
OASES.— If  there  is  ample  proof  in  the  record,  unassalled,  to  justify 
the  findings  and  decree,  in  an  equity  case,  the  appellate  court  will 
not  determine  the  competency  of  evidence  which  could  not  have  af- 
fected the  decree.    (Hague  v.  Nephi  Irr.  Co.,  634.) 

16.  APPEAL— EQUITY  CASES— REVIEW  OP  FINDINGS  OF 
PACT.— An  appeal  may  be  taken,  in  equity  cases,  on  questions  of 
fact  as  well  as  of  law,  and  the  appellate  court  may  go  behind  the 
findings,  weigh  all  the  evidence,  and  decide  according  to  Its  pre- 
ponderance; but  the  finding  of  the  court  below  will  not  be  dis- 
turbed when  the  evidence  as  to  a  fact  is  so  evenly  balanced,  or  the 
\proof  of  it  is  so  unsatisfactory,  as  to  cause  the  mind  to  hesitate  and 
pause  as  to  the  side  on  which  it  preponderates,  and  to  leave  It  in 
grave  doubt  (North  Point  etc.  Irr.  Co.  v.  Utah  etc.  Canal  Co., 
607.) 

17.  INJUNCTION  BONDS— APPELLATE  PRACTICE.— The  fact 
that  the  names  of  the  sureties  do  not  appear  in  the  body  of  an 
injunction  bond  Is  not  material  on  appeal,  when  the  court  approved 
the  bond  when  the  restraining  order  was  Issued.  (Hyatt  v.  Wash- 
ington, 248.) 

18  APPEAL  —  PLEADING  —  GENERAL  ISSUE  —  SPECIAL 
PLEAS— AFFIRMANCE  OF  JUDGEMENT.— If  a  case  is  tried  by  the 
court  alone,  upon  its  merits,  under  the  plea  of  the  general  issue,  and 
without  any  reference  to  the  special  pleas  of  the  defendant,  the 
judgment  must  be  referred  to  the  genernl  plea,  and  must  be  affirmed, 
If  It  Is  authorized  by  the  facts  under  such  plea,  although  there  may 
have  been  error  In  overruling  a  demurrer  to  some  of  the  special 
pleas.    (Shahan  v.  Alabama  etc.  R.  R.  Co.,  20.) 
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19.  APPELLATE  PRACTICE.-QUESTIONS  OP  FACT  in  ac- 
tions at  law  are  conclusively  settled  by  the  judgment  of  the  appel- 
late court  affirming  the  judgment  of  the  trial  court.  (St,  Louis  etc 
Ry.  Co.  V.  Elgin  etc.  Milli  Co.,  238.) 

20.  APPEAL  BOND— IRREGULARITIES  IN  DO  NOT  MAKE 
VOID.— The  fact  that  an  undertaking  on  appeal  yf&s  made  payable 
to  the  clerli  of  the  court  instead  of  to  the  plaintiff  in  the  judg- 
ment does  not  make  it  void.  The  sureties  are,  therefore,  liable 
thereon.    (Babcock  v.  Carter,  198.) 

21.  SUNDAY.— AN  APPEAL  BOND  SIGNED  ON  Sunday,  but  de- 
livered on  a  week-day  to  the  clerk  of  the  court,  to  whom  it  was 
made  payable  and  by  whom  it  was  approved  and  accepted,  created 
no  liability  until  it  was  delivered,  and  therefore  is  not  void  as  being 
executed  on  Sunday.    (Bat>cock  v.  Carter,  193.) 

See  Costs;  Judgment,  3;  Justice  of  the  Peace,  1. 

APPLICATION  OF  PAYMENTS. 
See  Suretyship,  14. 

AQUA  AMMONIA. 
See  Definitions. 

ARBITRATION  AND  AWARD. 

1.  ARBITRATION  —  REVOCATION  OF  AGREEMENT.— If  an 
agreement  to  arbitrate  partakes  of  the  nature  of  a  contract  whereby 
impoi'tant  rights  are  gained  and  lost  reciprocally,  and  the  submis- 
sion is  the  moving  consideration  to  these  acts,  the  agreement  Is  Ir- 
revocable.    (Zelmer  v.  Lehigh  Coal  etc.  Co.,  586.) 

2.  ARBITRATION  — REVOCATION  OF  AGREEMENT— CON- 
SIDERATION.—If,  by  an  agreement  to  arbitrate,  the  title  to  land, 
together  with  water  privileges,  is  admitted  to  be  in  one  of  the 
parties,  and  damages  are  admitted  to  be  due,  and  the  agreement 
simply  provides  for  their  assessment,  It  is  founded  on  a  valuable 
consideration,  and  cannot  be  revoked  by  the  other  party.  (Zehner 
V.  Lehigh  Coal  etc.  Co.,  586.) 

3.  ARBITRATION— REVOCATION.— An  agreement  to  arbitrate, 
when  made  a  rule  of  court,  is  irrevocable.  (Zehner  v.  Lehigh  Coal 
etc.  Co..  586.) 

4.  ARBITRATION  —  AGREEMENT  CONCERNING  PRAC- 
TICE.—An  agreement  to  arbitrate  made  In  an  action  then  pend- 
ing must  be  treated  as  under  a  rule  of  court,  and  it  is  not  necessary 
to  stipulate  to  that  effect  in  the  agreement  (Zehner  v.  Lehigh 
Coal  etc.  Co.,  586.) 

ARREST. 

1.  ARREST  WITHOUT  WARRANT  OF  A  FUGITIVE  FROM 
ANOTHER  STATE.— If  one  cliarged  with  the  commission  of  a 
felony  in  one  state  escapes  to  another,  he  may  there  be  arrested 
without  warrant  and  detained  before  a  demand  for  his  return  haa 
t>een  made  by  the  governor  of  the  state  whence  he  fled.  (State  v. 
Taylor,  648.) 

2.  WHEN  .\N  AI^REST  IS  MADE  WITHOUT  W.\RRANT  of 
a  person  accused  of  the  commission  of  a  felony  in  another  state.  It 
is  sufllclent,  in  justification  of  the  arresting  oflicer,  to  show  that  be 
had  reasonable  cause  to  believe  that  the  person  arrested  had  com- 
mitted a  felony  In  the  other  state.     (State  v.  Taylor.  648.) 

3.  ARREST— DT'TY  OF  ARRESTING  OFFICER  TO  DIS- 
CLOSE HIS  AUTHORITY.-It  is  suffloleht  for  the  arresting  officer 
to  state  to  the  person  sought  to  be  arrested  that  he  arrests  him  by 
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authority  of  the  state.  It  Is  not  essential  that  the  officer  show  hla 
■warrant  or  state  the  grounds  of  his  arrest  before  making  It,  but, 
after  it  is  made  he  should,  if  requested,  state  such  grounds  or  show 
such  warrant.    (State  v.  Taylor,  648.) 

4.  ARREST  —  RESISTANCE  BECAUSE  PAPERS  ARE  NOT 
SHOWN  AND  A  REVOLVER  IS  EXHIBITED.— Where  an  oflicer 
informs  persons  of  his"  purpose  to  arrest  them  by  authority  of  the 
state,  and,  on  demand  being  made  for  his  papers  he  exhibits  a 
revolver,  stating  that  is  sufficient,  and  then  returns  It  to  his  pocket, 
the  case  being  one  in  which  he  is  entitled  to  arrest  without  a  war- 
rant, the  parties  sought  to  be  arrested  are  not  justified  In  resisting, 
and  if.  In  doing  so,  they  kill  one  of  the  arresting  party,  there  is 
nothing  in  these  circumstances  to  reduce  the  killing  to  man- 
slaughter.   (State  V.  Taylor,  &48.) 

5.  ARREST— EVIDENCE  IN  JUSTIFICATION  OF.— When 
persons  are  on  trial  for  an  assault  to  commit  murder  made  In  resist- 
ing an  arrest,  it  is  proper  to  receive  the  testimony  of  witnesses  to 
show  information  given  the  officer  before  the  attempted  arrest,  and, 
further,  that  a  felony  had  In  fact  been  committed,  and  that  the  per- 
sons attempted  to  be  arrested  were  fleeing  from  the  scene  of  the 
crime  soon  after  its  commission.    (State  v.  Taylor,  648.) 

6.  OFFICIAL  CHARACTER— HOW  MAY  BE  PROVED.— The 
testimony  of  a  witness  that  he  was  constable  of  R.,  and  was  acting 
as  such  at  the  time  of  his  attempting  to  make  an  arrest,  is  com- 
petent.  It  Is  not  necessary  to  prove  his  official  character  by  the 
record.    (State  v.  Taylor,  648.) 

ASSAULT. 

1.  ASSAULT  AND  BATTERY— EVIDENCE  OF  CHARACTER 
—CROSS-EXAMINATION.— If  a  man  is  charged  with  assault  and 
battery  upon  a  woman,  and  she,  upon  his  trial,  testifies  that  he  came 
to  her  house  during  the  absence  of  her  husband,  and  said  to  her: 
"I  want  you  to  be  mine  and  let  me  do  what  I  want  to  with  you," 
and  that  he  approached  her,  put  his  arms  around  her,  and  stax'ted 
with  her  toward  a  bed,  when  she  got  loose  from  him,  he  is  guilty  as 
charged,  if  such  testimony  is  true;  and,  if  he  introduces  evidence  of 
his  good  character,  it  is  proper,  on  the  examination  of  witnesses  who 
testify  to  his  good  character,  to  bring  out  the  fact  that  his  general 
character  for  "running  after  women"  is  bad.    (Balkum  v.  State,  19.) 

2.  ASSAULT  WITH  INTENT  TO  COMMIT  MURDER— IN- 
STRUCTIONS TO  JURY  ON  A  TRIAL  FOR.— If  persons  are  on 
trial  accused  of  an  assault  to  commit  murder,  such  assault  having 
been  made  in  attempting  to  resist  a  lawful  arrest,  the  jury  should  be 
Instructed  that,  before  they  return  a  verdict  of  guilty,  they  should 
be  convinced  from  the  evidence  of  an  actual  intent  on  the  part  of 
the  accused  to  take  life.    (State  v.  Taylor,  648.) 

3.  CRIMINAL  LAW— ACTS  OF  ONE  OF  SEVERAL  PERSONS 
ENGAGED  IN  RESISTING  AN  ARREST.— Where  several  persons 
are  on  trial  for  an  assault  to  commit  murder,  all  having  been  con- 
cerned in  resisting  an  arrest,  but  one  only  of  them  doing  the  act 
which,  had  it  resulted  in  the  death  of  a  human  being,  might  have 
sustained  a  conviction  for  murder,  the  others  cannot  be  convicted, 
if.  on  their  part,  they  had  no  intent  to  resist  the  arrest  to  the  extent 
of  taking  life.    (State  v.  Taylor,  648.) 

4.  CRIMINAL  LAW— EVIDENCE.— On  the  trial  of  persons  ac- 
cused of  an  assault  to  commit  murder  in  resisting  an  arrest,  it  is 
proper  to  receive  evidence  tending  to  prove  that  one  of  them,  near 
the  close  of  the  affray,  ran  off  and  hid,  that  he  was  afterward  dis- 
covered and  brought  back,  was  found  to  be  wounded,  and  when  the 
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physicians  who  dressed   his  wounds   Inquired   his  name,  age,  and 
place  of  residence,  he  remained  silent.    (Stale  t.  Taylor,  648.) 

ASSESSMENTS. 
Se^  Municipal  Corporations,  15,  16;  Taxation,  2; 

ASSIGNMENT. 

ASSIGNMENT— RIGHT  OF  ASSIGNEE  TO  ASSERT  PRI- 
ORITY OF  CLAIM.— The  priority  of  claims  held  by  the  employ68 
of  a  corporation  over  the  lien  of  a  mortgage  upon  the  property  of 
the  corporation,  may  be  asserted  by  an  assignee  of  the  claims. 
(Drennen  v.  Mercantile  Trust  etc.  Co.,  72.) 

See  Limitations  of  Actions,  7;  Mechanics'  Liens,  0;  Mortgage,  7-9; 
Party- Walls,  3;  Sales. 

ATTACHMENT. 

1.  GARNISHMENT  OF  DEBT  DUE  TO  TWO  OR  MORE 
JOINTLY  cannot  be  affected  under  a  writ  against  one  of  them  only. 
(Wlllard  V.  Wing,  657.) 

2.  ATTACHMBNT^VALIDITY  OF  LEVY.— To  make  a  valid 
levy  in  attachment  upon  a  stocli  of  goods  capable  of  manual  de- 
livery, it  is  necessary  for  the  officer  to  talje  the  goods  Into  his  cus- 
tody and  actual  possession.    (Meyer  v.  Missouri  Glass  Co.,  927.) 

8.  ATTACHMENT  —  VALIDITY  OF  LEVY  —  PRIORITY.— A 
constable  who,  acting  under  a  writ  of  attachment,  and  upon  being 
denied  the  use  of  the  key,  by  the  owners  of  a  locked  storehouse, 
stations  himself  near  such  store  at  night,  declares  that  he  has  made 
a  levy  upon  the  goods  therein,  and  that  he  will  break  and  enter  the 
store  the  next  morning,  does  not  make  a  valid  levy,  and  such  levy  is 
not  good  as  against  the  levy  of  a  sheriff,  made  the  next  morning, 
by  taking  the  goods  in  the  store  into  his  custody  and  possession. 
(Meyer  v.  Missouri  Glass  Co.,  927.) 

4.  AITTACIIMENT-PERISHABLE  PROPERTY— SALE  OF.— 
Under  a  statute  authorizing  the  court,  on  motion,  to  order  the  sale. 
In  advance  of  judgment,  of  perishable  property  under  attachment, 
the  court  has  jurisdiction  to  order  the  sale  of  any  property  subject 
to  attacliment,  and  a  sale  made  under  such  order  vests  a  perfect 
title  in  the  purchaser,  as  against  the  parties  plaintiff  and  defend- 
ant, and  all  others  not  having  a  paramount  title  or  lien.  (McCreery 
V.  Berney  Nat.  Bank,  105.) 

5.  ATTACHMENT— SALE  OF  PERISHABLE  PROPERTY- 
COLLATERAL  ATTACK.— If  property  subject  to  attachment  is 
levied  on.  and  motion  is  made  by  either  party  in  a  proper  man- 
ner for  an  order  of  sale,  on  the  ground  that  the  property  is  perish- 
able, the  jurisdiction  of  the  court  to  order  the  sale  attaches,  and 
whatever  may  !)e  the  character  of  the  iHiporty.  If  the  court  Is  sat- 
isfied tliat,  either  l)y  reason  of  its  perishable  nature,  or  because  of 
the  expense  of  keeping  it  until  tiie  termination  of  the  litigation, 
it  will  prove,  or  be  likely  to  prove,  fruitless  to  the  creditor,  and  that 
the  purpose  of  Its  original  seizure  will  probably  be  frustrated,  its 
judgment  In  ordering  the  sale  Is  conclusive,  until  reversed  In  some 
direct  proceeding,  and  cannot  be  collaterally  attacked.  (McCreery 
V.  Berney  Nat.  Bank.  105.) 

G.  ATTACHMENT.-SUPPLEMENTAL  AFFIDAVIT  In  attach- 
ment need  not  expressly  state  that  the  additional  facts  therein 
stated  came  to  the  affiant's  knowledge  since  the  first  affidavit.  (Mil- 
ler V.  Zelgler,  777.) 
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7.  ATTACHMENT  —  UNSIGNED  WRIT  —  AMENDMENT.— A 
■writ  of  attacbiuent  not  signed  by  the  clerk,  Is  voidable  only  and  not 
void,  and  admits  of  amendment.    (Miller  v.  Zelgler,  777.) 

8.  ATTACHMENT— SIGNING  WRIT— AMENDMENT.— A  writ 
of  attachment,  not  signed  by  the  clerk  when  issued,  but  signed  by 
blm  before  a  motion  to  quash,  is  good  as  against  such  motion. 
(Miller  V.  Zeigler,  777.) 

9.  PROCESS— AMENDMENT  OP  ATTACHMENT.— The  inher- 
ent power  of  a  court  to  amend  its  process  is  the  same  in  attach- 
ment as  in  other  suits.    (Miller  v.  Zeigler,  777.) 

10.  PRACTICE— GARNISHMENT.— If  an  amended  answer  of  a 
garnishee  is  not  verified,  its  want  of  verification  is  waived  by  failing 
to  object  thereto.    (Rock  v.  Collins,  885.) 

11.  GARNISHMENT  —  AMENDING  ANSWER.  —  A  garnishee 
who,  in  his  original  answer,  denies  all  liability,  may,  at  the  close  of 
the  testimony  at  the  trial,  be  permitted  to  amend  his  answer  so  as 
to  admit  possession  of  certain  property  under  a  chattel  mortgage, 
and  that  he  holds  a  conveyance  of  other  property  as  security  for  a 
debt.    (Rock  v.  Collins.  885.) 

12.  ATTACHMENT  BOND— .TOINDER  OP  PARTIES.— All  the 
obligees  in  an  attachment  bond  must  be  joined  as  plaintiffs  in  the 
capacity  in  which  they  are  named  for  the  use  of  such  as  claimed 
to  have  been  injured.    (Painter  v.  Munn,  170.) 

13.  PRACTICE— VARIANCE.— If  a  complaint  by  three  persons 
styling  themselves  as  late  partners  seeks  to  recover  upon  an  attach- 
ment bond,  which  it  describes  as  being  payable  to  the  plaintiffs, 
and  such  bond,  upon  being  offered  in  evidence,  appears  to  have  been 
in  favor  of  the  partnership  and  also  in  favor  of  the  three  members 
as  individuals,  there  is  a  fatal  rairiance,  and  the  jury  should  be  in- 
structed to  find  for  the  defendants.    (Painter  v.  Munn,  170.) 

14.  ATTACHMENT.— THE  FRAUDULENT  DISPOSITION  OP 
HIS  INDIVIDUAL  PROPERTY  BY  A  PARTNER  is  not  a  fraudu- 
lent disposition  of  the  property  of  the  partnerehip,  and  does  not  of 
itself  constitute  a  ground  for  suing  out  an  attachment  against  the 
partnership  by  one  of  its  creditors.  In  an  action  by  the  partnership 
for  -wTongfully  suing  out  the  attachment  against  it,  it  is  no  defense 
that  one  of  the  partners  fraudulently  disposed  of  his  individual 
property.    (Painter  v.  Munn,  170.) 

15.  ATTACHMENT,  WRONGFULLY  SUING  OUT— MITIGA- 
TION OP  DAMAGES.— In  an  action  for  wrongfully  suing  out  an  at- 
tachment, the  defendant  is  entitled  to  plead,  in  mitigation  of  dam- 
ages, that  the  plaintiff  replevied  the  goods  levied  upon  and  af- 
terward sold  them  and  applied  their  proceeds  to  the  payment  of 
the  debt  due  the  defendant.    (Painter  v.  Munn,  170.) 

16.  ATTACHMENT— INTERVENTION— ESTOPPEL.— One  who, 
after  a  sale  under  attachment,  but  before  payment  of  the  proceeds, 
files  an  interplea  claiming  title  to  the  property  sold,  or  the  proceeds 
thereof,  is  not  estopped  to  prosecute  his  claim  by  independent  suit 
because  of  the  judgment  in  the  original  suit,  to  which  he  was  not  a 
party,  disch.irging  the  attachment  and  giving  defendant  therein 
damages.     (De  Loach  Mill  etc.  Co.  v.  Little  Rock  Mill  etc.  Co.,  042.) 

17.  ATTACHMENT  BOND— BREACH  OP,  WHAT  IS.— If  any 
ground  exists  for  an  attachment,  it  is  not  wrongfully  sued  out,  and 
there  is  no  breach  of  the  attachment  bond,  though  the  ground  stat- 
ed in  the  aflSdavit  for  the  attachment  cannot  be  maintained.  There- 
fore, in  an  action  upon  such  a  bond,  the  plaintiff  must  state  in  his 
complaint  that  no  ground  for  the  attachment  existed.  If  exemplary 
damages  are  sought,  the  complaint  must,  in   addition   to   showing 
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that  the  attachment  was  wrongfully  sued  out,  negative  the  sworn 
ground  upon  which  the  attachment  was  issued  and  aver  that  it 
was  sued  out  without  probable  cause  to  believe  the  sworn  ground 
to  be  true.    (Painter  v.  Munn,  170.) 

See  Equity,  1;  Partnership,  9. 

ATTORNEY  AND  CLIENT. 

1.  ATTORNEYS— DISBARMENT— WILLFUL      MISCONDUCT. 

An  attorney  who  affixes  his  official  jurat  as  a  notary  public  to  affi- 
davits which  are  not  in  fact  sworn  to  before  him,  and  files  them 
In  a  case  in  which  he  is  an  attorney,  is  guilty  of  willful  misconduct 
in  his  profession,  for  which  he  may  be  disbarred  or  suspended  frona 
practice,  although  the  statements  in  such  affidavits  are  true,  and  the 
case  was  decided  on  other  grounds.    (Ex  Parte  Finn,  550.) 

2.  ATTORNEYS— DISBARMENT.— An  attorney  at  law  cannot 
justify  his  willful  misconduct  in  his  profession,  and  evade  disbar- 
ment or  suspension  from  practice  therefor,  on  the  ground  that  such 
conduct  was  usual  in  the  practice  of  the  law.    (Ex  Parte  Finn,  550.) 

3.  ATTORNEYS— DISBARMENT.— Proceedings  for  the  disbar- 
ment of  an  attorney  at  law  for  misconduct  in  his  profession  are  not 
entertained  for  the  purpose  of  punishing  the  accused,  but  for  the 
protection  of  the  court,  the  proper  administration  of  justice,  the 
dignity  and  purity  of  the  profession,  and  for  the  public  good  and 
the  protection  of  clients.    (Ex  Parte  Finn,  550.) 

See  Process,  1,  2. 

BANKS  AND  BANKING. 

1.  BANKS  AND  BANKING— INDEBTEDNESS— TRANSFER 
OF  STOCK— PRIORITY  OF  BANK'S  LIEN.— The  lien  of  a  bank, 
on  stock  certificates  issued  by  it,  for  an  indebtedness  due  the  bank 
by  the  owner  of  the  stock,  matured  and  unpaid,  has  priority  over 
any  lien  of  a  third  person,  acquired  by  a  bona  fide  transfer  of  the 
stock  to  him.    (Oakland  Co.  Sav.  Bank  v.  State  Bank,  463.) 

2.  BANKS  AND  BANKING— INDEBTEDNESS— TRANSFER 
OF  STOCK— ESTOPPEL  TO  ASSERT  PRIORITY  OF  BANK'S 
LIEN.— Notwitlistanding  a  statute  which  provides  that  no  transfer 
of  stock  upon  the  books  of  a  bank  can  be  made  except  by  consent 
of  the  directors,  whore  the  owner  of  the  stock  is  indebted  to  the 
I)ank  on  matured  paper,  the  banlc  is  estopped  from  asserting  a  lien 
on  stock,  for  such  an  Indebtedness,  where  its  cashier  declares  to 
the  transferee,  at  the  time  of  the  transfer,  that  the  bank  has  no 
lien  on  the  stock,  and  the  transferee  takes  It,  relying  upon  such 
statement    (Oakland  Co.  Sav.  Bank  v.  State  Bank,  463.) 

3.  ESTOPPEIv-DECLARATION  OF  BANK'S  CASHIER.— A 
bank  nmy  speak  through  its  cashier  as  its  agent,  and  is  estopped 
to  deny  the  truthfulness  of  a  statement  made  by  him  that  the  bank 
has  no  lien  on  certain  stock,  if  the  transferee  of  such  stock  is  with- 
out knowledge  of  an  Indebtedness  which  the  owner  of  the  stock 
owes  to  the  bank.    (Oakland  Co.  Sav.  Bank  v.  State  Bank,  463.) 

Bee  Injunction,  4. 

BICYCLES. 
See  Highwayii  4. 

BIGAMY. 

1.  BIGAMT-THB  CONTINUANCE  OP  BIGAMOUS  COHABI- 
TATION  DOBS   NOT  NECESSARILY   INVOLVE   CONTINUING 
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SEXUAL  INTERCOURSE.— The  man  Is  guilty  of  thte  offense  by 
living  with  the  woman,  apparently  and  confessedly  as  husband 
and  wife,  he  having  a  wife  living,  though  the  woman  with  whom  he 
so  lived  had  become  Incapable  of  sexual  Intercourse,  and  for  that 
reason  it  had  been  discontinued  several  years,  this  fact  being,  how- 
ever, unknown  to  the  public.    (Cox  v.  State,  166.) 

2.  BIGAMY.— To  bigamy  sexual  intercourse  between  the  par- 
ties Is  essential;  but  the  continuance  of  such  Intercourse  Is  not  In- 
dispensable to  the  continuance  of  bigamous  cohabitation.  (Cox  v. 
State,  166.) 

3.  MARRIAGE,  EVEN  ON  A  PROSECUTION  FOR  BIGAMY, 
HAY  BE  PROVED  BY  CIRCUMSTANCES,  and  the  jury  may 
properly  Infer  marriage  from  evidence  tending  to  prove  that  the 
accused  and  the  woman  alleged  to  have  been  his  wife  before  the 
second  marriage  lived  under  the  same  roof  and  had  born  to  them 
children,  that  she  and  the  children  were  known  by  his  name,  and 
they  called  him  father,  that  she  Joined  with  him  In  the  execution 
of  a  deed  In  which  she  was  described  as  his  wife,  and  that  during 
the  greater  part  of  the  time  they  were  living  together  her  mother 
lived  with  them.    (Bynon  v.  State,  163.) 

BILLS  OF  LADING. 

1.  CARRIERS-BILLS  OF  LADING— PRIOR  CONTRACT  NOT 
SUPERSEDED  BY.— An  antecedent  oral  contract  between  a  ship- 
per and  carrier,  entirely  Independent  and  distinct  from  the  subse- 
quent bill  of  lading,  which  seeks  to  limit  the  can-ier's  liability,  is 
not  superseded  thereby.  (St.  Louis  etc.  Ry.  Co.  v.  Elgin  etc.  Milk 
Co.,  238.) 

2.  CARRIERS.— THE  BILL  OF  LADING  MUST  BE  TAKEN 
AS  THE  SOLE  EVIDENCE  of  the  final  agreement  of  the  parties, 
and,  where  It  exists,  parol  evidence  is  inadmissible  either  to  show 
a  delivery  of  the  goods  or  a  contract  for  their  carriage.  (Tallassee 
Falls  Mfg.  Co.  V.  Western  Ry.,  179.) 

BONA  FIDE  PURCHASERS. 

See  Corporations,  9,  10;  Fixtures,  2;  Judgment,  7;  Mortgage,  2;  Ne- 
gotiable Instruments,  1,  14-16;  Vendor  and  Purchaser,  5. 

BONDS. 

BONDS— LIABILITY  CREATED  BY.— If  the  stockholders  in 
a  corporation  execute  a  bond  to  secure  the  directors  thereof  as  sure- 
ties of  the  corporation  and  the  bond  Is  conditioned  that  any  liability 
incurred  shall  be  in  proportion  that  the  amount  of  stock  held  by 
oach  obligor  bears  to  the  whole  amount  of  stock,  the  liability 
created  Is  several  and  not  joint.    (Spencer  v.  McLean,  271.) 

See  Appeal,  17,  20,  21;  Attachment,  12,  17;  Execution,  25-27;  Injunc- 
tion, 11,  12;  Suretyship,  5-10. 

BOOKS  OF  ACCOUNT. 
See  Evidence,  5;  Execution,  2, 

BOUNDARIES. 

1.  BOUNDARIES— WHAT  GOVERNS.— If  different  parts  of  the 
desciiption  of  boundaries  in  a  deed  or  patent  conflict,  those  parti- 
culars which  are  most  stable  and  certain,  and  least  liable  to  be 
mistaken,  are  to  prevail  and  a  description  of  boundaries  by  known 
and  visible  natural  and  artificial  monuments  or  landmarks    bs  pare- 
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ferrcd  to  a  description  by  courses  and  distances  and  other  measure- 
ments.    (Taylor  v.  Fomby,  149.) 

2.  BOUNDAKIES.-IN  CONSTKUING  A  DESCRIPTION  of 
land,  natural  or  artificial  monuments  control  courses  and  distances. 
(Hess  V.  Rudder,  182.) 

3.  BOUNDARIES  —  HOW  ASCERTAINED.  —  In  determining 
boundaries,  courees  and  distances  are  tlie  next  most  certain  items 
of  description,  after  calls  for  monuments,  natural  or  artificial,  to 
which  alone  they  yield,  and  in  the  absence  of  calls  for  monuments, 
or  if  those  called  for  cannot  be  found,  the  courses  and  distances 
control  quantity,  and  other  less  definite  terms  of  description.  (Tay- 
lor V.  Fomby,  149.) 

4.  BOUNDARIES— WHAT  CONTROLS.— In  establishing  an 
original  line  of  survey  according  to  the  field  notes  used  therein, 
attention  is  given,  first  to  calls  for  natural  or  artificial  monuments, 
and,  if  these  are  not  to  be  found,  to  coursos  and  distances,  with 
the  variation  of  the  needle  from  the  true  meridian,  as  indicated  for 
the  original  survey  on  the  field  notes.    (Taylor  v.  Fomby,  149.) 

5.  BOUNDARIES-BY  WHAT  GOVERNED.— All  disputes  as  to 
the  boundary  of  land  are  governed  by  the  United  States  survey.  In 
the  absence  of  statute  to  the  contrary.  The  field  notes  and  plats  of 
the  original  surveyor  are  the  primary  and  controlling  evidence 
of  boundary.  The  lines  of  sections  and  subdivisions  thereof  must 
be  located  by  the  original  survey.    (Taylor  v.  Fomby,  149.) 

6.  BOUNDARIES— HOW  ESTABLISHED.— If,  In  fixing  the 
boundary  of  land,  the  lines  established  by  the  original  government 
survey  are  obvious,  they  must  be  followed  though  made  on  an  as- 
sumed or  wrong  magnetic  variation.  It  Is  only  when  lost  lines  and 
corners  are  to  be  renewed  that  due  allowance  must  be  made  for 
the  variation  of  the  magnetic  needle  from  the  true  meridian.  (Tay- 
lor V.  Fomby,  149.) 

7.  BOUNDARIES— BY  WHAT  CONTROLLED.— If,  In  estab- 
lishing a  disputed  boundary,  the  line  Is  to  be  run  by  certified  copies 
of  the  field  notes  of  the  original  govea-nment  survey  and  by  the 
calls  for  natural  monuments  indicated  thereon,  the  magnetic  varia- 
tions of  the  needle  from  the  true  meridian  have  no  bearing  or  In- 
fluence on  the  question.    (Taylor  v.  Fomby,  149.) 

8.  BOUNDARIES— QUESTION  FOR  JURY.— If,  in  a  contest 
concerning  the  true  boundary  line  between  adjacent  owners,  the 
evidence,  as  well  as  two  surveys  thereof.  Is  In  conflict,  the  question 
should  be  submitted  to  the  jury.    (Taylor  v.  Fomby,  149.) 

9.  BOUNDARIES— HEARSAY  EVIDENCE  TO  ESTABLISH.— 
Hearsay  evidence.  If  material,  is  admissible  to  establish  ancient 
boundaries.    (Taylor  v.  Fomby,  149.) 

See  Adverse  Possession,  4,  5. 

BURDEN  OF  PROOF. 

ge«  Bxecullon,  6;  Insurance,  25.  30;  Negotiable  Instruments,  11; 
Vendor  and  Purchaser,  5. 

CARRIERS. 

1.  CARRIERS— EXEMPTION  FROM  LIABILITY  FOR  NEO- 
LIGENCB.— Special  provisions  In  a  contract  made  by  a  cerrler  can- 
not excuse  or  exempt  him  from  liability  for  negligence.  (Berry  r. 
West  Virginia  etc.  R.  R.  Co.,  781.) 

2.  CARRIERS— RIGHT  TO  LIMIT  LIABILITY— Contracts  of 
carriers,  based  upon  a  valuable  consideration,  limiting  their  com- 
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mon-law  liability,  are  valid,  but  cannot  exempt  from  liability  for 
negligence.    (Berry  v.  West  Virginia  etc.  R.  R.  Co.,  781.) 

8.  CARRIERS— LIABILITY  AS  SUCH,  WHEN  ENDS.— A  car- 
rier continues  liable  as  such  for  a  reasonable  time  after  the  goods 
have  arrived  and  have  been  put  In  the  warehouse.  After  such  time 
the  liability  Is  only  as  a  warehouseman.  (Berry  v.  West  Virginia 
etc.  R.  R.  Co..  781.) 

4.  CARRIERS— LIABILITY  ASSUMED  BEYOND  TERMINUS. 
A  common  carrier  may  contract  to  carry  and  deliver  goods  at  a 
place  beyond  the  terminus  of  its  own  route,  and  It  thereby  becomes 
liable  as  a  carrier  for  the  whole  distance.    The  connecting  carrier* 

lun  become  its  agents,  for  whose  negligence  or  default  it  Is  respon- 
sible.   (St.  Louis  etc.  Ry.  Co.  v.  Elgin  etc.  Milk  Co.,  238.) 

5.  CARRIERS— DUTY  TO  GIVE  NOTICE  OP  ARRIVAL  OP 
GOODS.— A  carrier  Is  not  required,  in  the  absence  of  usage,  to  give 
the  consignee  notice  of  the  arrival  of  his  goods,  and  the  latter  is 
only  entitled  to  a  reasonable  time  after  such  arrival  to  remove  them. 
During  such  time  the  carrier  is  liable  as  carrier,  and  after  that 
only  as  a  warehouseman.  (Berry  v.  West  Virginia  etc.  R.  R.  Co., 
781.) 

6.  CARRIERS— NOTICE  OF  ARRIVAL  OP  GOODS— AGENCY. 
Notice  of  the  arrival  of  goods  given  to  a  drayman  merely  author- 
ized to  haul  such  goods  from  the  depot  to  the  store  of  the  consignee 
Is  not  notice  to  the  latter.  (Berry  v.  West  Virginia  etc.  R.  R.  Co., 
781.) 

7.  CARRIER^NOTICE  OP  ARRIVAL  OP  GOODS.-MISIN- 
FORMATION  given  by  a  carrier  or  its  agents  to  the  consignee  as 
to  the  arrival  of  goods,  and  which  prevents  their  removal,  binds  the 
carrier,  and  makes  him  liable  for  the  value  of  the  goods  if  they  are 
thereafter  lost  or  destroyed.  (Berry  v.  West  Virginia  etc.  R.  R.  Co., 
781.) 

8.  CARRIERS— DUTY  OP  CONSIGNEE  TO  REMOVE  GOODS. 
The  consignee  must  keep  a  lookout  for  the  arrival  of  his  goods  by 
adopting  such  means  as  may  be  expected  to  inform  him  of  their  ar- 
rival, and  to  hold  the  carrier  liable  as  such,  after  their  arrival,  he 
must  promptly  and  diligently  remove  them  within  a  reasonable 
time,  regardless  of  his  distance  from  the  depot  or  his  means  for 
removal.    (Berry  v.  West  Virginia  etc,  R.  R.  Co.,  781.) 

9.  CARRIERS.— WHAT  IS  REASONABLE  TIME  FOR  RE- 
MOVAL OP  GOODS  by  the  consignee  from  a  railroad  warehouse 
after  their  arrival  Is  a  question  of  fact,  under  all  the  circumstances, 
for  the  jury  to  decide,  unless  such  facts  are  accurate  and  undis- 
puted, and  then  it  Is  a  question  of  law  for  the  court.  (Berry  v.  West 
Virginia  etc.  R.  R.  Co.,  781.) 

10.  CARRIERS— LIABILITY  FOR  GOODS  SEIZED  UNDER 
LEGAL  PROCESS.— A  common  carrier  is  excused  from  liability  for 
not  carrying  and  delivering  goods,  seized  while  in  his  hands  by  vir- 
tue of  legal  process,  and  taken  out  of  his  possession  without  any  act, 
fault,  or  connivance  on  his  part  (Indiana  etc.  Ry.  Co.  v.  Doremeyer, 
264.) 

11.  CARRIERS— BAGGAGE.— SAMPLES  OF  MERCHANDISE 
carried  for  the  purpose  of  making  sales  of  goods  are  not  "baggage," 
within  the  meaning  of  a  statute  making  it  a  misdemeanor  for  a  rail- 
road company  to  charge  more  than  a  fixed  price  for  transporting 
excess  baggage  above  a  certain  amount  In  weight.  (Kansas  City 
etc.  R.  R.  Co.  V.  State,  933.) 

12.  CARRIERS— PROOF  OP  CONTRACT  WITH.— Oral  evidence 
of  a  contract  cannot  be  substituted  for  written  when  It  has  been 
put  in  writing.    (Tallassee  Palls  Mfg.  Go.  v.  Western  Ry.,  179.) 


Index.  977 

13.  CARRIERS,  ACTION  AGAINST,  WHEN  EX  CONTRACTU.— 
If  a  complaint  against  carriers  alleges  both  a  consideration  and  a 
promise,  the  action  is  not  ex  delicto,  but  ex  contractu.  (Tallassee 
Falls  Mfg.  Co.  V.  Western  Ry.,  179.) 

14.  CARRIERS,  ACTION  AGAINST,  WHAT  NECESSARY  TO 
SUi'PORT.— One  suing  a  common  carrier  to  recover  for  a  loss  must 
show  delivery  of  the  goods  to  the  carriei',  an  undertaking  on  his 
part,  express  or  implied,  to  transfer  them,  and  a  failure  to  perform 
his  contract  or  duty.  If  the  contract  is  express,  it  must  be  proved, 
whether  the  action  is  in  tort  or  in  assumpsit  (Tallassee  Falls  Mfg. 
Co.  V.  Western  Ry.,  179.) 

CHATTEL   MORTGAGE. 

CHATTEL  MORTGAGE— MISDESCRIPTION  OF  DEBT:— if 
a  debt,  to  secure  which  a  chattel  mortgage  is  given,  is  incorrectly 
described  as  to  amount,  but  correctly  as  to  date,  the  mortgage  is 
not  on  that  account  invalid.    (Rock  v.  Collins,  885.) 

See  Execution,  19;  Partnership,  4,  Sw 

COLLATERAL  ATTACK. 
Bee  Attachment,  6;  Corporations,  1« 

CONSPIRACY.  ' 

CONSPIRACY  — OBSTRUCTING  PUBLIC  OFFICER.— A 
combination  of  two  or  more  persons  to  obstruct  an  executive  officer 
in  the  exercise  of  his  lawful  right  to  examine,  in  his  official  capacity, 
the  books  of  a  city  officer  for  a  proper  purpose,  is  indictable  as  a 
conspiracy.    (Tryon  v.  Pingree,  398.) 

See  Municipal  Corporations,  22. 

CONSTITUTIONS. 

1.  CONSTITUTIONAL  LAW.-CONTRACTS,  within  the  mean- 
ing of  the  provision  of  the  federal  constitution  prohibiting  state 
legislation  impairing  the  obligations  of  contracts,  are  voluntary 
agreements  of  minds  upon  a  sufficient  consideration  to  do  or  not  to 
do  certain  things.     (Ladd  v.  Portland,  520.) 

2.  CONSTITUTIONAL  LAW.-CONTRACTS  BY  A  STATE 
GRANTING  IMMUNITY  from  taxation  to  individuals,  or  corpora- 
tions, are  within  the  provision  of  the  federal  constitution  iiihiliting 
the  pas?nce  of  laws  by  the  state  Impairing  the  obligation  of  con- 
tracts.   (Ladd  V.  Portland.  52G.) 

See  Statutes. 

CONTRACTS. 

1.  CONTRACTS-CONSIDERATION.-A  promise  made  to  a  per- 
son  to  induce  him  to  perform  an  act  which  he  is  already  bound  in 
law  to  perform  is  without  consideration  and  is  not  binding.  (Spen- 
cer v.  McLean,  271.) 

2.  CONTRACT  NOT  TO  ENGAGE  IN  BUSINESS.  CON- 
STRUCTION OF.— A  contract  that  R.  will  not  engage  in  a  specified 
business  so  long  as  B.  continues  therein  terminates  when  B.  forms 
a  corporation  and  transfers  the  business  to  It.  Thereafter  he  is 
not  conducting  the  business,  and  hence  R.  may  enter  into  a  like 
business  on  his  own  account.     (Bagby  &  Rivers  Co.  v.  Rivers,  357.) 

.^  CONTRACTS  VOID  FOR  AMBIGUITY.— A  contract  reciting 
that  one  party  has  bought  of  another  party  "all  the  colored  noils  for 
the  year  1887,  at  forty  cents,  to  be  delivered  monthly,"  which  one 
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of  the  parties  contends  was  a  purchase  of  the  output  of  his  mill 
for  that  year,  while  the  other  contends  that  it  was  a  purchase  of 
such  noils  as  he  required  in  the  course  of  his  business  during  such 
year,  is  void  for  ambiguity,  and  by  Itself  and  without  competent 
evidence  to  make  it  certain  cannot  be  made  the  basis  of  an  action. 
(Hall  V.  Chambersburg  Woolen  Co.,  5G3.) 

4.  EVIDENCE— DEATH  OF  AGENT— In  an  action  upon  an 
ambiguous  contract,  evidence  as  to  the  way  in  which  it  was  under- 
stood by  a  member  of  a  firm  with  whom  it  was  made,  and  who  has 
since  died,  Is  inadmissible.  (Hall  v.  Chambersburg  Woolen  Co., 
563.) 

5.  C0NTRA<7rS— RIGHT  OF  ACTION,  WHEN  MADE  FOR  A 
THIRD  PERSON'S  BENFJFIT.- If  a  promise  or  contract  has  been 
made  between  two  parties  for  the  benefit  of  a  third,  an  action  will 
lie  thereon,  at  the  instance  and  in  the  name  of  the  party  to  be 
benefited,  although  the  promise  or  contract  was  made  without  his 
knowledge,  and  without  any  consideration  moving  from  him.  This 
principle  applies  to  the  sale  of  a  mine,  where  the  purchaser  as- 
sumes, and  agrees  to  pay,  the  claim  of  a  third  person  against  it. 
(Brown  v.  Markland,  629.) 

6.  PLEADING  — PERFORMANCE  OF  CONDITION  EVI- 
DENCE OF  WAIVER.— If  a  pleading  contains  an  allegation  of  the 
performance  of  a  condition,  it  is  not  absolutely  necessary  to  allege 
a  waiver,  because  proof  thereof  is  admissible  under  the  general  alle- 
gations.   (Stephens  v.  Union  Assurance  Soc,  595.) 

See  Bills  of  Lading,  1;  Carriers,  12;  Constitutions,  1,  2;  Evidence, 
7,  8;  Waterworks  and  Water  Companies,  9,  10. 

CONTRIBUTION. 
See  Suretyship,  13,  15, 

CORPORATIONS. 

1.  CORPORATIONS— COLLATERAL  ATTACK  UPON.— The 
right  of  a  corporation  to  act  as  such  cannot  be  attacked  in  a  colla- 
teral suit  or  proceeding  by  proving  that  certain  subscriptions  to 
its  capital  stock  had  not  been  paid  in  cash  but  in  securities. 
(Roane  Iron  Co.  v.  Wisconsin  Trust  Co.,  856.) 

>  2.  EVIDENCE— INSPECTION  OF  BOOKS  OP  CORPORA- 
TION.—The  books,  papers,  and  accounts  of  a  corporation  in  the 
hands  of  a  receiver  may  be  inspected  by  persons  interested  as  stock- 
holders or  depositors,  to  secure  evidence  to  aid  in  the  prosecution 
of  an  officer  of  the  corporation  indicted  for  embezzlement  of  its 
funds.     (McElree  v.  Darlington,  592.) 

3.  EVIDENCE— SUPPRESSION  OF  CORPORATION  BOOKS 
TO  CONCEAL  CRIME.— An  officer  or  employs  of  a  corporation 
who  is  under  indictment  for  embezzlement  of  Its  funds  cannot  re- 
quire of  It  a  suppression  or  concealment  of  his  own  entries  in  its 
books,  although  the  entries  may  furnish  the  material  clue  to  his 
crime,  and  possibly  afford  satisfactory  evidence  of  It.  (McElree  v. 
Darlington,  592.) 

4  CORPORATION.  JUDGMENT  AGAINST  IN  ANOTHER 
STATE,  EFFECT  OF  ON  NONRESIDENT  STOCKHOLDER.— A 
decree  or  judgment  against  a  corporation  making  an  assessment 
on  its  capital  stock  is  binding  on  all  its  stockholders,  whether  or 
not  they  are  residents  of  the  state  or  parties  to  the  suit,  to  the 
extent  of  determining  the  necessity  for,  and  the  amount  of,  the 
assessment.     (Castleman  v.  Templeman,  363.) 
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5.  CORPORATIONS,  FOREIGN,  JURISDICTION  OVER.-So 
long  as  a  corporation  confines  its  operation  to  ttie  state  In  wliich 
it  was  created,  it  cannot  be  sued  in  another  state  in  which  it  has 
no  office  and  transacts  no  business,  by  serving  process  on  its  presi- 
dent or  other  officer  temporarily  within  that  state.  (Crooli  v.  Gi- 
rard  Iron  etc.  Co.,  325.) 

6.  CORPORATIONS-JURISDICTION.— A  FOREIGN  corpora- 
tion which  has  done  no  business  within  a  state,  except  to  purchase 
some  machinery  at  a  sheriff's  sale,  has  not  engaged  In  business 
therein,  so  as  to  authorize  the  service  of  process  to  be  made  upon 
one  of  its  officers  temporarily  within  the  state.  (Crook  v.  Girard 
Iron  etc.  Co.,  325.) 

7.  CORPORATIONS,  FOREIGN— DOING  BUSINESS  IN  AN- 
OTHER STATE  THROUGH  AGENT.— A  corporation  of  one  state 
may  send  its  agents  to  another  state  to  solicit  orders  for  its  goods 
or  contract  for  the  sale  thereof,  without  being  embarrassed  or  ob- 
structed by  state  requirements  as  to  taking  out  licenses,  filing  cer- 
tificates, establishing  resident  agencies,  or  like  conditions.  (Mear- 
shon  V.  Pottsville  Lumber  Co.,  560.) 

8.  CORPORATIONS,  FOREIGN— DOING  BUSINESS  IN  AN- 
OTHER STATE  THROUGH  AGENT.— A  foreign  corporation  hav: 
Ing  all  of  Its  capital  Invested  In  the  state  of  its  origin  may  execute 
orders  taken  by  its  agents  for  the  delivery  of  goods  in  another  state, 
without  complying  with  a  statute  of  that  state  requiring  a  foreign 
corporation  doing  business  within  the  state  to  appoint  a  resident 
agent  therein.     (Mearshon  v.  Pottsville  Lumber  Co.,  5G0.) 

9.  CORPORATIONS-SALE  OP  PROPERTY— BIGHTS  OF 
BONA  FIDE  PURCHASERS  OF  BONDS  RECEIVED  IN  PAl'- 
MENT,  AFTER  ANNULMENT  OF  CONVEYANCE  AS  FRAUD- 
ULENT.—If  a  corporation  Iransfei-s  all  of  its  propeii:y,  by  deed, 
to  another  corporation,  taking  in  payment  bonds  payable  to  the 
holder,  .ind.  without  i;rov.tlin^  lor  it>  d^  bis,  divides  tiie  bonds  aiiio.g 
its  stockholdei-s,  a  bona  fide  purchaser  of  such  bonds  Is  entitled 
to  protection,  as  such,  against  a  creditor  of  the  grantor,  who  causes 
the  conveyance  to  be  set  aside  as  fraudulent,  and  is  entitled  to  a 
foreclosure  of  a  deed  of  trust  to  the  pa-operty  conveyed,  given  by 
the  grantee  to  secure  such  bonds,  unaffected,  so  far  as  his  rights  are 
concerned,  by  the  decree  annulling  the  conveyance  and  a  sale  there- 
under.   (Lobeck  v.  Fort  Payne  Bank,  51.) 

10.  CORPORATIONS-SALE  OF  PROPERTY— BONA  FIDE 
PURCHASER  OF  BONDS  RECEIVED  IN  PAYMENT-\\  n.  •  ^ 
If  a  corporation  transfers  all  of  its  property  by  deed  to  another 
oorpcM-ation,  taking  in  payment  negotiable  bonds  stcured  by  a  trast 
dewl  to  the  property  conveyed,  and,  without  providing  for  its  debts, 
divides  the  bonds  among  its  stock  holders,  a  person  who  buys  some 
of  the  bonds  from  one  of  the  stockholders,  without  knowledge  that 
he  Is  a  stockholder,  or  of  any  facts  pertaining  to  the  transactions, 
except  what  Is  disclosed  by  the  bonds,  and  muniments,  which  show 
a  clear  title  to  the  property  conveyed  by  the  trust  deed,  is  a  bona 
flde  purchaser.    (Lebeck  v.  Fort  Payne  Bank,  51.) 

11.  CORPORATIONS— PREFERENCES.— An  Insolvent  corpora- 
tion can  prefer  Its  bona  fide  creditors  the  same  as  any  individual, 
but  It  cannot  prefer  a  creditor  who  Is  also  a  director.  (Rockford  etc. 
Grocery  Co.  v.  Standard  Grocery  etc.  Co.,  206.) 

12.  CORPORATIONS  —  INSOLVENCY  —  PREFERENCE  TO 
GUARANTEED  CREDITOR.— The  directors  of  an  Insolvent  cor- 
poration have  power  to  authori/.e  a  Judgment  note  to  be  given  by 
the  corporation  to  take  up  a  note  guaranteed  by  Its  directors  and 
given  for  money  borrowed  and  used  for  corporation  purposes  during 
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Its  solvency.  Fraud  cannot  be  predicated  on  snch  transaction,  al- 
though the  holder  of  the  note  Is  thereby  given  a  preference  over 
other  corporate  creditors.  (Rockford  etc.  Grocery  Co.  v.  Standard 
Grocery  etc.  Co.,  205.) 

13.  CORPORATIONS,  CREDITORS,  RIGHT  OP  TO  SUE  FOR 
SUBSCRIPTIONS.— Where  a  creditor  of  a  corporation  has  obtained 
a  deci'ee  against  it  that  assessments  be  made  against  specified  stocl<- 
holders  and  that  they  pay  the  amounts  thereof  to  a  receiver  named, 
such  creditor  cannot  maintain  an  action  upon  such  assessment, 
though  the  decree  further  declares  he  is  entitled  to  all  moneys  to  be 
collected  thereon,  because,  by  the  terms  of  the  decree,  a  right  of 
action  Is  vested  exclusively  in  the  receiver,  or  in  the  name  of  the 
coi*poratlon  for  his  use.    (Castleman  v.  Templeman,  363.) 

See  Bonds;  Injunction,  5;  Interstate  Commerce;  Receivers,  1;  Sure- 
tyship, 16;  Taxation,  4;  Wages. 

COSTS. 

COSTS  OF  APPEAL.— Where  an  appellant  prints  several 
briefs  and  an  unnecessarily  voluminous  transcript,  his  costs  will 
ordinarily  be  restricted  to  the  printing  of  one  brief  and  to  so  much 
only  of  the  transcript  as  is  necessary  for  the  proper  presentation  of 
his  case.    (Cook  v.  Minneapolis  etc.  By.  Co.,  830.) 

COTENANCY. 

1.  COTENANCY.— Tf  the  owner  of  a  farm  leases  It,  with  certain 
cows  and  other  personal  property  thereon,  under  an  agreement 
that,  after  paying  expenses  and  taxes,  each  should  be  entitled  to  one- 
half  of  the  income  and  profits,  the  lessor  and  lessee  are  tenants  In 
common  of  milk  produced  from  such  cows.     (Willard  v.  Wing,  G5T.) 

2.  COTENANCY— EVIDENCE  OF  OUSTER.— The  evidence  nec- 
essary to  prove  ouster  by  one  cotenant  against  another  is  much 
greater  than  in  cases  in  which  such  relation  does  not  exist  between 
the  parties.    (Wheeler  v.  Taylor,  540.) 

3.  COTENANCY— POSSESSION  —  PRESUMPTION.— The  pos- 
session of  one  cotenant  of  the  common  property  is  presumed  to  be 
the  possession  of  all,  and  each  cotenant  has  a  right  to  rely  upon 
such  presumption,  until  the  acts  or  declaration  of  the  tenant  in  pos- 
session are  palpably  inconsistent  with  it.     (Wheeler  v.  Taylor,  54U.> 

4.  COTENANCY  — ADVERSE  POSSESSION.  —  Possession  of 
land  by  the  mother  of  the  former  deceased  owner  is  adverse  to  the 
other  heirs,  when  she  claims  the  property  absolutely,  and  all  of  the 
interested  parties  suppose  that  she  is  the  sole  heir  of  the  deceased. 
(Wheeler  v.  Taylor,  540.) 

5.  COTENANCY— ADVERSE  POSSESSION— NOTICE.— If  one 
cotenant  is  distinctly  notified  that  the  cotenant  In  possession 
claims  to  own  the  common  properly  absolutely,  his  adverse  posses- 
sion begins  to  run  from  such  notice.     (Wheeler  v.  Taylor,  540.) 

6.  COTENANCY— ADVERSE  POSSESSION— NOTICE.— If  a 
cotenant  distinctly  states  that  he  has  nothing  to  do  with  the  prop- 
erty in  dispute,  and  that  the  sole  title  is  in  the  tenant  in  possession, 
he  has  sufficient  notice  of  the  claim  of  ownership  of  the  tenant  in 
possession  to  make  It  adverse.    (Wheeler  v.  Taylor,  540.) 

7.  COTENANCY— ADVERSE  POSSESSION— NOTICE.— Entry 
upon  real  property  by  a  person  claiming  to  be  a  tenant  In  common 
can  never  become  the  foundation  for  an  adverse  possession,  as 
against  his  cotenants,  until  they  have  notice  of  his  repudiation  of 
their  rights.    (Wheeler  v.  Taylor,  540.) 
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8.  cotenancy— adveiise  tossession— tacking  pos- 
SESSIONS.—Tbe  title  acquired  by  one  of  the  cotenants  of  real  prop- 
eiiy  under  a  deed  in  severalty  from  a  cotenant  who  has  taken  pos- 
session, under  the  belief  of  all  of  the  cotenants  that  he  is  the  abso- 
lute owner  of  the  entire  title,  does  not  inure  to  the  benefit  of  an- 
other cotenant,  and  the  grantees  may  tack  their  possession  to  that 
of  their  grantor  for  the  purpose  of  establishing  a  title  by  adverse 
possession,  as  against  such  other  cotenant.  (Wheeler  v.  Taylor, 
640.) 

See  Prohibition,  1. 

CRIMINAL  LAW. 

1.  CRIMINAL  LAW— ALLEGATION  OF  PLACE.— An  allega- 
tion in  a  complaint  that  the  offense  charged  was  committed  "at  a 
l.uuse  on  the  corner"  of  two  specified  streets  within  a  certain  city 
is  a  sufficient  allegation  as  to  place  of  the  offense.  (Grand  Rapids 
V.  Williams,  396.) 

2.  DISORDERLY  CON  DUCT- WHAT  IS.— A  stranger  who  has 
no  business  there  and  is  peeking  into  the  windows  of  an  occupied, 
lighted  residence,  at  hours  of  the  night  when  people  usually  re- 
tire, is  guilty  of  indecent  and  insulting  conduct,  and  violates  an 
ordinance  providing  a  punishment  for  disorderly,  indecent,  or  In- 
sulting conduct  or  disorderly  persons.  (Grand  Rapids  v.  Williams, 
396.) 

3.  DISORDERLY  CONDUCTl— INTENT.— An  Improper  or  un- 
lawful purpose  is  not  a  necessary  element  in  the  offense  of  inde- 
cent, insulting,  or  immoral  conduct,  in  violation  of  an  ordinance 
providing  a  punishment  for  such  conduct.  (Grand  Rapids  v.  Wil- 
liams, 396.) 

4.  CRIMINAL  LAW -SALE  OF  ADULTERATED  FOOD- 
GUILTY  KNOWLEDGE  OR  INTENT.— If  a  statute  prohibits  the 
sale  of  an  adulterated  article  of  food,  such  as  mustard,  and  defines 
adulteration,  proof  of  guilty  knowledge  or  Intent  is  not  essential, 
In  a  prosecution  thereunder,  to  the  conviction  of  one  who  sells  such 
article.    (People  v.  Snowberger,  449.) 

5.  PENALTY— DEFINITION.— A  pen.nlty  Is  In  the  nature  of  a 
punl.9hment  for  the  nonperformance  of  an  act,  or  for  the  perform- 
ance of  an  unlawful  act;  and  Involves  the  idea  of  punishment, 
whether  enforced  by  a  civil  or  ci'iminal  proceeding  or  action.  (Hall 
V.  Norfolk  etc.  R.  R.  Co.,  757.) 

6.  CRIMINAL  LAW— STATUTORY  PENALTY- LIABIIJTY 
FOR.— A  person  is  not  answerable  for  a  statutory  penalty  for  doing 
an  act  forbidden  by  stitute  unless  he  knowingly  and  willfully  com- 
mits the  wrong,  or  willfully  and  knowingly  causes  anotlior  to  do 
it  by  his  command  or  authority.    (Williams  v.  Hendricks,  32.) 

DAMAGES. 

1.  DAMAGES.-FOR  A  VOLUNTARY  WRONGFUL  act  the 
doer  is  answerable  for  any  Injury  that  may  happen  by  reason  there- 
of, whether  by  accident  or  carelos.sne8S.     (Isham  v.  Dow,  691.) 

2.  WANTON  ACTS— LIABILITY  FOR.— If  an  injurious  act  Is 
wanton,  the  doer  of  It  Is  liable  for  all  oonsequenccs,  however  re- 
mote, because  the  act  is  quasi  criminal  In  character,  and  the  law 
conclusively  presumes  that  all  consequences  were  foreseen  and  in- 
tended.    (Isham  V.  Dow,  691.) 

X  DAMAGES  FOR  INTERFERING  WITH  ANOTHER'S 
PROPERTY  OR  TENANTS.— One  who  prosecutes  a  proceeding  pur- 
porting to  affect  the  title  to  real  property,  knowing  that  his  title 
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Is  Invalid  and  based  upon  fraud,  and  who  Interferes  with  the  ten- 
ants of  the  owner  by  serving  notices  on  them  not  to  pay  rent,  there- 
by causing  them  to  abandon  the  property  and  the  owner  to  lose 
his  rents,  Is  liable  to  an  action  brought  by  the  latter  to  recover 
damages  thus  suffered.    (Gore  v.  Condon,  352.) 

4.  EXPLOSIVEe— LIABILITY  FOR.— KEEPING  GUNPOW- 
DER stored  in  a  city  in  violation  of  a  statute  imposes  a  liability  in 
favor  of  a  person  damaged  in  consequence  of  such  violation,  if  the 
latter  was  one  for  whose  protection  the  statute  was  Intended. 
(Kinney  v.  Koopman,  119.) 

See  Attachment,  15;  Equity,  15;  Railroad  Oompanies,  3,  Q. 

DEBTOR  AND  CREDITOR. 
See  Corporations,  11, 12. 

DEEDS. 

1.  PRESUMPTION  AS  TO  THE  DATE  OF  THE  EXECUTION 
OF  A  DEED.— A  deed  is  presumed  to  have  been  executed  on  the  day 
it  bears  date,  although  acknowledged  at  a  later  day,  as  appears  by 
the  certificate  of  such  acknowledgment.  (McFarlane  v.  Louden, 
883.) 

2.  DEEDS.— DELIVERY  of  a  deed  depends  on  the  intent  of  the 
parties,  and  If,  without  formal  words  of  delivery,  the  intent  may 
be  shown  by  circumstances.  Acknowledgment  with  direction  to  re- 
cord the  deed  is  strong  evidence  of  delivery.  (Delaplain  v.  Grubb, 
.788.) 

3.  THE  DELIVERY  OF  A  DEED  is  a  question  of  Intention. 
The  handing  of  it  to  the  grantee,  to  be  taken  to  his  lawyer  for  ex- 
amination, with  the  understanding  that  the  parties  will  meet  sub- 
sequently and  complete  their  bargain,  is  not  a  delivery.  There 
can  be  no  delivery  of  a  conveyance  until  the  grantor  parts  with  it 
with  the  intent  to  pass  the  title.    (Curry  v.  Ck)lburn,  860.) 

4.  DEEDS— DELIVERY.— If  the  parties  to  a  deed  meet  to  make 
It  and  read,  sign,  and  acknowledge  it,  without  reservation  and  with 
intent  that  it  shall  then  become  effective,  this  amounts  to  delivery. 
(Delaplain  v.  Grubb,  788.) 

5.  DEED— PAROL  EVIDENCE  TO  PROVE  THAT,  THOUGH 
GIVEN  TO  THE  GRANTEE,  IT  WAS  NOT  DELIVERED.— It  is 
always  competent  to  show  by  parol  evidence  that  a  deed,  although 
put  in  the  grantee's  hands  by  the  grantor,  was  not  delivered  with 
intent  to  pass  the  title,  unless  the  grantor,  or  those  claiming  under 
him,  are  in  some  way  estopped  from  denying  delivery.  (Curry  v. 
Oolburn,  860.) 

6.  DEEDS— REGISTRATION  AS  NOTICE.— The  record  of  a 
deed  is  notice  only  to  those  who  are  bound  to  search  for  it,  in- 
cluding parties  subsequently  dealing  with  the  land  or  concerned  with 
Its  title,  but  antecedent  rights  are  not  generally  affected  by  regis- 
tration and  the  record  is  not  notice  to  the  grantor  in  the  deed.  (Davis 
V.  Monroe,  581.) 

7.  DEEDS— PRESUMPTION  AS  TO  GRANTOR'S  COMPE- 
TENCY.—It  is  presumed  that  the  grantor  in  a  deed  was  sane  and 
competent  at  the  time  he  executed  it.    (Delaplain  v.  Grubb,  788.) 

8.  DEEDS— GRANTOR'S  CAPACITY— OLD  AGE.— Although  a 
grantor  In  a  deed  Is  extremely  aged,  his  mind  weak  and  impaired, 
compared  with  what  it  has  been,  his  demeanor  on  occasions  eccen- 
tric, and  even  If  he  has  no  capacity  to  transact  general  busine5?s, 
yet,  if  he  understands  the  nature  of  what  he  is  doing,  and  recollecta 
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the  property  he  Is  disposing  of,  and  the  person  to  whom  he  Is  giving 
it,  and  how  he  desires  to  dispose  of  It,  at  the  time  that  he  executes 
the  deed,  this,  is  sufficient  to  malie  it  valid.  (Delaplain  v.  Grubb, 
788.) 

9.  DEEDS.— OLD  AGE  ALONE  does  not  affect  the  competency 
of  the  grantor  In  a  deed.    (Delaplain  v.  Grubb,  788.) 

10.  DEEDS— GliANTOR'S  CAPACITY— EVIDENCE.— The  time 
of  the  execution  of  a  deed  is  the  material  or  critical  point  to  be 
considered  upon  the  inquiry  as  to  the  grantor's  capacity,  and  the 
evidence  of  the  officer  talcing  the  acknowledgment,  and  of  disinter- 
ested persons  present  at  that  time,  is  entitled  to  peculiar  considera- 
tion on  the  question  of  capacity.    (Delaplain  v.  Grubb,  788.) 

11.  DEEDS— UNDUE  INFLUENCE.— A  grant  of  property.  In- 
duced by  gratitude  for  kindness,  affection,  and  esteem,  Is  not  the  re- 
sult of  undue  Influence.    (Delaplain  v.  Grubb,  788.) 

12.  DEEDS.— UNDUE  INFLUENCE  to  avoid  a  deed  must  be 
such  as  to  destroy  free  agency,  and  substitute  the  will  of  another  for 
that  of  the  person  nominally  acting.    (Delaplain  v.  Grubb,  788.) 

13.  DEEDS— UNDUE  INFLUENCE.— To  set  aside  a  deed  for  un- 
due influence  it  must  be  shown  that  the  grantor  had  no  free  will, 
but  stood  in  vlnciilis  at  the  time  he  executed  it.  (Delaplain  v. 
Grubb,  788.) 

14.  DEEDS— UNDUE  INFLUENCE.— Suggestion  and  advice  ad- 
dressed to  the  judgment  never  constitute  undue  influence  in  the 
execution  of  a  deed,  and  neither  does  solicitation,  unless  the  gran- 
tor is  worn  out  with  Importunities,  so  that  his  will  gives  way.  Even 
earnest  entreaty,  importunity,  and  persuasion  may  be  employed,  as 
well  as  appeals  to  remember  past  kindness,  or  to  relieve  distress, 
without  constituting  It  undue  influence.    (Delaplain  v.  Grubb,  788.) 

See  Fraudulent  Conveyances;  Mortgages,  1-8;  Partnership,  6;  Par- 
ty Walls,  1,  2. 

DEFINITIONS. 

DEFINITIONS— POISON.— Aqua  ammonia  Is  a  poison.  (Ear- 
ly V.  Standard  Life  etc.  lus.  Co.,  445.) 

"Change  of  interest"    (Peck  v.  Girard  F.  &  M.  Ins.  Co.,  600.) 

"Contract"     (Ladd  v.  Portland,  52G.) 

Marketable  title.     (Barnard  v.  Brown,  432.) 

"Matrimonial  cohabitation.  "  (Cox  v.  State,  166.) 

"New  building."    (Warren  v.  Freeman,  583.) 

Penal  statute.     (Hall  v.  Norfolk  etc.  R.  R.  Co.,  767.) 

Penalty.    (HaU  v.  Norfolk  etc.  R.  R.  Co.,  757.) 

Public  and  private  nuisance.    (Kinney  v.  Koopman,  119.) 

"Total  loss."  (Santa  Clara  etc.  Academy  v.  Northwestern  NaL 
Ins.  Co.,  805.) 

Undue  Influence.    (Delaplain  v.  Grubb,  788.) 

DEPOSITIONS. 

1.  EVIDENCE— DEPOSITIONS.-A  deposition  taken  In  short- 
hand must  be  fully  written  out  in  longhand,  read  by  or  to  the  wit- 
ness and  signed  by  him,  before  it  can  be  received  as  evidence.  (Zeh- 
ner  v.  Lehigh  Coal  etc.  Co.,  580.) 

2.  EVIDENCE  —  DEPOSITIONS.  —  OBJECTIONS  TO  IM- 
PROPER QUESTIONS  In  a  deposition  cannot  be  made  for  the  first 
time  when  the  deposition  Including  such  quostiona  and  answers 
Is  read  to  the  Jury.    (Alabama  Nat  Bank  v.  Rivers,  95.) 
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DISBARMENT. 
See  Attorney  and  Client. 

DISORDERLY  CONDUCT. 
Be«  Criminal  Law,  2,  3;  Eyidence^  lOl 

DOGS. 
See  Larceny.       ' 

BASEMENT. 
BASEMENT— TITLE  BY  PRESCRIPTION— WHAT  IS  RE- 
QUIRED.—The  adverse  use  of  an  easement  will  give  title  by  pre- 
scription, If  accompanied  by  the  same  facts  as  to  length  of  time, 
exclusiveness,  and  acquiescence  which  are  necessary  to  give  title 
to  real  estate,  by  adverse  possession,  under  the  statute  of  limita- 
tions. It  is  otherwise  if  such  facts  do  not  exist;  and  the  facts 
relied  upon  to  give  title  to  an  easement  by  prescription  can  only  be 
applied  as  to  time  when  analogous  in  other  respects.  (North  Point 
etc  Ins.  Go.  v.  Utah  etc.  Canal  Co.,  607.) 

EJECTMENT. 

1.  EJECTMENT- PROJECTING  EAVES.— One  who  occupies 
his  premises  up  to  his  boundary  line  cannot  maintain  ejectment 
against  the  proprietor  of  the  adjoining  premises  who  has  con- 
structed a  building  up  to  such  line  having  eaves  which  project  sev- 
eral inches  beyond  it  and  over  the  line  of  the  plaintiff's  property 
and  thereby  cast  water  upon  the  roof  of  his  building.  (Rasch  v. 
Noth.  858.) 

2.  EJECTMENT  AGAINST  THE  GOVERNMENT,  STATE  OR 
NATIONAL— DEFENSE.— When  one  in  the  actual  possession  of 
property  defends  his  right  of  possession.  In  an  action  of  ejectment, 
upon  the  ground  that  the  government,  state  or  national,  has  placed 
him  in  possession,  he  must  show  that  the  right  of  the  government  is 
paramount  to  the  right  of  the  plaintiff,  or  judgment  will  go  against 
him.    (Scranton  v.  Wheeler,  484.) 

3.  EJECTMENT— OCCUPANCY— COMPENSATION  FOR  IM- 
PROVEMENTS—EVIDENCE.— Under  a  statute  allowing  compensa- 
tion for  improvements,  made  by  defendants  in  ejectment,  who  shall 
have  "occupied"  the  premises  for  a  less  time  than  six  years,  under 
a  color  of  title  and  in  good  faith,  a  defendant  in  ejectment  who,  be- 
fore the  commencement  of  the  action,  entered  upon  the  premises  in 
good  faith,  under  color  of  title,  painted  the  exterior  of  the  house, 
shingled  a  portion  of  the  roof,  and  moved  some  things  into  the  house, 
is  entitled  to  recover  for  such  Improvements,  and  it  is  error  to  ex- 
clude such  evidence  of  occupancy,  for  the  occupancy  required  by 
such  a  statute  does  not  imply  that  the  claimant  shall  have  actually 
lived  and  made  his  home  upon  the  disputed  property.  (Jones  v. 
Merrill,  475.) 

4.  EJECTMENT— ESTOPPEL— BOUNDARIES.— The  rule  that 
owners  of  adjoining  ti*acts  of  land,  by  pai"ol  agreement,  or  recog- 
nition from  which  an  agreement  may  be  Inferred,  may  settle  and 
establish  permanently  the  boundary  line  between  their  lands,  which, 
if  followed  by  possession  according  to  such  lines,  is  binding  upon 
them  and  their  grantees  and  estops  them  to  claim  title  beyonrl 
such  line,  does  not  apply  in  an  action  of  ejectment  where  it  is  sought 
to  prevent  one  from  asserting  title  to  land  esfablished  by  him 
through  a  chain  of  title,  on  the  ground  that  the  acts  of  the  parties 
to  such  chain  of  title  establish  an  Intention  to  transfer  and  convey 
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another  tract  than  that  described  In  their  deeds.    (LInnertz  v  Dor- 
way,  232.) 

5.  EJECTMENT.— ESTOPPEL  IN  PAIS  cannot  be  invoked  in 
an  action  in  ejectment  in  order  to  defeat  the  legal  title  to  a  per- 
manent interest  in  lands.  In  such  action  the  legal  title  must  pre- 
vail.   (LInnertz  v.  Dorw^ay,  232.) 

6.  EJECTMENT  — ESTOPPEL  IN  PAIS  —  QUESTION  FOR 
JURY.— If  the  plaintiff  in  ejectment  shows  title  in  himself  by  mesne 
conveyances  from  the  defendant,  and  also  shows  possession  in  the 
latter,  the  case  should  be  submitted  to  the  jury,  and  the  court  com- 
mits error  In  directing  a  verdict  for  the  defendant  under  evidence 
relied  upon  to  estal)lish  an  estoppel  in  pais  against  the  plaintiflf. 
(LInnertz  v.  Dorway,  232.) 

7.  EJECTMENT  —  OCCUPANCY  —  QUESTION  OF  GOOD 
FAITH  IS  FOR  JURY.— If  the  circumstances,  in  an  action  of  eject- 
ment, throw  doubt  ui>on  the  defendant's  good  faith  in  occupying  the 
property,  this  is  a  question  for  the  jury.    (Jones  v.  Merrill,  475.) 

8.  ESTOPPEL  IN  PAIS— EJECTMENT.— The  acceptance  by  a 
grantee  of  a  tract  of  land  less  than  that  described  in  his  deed  does 
not,  in  the  absence  of  agreement,  estop  his  grantee,  In  an  action 
of  ejectment, from  asserting  title  to  the  land  not  so  includeu  in  the 
deed,  as  against  the  original  grantor.    (LInnertz  v.  Dorway,  232.) 

ELECTIONS. 
6ee  Municipal  Corporations,  & 

ELEVATORS. 
See  Master  and  Servant,  2,  3,  5,  7;  Real  Property. 

EMBEZZLEMENT. 
See  Corporations,  2,  3. 

EMINENT  DOMAIN. 

TAKING  PROPERTY  FOR  A  PUBLIC  USE— WHAT  IS 
NOT.— The  destruction  of  property  to  avert  an  imminent  public  in- 
Jury  is  not  a  taking  for  a  public  use,  and  is,  in  no  legal  sense,  an  ex- 
ercise of  the  right  of  eminent  domain.  The  former  is  an  exercise  of 
tlie  police  power,  and  the  latter  stands  on  constitutional  grounds. 
The  taking  of  property  for  a  pul)lic  use  can  await  the  forms  and 
delays  of  the  law,  but  the  destruction  of  property  to  prevent  Immi- 
nent public  injury  is  governed  by  necessity,  which  knows  no  law. 
(Altken  V.  Wells,  672.) 

EQUITY. 

1.  ATTACHMENT— EQUITY.-lf  an  attachment  In  a  suit  In 
equity  for  a  debt  before  maturity  is  bad.  and  falls,  the  suit  must 
fall  with  It,  and  should  be  dismissed.    (Miller  v.  Zelgler,  777.) 

2.  EQUITY— JUCISniCTION— RECOVERY  OF  LAND.— Courts 
of  equity  have  no  jurisdiction  of  suits  brought  merely  to  recover  the 
possession  of  land  and  to  establish  one  logal  title  ng.Tlnst  another 
conflicting  legal  title,  even  though  a  question  concerning  the  priority 
of  Hens  Is  Involved.     (Cole  v.  Mette,  045.) 

.3.  EQUITY-CONTROL  OF  DKHTOR'S  PROPERTY— »TURIS- 
PICTION.— Insolvency  alone.  In  the  absence  of  fraud  or  collusion, 
does  not  authoiize  a  court  of  equity  to  take  rhnrge  of  a  debtor's 
property  at  the  suit  of  his  creditor,  and  to  administer  It  for  the 
benefit  of  creditors.    (McCreery  v.  Berney  Nat.  Bank,  105.) 
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4.  RECEIVERS— SEQUESTRATION  —  JURISDICTION  —  SUB- 
JECT MATTER— PARTIES.— The  sequestiatiou  ul  property,  lue 
subject  matter  of  a  suit  iu  equity,  that  it  may  be  preserved  in  its 
integrity,  pending  the  maliing  of  future  orders  in  reference  to  it, 
or  pending  the  suit,  is  within  the  inherent  jurisdiction  of  the  conrt. 
The  sequestration  is  in  rem,  drawing  the  property  into  the  custody 
and  control  of  tlie  court,  and  binds  the  property,  tliough  there  may 
not  be  jurisdiction  of  all  the  persons  having  rights  or  interests  in  it. 
(Steele  v.  Walker,  62.) 

5.  IXJUNOTION— DAMAGES  INSTEAD  OF.— Whenever  a 
court  of  equity  has  jurisdiction  to  entertain  a  bill  for  an  injunction 
against  the  commission  or  continuance  of  a  wrongful  act,  it  may 
award  damages  in  substitution  for  such  injunction,  when  the  de- 
fendant, by  his  acts  committed  subsequent  to  the  service  of  process 
upon  him,  has  rendered  relief  by  injunction  ineCEectiial.  (Hazen  v. 
Lyndonville  Nat  Bank,  680.) 

See  Appeal,  15,  16;  Injunction,  13;  Intervention,  1,  2;  Pleading. 

ESTOPPEL. 

See  Appeal,  2,  3;  Attachment,  10;  Banks  and  Banking,  2,  3;  Eject- 
ment, 4;  5k  6,  8;  Partnership,  9;  Vendor  and  Purchaser,  6. 

EVIDENCE. 

1.  EVIDENCE-  JUDICIAL  NOTICE.— The  court  does  not  know 
Judicially  that  a  powder  magazine  may  not  be  so  constructed  and 
provided  as  to  insure  absolute  safety  from  lightning.  (Kinney  v. 
Koopman,  119.) 

2.  INTENT— PRESUMPTION  OF.— When  an  Intelligent  person 
does  an  act,  the  law  presumes  that  in  so  doing  he  intends  that  the 
natural  and  legal  consequences  of  his  acts  shall  result  (Hazen  y. 
Lyndonville  Nat  Bank,  680.) 

3.  EVIDENCE.— SECONDARY  EVIDENCE  of  the  contents  of 
a  written  private  contract  is  not  admissible  until  a  sufficient  ex- 
cuse is  shown  for  a  failure  to  produce  the  contract  itself.  (Phoenix 
Assurance  Co.  v.  McAuthor,  154.) 

4.  evidence:— SECONDARY— CONTENTS  OP  WRITING.— If 
a  person  Is  shown  to  have  had  the  possession  of  a  written  contract 
secondary  evidence  of  its  contents  is  admissible  only  after  it  is 
shown  that  he  has  made  a  bona  fide  and  diligent,  but  unsuccessful, 
search  for  it  in  the  place  where  it  was  most  likely  to  be  found. 
(Phoenix  Assurance  Co.  v.  McAuthor,  154.) 

5.  EVIDENCE— BOOKS  OP  ACCOUNT.— Under  a  special  con- 
tract to  deliver  goods  periodically  in  future,  the  seller  cannot  prove 
the  deliveries  by  his  books  of  original  entry.  Such  delivery  must 
be  proved  by  Independent  evidenQp.  (Hall  v.  Chambersburg  Woolen 
Co.,  563.) 

6.  EVIDENCE.-MEDICAL  books  are  NOT  ADMISSIBLE 
in  evidence,  and  it  is  not  proper  to  permit  them  to  be  read  to  the 
jury,  except  that  when  a  witness  has  referred  to  some  medical  au- 
thority to  sustain  his  opinion,  the  authority  to  which  he  refers 
may  be  introduced  in  evidence  to  contradict  him.  This  rule  is  not 
abrogated  nor  modified  by  the  section  of  the  code  declaring  that 
historical  works,  books  of  science  and  art  and  published  maps  or 
charts,  when  made  by  a  person  indififerent  between  the  parlies,  are 
presumptive  evidence  of  facts  of  creneral  notm-ipty  or  Interest  there- 
in stated.    (Blxby  v.  Omaha  etc.  Bridge  Co.,  299.) 

7.  EVIDENCE— ADMISSIBILITY  OF  WRITTEN  INSTRU- 
MENT AS  PART  OP  CONTRACT.— If  parties,  at  the  time  of  enter- 
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Ing  into  a  written  contract,  expressly  strike  out  of  It  an  Instrument, 
which  has  not  been  perfected  or  executed,  and  which  is  understood 
to  be  no  part  of  the  contract,  it  is  not  afterward  admissible  in  evi- 
dence as  constituting  a  part  of  the  contract.  (Brown  v.  Marliland, 
629.) 

8.  EVIDENCE,  PAROT^WHEN  ADMISSIBLE  TO  INTER- 
PRET CONTRACT.— Whenever  the  terms  of  a  contract  are  sus- 
ceptible of  more  than  one  interpretation,  or  a  latent  ambiguity  arises, 
or  the  extent  and  object  of  the  contract  cannot  be  ascertained  from 
the  language  employed,  parol  evidence  may  be  introduced  to  show 
what  was  in. the  minds  of  the  parties  at  the  time  of  making  the  con- 
tract, and  to  determine  the  object  on  which  it  was  designed  to 
operate.  (Brown  v.  Markland,  629.) 

9.  EVIDENCE— SHORTHAND  RENDERING  OF  FACTS.— It  is 
competent  for  a  witness,  after  testifying  to  an  acquaintance  for 
several  years  with  the  accused,  to.  state,  in  general  terms,  that  he 
and  the  woman  to  whom  it  is  claimed  he  was  married  lived  together 
as  man  and  wife,  and  that  he  held  her  out  as  his  wife.  This  is  not 
the  stating  of  a  conclusion  either  of  law  or  of  fact,  but  is  a  short- 
hand rendering  of  facts.    (Bynon  v.  State,  163.) 

10.  DISORDERLY  CONDUCT  — EVIDENCE— IDENTIFICA- 
TION.—Evidence  of  an  attempt  by  persons  to  take  hold  of  and  de- 
tain one  whom  they  have  seen  shortly  before  peeping  Into  a  win- 
dow is  admissible  for  the  purpose  of  Identifying  him  on  his  trial 
for  such  disorderly  conduct.    (Grand  Rapids  v.  Williams,  396.) 

11.  EVIDENCE  — CONFIDENTIAL  COMMUNICATION  BE- 
TWEEN HUSBAND  AND  WIFE,  WHAT  IS  AND  WHEN  NOT 
ADMISSIBLE.— A  letter  which  is  claimed  to  be  a  confidential  com- 
munication between  a  husband  and  wife  Is  privileged  and  not  com- 
petent to  be  received  in  evidence  against  either,  If  objected  to  by 
him  or  her.  Hence,  such  a  letter  cannot  be  received  In  evidence 
against  the  person  writing  It  to  prove  that  he  was  the  husband  of 
the  person  to  whom  It  was  addressed  or  to  identify  him  as  one 
of  the  parties  to  an  alleged  marriage.     (Lanctot  v.  State,  800.) 

See  Assault,  1;  Bills  of  Lading,  2;  Boundaries,  9;  Carriers,  12;  Cor- 
porations, 2,  3;  Cotenancy,  2;  Deeds,  5;  Depositions,  2;  Insur- 
ance, 5;  Malicious  Prosecution,  4;  Negotiable  Instruments,  18, 
20,  21,  23. 

EXECUTION. 

1.  EXECUTION— CUSTODY  OF  THE  LAW.— A  valid  levy  Is 
essential  to  place  property  In  the  custody  of  the  law.  Hence.  If  a 
sheriflT  levies  upon  account-books  of  the  judgment  debtor  without 
garnishing  the  persons  from  whom  such  accounts  are  due,  and  one 
to  whom  the  sheriff  delivers  such  books  collects  some  of  the  ac- 
counts shown  therein,  the  moneys  so  collected  are  not  In  custody 
of  law,  and  hence  are  subject  to  garnishment  on  a  writ  against 
the  judgment  debtor.    (Cedar  Rapids  Pump  Co.  v.  Miller,  322.) 

2.  EXEriTTTON— THE  I-EVYING  UPON  AND  TAKING  POS- 
SESSION OF  BOOKS  OF  ACCOUNT  confers  no  Interest  In  the 
accounts  thoiusolvcs,  and  If  a  person  to  whom  tlie  levying  officer 
delivers  the  boolts.  for  tlic  pnrposp  of  collecting  the  accounts  shown 
therein,  actually  collects  some  of  them,  tlie  moneys  so  collected 
remain  the  property  of  the  judgment  debtor,  and  are  subject  to 
execution  against  him.     (Cedar  Rapids  Pump  Co.  v.  Miller,  '.V2'2.) 

3.  EXECUTIONS  ISRTTED  BY  .ITTSTICE  TO  ANOTHER 
COUNTY  have  no  force  unless  authority  Is  expressly  given  by  stat- 
ute.    (Campbell  v.  Smith,  113.) 

4.  EXECUTION  ISSUED  BY  .TURTICE  TO  ANOTHER  COUN- 
TY.—A  statute  providing  that  when  a  judgment  debtor  removes  to 
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another  connty,  or  has  property  In  any  county  other  than  that  In 
which  the  judgiueut  was  rendered,  execution  may  be  issued  by  the 
Justice  rendering  such  judgment,  "directed  to  any  constable  of  such 
county,"  Is  mandatory,  and  an  execution  issued  by  such  justice 
in  one  county,  directed  to  "any  lawful  officer  of  said  county,"  and 
sent  to  another  county  to  be  executed,  is  void.  (Campbell  v.  Smith, 
113.) 

5.  EXECUTIONS  ISSUED  BY  JUSTICE  —  SUFFICIENT  AU- 
THENTICATION.— If  an  execution  is  issued  by  a  Justice  in  on( 
county  and  sent  to  another  county  to  be  executed,  the  certilicate 
of  the  probate  judge  of  the  county  in  which  the  execution  issued. 
Indorsed  thereon,  that  the  person,  naming  him,  who  issued  It  was 
an  acting  justice  of  the  peace  for  the  county  in  which  the  judg- 
ment was  rendered,  is  sufficient,  under  a  statute  providing  that  such 
execution  "must  be  certified  by  the  judge  of  probate  of  the  couuty  in 
which  the  judgment  is  rendered,  or  by  a  justice  of  the  county  to 
which  it  is  sent,  who  has  knowledge  of  the  handwriting  of  the 
justice  issuing  it."  The  latter  phrase  has  reference  to  the  justice 
to  whom  the  execution  is  sent,  and  not  to  the  probate  judge.  (Camp- 
bell V.  Smith,  113.) 

6.  EXEMPTIONS.— BURDEN  OF  PROOF  to  show  that  certain 
property  is  exempt  from  sale  under  execution  is  upon  tlie  claim- 
ant   (Porch  V.  Arlcansas  Milling  Co.,  895.) 

7.  EXEMPTIONS— GARNISHMENT.— Funds  In  the  hands  of  a 
garnishee  after  judgment  against  him  may  be  claimed  as  exempt 
by  the  debtor.  The  funds,  if  paid  by  the  garnishee  in  satisfaction 
of  the  judgment,  cannot  be  recalled  by  the  debtor  under  his  claim 
of  exemption.     (Blass  v.   Erber,  907.) 

8.  EXEMPTIONS  IN  PARTNERSHIP  PROPERTY.— Partners 
are  not,  during  the  existence  of  the  partnership,  entitled  to  an  in- 
dividual exemption  in  the  partnership  property.  (Porch  v.  Arkansas 
Milling  Co.,  895.) 

9.  EXEMPTIONS  IN  PARTNERSHIP  PROPERTY.— A  part- 
ner Is  not  entitled  to  hold  exempt  from  sale  under  an  exe- 
cution issued  on  a  judgment  against  him  for  an  individual  debt, 
80  much  of  his  Interests  In  the  assets  of  the  partnership  as  is  equal 
in  value  to  the  exemptions  from  sale  under  process  allowed  him 
by  law.    (Porch  v.  Arkansas  Milling  Co.,  895.) 

10.  PARTNERSHIP— SALE  OF  PARTNER'S  INTEREST  UN- 
DER EXECUTION.— A  partner's  Interest  In  firm  property  may  be 
sold  under  an  execution  against  him  Individually,  but  the  pur- 
chaser acquires  such  interest  subject  to  the  rights  of  partner- 
ship creditors  and  the  other  partners,  and  he  may  be  compelled 
to  settle  with  the  other  partners  precisely  as  would  the  defendant 
in  the  execution  had  not  his  Interest  been  sold.  (Swan  v.  Gilbert, 
208.) 

11.  EXECUTION  AGAINST  INDIVIDUAL  PAP.TNER.  WHEN 
VOID.— An  execution  upon  a  judgment  against  a  firm,  so  far  as  it 
purports  to  be  against  the  Individual  property  of  its  memliers.  is 
absolutely  void,  though  it  will  protect  the  officer  who,  in  good  faith, 
executes  it.  fHammer  v.  Ballentyne,  643.) 

12.  EXECUTION  AGAINST  ONE  PARTNER— VALIDITY  OF 
LEVY.— A  valid  levy  of  execution  against  one  member  of  a  firm 
must  cover  liis  interest  in  the  entire  partnership  property.  Hence, 
a  levy  upon  the  partner's  interest  In  a  specified  pile  of  partnership 
lumber  i.-^  invalid  where  the  pile  does  not  include  all  of  the  partner- 
ship property.    (Kunze  v.  Cox,  480.) 

13.  EXECUTION  —  PARTNERSHIP  PROPERTY  —  LEVY 
AGAINST  INDIVIDUAL  PARTNER— INTEREST    SUBJECT  TO 
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LEVY.— While  an  execution  creditor  of  an  Individual  partner  may 
levy  upon  the  interest  of  the  execution  debtor  in  the  partnership 
property,  such  interest  must  be  treated  as  consisting  of  a  right  to 
an  aliquot  share  of  what  remains  after  the  payment  of  partnership 
debts  and  the  adjustment  of  accounts  between  the  partners.  (Kunze 
V.  Cox,  480.) 

14.  EXECUTIONS  AGAINST  PARTNERSHIPS  —  AMPLICA- 
TION OF  PROCEEDS.— An  officer  having  executions  against  an 
insolvent  partnership,  and  also  against  individual  members  of  the 
lirm,  is  required  to  make  application  of  the  proceeds  of  firm  prop- 
erty to  the  payment  of  the  executions  against  the  firm,  even  though 
such  executions  are  junior  to  those  against  the  individual  members 
of  the  firm.    (Swan  v.  Gilbert,  208.) 

15.  EXECUTIONS— RIGHT  OF  OFFICER  TO  FOLLOW  WRIT. 
—A  sheriff  who  holds  an  execution  Issued  against  one  partner  Individ- 
ually is  justified  in  following  it,  although  the  judgment  creditor 
refers  him  to  the  files  in  the  case  showing  that  the  note  on  which 
the  judgment  was  entered  was  executed  in  the  firm  name,  and 
claims  that  such  execution  was  in  fact  for  firm  indebtedness.  (Swan 
V.  Gilbert,  208.) 

16.  EXECUTIONS  AGAINST  PARTNERSHIP  —  SHERIFF 
WHEN  NOT  LIABLE  FOR  FALSE  RETURN.— A  sheriff  who  holds 
for  collection  chattel  mortgages  upon  property  of  an  insolvent  part- 
nership, and  also  an  execution  agaiust  a  partner  individually,  may 
apply  the  proceeds  of  the  firm  property  to  satisfy  the  mortgages, 
although  part  of  them  were  executed  after  he  received  the  exe- 
cution, without  being  liable  for  a  false  return  on  the  execution, 
when  nothing  remains  to  satisfy  It.    (Swan  v.  Gilbert,  208.) 

17.  EXECUTION  SALES— REVERSAL  OF  JUDGMENT— RES- 
TITUTION.— Plaintiff  purchasing  at  his  execution  sale  is,  on  re- 
versal of  the  judgment  under  which  the  sale  was  made,  entitled  to 
the  benefit  of  the  order  of  restitution,  to  enable  him  to  restore  the 
property  in  specie,  if  he  can,  and  if  he  cannot  he  is  responsible  for  Its 
loss.  If  the  property  is  purchased  by  a  third  person,  the  measure 
of  damages  Is  the  price  it  brought  at  the  sale  and  interest,  and  if  the 
defendant  is  the  purchaser,  there  can  be  no  recovery  against  the 
plaintiff,  except  for  money  paid,  because  the  defendant  has  what 
he  claims.    (McCracken  v.  Paul,  948.) 

18.  EXECUTION  SALES— SATISFACTION  OF  JUDGMENT 
WHEN  SET  ASIDE.— If  a  plaintiff  purchases  property  at  his  own 
execution  sale,  and  satisfies  his  judgment  against  the  execution  de- 
fendant pro  tanto  out  of  the  proceeds,  he  Is  entitled  to  have  sucli 
satisfaction  annulled,  upon  his  being  subsequently  compelled  to  ;u  - 
fount  to  a  third  person  as  the  owner  of  such  property.  (De  Loacb 
^U11  etc.  Co.  v.  Little  Rock  Mill  etc.  Co.,  942.) 

19.  MORTGAGES— SALE  OP  MORTGAGED  CHATTELS  ON 
EXECUTION— LIABILITY  OF  OFFICER.— An  officer  who  sells 
mortgaged  chattels  imder  an  execution  issued  In  an  attachment  suit 
against  the  mortgagor,  and  delivers  possession  to  the  purchaser  wlfli- 
out  requiring  him  to  comply  with  the  terms  of  the  mortgage,  is 
liable  only  for  nominal  damages.  If  the  property  sold  remains  wilhiu 
a  short  distance  of  where  the  mortgagee  lives,  and  It  is  not  Injured, 
nor  Its  value  as  security  Impaired.     (State  v.  Bergner,  281.) 

20.  EXECTTTTON- WRONGFUL  LEVY  OF  EXECUTION 
AGAINST  INDIVIDUAL  PARTNER-LIABILITY.— A  plaintiff 
who.  In  person,  or  by  his  attorney,  causes  to  be  Issued  and  dellvorinl 
to  an  officer,  an  executl-n  against  the  property  of  an  Individual 
member  of  a  firm,  when  the  Judgment  is  against  tlie  firm  by  name, 
and  there  Is  no  Judgment  against  the  Individuals  composing  the 
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firm,  Is  guilty  of  a  trespass  or  tort,  and  Is  answerable  for  the  con- 
sequences of  the  unlawful  act.    (Hamner  v.  Ballentyne,  643.) 

21.  EVIDENCE— ACTION  FOR  WRONGFUL  LEVY  OF  EX- 
ECUTION AGAINST  INDIVIDUAL  PARTNER.— In  an  action  by 
a  member  of  a  firm  against  one  for  the  wrongful  levy  of  an  execu- 
tion against  his  individual  property,  it  Is  competent  for  tbo  plain- 
tiff to  offer,  In  evidence,  the  judgment-roll,  In  the  action  against  the 
firm,  for  the  purpose  of  proving  that  the  judgment  upon  which  the 
execution  was  founded  was  against  the  firm  and  not  against  him. 
<Hamner  v.  Ballantyne,  643.) 

22.  EXECUTION  SALES-LIABILITY  OF  PURCHASER  TO 
REDEMPTIONER  FOR  WASTE.— A  judgment  creditor  who  re- 
deems lands  from  a  purchaser  at  an  execution  sale  cannot  recover 
damages  for  waste  committed  by  such  purchaser  prior  to  redemption. 
(O'Connor  v.  Bank  of  Attalla,  146.) 

23.  EXECUTION  SALES.— REDEMPTION  BY  THE  JUDG- 
MENT DEBTOR  of  his  lands  sold  under  execution  reinstates  the 
lien  of  the  judgment  for  any  balance  remaining  unpaid,  and  sub- 
jects the  lands  to  a  resale  to  satisfy  such  balance.  (Flanders  v. 
Aumack,  504.) 

24.  EXECUTION  SALES.— REDEMPTION  BY  THE  GRANTEE 
OF  THE  JUDGMENT  DEBTOR  from  an  execution  sale  of  land 
bid  in  for  less  than  the  judgment  reinstates  the  lien  for  the  unpaid 
balance,  and  a  resale  of  the  land  may  be  had  to  satisfy  such  bal- 
ance, if  the  judgment  lien  has  attached  at  the  time  that  the  trans- 
fer is  made.     (Flanders  v.  Aumack,  504.) 

25.  BONDS,  FORTHCOMING— MISRECITAL  IN.-If  a  forth- 
coming bond  shows  on  Its  face  that  It  was  given  for  the  forth- 
coming of  certain  property  levied  upon  and  claimed  as  exempt. 
Identifies  the  contest  with  respect  to  the  pendency  of  which  it  is 
^Iven,  and  shows  that  the  obligors  bind  themselves  to  the  forth- 
coming of  the  particular  property  involved  in  the  contest,  It  Is  suffl- 
■cient  as  a  statutory  obligation  and  In  respect  to  the  summary  pro- 
ceedings upon  it  authorized  by  statute,  and  its  validity  or  suffi- 
■ciency  is  not  affected  by  the  fact  that  It  erroneously  recites  the  levy 
of  an  execution  upon  the  property  when  the  levy  in  question  was 
In  fact  that  of  an  attachment.    (Troy  v.  Rogers,  110.) 

2G.  JUDGMENT  UNDER  FORTHCOMING  BOND— CONCLU- 
SIVENESS OF— PARTIES  BOUND  BY.— If,  In  a  contest  of  a  claim 
of  exemption,  a  forthcoming  bond  Is  executed,  an  assessment  of 
the  value  of  the  property  in  contest  by  the  court  and  a  judgment 
sustaining  the  claim  of  exemption  as  authorized  by  statute  are  con- 
clusive as  against  the  parties  to  the  suit  and  the  sureties  on  the 
bond,  no  fraud  or  collusion  intervening.     (Troy  v.  Rogers,  110.) 

27.  BONDS,  FORTHCOMING  —  FORFEITURE  —  RIGHT  OP 
ACTION. — If,  in  a  contest  of  a  claim  of  exemption,  a  judgment  is 
rendered  sustaining  the  claim,  and  a  forthcoming  bond  given  In 
the  action  is  returned  forfeited,  the  exemption  claimant  may  have 
execution  issued  upon  the  forfeited  bond,  or  he  may  sue  thereon 
!n  a  separate  action,  and  he  is  then  entitled  to  recover  as  damages 
the  value  of  the  property  claimed,  as  judicially  determined  in  the 
contest  proceeding.     (Troy  v.  Rogor.«,  110.) 

28.  EVIDENCE— JUDGMENT  RECORD.— The  record  of  a  judg- 
ment in  a  contest  of  a  claim  of  exemption  Is  admissible  In  evidence 
In  an  action  on  a  forthcoming  bond  given  by  the  plaintiff  In  such 
contest    (Troy  v.  Rogers,  110.) 

See  Husband  and    Wife,  4;  Limitations    of    Actions,    4;    Partner- 
ship, & 
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EXECUTORS  AND   ADMINISTRATORS. 

EXECUTORS  AND  ADMINISTRATORS  —  JUDGMENTS 
AGAINST  IN  ANOTHER  STATE.— Only  the  courts  of  the  state  ap- 
pointing an  executor  or  administrator  have  jurisdiction  over  him. 
A  judgment  entered  against  him  in  another  state  is  void  and  can- 
not support  an  action  against  him  in  the  state  of  his  appointment. 
He  has  no  capacity  to  sue  or  to  defend  in  other  states,  except  in 
Bome  Instances,  when  permitted  by  their  laws  to  sue  respecting  as- 
sets there  located.    (Jefferson  v.  Beall,  177.) 

See  "Vendor  and  Purchaser,  6. 

EXEMPTIONS. 
See  Executions. 

EXPERT  EVIDENCE. 
See  Witnesses,  6. 

EXPLOSIVES. 
6ee  Damages,  4;  Nuisance,  8-S. 

FALSE   IMPRISONMENT. 

FALSE  IMPRISONMENT— WARRANT  REGULAR  ON  ITS 
FACE.— If  a  person  Is  imprisoned  by  virtue  of  a  warrant  Issued  by 
a  court  having  jurisdiction  of  the  subject  matter  and.  regular  on 
Its  face,  an  action  for  false  Imprisonment  cannot  be  maintained. 
<Tryon  v.  Plngree,  398.) 

FIREARMS. 

See  Negligence,  3,   4,   14. 

FISHERIES. 

1.  FISH  DO  NOT  BELONG  TO  THE  OWNER  OF  THE  SOIL 
covered  by  the  water  In  which  they  are,  though  he  may  have  a  sole 
and  exclusive  right  to  fish  therein.  His  property  In  them  Is  qualified 
and  can  be  rendered  absolute  only  by  their  capture.  (State  v. 
Therlault,  695.) 

2.  FISH.— THE  RIGHT  TO  TAKE  FISH  FROM  FLOWING 
WATERS,  nonboatable,  pertains  solely  to  the  owner  of  the  lands 
through  which  such  waters  flow.  It  pertains  to  him  personally  and 
is  a  private  right,  but  he  does  not  own  such  flowing  water  and  has 
only  the  right  to  use  it  properly  while  on  its  passage.  Other  land- 
owners on  different  parts  of  the  stream  also  have  the  right  to  take 
fish  therefrom,  and  this  right  carries  with  It  the  common  right  to 
have  fish  Inhabit  and  spawn  In  the  premises,  and  for  this  purpose 
to  have  a  common  passageway  to  and  from  their  spawning  and 
feeding  grounds.     (State  v.  Therlault.  OOTi.) 

3.  CONSTITUTIONAL  LA  W  —  STATUTE  DEPRIVING  A 
LANDOWNER  OF  HIS  RIGHT  TO  FISH  ON  HIS  OWN 
PREMISES.— A  statute  authorizing  the  fish  commissioners  of  a 
state  to  place  fish  In  a  pond  or  stream,  and  thereupon  to  prohibit 
all  fishing  therein  for  three  years,  is  not  unconstitutional,  though 
construed  so  as  to  prevent  an  owner  of  land  from  fishing  In  a 
stream  constituting  a  part  tliereof  during  the  time  involved  In  such 
prohibition.  It  is  not  a  destruction,  but  a  regulation,  of  his  right. 
(State  v.  Thoriault.  095.) 

4.  CONSTITUTIONAL  LAW— FISH.— A  state  may,  by  statute, 
authorize  Its  oflicers  to  go  upon  a  stream,  nonboatable  and  running 
through  the  lands  of  a  private  proprietor,  and  stock  It  with  fish, 
whether  he  consents  or  not.    (State  y.  Therlault,  695.) 
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FIXTURES. 

1.  FIXTURES-CHATTELS  PRESERVED  BY  AGREEMENT. 
If  chattels  are  of  such  nature  that  they  do  not  lose  their  distinctive 
identity  by  annexation,  and  do  not  thereby  become  so  essentially  a 
part  of  the  structure  as  that  their  removal  will  materially  injure 
or  destroy  the  structure,  or  destroy  or  unnecessarily  impair  the 
value  of  the  chattels,  their  original  character  may  be  preserved  by 
agreement  of  the  parties  interested.    (Landigan  v.  Mayer,  521.) 

2.  FIXTURES— AGREEMENT  CONCERNING— RIGHTS  OP 
PURCHASER.— A  purchaser  for  value,  and  without  notice  of  realty 
to  which  chattels  have  been  annexed,  is  entitled  to  them  as  against 
one  who  claims  them  under  a  prior  agreement,  by  which  they  were 
to  preserve  their  original  character  and  not  lose  .their  identity  as 
chattels    (Landigan  v.  Mayer,  521.) 

FORCIBLE  ENTRY  AND  DETAINER. 

CONSTITUTIONAL  LAW— A  STATUTE  AUTHORIZING 
THE  PLAINTIFF  IN  AN  ACTION  OF  FORCIBLE  ENTRY  or  de- 
tainer or  of  unlawful  detainer  to  obtain  a  writ  of  restitution  re- 
storing him  to  the  possession  of  the  property  described  in  his  com- 
plaint upon  giving  a  bond  in  such  sum  as  the  judge  may  order, 
with  two  or  more  sureties  to  be  approved  by  the  clerk,  conditioned 
that  the  plaintiff  will  prosecute  his  action  without  delay  and  pay 
all  costs  that  may  be  adjudged  to  the  defendant  and  all  damages 
he  may  sustain  by  reason  of  the  writ  of  restitution,  should  it  be 
found  to  have  been  wrongfully  sxjed  out,  is  not  unconstitutional.  It 
does  not  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law.  Especially  is  this  true  if  the  statute  provides  that 
the  defendant  may  avoid  the  execution  of  the  writ  of  restitution  by 
giving  on  his  part  a  bond  as  therein  provided  for.  (State  v.  Prather, 
729.) 

FORFEITURE. 
See  Insurance,  22-25. 

FORGERY. 

FORGERY- INSTRUMENT  NOT  SUBJECT  OF.— A  written 
Instrument  purporting  upon  its  face  to  give  authority  to  the  bearer 
to  solicit  and  receive  donations  for  a  fund  ostensibly  under  tho 
control  and  charge  of  a  certain  organization.  Is  not  a  'letter  of 
attorney,"  or  an  "order  for  money,"  within  the  meaning  of  a  stat- 
ute malting  such  instruments  the  subject  of  forgery.  (People  T. 
Smith,  382.) 

See  Negotiable  Instruments,  21-23. 

FORTHCOMING  BONDS. 
See  Executions,  25-27. 

FRANCHISES. 
Bee  Mandamus,  6-7. 

FRAUD. 

ACTIONS.— IF  FRAUDULENT  PURCHASES  are  made  at 
different  times,  each  purchase  constitutes  a  distinct  and  separate 
act  of  fraud,  for  which  the  seller  may  maintain  a  separate  action. 
(Reid,  Murdock  &  Co.  v.  Ferris.,  437.) 

See  Husband  and  Wife,  3;  Limitations  of  Actions,  6. 
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FRAUDULENT  CONVEYANCES. 

1.  VOLUNTARY  CONVEYANCES.— Where  It  is  claimed  that  a 
voluntary  conveyance  is  fraudulent  as  against  creditors,  but  the 
evidence  is  not  sufficient  to  justify  the  court  in  avoiding  it  abso- 
lutely, but  Is  adequate  to  excite  a  well-grounded  suspicion  respect- 
ing the  adequacy  of  the  consideration  and  the  fairness  of  the  trans- 
action, the  conveyance  will  be  permitted  to  stand  only  as  security 
for  the  consideration  actually  paid.     (Withrow  v.  Warner,  501.) 

2.  FRAUDULENT  TRANSFERS  —  DEED  ABSOLUTE  IN 
FORM  INTENDED  ONLY  AS  SECURITY,— The  fact  that  a  deed 
absolute  in  form  is  taken  as  security,  instead  of  a  mortgage,  is  to  be 
considered  in  determining  whether  fraud  was  intended,  but  it  must 
be  upheld  if  shown  to  have  been  given  in  good  faith  and  without 
any  intent  to  defraud.    (Rock  v.  Collins,  885.) 

3.  FRAUDULENT  TRANSFERS.-A  DEED  ABSOLUTE  ON 
ITS  FACE,  but  intended  as  a  mortgage,  is  not  fraudulent  as  against 
creditors  of  the  grantor  for  not  expressing  on  its  face  the  true  nature 
of  the  transaction,  where  the  grantee  did  not  conceal  its  character 
nor  claim  an  absolute  title  thereunder.    (McFarlane  v.  Louden,  883.) 

4.  FRAUD.— THE  FAILURE  TO  RECORD  A  CONVEYANCE 
Intended  as  a  mortgage  for  several  months  after  its  execution  does 
not  make  it  fraudulent,  where  there  was  no  agreement  to  keep  It 
from  the  records.    (McFarlane  v.  Louden,  883.) 

5.  HUSBAND  AND  WIFE— FRAUDULENT  CONVEYANCES 
BETWEEN.— Although  a  deed  to  an  undivided  interest  in  land  exe- 
cuted by  a  husband  to  his  wife  in  consideration  of  the  discharge 
of  her  mortgage  covering  the  whole  tract  is  withheld  from  record 
for  several  years,  and  he  obtains  credit  in  the  meantime  by  repre- 
senting himself  as  the  owner  of  the  whole  tract,  this  is  not  sutfl- 
oient  to  subject  the  land  granted  to  the  claims  of  intervening  cred- 
itors of  the  husband,  in  the  absence  of  proof  that  the  wife  parti- 
cipated In  or  had  any  knowledge,  of  the  fraud.  (Campbell  y.  Bema« 
ly,  883.) 

See  Attachment,  14;  Homestead,  S. 

GARNISHMENT. 
See  Attachment 

iQUARDIAN  AND  WARD. 
See  Homestead,  8. 

HIGHWAYS. 

1.  HIGHWAY,  PUBLIC,  GRADE,  RIGHT  TO  CHANGE.- The 

authorities  of  a  town  have  no  right  to  change  the  grade  of  a  sub- 
urban public  highway  so  as  to  cut  off  or  prejudicially  Interfere 
with  the  right  of  access  thereto  of  an  adjacent  property  owner, 
when  such  change  is  made  at  the  request  and  for  the  sole  benefit 
of  a  street  railway  company.  (Zehren  v.  Milwaukee  Electric  Ry.  etc. 
Co.,  844.) 

2.  HIGHWAYS.  PUBLIC,  PROPERTY  OWNER'S  RIGHT  TO 
OBJECT  TO  ADDITIONAL  BUUDENS  UPON  AND  CHANGES 
IN  THE  GRADE  OF.— An  electric  street  railway  corporation  has 
no  right  to  construct  and  operate  Its  road  upon  a  public  highway 
adjacent  to  a  city  or  to  chance  the  grade  thereof  a.s  against  the 
objection  of  an  owner  of  abutting  property,  nor  can  such  right  be 
granted  to  It  by  town  authorities,  unless  It  first  makes  compensa* 
tlon  to  such  property  owner.  (Zehren  ▼.  Milwaukee  Electric  Ry.  etc. 
Co.,  844.) 

Am.  Bt.  Rep.,  Vol..  LXVII.— « 
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3.  HIGHWAYS,   PUBT.TC,   ADDITIONAL   BURDENS.— An   In- 

terurban  electric  railway  ruuuiiii?  upon  a  public  highway  through 
a  country  town  is  an  addilioual  burden  thereon,  to  which  the  owner 
of  adjacent  property  is  not  obliged  to  submit  without  compensation. 
(Zehren  v.  Milwaukee  Electric  Ry.  etc.  Co.,  844.) 

4.  BICYCLES-TOLL  FOR  ON  HIGHWAYS.— A  statute  author- 
izing an  incorporated  plank-road  ccrmpany  to  exact  tolls,  in  a  speci- 
fied sum,  for  any  "vehicle  drawn  by  one  or  more  animals"  does  not 
apply  to  bicycles.    (Murfin  v.  Detroit  etc.  Road  Co.,  489.) 

HOMESTEAD. 

1.  HOMESTEADS— WHEN  NOT  LOST.— A  homestead  when 
once  acquired,  and  still  occupied  by  the  owner,  is  not  lost  by  the 
death  of  his  wife,  the  arrival  of  his  children  at  the  years  of  ma- 
turity, and  their  removal  from  the  premises.  (Gray  v.  Patterson, 
937.) 

2.  HOMESTEADS— ABANDONIMENT.— A  homesteader  who,  on 
account  of  his  advanced  age  and  his  inability  to  procure  some  one 
to  live  with  him,  takes  up  his  abode  with  his  grown  daughter,  who 
lives  but  a 'short  distance  away,  and  who  constantly  expresses  a 
desire  to  return  and  live  at  his  old  home,  does  not  by  such  removal 
abandon  his  homestead.  (Gray  v.  Patterson,  937.) 

3.  HOMESTEADS— RIGHT  OB'  WIDOW  TO— FORFEITURE 
BY  MISCONDUCT.— Under  a  constitutional  provision  that  "if  the 
owner  of  a  homestead  die,  leaving  a  widow  but  no  children,  and 
said  widow  has  no  separate  homestead  in  her  own  right,  the  same 
shall  be  exempt,''  such  widow  does  not,  by  her  abandonment  of  and 
living  apart  from  her  husband  in  another  state,  forfeit  her  right  to 
his  homestead  upon  his  death,  however  reprehensible  her  conduct 
morally  may  have  been.     (Duffy  v.  Harris,  925.) 

4.  HOMESTEAD— PROCEEDS  OF  THE  SALE  OF  AND  OF 
OTHER  PROPERTY.— If  a  homestead  is  included  in  a  mortgage 
with  other  lands,  and  all  are  sold  for  a  sum  in  excess  of  that  due 
upon  the  mortgage,  the  surplus  remaining  after  the  payment  of  tlie 
mortgage  debt  will  be  deemed  the  proceeds  of  the  sale  of  the  home- 
stead and  exempt  from  liability  for  the  debts  of  its  owner,  wliere 
the  lands  not  included  in  the  homestead  are  worth  less  than  the 
amount  of  the  mortgage  debt.     (Clancey  v.  Alme,  802.) 

5.  HOMESTEADS  — FRAUDULENT  CONVEYANCE  OF.— 
Creditors  of  a  homestead  owner  cannot  attack  a  conveyance  made 
by  him  of  his  homestead,  on  the  ground  that  such  conveyance  is 
fraudulent  as  to  them.     (Gray  v.  Patterson.  937.) 

6.  HOMESTEADS  OF  MINORS— SALE  BY  PROBATE  COURT. 
A  probate  court  in  which  a  guardianship  of  minors  is  pending  has 
power  to  order  the  sale,  for  their  benefit,  of  the  homestead  left  to 
them  by  their  surviving  parent.    (Merrill  v.  Harris,  929.) 

HOMICIDE. 

1.  MURDER  IN  THE  SECOND,  AND  NOT  IN  THE  FIRST 
DEGREE,  may  be  committed  by  the  inflicting  of  Injuries  on  a 
woman  known  to  be  quick  with  child,  from  which  It  dies  after  Its 
birth,  if  there  is  no  evidence  of  express  malice  or  of  an  Intent  to 
take  life,  though  such  injury  consisted  of  beating  the  mother  unlaw- 
fully and  in  a  manner  dangerous  to  life.  Malice  in  such  a  case  Is 
Implied,  and  Implied  malice  Is  the  distinguishing  characteristic  of 
murder  in  the  second  degree.    (Clarke  v.  State,  157.) 

2.  MANSLAUGHTER.— IP  THE  KILLING  OF  A  HUMAN 
BEING   IS   NOT   COMMITTED   NEGLIGENTLY,   but  by  an   act 
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Itself  unlawful  and  dangerous  to  human  life,  from  which  malice  la 
Implied,  it  is  proper  to  refuse  to  instruct  the  jury  respecting  mau- 
slaugliter,  for  the  offense  Is  murder  In  the  second  degree.  (Clarke 
V.  State,  157.) 

3.  INDICTMENT  FOR  KILLING  AN  INFANT— SEX  OF 
CHILD,  WHETHER  MUST  BE  DESCRIBED.— In  an  indictment 
for  killing  an  unnamed  infant  by  Inflicting  injury  on  its  mother 
before  Its  birth.  It  Is  not  necessary  to  sitate  the  sex  of  the  child. 
(Clarke  v.  State,  157.) 

4.  THE  MURDER  OF  AN  INFANT  MAY  BE  COMMITTED 
BY  INFLICTING  INJURY  ON  IT  OR  ON  ITS  MOTHER  while  It 
remains  In  her  womb.  If  therefrom  it  dies  after  first  being  born. 
It  is  otherwise  If  It  dies  from  such  Injury  while  still  In  her  womb. 
(Clarke  t.  State,  157.) 

See  Witnesses,  S. 

HOSPITALS. 
See  Municipal  Corporations,    4^ 

HUSBAND  AND  WIFE. 

1.  DEIFINITION.— MATRIMONIAL     COHABITATION    IS    the 

living  together  of  a  man  and  a  woman,  ostensibly  as  husband  and 
wife,  with  or  without  sexual  Intercourse  between  them.  (Cox  v. 
State,  166.) 

2.  HUSBAND  AND  WIFE.— A  note  executed  to  and  in  the  name 
of  a  husband  and  wife  vests  in  them  as  joint  tenants,  and  upon  the 
death  of  either  belongs  wholly  to  the  survivor.  (Fiedler  v.  Howard, 
865.) 

3.  HUSBAND  AND  WIFE— FRAUD  UPON  CREDITORS  BY 
TAKING  NOTE  IN  JOINT  NAMES  OF.— If  a  husband  and  wife 
have  a  homestead  which  he  wishes  to  sell,  but  she  refuses  to  Join  In 
a  conveyance  unless  a  note  and  mortgage,  to  be  given  for  a  part  of 
the  purchase  price,  are  in  the  joint  names  of  herself  and  husband, 
and  they  are  so  taken,  the  transaction  is  not  fraudulent  as  acrainst 
his  creditors,  and,  upon  his  death,  the  whole  title  to  such  note  vests 
In  her,  and  the  creditors  have  no  interest  therein.  (Fiedler  v.  How- 
ard, 805.) 

4.  THE  COMMUNITY  PROPERTY  OF  A  HUSBAND  AND 
WIFE  Is  subject  to  execution  against  the  husband  for  his  separate 
debt  to  which  the  wife  was  not  a  party,  though  the  effect  of  the  sat- 
isfaction of  such  execution  out  of  such  property  will  be  to  leave  the 
community  without  assets  sufilclent  to  pay  Its  debts.  (Morse  v.  Bs- 
tabrook,  723.) 

5.  MARRIED  WOM.\N— SPENDTHRIFT  TRUSTS— POWER 
OF  TO  CREATE  IN  HER  OWN  FAVOR.-Neither  a  mnrrlcd 
woman,  nor  a  woman  In  contemplation  of  marriage,  can  place  her 
property,  which  would  otherwise  be  responsble  for  debts  contracted 
with  reference  to  it,  beyond  the  roach  of  her  creditors  and  still 
enjoy  the  use  and  benefit  of  It  or  of  its  Income  as  fully  and  com- 
pletely as  she  had  done  before.  Hence,  though  the  Instrument  by 
which  she  created  the  trust  purports  to  authorize  the  trustee  to 
pay  her  the  Income  of  the  property  free  of  the  claims  of  her  cred- 
itors, he  will  be  required  to  pay  out  of  such  income  any  indebtedness 
created  by  her  after  her  marriage  and  chargeable  against  her  sep- 
arate estate.    (Brown  v.  Macglll,  XJ4.) 

See  Evidence,  11;  Fraudulent  Conveyances,  6;  Homestead,  8;  Wii> 

nesses,  8-S. 
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IMPRISONMENT  FOR  DEBT. 
See  Statutes,  3,  4. 

INDIANS. 

INDIANS-JURISDICTION  OF  STATE  COURTS  OVBR.-ln 
the  absence  of  any  treaty  or  act  of  Congress  to  the  contrary,  a  state 
court  has  jurisdiction  of  an  action  by  a  white  man  against  an  In- 
dian belonging  to,  and  i-esiding  with,  a  tribe  on  a  reservation  within 
the  state,  to  recover  moneys  alleged  to  be  due  from  him  on  account 
of  goods  sold  and  delivered  at  such  reservation.  (Stacy  v.  La  Belle, 
879.) 

INDICTMENT. 
See  Homicide,  3. 

INFANTS. 
See  Railroad  Companies,  9-ll« 

INJUNCTION. 

1.  AN  INJUNCTION  BASED  ON  A  VOID  JUDGMENT  or  de- 
cree is  itself  void  and  not  entitled  to  obedience.  (Savage  y.  Stern- 
berg, 751.) 

2.  INJUNCTION— PERSON  NOT  PARTY  TO  A  SUIT  CANNOT 
BE  BOUND  BY.— The  fact  that  an  injunction  has  been  issued  to  a 
municipal  corporation  and  its  treasurer  forbidding  the  payment  of 
city  warrants  does  not  justify  the  refusal  of  that  officer  to  pay  such 
warrants  on  the  demand  of  the  owner  thereof,  when  neither  he  nor 
any  of  his  predeces.sors  in  interest  were  parties  to  the  suit  in  which 
such  injunction  issued.     (Savage  v.  Sternberg,  751.) 

3.  INJUNCTION  IMPOSING  TERMS  THAT  Ti[R  CO]VIPLAlN- 
ANT  SHOULD  SUBMIT  TO  A  LIKE  INJUNCTION.— It  Is  within 
the  power  of  a  court  of  chancery  in  granting  an  injunction  to  a 
suitor  to  Impose  terms  to  the  effect  that  he  be  restrained  from 
doing  the  same  acts  which  his  adversary  is  enjoined  from  doing. 
(Sternberg  v.  Wolff,  494.) 

4.  NATIONAL  BANKS.— AN  INJUNCTION  CANNOT  ISSUE 
AGAINST  A  NATIONAL  BANK  before  a  final  Judgment  in  any 
suit,  action,  or  proceedins?  In  any  state,  county,  or  municipal  court. 
(Hazen  v.  Lyndon ville  Nat.  Banlc,  68().) 

5.  AN  INJUNCTION  SHOULD  NOT  ISSUE  against  the  direc- 
tors or  officers  of  a  corporation,  the  effect  of  which  must  be  to  sus- 
pend its  business  and  make  its  conduct  in  the  ordinary  methods  im- 
possible. It  is  better,  if  the  business  cannot  otherwise  be  carried 
on,  owing  to  dissensions  among  the  directors,  that  a  receiver  should 
be  appointed.    (Sternberg  v.  JVolff,  494.) 

6.  INJUNCTION  AGAINST  VOID  ORDINANCE.— The  enforce- 
ment of  a  void  city  ordinance  may  be  enjoined  in  order  to  prevent 
a  multiplicity  of  suits  at  the  instance  of  any  person  whose  inter- 
ests are  impaired  by  It  provided  the  rights  of  many  persons  are 
affected  by  the  ordinance  the  same  way.     (Chicago  v.  Collins,  224.) 

7.  INJUNCTION  WILL  ISSUE  AGAINST  THE  UNAUTHOR- 
IZED USE  OF  ANOTHER'S  NAME  in  the  conduct  of  a  business, 
though  he  is  not  alleged  to  have  been  damaged  by  such  use.  (Bagby 
&  Rivers  Co.  v.  Rivers,  357.) 

8.  TNJUNOTTON  AGAINST  PROSECUTING  A  SUIT  IN  AN- 
OTHER STATE  OR  COUNTRY.— The  authority  of  a  court  of  chan- 
cery to  restrain  persons  within  its  ■  jurisdiction  from  prosecuting 
suits  in  the  courts  of  other  states  or  of  foreign  countries  is  clear 
and  Indisputable.    (Hazen  v.  Lyndonville  Nat.  Bank,  680.) 
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9.  IXSOLVEXCY  LAWS-INJUNCTION  AGAINST  PRO- 
CEEDINGS IN  OTHER  STATES  TO  AVOID— As  against  credit- 
ors residing  in  a  state  wherein  proceedings  have  been,  or  are  about 
to  be  instituted  against  an  insolvent  debtor,  an  injunction  may  prop- 
erly issue  to  prevent  them  from  maintaining  actions  or  proceedings 
in  other  states  to  avoid  the  effect  of  the  insolvency  laws  of  their 
domicile  by  seeliing  preferences  or  advantages  by  attachment  or 
otherwise  in  such  other  state.  (Hazen  v.  Lyndonville  Nat.  Bftnk, 
680.) 

10.  INJUNCTIONS  —  PROCEEDINGS  PENDENTE  LITE  TO 
AVOID  THE  EFFECT  OF.— If  a  suit  is  brought  to  enjoin  the  pros- 
ecution of  an  action  in  another  state,  and  the  defendants,  to  avoid 
the  effect  of  any  injunction  which  may  be  issued,  assign  to  a  non- 
resident against  whom  any  injunction  which  may  issue  must  be  in- 
operative, the  court  will  do  complete  justice  so  far  as  as  within  its 
Ijuwer,  notwithstanding  the  attempted  defiance  of  its  authority,  and 
to  that  end  may  compel  the  defendants  to  respond  in  damages.  (Ha- 
zen V.  Lyndonville  Nat.  Bank,  680.) 

11.  INJUNCTION  BONDS.— ATTORNEY'S  FEES,  for  defending 
an  injunction  suit  at  the  trial  on  the  merits  may  be  recovered  in 
an  action  on  the  bond,  although  the  injunction  was  not  the  sole 
object  of  the  action.    (Hyatt  v.  Washington,  248.) 

12.  INJUNCTION  BONDS— OBLIGEES.-lf  the  names  of  two 
officials  of  a  city  are  designated  as  such,  and  they  are  named  as 
obligees  in  a  bond  given  in  a  suit  against  the  city  for  an  injunc- 
tion, any  rights  under  such  bond  do  not  accrue  to  such  officers  as 
individuals,  but  as  officers  of  the  municipality.  (Hyatt  v.  Washing- 
ton, 248.) 

13.  INJUNCTION— ACTION  FOR  BREACH  OF  WARRANTY- 
WANT  OF  EQUITY.— If  huid  sold  is  subsequently  discovered  by  the 
purchaser  to  be  public  land,  and  the  purchaser's  son  enters  it  as  a 
homestead  solely  for  his  own  use,  and  evicts  his  father,  a  bill  to 
enjoin  the  purchaser's  action  for  a  breach  of  warranty  Is  without 
equity,  where  it  proceeds  upooi  the  theory  that  the  purchaser  should 
have  notified  the  complainant  of  such  discovery;  that  the  piurchaser 
should  have  entered  the  lantl  and  perfected  the  title  for  the  vendor's 
benefit;  that  by  fraud  and  collusion  between  the  falher  and  sgn  the 
latter  really  entei'ed  the  land  for  the  use  of  his  father;  arid  that 
the  alleged  eviction  was  collusive  and  fraudulent.  (Frlx  v.  Miller, 
67.) 

See  Equity,  15;  Municipal  Corporations,  17;  Nuisance,  1,  6. 

INJUNCTION  BONDS. 
See  Appeal,  17;  Injunctions,  11,  12. 

I 

INSOLVENCY. 

1.  INSOLVENCY  LAW— ASSETS  AFFECTED  BY.— The  Insol- 
vency law  of  Vermont  is  intended  to  embrace  property  of  the  in- 
solvent situate  in  other  states  or  countries  and  to  distribute  such 
property  among  his  creditors,  avoiding  all  preferences,  and  dissolv- 
ing all  attachments  In  favor  of  particular  creditors  made  within  a 
time  specified  before  the  adjudication.  (Hazen  v.  Lyndonville  Nat. 
Bank,  680.) 

2.  INSOLVENCY— DERl^  FOR  LABOR  AS  PREFERRED 
CLAIMS.— A  STATUTE  making  debts  for  labor  preferred  claims 
against  the  estate  of  an  Insolvent  has  reference  to  manual,  rather 
than  Intellectual,  lalx>r,  and  the  work  Intended  to  be  covered  by  the 
statute  is  manual  labor.  (Michigan  Trust  Co.  v.  Grand  Rapdds  Dem- 
ocrat. 486.) 


998  Index. 

8.  INSOLVENCY— DEBTS  FOR  LABOR  AS  PREFERRED 
CLAIMS— MAILING  OLERK.— Under  a  statute  making  debts  for 
labor  preferred  claims  against  the  estate  of  an  insolvent,  a  debt 
due  from  an  insolvent  newspaper  corporation  to  a  mailing  clerk  for 
getting  out,  addressing,  and  mailing  the  paper  to  various  subscrib- 
ers is  a  debt  for  labor,  as  the  work  is  mechanical  and  manual. 
(Michigan  Trust  Co.  v.  Grand  Rapids  Democrat,  48G.) 

4.  INSOLVENCY— DEBTS  FOR  LABOR  AS  PREFERRED 
CLAIMS— INTELLECTUAL  WORK.— Under  a  statute  making 
debts  for  labor  preferred  claims  against  the  estate  of  an  insolvent, 
debts  due  from  an  insolvent  newspaper  coi*poration  to  those  who 
gather  news  items,  do  editorial  work,  prepare  and  correct  copy,  and 
read  proof,  are  not  debts  for  labor,  for  such  work  is  intellectual,  not 
manual,  and  is  not  Intended  to  be  covered  by  such  a  statute.  (Mich- 
igan Trust  Co.  V.  Grand  Rapids  Democrat,  48G.) 

5.  INSOLVENCY— PREFERRED  CT^AIM  MAY  BE  ALLOWED, 
WHEN.— A  court  may,  in  favor  of  an  intervenor,  in  proceedings 
against  an  insolvent,  provide  for  the  payment  of  a  preferred  labor 
claim  out  of  a  fund  in  court,  although  the  claim  was  not  filed  until 
after  a  decree  was  rendered  in  favor  of  other  intervenors,  to  secure 
the  payment  of  preferred  claims,  and  the  decree  has  not  been  re- 
opened or  modified.  (Michigan  Trust  Co.  v.  Grand  Rapids  Demo- 
crat, 486.) 

6.  INSOLVENCY  LAWS— PERSONAL  LIABILITY  OF  REST- 
DENT  CREDITORS  FOR  TAKING  PROCEEDINGS  IN  AN- 
OTHER STATE  TO  AVOID  THE  EFFECT  OF.— If  creditors  of  a 
debtor,  known  by  Ihem  to  be  insolvent,  institute  an  action  in  an- 
other state  and  there  attach  his  property,  and,  during  the  pendency 
of  the  action,  a  suit  is  brought  against  them  in  the  state  of  their 
domicile,  by  the  assignee  of  the  insolvent,  to  enjoin  them  from  tak- 
ing judgment,  and  they,  to  avoid  such  suit,  assign  the  cause  of  action 
to  a  person  resident  in  such  other  state,  who  is  thereupon  substi- 
tuted as  plaintiff,  and  procures  judgment  and  se»3  thereunder  the 
property  so  attached,  such  creditors  are,  in  the  suit  brought  against 
them  by  such  assignee,  answerable  for  the  damages  resulting  from 
their  proceedings.     (Hazen  v.  Lyndonville  Nat.  Bank,  680.) 

See  Corporations,  11,  12;  Equity,  3;  Injunctions,  9. 

INSTRUCTIONS. 

1.  INSTRUCTIONS,  IF  MISLEADING,  SHOULD  BE  RE- 
FUSED.—A  charge,  though  technically  correct,  may  be  so  expressed 
as  to  mislead  the  jury;  and  a  court  should  always  refuse  to  give  such 
a  charge.  (Adams  v.  State,  17.) 

2.  JURY  TRIAI^ASSUMPTION  OF  FACTS  BY  THE  COURT. 
Where  there  is  no  conflict  in  the  evidence,  the  court  may,  in  in- 
Bti'ucting  the  jury,  assume  it  to  be  true,  and  charge  upon  it  directly 
without  any  hypothesis.     (Bynon  v.  State,  163.) 

3.  TRIAL.— INSTRUCTIONS  REQUESTED  BUT  FULLY  COV- 
ERED by  those  already  given  are  properly  refused.  (Spencer  v.  Mc- 
Lean, 271.) 

4.  INSTRUCTIONS  —  CRIMINAL  LAW  —  REASONABLE 
DOUBT— "A  FIXED  CONVICTION."— There  is  no  error  in  refusing 
to  instruct  the  jury,  in  a  criminal  case,  that  they  "are  not  satisfied 
beyond  a  reasonable  douT)t"  unless  they  have  "a  fixed  conviction" 
of  the  truth  of  the  charge,  for  such  an  instruction  is  calculated  to 
mislead  them,  on  account  of  the  ambiguous  words,  "a  fixed  convic- 
tion."    (Adams  v.  State,  17.) 

See  Appeal,  10,  11;  Trial. 
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INSURANCE. 

1.  INSURANCE  —  CONSTRUCTION  OF  POLICY  —  WRITTEN 
AND  PRINTED  PARTS,— The  Avritten  portion  of  a  fire  insurance 
policy  insuring  benzine  as  part  of  a  stock  of  merchandise  overrides 
the  printed  portion  of  the  policy  forbidding  it  to  be  liept.  (Phoenix 
In.  Co.  V.  Flemming,  900.) 

2.  INSURANCE  —  CONSTRUCTION  OP  POLICY  —  WRITTEN 
AND  PRINTED  PARTS.— Benzine  kept  bottled  in  small  quantities 
as  part  of  a  stock  in  ti-ade  is  included  in  a  fire  insurance  policy, 
containing  a  written  description  of  the  property  insured  as  a  stock 
of  drugs  and  chemicals  such  as  usually  kept  for  sale  in  a  drug- 
store, although  the  printed  portion  of  the  policy  stipulates  that  it 
shall  be  void  if  benzine  is  kept  without  an  agreement  indorsed 
on  the  policy.  The  latter  stipulation  refers  to  keeping  benzine  in 
large  quantities.    (Phoenix  Ins.  Co.  v.  Flemming,  900.) 

3.  INSURANCE  —  AMBIGUOUS  POLICY.— If  language  con- 
tained in  a  policy  of  insurance  is  ambiguous  and  susceptible  of  two 
constructions,  any  question  arising  out  of  such  language  must  be  re- 
solved in  favor  of  the  insured.    (Turner  v.  Fidelity  etc.  Ins.  Co.,  428.) 

4.  INSURANCE— DELIVERY  OF  POLICY— Whether  or  not  an 
insurance  policy  has  been  delivered  after  Its  issuance  does  not  de- 
pend upon  its  manual  possession  by  the  assured,  but  upon  the  in- 
tention of  the  parties  as  manifested  by  their  acts  or  agreement,  and 
where  the  contract  of  insurance  is  completed  and  put  in  writing, 
and  the  insured  is  notified  by  the  insurance  agent  that  this  has  been 
done,  and  that  the  policy  is  In  his  possession  for  the  insured,  this 
must  be  deemed  a  sufficient  delivery  of  the  policy  to  render  it  valid 
and  binding.    (Phoenix  Assurance  Co.  v.  McAuthor,  154.) 

5.  EVIDENCE— SECONDARY.— If  an  insurance  policy  or  writ- 
ten contract  is  shown  to  be  In  the  possession  of  the  person  who 
wrote  it,  but  no  notice  Is  served  upon  him  to  produce  It,  his  evidence 
that  he  does  not  know  where  such  writing  is,  and  that  he  cannot 
find  it.  Is  not  sufficient  to  admit  secondary  evidence  of  its  contents. 
(Phoenix  Assurance  Co.  v.  McAuthor,  154.) 

6.  INSURANCE— TOTAL  LOSS— WHAT  IS.— Total  loss  does 
not  mean  the  absolute  extinction  of  a  building.  The  test  is,  whether 
the  building  has  lost  Its  Identity  and  specific  character,  so  that  it 
can  no  longer  be  called  a  building.  If.  though  some  part  of  the 
building  remains  standing  after  a  fire,  that  part  is  not  sufficient  to 
constitute  In  any  sense  a  building,  then,  in  contemplation  of  law, 
there  has  been  a  total  loss.  A  total  loss  is  not  necessarily  negatived 
by  the  fact  that  there  Is  left  standing  some  part  of  the  building, 
worlli  more  In  place  than  the  cost  of  removing  it.  (Santa  Clara  etc. 
Academy  v.  Northwestern  Nat.  Ins.  Co.,  805.) 

7.  INSURANCE—TOTAL  DESTRUCTION  OF  A  BUILDINO, 
WHAT  IS.— If  the  statute  provides  that  when  real  property  covered 
by  an  Insurance  shall  be  wholly  destroyed,  the  amount  written  in 
the  policy  shall  be  taken  to  be  the  true  value  of  the  property  Insured 
and  tlie  true  amount  of  loss  and  measure  of  damages  when  de- 
stroyed, It  Is  not  necessary  to  a  total  loss  that  the  property  Insured 
shall  be  annihilated  or  reduced  to  a  shapeless  mass.  When  the 
Identity  of  the  sfi-uctnre  ns  a  l)ulldlng  Is  destroyed,  so  that  lis 
specific  character  as  such  no  longer' remains,  and  there  Is  notlilng 
left  but  cellar  walls  and  dilapidated  foundations,  the  loss  Is  total 
within  the  meaning  of  the  PfntiMe.  (Santa  Clara  etc.  Academy  T. 
Northwestern  Nat.  Ins.  Co.,  HO').) 

8.  INSURANCF^AMOUNT  OF  RECOVEUY  WHEN  SEV- 
ERAIi  PERSONS  HAVf-]  INSURABLE  INTEUESTS.-If  an  In- 
sured has  some  Instirable  interest  In  the  property  Insured,  the  whole 
amount  of  damages  to  the  property  not  exceeding  the  amount  named 
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In  the  policy  Is  recoverable  by  him,  If  the  damages  thereto  reached 
that  sum,  though  another  person  also  has  an  insurable  interest 
therein.  (Santa  Clara  etc.  Academy  v.  Northwestern  Nat.  Ins.  Co., 
805.) 

9.  INSURANCE— INSURABLE  INTEREST  IN  ANOTHER 
PERSON,  WHEN  DOES  NOT  DIMINISH  THE  AMOUNT  OP 
THE  RECOVERY.— If  a  person  for  whom  a  building  is  in  process 
of  construction  procures  insurance  thereon,  the  agent  Issuing  the 
policy  knowing  that  the  contractors  also  have  an  insurable  Interest 
in  the  building,  the  insurer,  on  the  destruction  of  the  building,  may 
recover  the  entire  amount  of  the  loss,  though  the  contractor  also  had 
an  insurable  Interest  (Santa  Clara  etc.  Academy  v.  Northwestern 
Nat.  Ins.  Co.,  805.) 

10.  INSURANCE  AGAINST  LOSS  BY  FIRE.— Though  the  con- 
tractor of  a  building  in  process  of  construction  is  bound  to  recon- 
struct it  after  its  destruction  by  fire,  this  does  not  entitle  the  Insurer 
to  any  diminution  in  the  amount  for  which  it  is  answerable  upon  a 
loss  by  such  destruction.  (Santa  Clara  etc.  Academy  v.  Northwest- 
ern Nat.  Ins.  Co.,  805.) 

11.  INSURANCE  ON  BUILDING— LIABILITY  OP  CON- 
TRACTOR TO  RECONSTRUCT,  WHETHER  DIMINISHES 
AMOUNT  OF  RECOVERY.— Where  the  owner  of  a  building  in  pro- 
cess of  construction  insures  It,  the  fact  that  the  builder,  on  Its  de- 
struction, before  completion,  is  bound  to  reconstruct  It,  and  does  so, 
does  not  limit  the  amount  which  the  owner  Is  entitled  to  recover  of 
the  insurer.  (Santa  Clara  etc.  Academy  v.  Northwestern  Nat.  Ins. 
Ob.,  805.) 

12.  INSURANCE— ACCIDENT— DEATH  BY  POISON.— An  In- 
surance company,  exempt,  under  an  accident  policy,  from  liability 
in  case  of  death  by  poison.  Is  not  answerable  for  a  death  caused 
by  poison  accidentally  administered.  To  defeat  a  claim  under  the 
policy  it  is  not  necessary  that  the  poison  should  have  been  talien 
with  Intent  to  produce  death.  (Early  v.  Standard  Life  etc.  Ins.  Co., 
445.) 

13.  INSURANCE-ACCIDENT— TOTAL  DISABILITY.  —  When 
the  business  of  the  insured  consists  in  malting  loans  on  personal 
property,  the  fact  that  after  receiving  an  injury  he  goes  to  his  office 
every  day  for  a  short  time  without  doing  any  work  or  business  there, 
does  not  show,  as  matter  of  law,  that  he  is  not  wholly  disabled  from 
prosecuting  any  and  every  kind  of  business  pertaining  to  his  occu- 
pation. This  is  a  question  for  the  jury  to  determine  under  all  the 
facts  In  the  case.    (Turner  v.  Fidelity  etc.  Co.,  428.) 

14.  DEFINITIONS— "TOTAL  AND  PERMANENT  LOSS  OF 
EYESIGHT."— If  a  person  has  become  permanently  blind  In  one 
eye,  he  may,  with  strict  propriety,  be  said  to  have  sustained  "total 
and  permanent  loss  of  eyesight."  (Maynard  v.  Locomotive  Engi- 
neers' etc.  Assn.,  602.) 

15.  INSURANCE— MUTUAL  BENEFIT  SOCIETIES— RECOV- 
ERY FOR  "TOTAL  AND  PERMANENT  LOSS  OF  EYESIGHT." 
A  locomotive  ensineer,  to  whom  a  mutual  benefit  association  has 
issued  a  policy  of  insurance,  and  who  receives  an  injury,  while  en- 
gaged in  a  lawful  employment,  which  causes  the  total  and  perma- 
nent loss  of  the  sight  of  one  ey6,  is  entitled  to  recover  therefor,  where 
a  by-law  of  the  association  provides  that  any  member  shall  receive 
the  full  amount  of  his  policy  if,  while  engaged  in  any  lawful  occupa- 
tion, he  receives  bodily  injuries  which  alone  cause  the  "total  and 
permanent  loss  of  eyesight,"  particularly  where  such  injury  dis- 
ables him  from  pursuing  his  usual  and  accustomed  occupation. 
(Maynard  v.  Locomotive  Engineers'  etc.  Ins.  Assn.,  602.) 
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16.  INSURANCE-MUTTTAL  BENEFIT  ASSOCIATIONS-BY- 
LAWS—INTERPRETATION OP.— The  terms  of  a  by-law  of  an 
association  or  corporation,  organized  for  the  purpose  of  mutual  bene- 
fit and  relief,  must  be  interpreted  liberally  and  reasonably,  and  not 
so  as  to  favor  the  forfeiture  of  the  rights  of  its  members,  or  those 
dependent  upon  them.    (Maynard  v.  Locomotive  Engineers'  etc.  Ins. 

,  Assn.,  602.) 

17.  INSURANCE— MUTUAL  BENEFIT  ASSOCIATIONS— BY- 
LAWS—INTERPRETATION  OF.— If  the  terms  of  a  by-law  of  an 
association  or  corporation,  organized  for  the  purpose  of  mutual 
benefit  and  relief,  are  susceptible  of  two  constructions,  that  must 
be  adopted  which  will  more  nearly  carry  out  the  benign  object  of 
the  association,  and  sustain  the  claim  of  an  injui'ed  member.  (May- 
nard V.  Locomotive  Engineers'  etc.  Ins.  Assn.,  602.) 

18.  INSURANCE— MUTUAL  BENEFIT  ASSOCIATIONS— BY- 
LAW—CONSTRUCTION  OF— AMENDMENT.— If  a  by-law  of  a 
mutual  benefit  society,  providing  that  any  member  shall  receive  the 
full  amount  of  his  policy  if,  while  engaged  In  any  lawful  occupa- 
tion, he  receives  bodily  Injuries  which  alone  cause  the  "total  and 
permanent  loss  of  eyesight,"  Is  amended  after  a  member,  while  en- 
gaged in  a  lawful  employment,  receives  an  injury  which  ultimately 
causes  the  total  and  permanent  loss  of  the  sight  of  one  eye,  but 
before  such  loss  of  eyesight  becomes  permanent,  so  that  the  ex- 
pression "total  and  permanent  loss  of  eyesight"  Is  made  to  read 
"total  and  permanent  loss  of  one  or  both  eyes,"  the  only  effect  of 
the  amendment  Is  simply  to  make  the  true  meaning  of  the  words 
more  apparent.  (Maynard  v.  Locomotive  Engineers'  etc.  Ins.  Co., 
602.) 

19.  INSURANCE— MORTGAGEE— SUIT  BY.— In  an  action  upon 
a  policy  of  fire  Insurance  on  mortgaged  property,  where  the  loss,  if 
any.  Is  payable  to  the  mortgagee,  as  his  Interest  may  appear,  he  may, 
In  case  of  loss,  recover  the  whole  amount  thereof,  in  his  own  name, 
if  the  mortgage  debt  exceeds  the  loss.  (Peck  v.  Girard  F.  &  M.  Ins. 
Co.,  600.) 

20.  INSURANCE— DENIAL  OP  LIABILITY— DAMAGES  RE- 
COVERABLE AFTER  REFUSAL  TO  APPRAISE  OR  ADJUST 
LOSS.— If  an  Insurance  company,  after  a  loss,  not  only  neglects 
and  refuses  to  appraise  property  fully  destroyed  by  fire,  and  to 
make  a  complete  adjustment  of  the  loss,  but  denies  all  liability, 
the  Insured  may  bring  suit,  and  the  court.  In  assessing  damages. 
Is  not  limited  to  the  appraisal  of  property  that  was  not  fully  de- 
stroyed, but  may  assess  damages  on  account  of  property  fully  de- 
stroyed, though  It  was  not  appraised  through  the  fault  of  the  de- 
fendant.    (Stephens  v.  Union  Assurance  Soc,  505.) 

21.  INSURANCE-DENIAL  OF  LIABILITY— EFFECT  OF  OF- 
FER TO  ARBITRATE  AFTER  REFUSAL  TO  APPRAISE  OR 
ADJUST  LOSS.— If  the  Insured,  after  a  loss,  makes  reasonable  af- 
lorts  for  an  adjnstincnt.  but  the  Insurance  company  refuses,  for 
an  unreasonable  length  of  time,  to  appraise  or  adjust  the  loss,  and 
denies  liability,  an  offer  by  it  to  arbitrate  after  the  Insured  has 
brought  suit,  does  not  affect  the  plalntiCf's  right  to  recover. 
(Stephens  v.  Union  Assurance  Soc,  595.) 

22.  INSURANCE  -  FORFEITURE— WAIVER.-  Fdrfelture  of  a 
fire  Insurance  policy  Is  not  waived  by  an  examination  of  the  books 
of  account  of  the  Insured  by  the  Insurer  after  knowledge  of  the 
forfeiture,  when  the  policy  provides  that.  In  case  of  loss,  the  in- 
surer can  examine  such  books  without  waiving  any  condition  of  the 
policy.    (Phoenix  Ins.  Co.  v.  Flcmming,  900.) 

23.  INSURANCE  — FORFEITURE— WAIVER.-If  an  adjuster 
for  a  fire  Insurance  company,  after  a  loss,  states  to  the  assured 


1002  Index. 

that  the  policy  Is  forfeited  for  a  breach  of  Its  conditions,  and  re- 
plies, in  response  to  a  question,  that  the  company  will  insist  upon 
strict  proof  of  the  loss,  he  does  not  thereby  waive  any  existing 
forfeiture.    (Phoenix  Ins.  Co.  v.  Flemming,  900.) 

24.  INSURANCE— FORFEITURE-WAIVER.— The  Issuance  of 
a  policy  of  insurance  with  knowledge  of  facts  which,  by  the  terms 
of  the  policy,  render  it  void,  is  a  waiver  of  such  ground  of  forfeit-' 
ure,  althougli  the  policy  provides  that  its  conditions  shall  not  be 
waived  by  any  ollicer  or  agent  of  the  company  unless  such  waiver 
is  indorsed  upon  the  policy.    (Phoenix  Ins.  Co.  v.  Flemming,  900.) 

25.  INSURANCE  —  FORFEITURE  —  WAIVER  —  BURDEN  OF 
PROOF.— When  forfeiture  of  a  fire  insurance  policy  is  claimed  for 
breach  of  conditions  concerning  the  keeping  of  fireworks,  the  fact 
that  fireworks  were  on  exhibition,  or  that  one  of  the  insurance 
agents,  after  the  policy  was  issued,  purchased  fireworks  in  his  in- 
dividual capacity  at  the  insured  store,  does  not  necessarily  show 
that  another  agent  Issuing  the  policy  knew  of  the  presence  of  such 
fireworks,  so  as  to  constitute  a  waiver  by  him  of  such  forfeiture. 
The  burden  of  proof  is  on  the  insured  to  show  that  the  agent  Is- 
suing the  policy  knew  at  the  time  of  the  keeping  of  such  fireworks, 
or  that  the  other  agent,  with  knowledge,  did  some  act  In  the  course 
of  his  duties  as  such,  recognizing  the  continuing  validity  of  the 
policy.    (Phoenix  Ins.  Co.  v.  Flemming,  900.) 

26.  INSURANCE— COMMENCEMENT  OF  SUIT— WAIVER  OP 
LIMITATIONS.— A  letter  from  an  insurer  to  the  insured,  request- 
ing that  the  matter  of  a  claim  under  the  policy  be  allowed  to  rest 
until  the  adjuster  for  the  insurer  can  see  the  insured  or  his  attorney, 
constitutes  a  waiver  of  a  provision  In  the  policy  limiting  the  time 
for  furnishing  proofs  of  loss  and  beginning  an  action  on  the  policy, 
and  the  insured  does  not  lose  his  right  of  action  by  delay  after  re- 
ceiving such  letter,  although  nothing  more  is  heard  about  the  ad- 
juster.   (Turner  v.  Fidelity  etc.  Co.,  428.) 

27.  INSURANCE— PLEADING  WAIVER  WHERE  PERFORM- 
ANCE OF  CONDITION  IS  ALLEGED.— In  an  action  against  an 
Insurance  company,  where  the  complaint  alleges  the  performance 
of  all  conditions  of  the  policy  required  to  be  performed  on  the  part 
of  the  plaintiff,  it  is  not  alisolutely  necessary  for  the  complaint  to 
allege  a  waiver  of  a  condition  requiring  the  insured  to  submit  to 
an  examination,  and.  in  case  of  disagreement  as  to  the  amount  of 
loss,  that  the  same  should  be  ascertained  by  competent  appraisers, 
where  it  is  alleged  that  the  defendant  refused  to  pay  the  loss,  de- 
nied and  disclaimed  any  liability  in  the  premises  whatsoever,  and 
Btill  refuses  to  pay  the  loss,  and  refuses  to  assign  any  reason  for 
its  action,  although  it  does  not  affirmatively  appear  from  the  com- 
plaint that  any  dispute  had  arisen  which  called  for  an  appraisal 
and  award,  and  the  complaint  does  not  affirmatively  show  that  the 
plaintiff  and  defendant  could  not  agree  upon  the  amount  of  the  loss. 
Proof  of  the  waiver  is  admissible  under  the  general  allegations. 
(Stephens  v.  Union  Assurance  Soc,  595.) 

28.  INSURANCE— WAIVER  OF  CONDITION  AS  TO  TITLE.— 
Notwithstanding  any  condition  in  a  policy  of  insurance  prohibiting 
waiver  of  conditions  therein  except  in  writing  indorsed  thereon  and 
attached  thereto.  If  an  agent  delivers  a  policy  and  receives  the 
premium  with  knowledge  of  a  breach  of  the  condition  in  the  policy 
respecting  the  sole  and  unconditional  ownership  of  the  title  to  the 
property,  such  condition  is  thereby  waived.  This  is  true  notwith- 
standing the  policy  contains  a  provision  prohibiting  an  agent  from 
waiving  any  of  its  conditions  except  by  writing  thereon  or  attached 
thereto.  (Santa  Clara  etc.  Academy  v.  Northwestern  Nat  Ins.  Co., 
805.) 


Index.  1003 

29.  INSURANCE  — A  MORTGAGE  DOES  NOT  WORK  A 
••CHANGE"  OF  INTEREST —A  mortgage  given  ou  property  by  the 
Insured  does  not  effect  a  change  of  interest,  in  violation  of  a  policy 
which  prohibits  such  change.  A  "change"  of  interest  or  title  means 
a  transfer,  not  an  encumbrance.  (Peck  v.  Girard  F.  &  M.  Ins.  Co., 
600.) 

30.  INSURANCE  — CANCELLATION-BURDEN  OF  PROOF. 
If,  in  an  action  to  recover  insurance,  tlie  defeiffee  is  set  up  that  there 
was  a  cancellation  of  the  policy  before  the  loss  b5'  reason  of  a  failure 
to  pay  the  premium  within  five  days  after  notice,  as  required  by  the 
policy,  and  the  evidence  shows  a  completed  contract  by  the  issuance 
and  delivery  of  the  policy,  the  burden  of  showing  such  cancellation 
is  upon  the  defendant,  and  if  there  is  a  conflict  of  evidence  the  ques- 
tion must  be  determined  by  the  jury.  (Phoenix  Assurance  Co.  v.  Mc- 
Arthur,  154.) 

31.  INSURANCE— ACTION  UPON  POLICY— SUBMISSION  OP 
INSURED,  AFTER  LOSS,  TO  EXAMINATION— REPLICATION, 
SUFFICIENCY  OF.— If  the  insured  is  required,  by  the  terms  of  a 
policy  of  fire  insurance,  to  submit  himself,  after  a  loss,  to  an  exam- 
ination, under  oath,  by  anyone  whom  the  insurance  company  may 
name,  It  must  give  him  notice  to  submit  to  such  examination,  or 
the  requirement  is  waived.  Hence,  if  the  defendant  pleads,  in  an 
action  upon  the  policy,  that  the  plaintiff  hafl  failed  to  submit  to  an 
examination  as  requu'ed  by  the  policy,  a  reply  to  the  plea  is  suf&- 
cient,  and  not  demurrable,  where  it  avers  that  no  notice  was  given 
to  the  plaintiff,  but  that  notice  was  given  to  her  husband,  who, 
as  her  agent,  appeared  and  was  examined,  for  such  facts,  if  true. 
show  that  the  company  waived  a  personal  examination  of  the  in- 
sured.    (Western  Assurance  Co.  v.  McGlathery,  26.) 

32.  INSURANCE  — ACTION  UPON  POLICY  WITH  "IRON 
SAFE  CLAUSE'— DELIVERY  OF  INVENTORIES— DEFENSE— 
DEMURRABLE  PLEA.— If  one  of  the  conditions  of  a  fire  insur- 
ance iw)]icy  upon  a  stock  of  goods  is,  that  the  insured  will  make 
a  complete  inventory  of  stock  on  hand,  and,  upon  demand,  after 
loss,  deliver  the  last  preceding  inventoo-y  to  the  ln.<?urance  com- 
pany, the  "last  preceding  inventory"  required  by  such  condition  is 
that  which  was  taken  next  preceding  the  issuance  of  the  policy. 
Hence,  it  is  no  defense  to  an  action  thereon  to  plead  that  Inventories 
were  taken  in  May  and  December  of  the  year  preceding  the  issu- 
ance of  the  policy,  and  that  the  nondelivery  of  tlie  inventoi-y  taken 
In  May  was  a  breach  of  the  condition.  Such  a  plea  Is  demurrable. 
(Western  Assurance  Co.   v.  McGlathery,  26.) 

33.  INSURANCE  — ACTION  UPON  POLICY  WITH  "IRON 
SAFE  CLAUSE"— REPLICATION,  WHEN  INSUFFICIENT.-If 
the  defendant,  in  an  action  upon  a  policy  of  fire  insurance,  after 
setting  out  the  "Iron  Safe  Clause"  of  the  policy  in  a  spechil  plea, 
avers,  as  a  breach,  that  the  plaintiff  "did  not  keep  a  set  of  books 
as  therein  providetl."  a  replication  to  such  plea,  averring  that  the 
plaintiff  "had  substantially  kept  a  set  of  books  from  which  the 
loss  could  have  been  nsceitalned."  and  that  lie  had  offered  to  pro- 
duce "lK>nks  and  evidence"  to  meet  the  defendant's  demand  for 
books  clnhne<l  by  defendnnt  to  be  necessary,  which  offer  was  re- 
fused by  the  defendant,  is  ln.suft!clent.  on  demurrer,  brcausp  it  does 
not  show  that  the  lx)oks  offered  wen>  such  as  the  plnintlfT  was  re- 
quired to  keep.     (Western  As><urancp  Co.  v.  McGlathery.  26.) 

34.  INSURANCE  — ACTION  UPON  POLICY  WITH  "IRON 
SAFE  CLAUSE"— REPLICATION.  WHEN  SUFFICIENT.- If  the 
defendant.  In  nn  action  upon  a  policy  of  fire  Insurance,  pleads  that 
the  plaintiff  did  not  keep  a  set  of  books,  clearly  and  plainly  present- 
ing "a  complete  record  of  business  transacted,  including  all  pur- 


1004  Index. 

chases,  sales,  and  shipments,  both  for  cash  and  credit,"  as  required 
by  the  "Iron  Sale  Clause"  of  the  policy,  a  replication  thereto  Is 
sufficient  where  it  avei-s  that  the  plaintiff  "had  substantially  Icept 
A  set  of  boolts  from  which  the  loss  could  have  been  ascertained." 
(Western  Assurance  Co.,  v.  McGlathery,  2G.) 

INTERSTATE  COMMERCE. 
CORPORATIONS,  FOREIGN— INTERSTATE  COMMERCE. 
Limitations  imposed  by  a  state  upon  the  power  of  a  corporation 
created  under  the  laws  of  another  state  to  malie  contracts  within 
the  state  for  carrying  on  commerce  between  the  states  violates  that 
clause  of  the  federal  constitution  which  confers  upon  Congress  the 
txclusive  right  to  regulate  such  commerce.  (Mearshon  v.  Fottsville 
Lumber  Co.,  560.) 

INTERVENTION. 

1.  INTERVENTION— PARTIES^HOW  MADE,  BY  PRAYER 
THAT  NOTICE  BE  GIVEN— If  a  petition  for  intervention  is  filed 
in  a  pending  chancery  suit,  with  a  prayer  that  notice  of  its  filing 
be  given  to  the  parties  to  the  pending  suit,  this  Is  sufficient  to  make 
them  parties  to  the  intervention.  (Drennan  v.  Mercantile  Trust  etc. 
Co.,  72.) 

2.  INTERVENTION  IN  EQUITY,  EFFECT  OF— PARTIES.— If 
one,  by  Intervention  in  a  court  of  equity,  asserts  a  right  to  prop- 
erty, of  which  the  court  has  jurisdiction,  he  maizes  himself  a  party 
to  the  suit  and  cannot  prosecute  his  right  in  any  other  forum. 
(Steele  v.  Walker,  62.) 

3.  INTERVENTION— PLEADING— INFORMATION  AND  BE- 
LIEF.—The  averment  of  a  material  fact  on  the  Information  and 
belief  of  the  petitioner,  in  a  petition  for  intervention  in  a  pending 
chancery  suit,  is  sufficient.  (Drennan  v.  Mercantile  Trust  etc.  Co., 
72.) 

See  Attachment,  16;  Insolvency,  5;  Receivers,  2, 

JOINT  LIABILITY. 
See  Assault,  8. 

JOINT  TENANCY. 
6ee  Husband  and  Wife,  S> 

JUDGES. 

1.  JUDGE  OF  COURT  OF  LIMITED  JURISDICTION,  WHEN 
NOT  LIABLE  FOR  ACTIONS  BEYOND  HIS  AUTHORITY.— If  a 
judge  of  a  court  of  limited  Jurisdiction  having  authority  as  an  ex- 
amining magistrate,  upon  a  complaint  made  to  him  to  Issue  a  war- 
rant for  the  arrest  of  a  person  complained  of,  does  issue  such  war- 
rant, hears  evidence  against  such  person  under  the  belief  that  he  has 
the  right  to  try  him  for  the  offense  charged,  and  having  heard  such 
evidence,  instead  of  committing  him  for  trial,  imposes  sentence  upon 
him  directing  his  Imprisonment,  such  .iudge  is  not  liable,  if  he  acted 
In  good  faith  and  merely  eiTcd  in  deciding  that  he  had  jurisdiction 
to  pronounce  the  Judgment.    (Robertson  v.  Parker,  889.) 

2.  JUDGE  OF  COURT  OF  LIMITED  JURISDICTION,  LIA- 
BILITY OF.— Where  a  judge  of  a  court  of  limited  or  Inferior  Juris- 
diction secures  Jurisdiction  of  a  person  or  cause,  but  In  the  progress 
of  his  Investigation  or  proceeding  decides  that  he  has  greater  powers 
than  he  actually  possessed,  and  therefore  pronounces  a  judgment 
or  sentence  In  excess  of  his  powers  and  void,  he  Is  not  personally 
answerable  to  a  person  subjected  to  Imprisonment  under  such  Judg- 
ment or  Imprisonment.     (Robertson  v.  Parker,  889.) 


Index.  1005 

3.  JUDGE  OP  COURT  OF  LIMITED  JURISDICTION,  LIA- 
IJILITY  OF  FOR  WILLFUL  ACTS  BEYOND  HIS  AUTHORITY^. 
If  a  judge  of  a  court  of  limited  or  inferior  jurisdiction  sentences  and 
commits  a  pei-soii  willfully,  corruptly,  maliciously,  and  with  ful) 
Icnowledge  of  his  want  of  authority,  he  is  liable  to  an  action  by  the 
person  so  sentenced  or  imprisoned.    (Robertson  v.  Parker,  889.) 

4.  JUDGES  AND  QUASI  JUDGES— DISQUALIFICATION  OP. 
Where  one  performing  tlie  functions  of  a  judge  must  decide  ques- 
tions of  fact,  his  prejudice  against  either  of  the  parties  sufficient  to 
disqualify  him  as  a  juror  equally  disqualifies  him  as  a  judge. 
(Slate  T.  Board  of  Education,  706.) 

See  Municipal  Corporations,  23;  Prohibition,  2. 

JUDGMENT. 

1.  A  JUDGMENT  IS  VOID  AND  ENTIRELY  WORTHLESS 
and  no  one  is  bound  to  obey  it,  if  the  court  pronouncing  it  had  not 
jurisdiction  over  the  subject  matter  of  the  action  or  of  the  persons 
sought  to  be  bound  by  it.    (Savage  v.  Sternberg,  751.) 

2.  JURISDICTION— PRESUMPTION  OF.— If  a  judgment  re- 
cites that  each  of  the  defendants  was  duly  served  with  a  copy  of 
the  summons  and  complaint,  and  that  each  failed  to  appear  within 
the  time  prescribed,  the  fact  that  a  document  on  file  in  the  form  of 
an  affidavit  of  the  service  of  process  does  not  appear  to  have  been 
sworn  to  does  not  overcome  the  recital  of  such  service  contained 
in  the  judgment,  nor  show  that  it  is  void.  (State  v.  Superior  Court, 
724.) 

3.  JUDGMENTS  BY  DEFAULT— RELIEF  PROM— ABUSE  OF 
DISCRETION.— A  judgment  by  default  should  be  set  aside  for  ex- 
cusable mistake  and  an  honest  misunderstanding  by  defendant,  if 
it  appears  that  he  was  Informed  by  his  counsel  on  Monday  that 
the  case  was  set  for  Tuesday,  and,  believing  that  Tuesday  of  the 
next  week  was  intended,  he  attended  at  that  time,  and  then,  for 
the  first  time,  found  that  judgment  had  gone  against  him  by  default, 
at  which  time  he  immediately  applied  to  the  court  to  have  the 
judgment  vacated  on  terms,  and  showed  that  he  had  a  good  and 
meritorious  defense,  aside  from  the  statute  of  limitations,  which 
was  available,  although  not  pleaded.  In  such  case,  a  refusal  to 
set  aside  the  judgment  is  an  abuse  of  discretion  which  may  be  cor- 
rected on  appeal.    (Hanlhorn  v.  Oliver,  518.) 

4.  JUDGMENT  BY  CONFESSION  MAY  BE  ENTERED  NUNC 
PRO  TUNC  as  of  the  date  of  the  filing  of  the  statement  of  confes- 
sion,where  it  Avas  the  duty  of  the  clerk  to  have  entered  such  judg- 
ment forthwith  upon  the  filing  of  the  statement,  and  the  delay  in 
entering  it  was  due  solely  to  his  fault.    (Doughty  v.  Meek,  282.) 

6.  THE  ENTRY  OF  A  JUDGMENT  NUNC  PRO  TUNC  vali- 
dates all  prior  pi'oceedlngs,  Including  the  Issuing  of  executions. 
(Doughty  V.  Meek,  282.) 

6.  A  JUDGMENT  ENTERED  NUNC  PRO  TUNC  must  be  re- 
spected and  enforced  in  the  same  manner  and  to  the  sanie  extent 
as  if  entered  at  the  proper  time.     (Doughty  v.  Meek,  282.) 

7.  JUDGMENT  AG.MNST  A  CESTUI  QUE  TRUST— LIEN  OF 
AGAINST  PURCHASERS  WITHOUT  NOTICE.— A  judgment 
against  a  person  for  whose  benefit  another  holds  the  legal  title 
to  lands  is  not  a  lien  against  a  subsequent  bona  fide  purchaser  from 
the  trustee  without  notice  of  the  trust.  (Block  etc.  Iron  Co.  v.  Hol- 
comb-Brown  Co.,  319.) 

8.  JUDGMENT  OR  DECREE— INTERLOCUTORY  ORDERS- 
DESCRIPTION  OF  PROPERTY— CERTAINTY.— The  general  rule 
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is,  that  property  which  Is  the  subject  of  a  Judgment  or  decree  must 
be  described  with  such  certainty  that  it  may  be  identified  and  dis- 
tinguished from  other  property  of  lilie  kind,  but  this  degree  of  cer- 
tainty is  not  required  as  to  Interlocutory  orders,  for  they  are  not 
the  source  or  foundation  of  title  to  property,  and  errors  will  readily 
be  corrected  by  the  court,  at  the  instance  of  a  party  aggrieved. 
(Steele  v.  Wallier,  62.) 

9.  RES  .lUDICATA.— A  DECREE  IN  EQUITY  DISMISSINO  A 
BILL  WITHOUT  PREJUDICE  has  no  greater  effect  as  res  judicata 
than  a  voluntary  nonsuit  at  law.  (Hazeu  v.  Lyndonville  Nat.  Bank, 
680.) 

10.  JUDGMENT.— AN  ACTION  CANNOT  BE  SUSTAINED  upon 
a  judgment  while  an  execution  is  in  the  hands  of  an  officer  and  a 
levy  thereunder  remains  undisposed  of.    (Thatcher  v.  Lyons,  677.) 

11.  JUDGMENT— VACATING  ON  MOTION.— A  COURT  IS  NOT 
AUTHORIZED,  years  after  the  entry  of  a  judgment,  to  vacate  it 
on  motion,  where  It  contains  a  recital  of  the  service  of  process,  and 
a  writ  of  prohibition  may  issue  to  prevent  such  vacating.  If  the 
defendant  has  any  remedy,  it  is  by  a  bill  in  equity,  or,  perhaps,  by 
a  petition.    (State  v.  Superior  Court,  7^.) 

12.  JUDGMENT  AND  EXECUTION— SATISFACTION  OF  BY 
LEVY.— If  a  debtor  of  a  judgment  debtor  was  garnished  and  ad- 
mitted his  indebtedness,  specifying  the  amount,  and  there  is  no 
showing  that  the  garnishment  was  ever  released,  the  plaintiff  in  the 
execution  must  be  charged  with  the  amount  admitted  to  be  due, 
and  the  judgment  credited  therewith.  (Doughty  v.  Meek,  282.) 
See  Corporations,  4;  Executions,  17;  Executor  and  Administrator; 

Injunction,  1;  Mortgage,  11;  Prohibition,  1;  Suretyship,  13, 
15. 

JUDICIAL  NOTICE. 
See  Evidence,  1. 

JUDICIAL  SALES. 
JUDICIAL  SALES— SETTING  ASIDE  FOR  ADVANCED 
BID.— A  mortgagee  or  other  interested  party  is  not  entitled  to  have 
a  mortgage  foreclosure  sale  of  land  set  aside  before  confirmatioii 
for  the  purpose  of  allowing  him  to  advance  the  bid  of  the  purchaser, 
when  the  sale  is  in  accordance  with  the  decree  directing  It,  and 
the  property  sold  has  brought  Its  market  value,  and  the  purchaser 
and  those  conducting  or  controlling  the  sale  have  committed  no 
fraud,  unfairness,  or  other  wrongful  act.  (Colonial  etc.  Mortgage 
Co.  V.  Sweet,  910.) 

JURISDICTION. 

1.  JURISDICTION  OVER  SUBMERGED  LANDS  ALONG 
NAVIGABLE  WATERS.— A  state  court  Is  not  depHved  of  jurisdic- 
tion, In  an  action  of  ejectment  to  recover  submerged  land,  by  the 
fact  that  the  defendant  Is,  on  behalf  of  the  federal  government,  in 
possession  of  the  land  for  the  purpose  of  erecting  piers  thereon  in 
aid  of  navigation  upon  the  Great  Lakes  and  the  rivers  connecting 
them.     (Scranton  v.  Wheeler,  484.) 

2.  JURISDICTION— ADMISSION,  IN  ANOTHER  STATE.  OF 
SERVICE  OF  PROCESS.— An  admission  of  "due"'  personal  service 
of  a  subpoena,  by  a  defendant  in  another  state,  shows  a  clear  intent 
to  waive  further' service  of  process,  and  Is  sufficient  to  confer,  upon 
a  court  of  this  state,  jurisdiction  of  the  subject  matter  In  a  foreclos- 
nre  proceeding.     (.Tones  v.  Merrill,  475.) 

See  Corporations,  5,  6;  Equity,  4;  Indians;  Judgment,  1,  2. 
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JUSTICE  OF  THE  PEACE. 

1.  JUSTICE  OF  THE  PEACE— APPEAL— JURISDICTION 
AFTER  ADDITION  OF  NEW  PARTIES  AND  DISMISSAL  AS  TO 
OTHERS.— If  a  justice's  court  has  jurisdiction  of  the  parties  to  a 
case  before  it,  and  of  its  subject  matter,  an  appeal  from  the  jus- 
tice's court  to  a  district  court  gives  the  appellate  court  jurisdiction 
of  both.  Hence,  if  new  parties  defendant  are  added  on  such  appeal, 
and  they  entered  an  appearance,  a  dismissal,  in  the  district  court,  as 
to  the  only  party  defendant  in  the  justice's  court,  does  not  deprive 
the  district  court  of  jurisdiction  of  the  case,  or  of  the  parties 
brought  in.     (Hamner  v.  Ballautyne,  G43.) 

2.  OFFICER  DE  FACTO— PRESUMPTION  THAT  PERSON 
ACTING  AS  A  JUSTICE  OF  THE  PEACE  IS.— If  a  judgment  is 
rendered  by  a  person  purporting  to  act  as  a  justice  of  the  peace, 
he  will  be  presumed  to  have  been  in  possession  of  the  office  and  to 
be  at  least  a  justice  de  facto,  and  his  judgment  is  not  subject  to 
collateral  attack.    (McCormack  v.  Cleveland,  827.) 

See  Executions,  3-5;  Statutes,  3;  Witnesses,  2. 

LANDIX>RD  AND  TENANT. 

1.  LANDLORD  AND  TENANT— HOLDING  OVER— RENEW- 
AL OF  LEASE.— If  a.  tenant  for  a  term  of  years  holds  over,  the 
landlord  has  a  right  to  treat  his  act  as  a  renewal  of  the  lease  for 
another  year,  although  shortly  before  the  expiration  of  the  lease, 
and  after  the  work  of  removal  is  begun,  with  an  intention  to  va- 
cate, the  tenant  becomes  seriously  sick  and  dies  before  such  worlc 
is  finished.    (Mason  v.  Wierengo,  461.) 

2.  LANDLORD  AND  TENANT— HOLDING  OVER.— THE  ACT 
OF  GOD  does  not  excuse  a  lessee  from  the  pei'formance  of  his 
express  contract  to  yield  possession  at  the  expiration  of  his  lease. 
(Mason  v.  Wierengo,  461.) 

3.  LANDLORD  AND  TENANT— HOLDING  OVER— INTEN- 
TION OF  LESSEE.— The  right  of  a  landlord,  in  a  lease  for  a  term 
of  years,  to  treat  a  holding  over  as  a  renewal  of  the  lease  for  a 
3'ear,  is  not  affected  by  the  Indention  of  the  tenant,  and  the  latter 
cannot,  therefore,  defend  against  a  claim  for  rent  by  showing  that 
he  had  no  intention  of  renewing  his  lease.  (Mason  v.  Wierengo, 
461.) 

LARCENY. 
DOGS— PROPERTY  IN.— By  the  common  law.  dogs  were  not 
recognized  as  property  and  were  not  subjects  of  larceny,  but,  under 
a  statute  making  It  a  crime  to  steal  any  money,  goods,  or  chattels 
of  another,  one  may  be  guilty  of  larceny  in  stealing  a  dog.  It  is  a 
chattel.    (Hamby  t.  Samson,  285.) 

lex:  LOCL 
See  Negotiable  Instruments,  7. 

LIBEL. 

1.  LIBEL-WORDS  NOT  ACTIONABLE  PER  SB.— An  untrue 
and  malicious  charge  published  In  printing  or  writing  is  actionable 
wlien  damages  are  shown  to  have  resulted  therefrom  as  a  natural 
and  probable  consequence  thereof,  although  the  words  used  are  not 
actionable  per  se.    (Hollenl>eck  v.  RIstlue.  .30(5.) 

2.  LIBEL.- To  publish  of  one  that  he  has  for  several  years  owod 
medical  services,  and.  on  being  sued  therefor,  pleaded  the  statute 
of  limitations,  is  actionable.  If  the  charge  Is  false  and  the  pul^U- 
catlon  results  In  his  being  disrhargod  from  his  employment  and  the 
consequent  loM  of  the  means  of  support  (HoUcubeck  ▼.  Ristino,, 
800.) 
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8.  LIBEL.-STATEMENTS  AS  TO  ONE'S  INTEGRITY  AND 
FITNESS  FOR  A  TRUST  in  which  he  is  employed,  whether  they 
ai-e  mere  expressions  of  opinion  or  not,  are  actionable  if  the  criti- 
cism is  founded  upon  false  statements  of  matters  of  fact  (Hollen- 
beck  V.  Ristine,  306.) 

4.  LIBEL.— If  there  is  evidence  tending  to  prove  that  the  plain- 
tiff was  discharged  from  his  employment  solely  by  reason  of  a 
libelous  communication  addressed  by  the  defendant  to  the  plain- 
tiflf's  employer,  the  jury  should  be  left  to  determine  the  cause  of 
such  discharge.    (HoUenbeck  v.  Ristine,  306.) 

5.  LIBEL.— For  words  spoken  or  written  in  the  course  of  a  judi- 
cial proceeding  or  in  giving  evidence  therein  no  action  wfll  lie. 
Hence  the  owner  of  real  property  cannot  maintain  an  action  for  the 
disgrace  and  disrepute  into  which  he  is  brought  on  account  of  the 
advertising  for  sale  of  such  property  under  an  unfounded  claim. 
(Gore  V.  Condon,  352.) 

6.  LIBEL.— ACTION  FOR  WORDS  NOT  DEFAMATORY.— 
Though  words  published  of  a  person  ai-e  not,  in  contemplation  of 
law,  defamatoiy,  yet  if  he  who  published  them  intentionally  there- 
by caused  loss  or  damage  to  another  without  justifiable  cause  and 
with  malicious  purpose,  the  person  thus  injured  may  recover  in  an 
action  of  tort  the  damages  sustained  as  the  .natural  and  proximate 
result  of  the  wrong.     (HoUenbeck  v.  Ristine,  306.) 

7.  LIBEI^PRIVILEGED  COMMUNICATIONS— MALICE.-A 
libelous  communication  cannot  be  privileged  if  actuated  by  malice. 
(HoUenbeck  v.  Ristine,  306.) 

LIENS. 
See  Banks  and  Banking,  1, 

LIMITATIONS  OF  ACTIONS. 

1.  LIMITATION  OF  ACTIONS— ST ATT'TE  CHANGING  PE- 
RIOD.—A  statute  changing  the  period  of  limitation  of  actions  applies 
only  to  prospective  and  not  to  antecedent  transactions,  unless  the 
letter  of  the  statute  or  its  necessary  and  inevitable  intent  requires  It. 
(Walker  v.  Burgess,  775.) 

2.  STATUTE  OF  LIMITATIONS.— Though  a  plaintiff  Is  re- 
quired to  ask  leave  of  the  court  before  Instituting  an  action  his 
failure  to  apply  for  and  obtain  such  leave  does  not  enlarge  the  time 
allowed  by  th^e  statute  within  which  to  commence  such  action. 
(Spokane  County  v.  Prescott,  733.) 

3.  STATUTE  OF  LIMITATIONS.— AN  ACTION  AGAINST 
THE  SURETIES  ON  THE  BOND  OF  A  COUNTY  TREASURER 
for  his  default  in  not  paying  over  moneys  received  by  him  is  not 
within  that  provision  of  the  statute  of  limitations  providing  for 
actions  upon  contracts  in  writing  or  arising  out  of  written  agree- 
ments, but  is  within  the  provision  relating  to  contracts  or  liabilities 

.  not  in  writing  and  not  arising  out  of  a  written  instrument.    The 

'  duties  of  the  treasiirer  were  fixed  by  law  and  not  by  his  bond,  and 

the  liability  sought  to  be  enforced  resulted  from  a  breach  of  the 

'  duty  imposed  by  statute  and  not  by  the  bond.    The  undertaking 

'  of  the   sureties  is   collateral  that  their   principal  will   perform  his 

duties,  and  no  action  can  be  sustained  against  them  when  none  can 

be  sustained  against  him.    (Spokane  County  v.  Prescott,  733.) 

4.  STATUTE  OF  LIMITATIONS  IN  ACTIONS  ON  JUDG- 
MENTS—SUSPENSION OF  BY  A  LEVY  OF  EXECUTION.— A 
levy  upon  personal  property  operates  as  a  satisfaction  of  the 
judgment  for  the  time  being  and  suspends  the  right  to  action 
thereon.    Hence,  in  computing  the  time  in  which  an  action  may  be 
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maintained  upon  a  judgment,  the  period  while  the  right  of  action 
was  suspended  by  the  levy  of  an  execution  must  be  excluded. 
(Thatcher  v.  Lyons,  677.) 

5.  LIMITATION  OP  ACTIONS— ACCOMMODATION  NOTE 
OF  STOCKHOLDERS  OF  CORPORATION— PAYMENT  BY  COM- 
PANY.—A  joint  note  executed  by  the  individual  stockholders  of  a 
corporation,  for  its  accommodation,  is  not  taken  out  of  the  statute 
of  liinitrttious  by  a  payment  made  by  the  company,  where  thei'e  is 
nothing  to  show  that  the  makers  intended  to  give  the  company  au- 
thority to  extend  the  note  beyond  the  statutory  period.  Such  an 
intention  is  not  shown  by  the  fact  that  all  parties  knew  the  note 
to  be  accommodation  paper,  that  payments  made  by  the  com- 
pany were  made  on  Its  own  behalf,  upon  an  obligation  which  It  was 
morally  bound  to  pay,  and  that  the  makers  wished  and  expected  it 
to  pay.    (Patterson  v.  Collier,  440.) 

6.  DEEDS— LAND  INCLUDED  BY  FRAUD— LIMITATIONS.— 
If  land  not  Intended  to  be  conveyed  is  Included  in  a  deed  through 
the  active  fraud  of  the  grantee  and  without  the  knowledge  of  the 
grantor,  who  continues  in  possession,  the  statute  of  limitations  does 
not  begin  to  run  against  him  until  he  has  knowledge  of  the  fraud 
or  such  notice  as  puts  him  on  inquiry.    (Davis  v.  Monroe,  581.) 

7.  LIMITATIONS  OP  ACTIONS-RIGHT  OF  ASSIGNEE  OF 
NOTE  TO  PLEAD.— The  assignee  of  a  note  may  plead  the  statute 
of  limitations  against  a  setoff  based  upon  a  claim  against  his  aa-- 
signor.    (Walker  v.  Burgess,  775.) 

See  Suretyship,  3. 

MAGNETIC  VARIATION. 
See  Boundaries,  7. 

MALICIOUS  PROSECUTION. 

1.  MALICIOUS  PROSECUTION  OF  CIVIL  SUIT  BY  SUM- 
MONS ONLY.— An  action  for  damages  for  the  malicious  prosecution 
of  a  civil  suit  without  probable  cause  cannot  be  maintained,  when 
the  process  In  the  suit  so  prosecuted  is  by  summons  only,  and  is 
not  accompanied  by  the  arrest  of  the  person  or  seizure  of  property 
or  other  special  Injury,  not  incident  to  all  similar  suits.  (Smith  v. 
Michigan  Buggy  Company,  242.) 

2.  MALICIOUS  PROSECUTIONS— EVIDENCE.— In  an  action 
for  malicious  prosecution  based  upon  an  action  by  an  executive 
officer  for  an  alleged  conspiracy  to  obstruct  him  in  the  exorc-Iso  of 
his  right  to  examine,  In  his  official  capacity,  the  books  of  another 
whether  he  was  acting  in  the  exprclse  of  his  lawful  right  to  examine. 
hi  his  official  capacity,  or  in  his  private  capacity  in  attempting  to 
make  such  examination,  is  a  material  Inquiry,  and  evidence  that  he 
was  merely  seeking  to  aid  nn  individual  in  obtaining  access  to  the 
records,  and  an  examination  of  such  books,  Is  relevant  and  admis- 
sible.    (Tryon   v.  IMugree,  398.) 

3.  MALICIOUS  PROSECUTION— PROB.\BLE  CAUSE.-If.  in 
an  action  for  malicious  prosecution.  It  Is  shown  that  the  defend- 
ant, before  the  commencement  of  the  prosecution,  made  a  full  and 
fair  statement  of  the  facts  to  counsel  and  was  advised  that  they 
coni-itituted  a  criminal  offense,  and,  believing  and  relying  upon  such 
advice,  commenced  thp  criminal  proceeding,  he  is  not  guilty  of  ma- 
licious prosecution.    (Tryon  v.  PIngree,  308.) 

4.  MALICIOUS  PROSECUTION— EVIDENCE  OF  WANT  OF 
PROBABLE  CAUSE.— The  acquittal  of  a  defendant  on  the  trial 
of  a  criminal  charge  Is  not  prima  facie  evidence  of  want  of  proba- 
ble cause  for  the  prosecution.    (Eastman  t.  Monastefl,  &31.) 

▲Jt.  ttt.  Rsr.,  You  LXVIL-M 
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MANDAMUS. 

1.  MANDAMUS.— A  DEMAND  FOR  THE  PERFORMANCE 
■OF  A  PUBLIC  DUTY  need  not  precede  the  application  for  a  writ 
<tt  mandate,  when  it  appears  that  the  performance  of  such  duty  has 

been  discontinued  without  any  definite  intention  of    resuming    it. 
4State  V.  Spolcane  Street  Ry.  Co.,  739.) 

2.  MANDAMUS— DEMAND  AS  A  PREREQUISITE  TO  A  SUIT 
FOR.— Where  the  duty  to  be  performed  is  of  a  public  nature  or 
affecting  the  public  at  large,  it  is  not  necessary  that  a  demand  for 
its  performance  precede  an  application  for  a  writ  of  mandate. 
Hence  a  writ  of  mandate  to  compel  the  operation  of  a  street  rail- 
way may  issue,  though  a  demand  for  such  operation  did  not  ante- 
date the  application  for  the  writ.  (State  v.  Spokane  Street  Ry.  Co., 
739.) 

3.  MANDAMUS  FOR  THE  PERFORMANCE  OP  A  PUBLIC 
DUTY,  RIGHT  OF  PRIVATE  CITIZEN  TO  APPLY  FOR.— Priv- 
ate citizens  may  move  for  a  mandamus  to  enforce  a  public  duty, 
not  due  to  the  government  as  such,  and  hence  may  apply  for  a  writ 
■to  compel  the  operation  of  a  street  railway.  (State  v.  Spoliane  Street 
JRy.  Co.,  739.) 

4.  MANDAMUS  FOR  THE  PERFORMANCE  OF  A  PUBLIC 
DUTY— INTEREST  SUFFICIENT  TO  SUPPORT  AN  APPLICA- 
TION FOR.— One  who  owns,  resides  upon,  and  has  improved  prop- 
erty near  the  end  of  a  street  railway  line,  relying  upon  its  continued 
operation,  has  such  an  interest  that  he  is  entitled  to  maintain  an  ap- 
plication for  a  writ  of  mandate  to  compel  the  resuirptiou  of  the 
operation  of  such  line,  if  it  has  been  discontinued.  (State  v.  Spokane 
Street  Ry.  Co.,  739.) 

5.  MANDAMUS  TO  COMPEL  OPERATION  OF  AN  UN- 
PROFITABLE LINE  OF  RAILWAY.— The  fact  that  the  operation 
•of  a  street  railway  has  proved  unprofitable  constitutes  no  defense 
to  an  application  for  a  writ  of  mandate  to  compel  the  resumption 
of  such  operation.  The  railway  corporation  cannot  retain  its  fran- 
chise, and,  at  the  same  time,  refuse  to  perform  its  duties.  (State 
T.  Spokane  Street  Ry.  Co.,  739.) 

6.  FRANCHISE,  WANT  OF,  AS  A  DEFENSE  TO  AN  APi'I  I  A- 
TION  FOR  A  WRIT  OF  MANDATE.— A  street  railway  corpora- 
tion which  has  for  several  years  continuously  and  without  objection 
occupied  the  streets  of  a  municipality  for  its  railway  purposes  can- 
not resist  an  application  for  a  writ  of  mandate  to  compel  it  to  con- 
tinue the  operation  of  such  railway  on  the  ground  that  it  has  no 
grant  of  a  franchise  from  such  municipality.  Under  these  circum- 
Btances  the  city  could  not,  as  against  the  railway,  raise  the  ol)jec- 
tion  of  the  absence  of  such  grant;  neither  can  the  railway  raise  It 
against  the  city.    (State  v.  Spokane  Street  Ry.  Co.,  739.) 

7.  STREET  RAILWAYS— MANDAMUS  TO  COMPEL  OPLRA- 
TION  OF.— If  a  corporation  entitled  to  construct  and  maintain  a 
street  railway  does  construct  and  maintain  it,  and  thereafter  discon- 
tinues such  operation,  it  omits  a  duty  which  it  owes  to  the  public  and 
may,  by  a  writ  of  mandamus,  be  compelled  to  resume  the  perform- 
ance of  such  duty.  It  is  no  defense  to  the  application  for  such  writ 
that  the  city  might,  on  proper  proceedings,  forfeit  the  franchise  of 
the  railway,     (State  v.  Spokane  Street  Ry.  Co.,  739.) 

8.  MANDAMUS  IS  THE  PROPER  REMEDY  to  compel  a  city 
treasurer  to  pay  warrants  properly  drawn  upon  him.     (Savage  v. 

-Sternberg,  751.) 

9.  MANDAMUS— PARTIES  TO  APPLICATION  FOR.— To  a 
proceeding  to  compel  a  city  treasurer  to  pay  warrants  Issued  by  It, 
the  city  is  not  a  necessary  party.    (Savage  y,  Sternberg,  751.) 
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MARRIAGE  AND  DIVORCE. 

1.  MARRIAGE,  PROOF  OP  FOREIGN,  WHEN  SUFFICIENT. 
If  a  foreign  marriage  is  shown  to  have  been  solemnized  in  church 
by  a  person  assuming  the  office  of  a  priest  or  minister,  it  will  be 
presumed,  in  favor  of  the  marriage,  that  it  is  in  accordance  with 
the  law  of  the  country,  and  valid.  If  such  a  marriage  is  shown, 
especially  if  followed  by  cohabitation,  the  burden  is  on  him  wlio 
denies  Its  validity  to  show  that  the  laAV  required  some  further  act 
to  make  it  valid.    (Lanetot  v.  State,  800.) 

2.  ALIMONY— POWER  OF  COURT  TO  PROVIDE  FOR 
AFTER  A  DIVORCE.— Under  a  statute  declaring  that  if  a  judgment 
provide  for  alimony  or  other  allowance  for  a  wife  and  children, 
or  either  of  them,  the  court  may,  from  time  to  time,  on  petition  of 
of  either  party,  revise  and  alter  such  judgment  respecting  the 
amount  of  alimony  or  allowance,  the  court  which,  at  the  granting 
of  a  divorce,  made  no  provision  whatever  for  alimony  or  allowance, 
cannot  subsequently  and  after  expiration  of  the  term  make  a  pro- 
vision upon  these  subjects.    (Bassett  v.  Bassett,  8G3.) 

See  Bigamy,  3;  Parent  and  Child,  3-5. 

MASTER  AND  SERVANT. 

1.  MASTER  AND  SERVANT— DUTY  OF  SERVANT  IN  RE- 
SPECT TO  DEFECTS  IN  TOOLS  AND  APPLIANCES.— A  master 
may  rely  on  the  duty  of  his  servant  to  observe  the  defects  and  dan- 
gers which  reasonable  attention  to  the  work  In  hand  will  generally 
disclose  to  a  person  of  ordinary  intelligence  and  experience  in  such 
work.     (Borden  v.  Daisy  Roller  Mill  Co.,  816.) 

2.  MASTER  AND  SERVANT— ASSUMPTION  OP  RISKS.— If  it 
is  no  part  of  the  duty  of  an  employ^  to  take  goods  up  and  down  o^ 
an  elevator,  the  dangers  attending  that  work  are  not  incidental  to 
his  employment,  nor  assumed  by  him  by  virtue  of  his  contract  of 
service  although  he  understands  how  to  run  such  elevator  and  h&s 
used  it  a  number  of  times.    (Dallemand  v.  Saalfeldt,  214.) 

3.  MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS.-If 
an  employe  performs  a  particular  service  outside  the  scope  of  his 
employment  by  order  of  his  master,  given  through  a  foreman,  the 
risk  of  Injury  while  thus  employed  is  not  necessarily  assumed  by 
him  by  virtue  of  his  employment,  and  though  he  has  knowledge  of 
the  dangers  of  such  service,  he  is  not  bound  to  disobey  on  pain 
of  assuming  the  risk,  but  may  perform  the  service  anu  lioUl  the 
master  liable,  unless  the  danger  Is  such  that  an  ordinarily  pru- 
dent man  would  not  encounter  it.  This  rule  applies  to  a  servant 
using  an  elevator  with  knowledge  of  its  unsafe  condition.  (Dalle- 
mand V.  Saalfeldt,  214.) 

A.  MASTER  AND  SERVANT  —  ASSUMPTION  OF  RISK - 
QUESTION  OP  FACT.— The  question  whether  one  employed  to 
do  a  certain  kind  of  work,  and  who  was  killed  while  doing  another 
kind,  was  a  mere  volunteer,  or  was  acting  under  the  order  of  one 
having  authority  to  direct  him.  Is  for  the  jury  to  determine,  where 
n  foreman  gave  such  order  to  a  group  of  men  of  which  the  de- 
ceased was  one  without  specifying  which  was  to  act;  and  the  de- 
ceased had  done  such  work  before  and  had  not  been  forbidden  to  do 
IL    (Dallemand  v.  Saalfeldt,  214.) 

5.  NEGLIGENCE —  CONTRIBUTORY  — EVIDENCE.— A  find- 
ing that  an  employfi.  killed  by  falling  down  an  elevator  shaft,  was 
at  the  time  exercising  due  care  for  his  safety,  Is  justified  by  evi- 
dence that  he  was  an  Intelligent,  sober,  and  careful  man,  when 
tljere  was  no  eye-witnesses  to  tlie  accident  and  no  countervailing 
evidence.    (Dallemand  v.  Saalfeldt,  214.) 
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6.  NEGLIGENCE-PERSON  INJURED,  WHEN  NOT  AN  EM- 
PLOYE.—If  a  person  goes  to  a  window  to  receive  pay  due  to  a  dis- 
charged employe  of  a  corporation,  and  is  tliere  injured  tlirougli  tlie 
negligence  of  another  employ^,  the  person  so  injured  is  not  a  co- 
employS,  and  hence  is  not  precluded  from  recovering  for  such  Injury 
(Carroll  v.  Chicago  etc.  R.  R.  Co.,  871.) 

7.  MASTER  AND  SERVANT— NEGLIGENCE  OF  ELEVVTOK 
PROPRIETOR.— The  fact  that  the  owner  of  an  open  elevator  who 
operates,  or  allows  it  to  be  operated,  with  the  doors  leading  into 
it  open,  with  a  bar  across  them,  and  the  horizontal  edge  of  \he 
partition  projecting  downward  from  above,  so  as  to  make  it  unsafe 
to  one  on  the  ascending  elevator  and  necessarily  standing  near  the 
opening  to  worli  the  cable,  when  taken  in  connection  with  the  fact 
that  such  elevator  is  thus  maintained  in  violation  of  a  city  ordi- 
nance, is  sufficient  to  establish  the  negligence  of  the  owner  of  the 
elevator  toward  an  employe  who  is  killed  by  falling  into  the  shaft 
while  operating  the  elevator.    (Dallemand  v.  Saalfeldt,  214.) 

MECHANICS'  LIEN. 

1.  MECHANICS'  LIEN.— SERVICES  FOR  WHICH  MAY  BE 
CLAIMED.— One  agreeing  to  furnish  a  plant  for  the  manufacture 
of  gas  and  a  man  to  operate  it  for  thirty  days,  to  test  the  machinery, 
is  entitled  to  assert  a  mechanics'  lien  for  the  services  of  such  man. 
(Peatman  v.  Centervilie  Light  etc.  Co.,  270.) 

2.  MECHANICS'  LIEN— SERVICE  FOR  WHICH  MAY  NOT 
BE  ASSERTED.— One  furnishing  a  plant  to  manufacture  gas,  and  a 
man,  for  thirty  days  after  its  completion,  to  instruct  the  superinten- 
dent, is  not  entitled  to  a  mechanics'  lien  lor  the  value  of  the  services 
rendered  in  such  instruction.  (Peatman  v.  Centervilie  Light  etc. 
Co.,  276.) 

3.  MECHANICS'  LIEN— SERVICES  FOR  WHICH  CANNOT 
BE  ASSERTED.— If  in  a  contract  to  furnish  machines  is  also  in- 
cluded the  right  to  use  certain  patent  rights,  a  mechanics'  lien  can- 
not be  asserieu  for  tlie  value  of  the  use  of  such  rights.  (Peatman  v. 
v"euterville  Light  etc.  Co.,  276.) 

'I  AfFrHANICS'  LIEN  INCLUDING  CLAIMS  OF  INDEFI- 
NITE AMOUNT  FOR  A  PURPOSE  FOR  WHICH  A  LIEN  DOES 
NOT  EXIST.— If  one  agrees  to  furnish  a  gas  plant,  to  instruct  the 
superintendent  for  thirty  days,  and  also  to  give  the  right  to  use  cer- 
tain patent  rights,  aU  for  a  gross  sum  specified,  and  it  does  not  ap- 
pear what  part  thereof  was  for  the  two  latter  items,  no  lien  can  be 
established  for  any  part  of  the  demand.  (Peatman  v.  Centervilie 
Light  etc.  Co.,  276.) 

'■'TANICS'     LIENS— OIL-WELL.— A     mechanic's    or   ma- 
terialman's lien  may  be  had  and  enforced  against  an  oil-well  for 
labor  done  and  material  furnished  in  drilling  such  well.    Oil-wells 
are  "structures"   witli'ii   the  meaning  of  the  mechanic's  lien  law. 
sk<   I  V.  Gallagher,  250.) 

6.  MECHANICS'  LIENS— REPAIRS  OR  FIXTURES.— If  a  me- 
chanic, at  the  request  of  the  lessee  of  a  building,  puts  therein  doors 
and  casings,  wainscoting  attached  with  screws  to  strips  nailed  to 
the  wall,  and  veneering  also  nailed  to  the  wall,  he  Is  entitled  to  a 
mechanic's  lien  on  the  lessee's  interest  for  his  labor  and  materials. 
Such  materials,  when  placed  in  position,  constitute  alterations  or 
repairs,  and  not  domestic  or  ti-ade  fixtures.  (Matthiesen  v.  Arata, 
535.) 

7.  MECHANICS'  LIENS— BUILDING  WHETHER  NEW  OR 
ONLY  ALTERED.— Under  a  statute  giving  a  lien  for  work  done  or 
material  furnished  in  erecting  a  building,  the  lien  cannot    be  eh- 
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forced  for  alteration  or  repairs,  but  If  the  structure  of  the  build- 
ing is  so  completely  changed  that  in  common  parlance  it  may  prop- 
erly be  called  a  new  building  or  a  rebuilding,  it  comes  within  the 
statute.  Newness  of  structure  in  the  main  mass  of  the  building, 
an  entire  change  of  external  appearance  which  denotes  a  different 
building  from  that  which  gave  place  to  It,  though  some  parts  of 
the  6ld  may  have  entered  into  It,  is  what  constitutes  a  new  build- 
ing, as  distinguished  from  one  altered  or  repaired.  (Warren  v.  Free- 
man, 583.) 

8.  MECHANICS'  LIENS— QUESTION  OF  LAW.— Whether  a 
structure  Is  a  new  one,  as  distinguished  from  an  old  one  merely  re- 
paired or  altered,  so  as  to  confer  a  right  to  a  mechanic's  lien,  is  a 
question  for  the  trial  court,  when  the  evidence  descriptive  of  the 
changes  made  In  the  old  building  is  not  contradicted.  (Warren  v. 
Freeman,  583.) 

9.  MECHANICS'  LIEN— PERFECTING  IN  FAVOR  OF  AS- 
SIGNEE.—An  assignment  of  a  debt  before  the  Hen  is  perfected  in- 
vests the  assignee  with  the  right  to  perfect  and  file  the  lien.  (Feat- 
man  V.  CentervlUe  Light  etc.  Co.,  276. 

10.  MECHANICS'  LIEN.— THE  FILING  OF  A  CLAIM  for  a 
mechanics'  lien  within  the  time  prescribed  In  the  statute  Is  not  es- 
sential except  as  against  purchasers  or  incumbrancers  In  good  faith 
without  notice,  whose  rights  accrue  after  the  expiration  of  the  time 
fixed  for  filing  the  statement.  (Peatman  v.  Centervllle  Light  etc. 
Co.,  270.) 

11.  MECHANICS'  LIENS— PLEADING  CONTENTS  OP  LIEN 
NOTICE.— Although  a  complaint  for  the  foreclosure  of  a  mechanic's 
lien  must  show  afiirmatively  that  the  lien  notice  contained  all  of 
the  statutory  requirements,  the  statute  Is  sufficiently  complied  with 
if  a  copy  of  such  notice  Is  set  out  bodily  In  the  complaint,  or  is 
made  a  part  thereof  as  an  exhibit.    (Matthiesen  y.  Arata,  535.) 

See  Mortgage,  13. 

MEDICAL  BOOKS. 
See  Evidence,  6. 

MISJOINDER. 
Bee  Pleadings,  4. 

MORTGAGES. 

1.  A  DEED  ABSOLUTE  ON  ITS  FACE  may  be  shown  to  be  a 
mortgage.    (McFarlane  v.  Louden,  883.) 

2.  A  CONVEYANCE  ABSOLUTE  IN  FORM,  but  Intended  to  se- 
cure the  payment  of  a  debt.  Is  a  mortgage,  does  not  convoy  the  legal 
title,  and  an  action  of  ejectment  cannot  be  maintained  thereon.' 
(Snyder  v.  Parker,  726.) 

8.  A  DEED  TO  SECURE  A  DEBT,  though  absolute  in  form, 
amounts  merely  to  a  mortgage,  and  does  not  transfer  the  title  to  the 
property.     (Peck  v,  Glrard  F.  &  M.  Ins.  Co.,  600.) 

4.  A  MORTGAGE  PASSES  THE  TITIyE.  and  the  mortgagee 
may  take  Immediate  possession,  unless  It  appears  by  express  stip- 
ulation or  necessary  implication  that  the  mortgagor  Is  entitled  to 
remain  In  possession  until  default.  After  the  law  day,  the  legal 
estate  is  absolute  In  the  mortgagee,  and  the  mortgagor  has  nothing 
left  but  an  equity  of  redemption.    (Fields  v.  Clayton,  189.) 

5.  MORT(}AGE  —  CONSIDER.VTION.  —  ACTU.XL  LI.VBILITY 
Incurred  by  becoming  a  surety  on  a  redelivery  bond  U  sufflclcut' 
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consideration  for  a  mortgage  given  as  indemnity  to  such  surety. 
(Landigan  v.  Mayer,  521.) 

6.  MORTGAGE.— THE  GRANTEE  OF  A  MORTGAGEE,  after 
condition  broljen,  taking  possession  of  property,  stands  in  tlie  same 
relation  to  it  as  the  grantor  would  have  stood  had  he  not  conveyed. 
He  holds  possession  before  foreclosure  as  trustee  of  the  mortg^agor, 
and  is  bound  to  preserve  the  premises  from  waste  and  to  apply 
the  rents  and  profits  to  the  payment  of  the  mortgage  debt.  (Fields 
V.  Clayton,  189.) 

7.  MORTGAGES— PROTECTION  TO  MORTGAGEE.— A  bona 
fide  mortgagee,  or  his  assignee  of  the  mortgage,  without  notice  of  a 
prior  claim,  is  entitled  to  the  same  protection  as  a  bona  fide  gran- 
tee without  notice.    (Landigan  v.  Mayer,  521.) 

8.  MORTGAGES  —  ASSIGNMENT  —  NOTICE  OF  PRIOR 
CLAIMS.— An  assignee  of  a  mortgage,  with  notice  of  prior  claims 
against  his  assignor,  is  protected  against  such  claims.  If  they  were 
Invalid  for  want  of  notice  as  against  the  assignor.  (Landigan  v. 
Mayer,  521.) 

9.  MORTGAGE,  ASSIGNMENT  OF,  FAILURE  TO  RECORD. 
A  transfer  before  maturity  of  a  note  secured  by  a  mortgage  passes 
the  security  as  an  incident,  and  if  the  transferee  has  possession  of 
the  note,  his  rights  cannot  be  prejudiced  by  any  subsequent  trans- 
fer which  the  mortgagee  may  make,  though  his  title,  so  far  as  the 
public  records  disclose,  appeared  to  be  perfect.  The  possession  of 
the  note  by  the  transferee  was  of  itself  sufficient  to  charge  all 
persons  with  notice  of  his  interest  therein.  (Miller  Brewing  Co.  v. 
Manasse,  854.) 

10.  A  FORECLOSURE  SALE  DIVESTS  the  title  of  all  the  par- 
ties to  the  suit,  and  hence  the  mortgagor  plaintiff  therein  cannot 
assert  against  the  purchaser  tax  titles  held  by  him  prior  to  such 
sale.    (Ames  v.  Storer,  813.) 

11.  JUDGMENTS— CONCLUSIVENESS.— One  not  made  parly  to 
foreclosure  proceedings  is  not  bound  by  the  decree  therein,  and 
may  attack  the  mortgage  for  want  of  good  faith,  or  a  valid  consid- 
eration, as  though  such  decree  had  not  been  entered.  (Landigan  v. 
Mayer,  521.) 

12.  MORTGAGES— FORECLOSURE— PROTECTION  TO  PUR- 
OHASER.— A  purchrser  under  mortgage  foreclosure  Is  entitled  to 
the  same  protection  against  prior  claims  as  the  mortgagee  had  un- 
der the  mortgage.     (Landigan  v.  Mayer,  521.) 

13.  MECHANICS'  LIENS  —  MORTGAGE  LIENS  —  SUPERI- 
ORITY.— A  mortgage  given  by  the  vendee  to  secure  the  purchase 
money  for  land,  or  to  secure  the  repayment  of  money  procured  to  pay 
such  purchase  money,  and  executed  at  the  time  of  the  execution  of 
a  deed  to  the  land  to  the  vendee,  and  as  part  of  the  same  transaction, 
creates  a  lien  superior  to  that  of  a  mechanic's  lien  for  materials  fur- 
nished to  such  vendee  and  used  in  the  construction  of  a  building  en 
the  land,  both  before  and  after  the  execution  of  the  mortgage,  where 
part  of  such  materials  were  furnished  and  used  before  the  execution 
of  the  deed,  and  while  the  vendee  supposed  he  was  the  owner  of  the 
land,  though  in  fact  he  had  no  title  to,  or  interest  therein  at  that 
time.    (Birmingham  B.  and  L.  Assn.  v.  Boggs,  147.) 

See  Assignment;  Fraudulent  Conveyances,  2-4. 

MULTIFARIOUSNESS. 
See  Pleading,  & 
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MUNICIPAL   CORPORATIONS. 

1.  MUNICIPAL  CORPORATIONS— POWERS  GRANTED  TO- 
BY  ANOTHER  STATE.— A  municipal  corporation  created  and  exist- 
ing in  one  state  has  no  riglit  or  power  to  accept  a  privilege  granted 
to  it  by  the  legislature  of  another  state  to  construct  and  maintain 
a  highway  in  the  latter.  Hence  the  municipality  cannot  be  held 
answerable  for  injuries  caused  by  defects  in,  or  want  of  repair  of,. 
Buch  highway.    (Becker  v.  La  Crosse,  874.) 

2.  MUNICIPAL  CORPORATIONS— EXCLUSION  OF  SLAUGH- 
TERHOUSES.—If  a  city  has  authority  under  its  charter  to  pro- 
vide for  the  exclusion  of  slaughterhouses  from  its  limits,  it  has 
power  to  pass  an  ordinance  prohibiting  the  use  of  slaughterhouses 
established  and  in  operation  within  the  city  at  and  prior  to  the  time 
of  the  passage  of  such  ordinance.    (Portland  v.  Meyer,  538.) 

3.  CONSTITUTIONAL  LAW— EXCLUSION  OF  SLAUGHTER- 
HOUSE FROM  CITY.— An  ordinance  excluding  from  a  city  a 
slaughterhouse  already  in  existence  and  operation  within  Its  limits 
Is  a  legitimate  exercise  of  the  police  power,  and  does  not  violate; 
any  constitutional  right  of  the  owner.    (Portland  v.  Meyer,  538.) 

4.  MUNICIPAL  CORPORATIONS— PESTHOUSES  AND  HOS- 
PITALS.—The  delegation  to  a  municipality  of  the  power  to  erect 
and  maintain  pesthouses  and  hospitals  does  not  deprive  a  private 
citizen  of  the  right  to  complain  of  any  special  Injury  sustained  by 
him  as  a  consequence  of  the  exercise  of  the  power.  There  Is  no- 
presumption  of  an  intent  on  the  part  of  the  legislature  to  sanction 
any  act  or  use  of  property  which  will  create  a  nuisance  injurious- 
to  the  property  of  another.    (Baltimore  v.  Fairfield  Imp.  Co.,  344.) 

5.  HOSPITALS  AND  PESTHOUSES.— The  mere  power  to  erect 
and  maintain  hospitals  and  pesthouses  does  not  Imply  or  Include 
the  further  power  to  erect  and  maintain  them  in  such  a  way  or  in 
such  a  place  as  will  cause  injury  to  others.  (Baltimore  y.  Fairfield 
Imp.  Co.,  344.) 

6.  MUNICIPAL  CORPORATIONS  —  ABANDONMENT  AND 
LOSS  OF  RIGHT  TO  MAINTAIN  A  PESTHOUSE.— If  a  municipal 
corporation  authorized  by  statute  to  erect  and  maintain  hospitals 
and  pesthouses,  after  using  a  tract  of  land  for  many  years  for  that 
purpose,  discontinues  that  use,  bums  its  pesthouse  and  other  build* 
ings,  and  obtains  property  elsewhere  and  there  isolates  contagious 
diseases,  and  owners  of  real  property  adjacent  to  the  tract  first 
used  divide  their  property  Into  building  lots,  many  of  which  are 
sold  and  occupied  for  residence  purposes,  the  municipality  has  no 
right  to  revive  the  use  of  the  first  tract  as  a  place  at  which  to 
keei)  persons  suffering  from  lepro.sy  and  other  contagioiis  diseases. 
Especially  will  the  municipality  be  enjoined  from  placing  a  leper 
on  such  tract  without  taking  such  measures  as  will  insure  bl* 
isolation  and  prevent  the  communication  of  his  malady  to  others. 
(Baltimore  v.  Fairfield  Imp.  Co.,  344.) 

7.  MUNICIPAL  CORPORATIONS— POWER  TO  CONTRACT 
FOR  ELECTRIC  LIGHTS.— A  city  may  make  a  valid  contract  for 
the  establishment  of  an  electric  light  plant  without  having  money 
In  Its  treasury  at  the  time  which  can  be  applied  upon  such  con- 
tract, where  there  is  no  law  or  charter  provision  which  prohibits  it. 
(Mitchell  V.  Negaunee,  4GS.) 

8.  MUNICIPAL  CORPORATIONS  —  RIGHT  TO  SUMMIT 
QUESTION  OF  ELECTRIC  LIGHTS  AT  SPECIAL  ELEXTTION  — 
The  electors  of  a  city  may.  If  empowered  by  Its  charter,  authorize 
the  Installing  of  an  eioctric  light  plant  at  a  special  election.  (Mitch- 
ell T.  Negaunee,  468.) 
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9.  MUNICIPAL  CORPORATIONS  —  ELECTRIC  LIGHT 
PLANTS-OWNERSHIP— PUBLIC  SERVICE.— The  furnishing  of 
electric  lights  is  a  public  service.  Hence,  the  legislature  may,  under 
proper  restrictions,  authorize  a  city  to  own  electric  lighting  plants, 
not  only  to  light  the  streets  and  alleys  of  the  city,  but  also  to  furnish 
lights  to  private  parties.    (Mitchell  v.  Negaunce,  4.'6S.) 

10.  MUNICIPAL  CORPORATIONS— POWER  TO  TAX  VA- 
CANT LANDS  TO  PAY  FOR  ELECTRIC  LIGHTS.— A  city,  au- 
thorized to  tax  lands  for  public  purposes,  has  power  to  tax  vacant 
lands  within  its  corporate  limits,  where  the  legislature  has  made 
no  discrimination  in  their  favor,  for  the  purpose  of  installing  an 
electric  light  plant  within  the  city,  to  furnish  not  only  lights  needed 
by  the  city  as  a  municipality,  but  lights  for  private  individuals,  al- 
though such  lands,  by  reason  of  their  remoteness,  will  not  be  bene- 
fited by  electric  lights.    (Mitchell  v.  Negaunee,  468.) 

11.  MUNICIPAL  CORPORATIONS-RIGHT  TO  IMPOSE  LI- 
CENSE FOR  USE  OF  STREETS,— The  use  of  the  public  streets 
of  a  city  is  not  a  privilege,  but  a  right,  and  the  city  cannot  exact 
a  license  for  the  use  of  such  streets  by  an  individual  or  the  public 
In  a  reasonable  manner.    (Chicago  v.  Collins,  224.) 

12.  MUNICIPAL  CORPORATIONS— ORDINANCE  CREATING 
DOUBLE  TAX.— An  ordinance  of  a  city  providing  that  money  re- 
ceived from  license  fees  Imposed  thereby  on  all  wheeled  vehicles 
shall  be  expended  In  Improving  the  public  streets,  crca;es  a  doub'.e 
tax  and  is  void,  when  such  vehicles  are  taxed  at  their  value,  for 
general  purposes.    (Chicago  v.  Collins,  224.) 

13.  MUNICIPAL  CORPORATION'S— VOID  LICENSE  TAX.— A 
city  may  exact  an  occupation  license  for  vehicles  used  in  the  trans- 
portation of  goods  and  merchandise,  or  of  passengers,  or  for  other 
purposes  of  traffic,  but  It  cannot  impose  a  license  tax  for  the  mere 
use  of  the  streets.        (Chicago  v.  Collins,  224.) 

14.  MUNICIPAL  CORPORATIONS— VOID  LICENSE  TAX  FOR 
USE  OF  STREETS.—  A  city  has  no  power  to  Impose  by  ordinance, 
a  license  fee  by  way  of  a  tax  on  every  person  using  wheeled  ve- 
hicles on  Its  streets  for  their  individual  use  exclusively  In  their  own 
business  or  for  their  own  pleasure,  as  a  means  of  locomotion.  (Chi- 
cago V.  Collins,  224.) 

15.  CONSTITUTIONAL  LAW  —  CONTRACTS  —  STT^FET  *  R- 
SESSMENTS.— A  provision  in  a  city  charter  that  a  street  may  be 
Improved  at  the  expense  of  the  abutting  owner,  and  that  when 
thus  Improved  it  shall  not  again  be  improved  in  the  same  manner, 
does  not,  though  the  owner  has  paid  for  such  improvement,  consti- 
tute a  contract  with  the  state.  Hence  the  legislature  may  there- 
after constitutionally  remove  the  limitation,  and  authorize  the  city 
to  relmprove  or  rebuild  the  street  and  assess  the  cost  thereof  to 
the  abutting  property.     (Ladd  v.  Portland,  520.) 

16.  MUNICIPAL  CORPORATIONS— STREET  ASSESSMENTS. 
The  power  to  assess  the  cost  of  the  improvement  of  a  street  upon 
abutting  property  Is  embraced  within  the  sovereign  power  of  taxa- 
tion primarily  reposed  In  the  legislature,  but  which  it  may  consti- 
tutionally delegate  to  local  municipal  governments,  with  or  with- 
out restraints  or  limitations.  It  is,  however,  never  presumed  to  be 
relinquished  unless  the  intention  to  relinquish  is  declared  In  clear 
and  unequivocal  terms.    (Ivadd  v.  Portland,  526.) 

17.  MUNICIPAL  CORPORATIONS.— BREACH  OF  PUBLIC 
TRUST— IN.TUNCTION.— A  municipality  is  charged  with  a  public 
trust,  and  If  It  is  about  to  commit  an  act  clearly  Illegal,  the  neces- 
sary effect  of  which  Is  to  Impose  heavy  burdens  upon  the  property 
of  many  citizens  and  taxpayers.  It  becomes  amenable  to  the  juris- 
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diction  of  equity  for  a  breach  of  trust,  and  such  court  may  Inter- 
fere by  injunction  to  prevent  such  act.    (Chicago  v.  Collins,  224.) 

18.  A  PRESUMPTION  OF  NONPAYMENT  OF  CITY  WAR- 
RANTS arises  from  their  having  been  executed  in  due  form  and 
their  remaining  in  the  possession  of  a  private  person  claiming  to 
own  them.    (Savage  v.  Sternberg,  751.) 

19.  MUNICIPALITIES  ARE  NOT  ANSWERABLE  FOR  DE- 
STROYING PRIVATE  PROPERTY  to  prevent  imminent  public  in- 
jury. If  the  destruction  can  be  justified  on  the  ground  of  public 
necessity,  the  owner  has  no  right  of  recovery.  Liability  against  the 
corporation  is  not  created  by  a  statute  expressly  conferring  upon  its 
officers  authority  to  destroy  property  when  so  necessary.  (Aitkeu 
V.  Wells,  G72.) 

20.  MUNICIPAL  CORPORATIONS.— The  acts  of  the  officers  of  a 
municipal  corporation  cannot  bind  it,  unless  they  are  Avithin  liie 
powers  expressly  granted  it  by  its  charter,  or  fairly  implied  in  or 
incident  thereto,  or  indispensable  to  the  declared  objects  and  pur- 
poses of  the  corporation.    (Becker  v.  La  Crosse,  874.) 

2L  A  MUNICIPAL  CORPORATION  IS  NOT  ANSWERABLE 
FOR  ACTS  OF  ITS  OFFICERS  in  discharging  its  governmental 
functions,  as  in  destroying  property  to  avert  Imminent  public  injury. 
(Aitken  v.  Wells.  G72.) 

22.  OFFICERS— OFFICIAL  DUTY— CONSPIRACY.— Although  it 
is  within  the  province  of  the  mayor  of  a  cily,  in  his  official  capac- 
ity, to  investig^e  the  books  of  other  officers  of  the  city  and  give 
public  information  in  relation  thereto  if  he  thinks  best,  it  is  no  part 
of  his  official  duly  to  aid  individuals  in  obtaining  an  examination 
of  such  books,  and  a  combination  of  persons  to  prevent  him  from 
rendering  such  aid  is  not  a  criminal  conspiracy.  (Tiyon  v.  Pingree, 
398.) 

23.  MUNICIPAL  OFFICERS— DISQUALIFICATION  OF  TO 
ACT  ON  THE  HEARING  OF  CHARGES.— If  charges  are  filed  with 
a  board  of  directors  of  a  municipality  against  the  superintendent 
of  schools  accusing  him  with  misfeasance  and  malfeasance  in  office, 
with  conduct  unbecoming  a  s\ipcriutendent,  and  with  disobeying  the 
rules  of  the  board,  one  of  such  directors  who  is  a  personal  enemy 
of  the  accused  and  the  prime  mover  of  the  charges  against  him, 
and  who  has  announced  his  intention  to  join  In  a  finding  of  guilty 
and  in  removing  the  accused,  no  matter  what  the  evidence  may  be, 
is  incompetent  by  reason  of  his  prejudices  to  participate  in  the  hear- 
ing of  such  charges.    (State  v.  Board  of  Education,  706.) 

See  Injunction,  2,  6;  Mandamus,  8,  9. 

MUTUAL  BENEFIT  SOCIETIES, 
See  Insurance. 

NEGLIGENCE. 

1.  NEGLIGENCE,  LIABILITY  FOR.  TO  WHAT  EXTENDS. 
Negligence  Imposes  liability  for  all  the  injurious  consetiuences  which 
flow  therefrom,  whatever  they  arc,  until  the  intervention  of  some 
diverting  force  that  innkcs  the  Injury  Its  own,  or  until  the  force  sot 
in  motion  by  the  negligent  act  has  so  far  spent  Itself  as  to  be  too 
•mall  for  the  law's  notice.     (Ishnm  v.  Dow.  cm.) 

2.  >.EGLICENCi:-Rl  NNING  ON  SIDEWALK  TO  ESCAPW 
SNOWBALLS.— The  act  of  running  on  a  sidewalk,  to  avoid  bolnj? 
hit  bv  snowballs.  Is  not  negligence  F'er  se.  and  does  not.  of  Itself,  pre- 
clude a  right  to  recover  for  injuries  sustained  by  falling  Into  an 
unguarded  excavation  while  so  running.    The  question  of  contrlbu- 
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tory  negligence,  In  such  a  case,  Is  for  the  jury.    (Penrose  v.  Fehr, 
479.) 

a  NEGLIGENCE  IN  USE  OF  FIREARMS.-The  act  of  point- 
ing a  gun  at  another,  cocking  it,  and  pulling  the  trigger,  is  of  itself 
a  negligent  act,  and  the  person  so  doing,  tliough  thiulving  the  gun 
to  be  unloaded,  is  not  excused  from  the  consequences  of  his  negli- 
gent act  by  reason  of  the  care  which  he  tooli  prior  to  its  comuiisslon 
to  determine  -whether  the  gun  was  loaded,  if  in  fact  it  was  loaded 
and  was  discharged  to  the  injury  of  another.  (Bahel  v.  Manning, 
381.) 

4.  NEGLIGENCE  IN  USE  OF  FIREARMS.— A  person  who 
cocks  a  gun  and  pulls  the  trigger,  knowing  the  gun  to  be  pointed 
at  another  person,  but  thinking  it  to  be  unloaded,  is  liable  in  dam- 
ages to  such  other  person  for  whatever  injury  is  inflicted  upon  him 
by  the  discharge  of  the  gun,  unless  the  latter  is  guilty  of  contrib- 
utory negligence.    (Bahel  v.  Manning,  381.) 

5.  NEGLIGENCE— WHEN  PRESUMED  FROM  THE  HAP- 
PENING OF  AN  ACCIDENT.- If  a  railway  corporation  is  accus- 
tomed to  pay  its  employes  from  an  open  window,  and  they  are  ac- 
customed, when  advancing  to  the  window  to  be  paid,  to  reach  their 
hands  partially  through  the  opening  or  to  rest  them  upon  the  ledge, 
and  it  appears  that  the  window  has  a  catch  and  would  not  fall  if  it 
were  properly  set,  and  on  one  occasion  it  did  fall  and  injured  a 
person  who  was  there  to  receive  the  pay  of  an  employs,  the  pre- 
sumption arises  from  such  accident  that  there  was  negligence  in  fail- 
ing to  properly  set  such  catch.  The  testimony  of  a  witness 
that  he  set  such  catch  is  not  conclusive  upon  the  jury.  '  (Carroll  v. 
Chicago  etc.  R.  R.  Co.,  871.) 

6.  NEGLIGENOE>-RULE  WHERE  BOTH  PARTIES  ARE 
NEGLIGENT.— If  both  parties  are  negligent,  the  true  rule  is,  that 
the  party  who  last  has  a  clear  opportunity  to  avoid  an  accident,  not- 
withstanding the  negligence  of  his  opponent,  is  considered  solely 
responsible  for  it.    (Thompson  v.  Salt  Lake  Rapid  Transit  Co.,  621.) 

7.  NEGLIGENCE— INJURY  TO  TRESPASSING  CHILD.— A 
complaint  alleging  that  while  defendant  was  operating  a  dummy 
line  of  street-cars,  the  plaintiff,  a  boy  five  years  of  age,  "got  upon 
one  of  the  cars  of  said  dummy  line,  and  defendant,  through  its 
servants  or  agents,  recklessly  and  wantonly,  or  intentionally,  caused 
plaintiff  to  leave  said  car  while  it  was  in  motion,  and,  in  conse- 
quence thereof,  plaintiff  suffered  the  injuries  and  damages"  com- 
plained of,  does  not  aver  actionable  negligence.  (Jefferson  v.  Bir- 
mingham Ry.  etc.  Co.,  116.) 

8.  JURY  TRIAI^NEGLIGENCE.  WHEN  A  QUESTION  J^R 
THE  JURY.— It  is  only  when  the  evidence  and  all  reasonable  in- 
ferences to  be  drawn  therefrom  are  in  one  way  in  respect  to  a  fact 
in  issue  that  the  trial  court  is  warranted  in  taking  it  from  the  jury. 
Hence  in  an  action  for  injuries  received  from  the  slipping  of  a  ladder 
on  which  the  plaintiff  was  working,  it  is  error  to  charge  the  jury, 
as  a  matter  of  law,  that  the  ladder  was  defective  for  want  of 
spikes  to  prevent  its  slipping.  A  ladder  is  a  simple  contrivance; 
the  danger  attending  its  use  is  a  matter  of  almost  common  knowl- 
edge, and  it  is  easy  for  a  person  using  it  to  inform  himself  whether 
it  is  spiked  to  prevent  its  slipping.  Hence  it  is  error  to  charge  the 
jury  that  the  defendant,  in  the  exercise  of  ordinary  care,  ought  to 
have  apprehended  that  some  person  might  not  make  the  requisite  ex- 
amination, and  therefore  might  be  injured  in  consequence  of  its  con- 
dition.   (Borden  v.  Daisy  Roller  Mill  Co.,  816.) 

9.  NEGLIGENCE— PROXIMATE  CAUSE— QUESTIONS  FOR 
JURY.— The  question  as  to  whose  negligence  was  the  direct  and 
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proxlmatp  cause  of  an  accident  Is  one  of  fact  for  the  Jury.    (Thomp- 
son V.  Salt  "Lake  Kapids  Transit  Co.,  621.) 

10.  PROXIMATE  CAUSE  OF  INJURY— WHAT  IS.— If  a  person 
unlawfully,  wantonly,  and  maliciously  shoots  at  a  dog,  intending  to 
kill  it,  but  not  knowing  whether  he  will  do  so  or  not,  and  not  know- 
ing what  will  happen  if  he  does  not,  and  the  dog,  being  hurt,  but  not 
Instantly  killed,  runs  to  his  master's  house  in  close  proximity,  enters 
It  through  an  open  door  into  a  room  where  is  his  owner's  wife, 
rushes  violently  and  forcibly  against  her,  and  knocks  her  down  and 
Injures  her,  the  shooting  of  the  dog  is  the  proximate  cause  of  her  in- 
jury, and  a  recovery  therefor  may  be  had  against  the  wrongdoer. 
(Isham  V.  Dow,  691.) 

11.  WHERE  AN  INJURY  AOORUBS  TO  A  PERSON  BY  THB 
CONCURRENCE  OF  TWO  CAUSES,  one  traceable  to  another  per- 
son  under  such  circumstances  as  to  render  him  liable  as  a  \\  rdii.-r 
doer,  and  the  other  not  traceable  to  any  responsible  origin,  but  of 
such  efficient  and  superior  force  that  it  would  have  produced  the  in- 
jury regardless  of  the  responsible  cause,  there  Is  no  legal  liability, 
because  no  damage  can,  in  such  event,  be  traced  with  reason;il>iv 
certainty  to  the  wrongdoer  as  a  producing  cause.  (Cook  v.  Minne- 
apolis etc.  Ry.  Co.,  830.) 

12.  NEGLIGENCE— PROXIMATE  CAUSE— TWO  FIRES  DUE 
TO  DIFFERENT  AGENCIES  BUT  UNITING  AS  ONE  AND 
THEN  DOING  INJURY.— If  two  fires  are  started,  one  due  to  the 
defendant's  negligence  and  the  other  to  some  unknown  cause,  ajid 
they  unite,  so  that  the  Identity  of  both  as  independent  agencies  is 
lost  before  the  property  of  the  plaintiff  is  reached,  but  on  reaching  it, 
the  fire  as  then  united  does  injury,  but  the  injury  would  have  Deen 
the  same  from  either  Kre  had  it  not  met  and  joined  the  other,  no  re- 
covery can  be  had  for  the  Injuries  thus  Inflicted.  (Cook  v.  Minne- 
apolis etc.  Ry.  Co.,  830.) 

13.  NEGLIGENCE,  CONTRIBUTORY,  FACTS  ESTABLISH- 
ING.—One  attempting  to  cross  a  railway  on  a  dark  evening  where 
were  several  tracks  side  by  side,  on  three  of  which  were  rows 
of  cars  standing,  and  who  looked  for,  but  did  not  see,  two  trains 
approaching  from  opposite  directions,  and  stepping  between  the 
tracks  on  which  they  were  running,  was  injured  by  them,  must 
be  adjudged  guilty  of  contributory  negligence  when  he  must  have 
heard  or  seen  the  trains  had  he  used  his  senses.  (Reidel  v.  Phila- 
delphia etc.  R.  R.  Co.,  328.) 

14.  NEGLIGENCE  IN  USB  OF  FIREARMS— CONTRIBUTORY 
NEGLIGENCE.— One  who  sits  within  range  of  a  gun  wlien  he 
knows  tliat  it  is  cocked  and  that  another  is  about  to  pull  the  trig- 
ger, and  falls  to  protest  or  get  out  of  range,  although  having  time 
to  do  so.  is  guilty  of  contributory  negligence  precluding  a  recovery 
In  case  he  Is  injured  by  the  discharge  of  the  gun.  (Bahel  v.  Man- 
ning, 381.) 

15.  NEGLIGENCE,  CONTRIBUTORY.— If  it  is  negligent  for  the 
owner  of  a  mill  to  have  a  ladder  without  any  spikes  in  the  bottom 
to  prevent  its  .slipping.  It  is  equally  negligent  for  a  person  ex- 
perienced In  the  use  of  ladders  under  such  circumstances,  and  hav- 
ing an  ample  opportunity  to  discover  the  condition  of  the  ladder,  to 
use  it  without  making  any  test  or  Inspection,  and  for  his  lnjur>'  due 
to  his  negligence  In  this  respect  he  cannot  recover.  (Borden  v.  Daisy 
Boiler  Mill  Co.,  816.) 

10.  NEGLIGENCE,  CONTRIBUTORY.— One  who  is  experienced 
In  the  use  of  ladders  on  the  floors  of  mills  and  has  good  opportuni- 
ties to  know  whether  a  ladder  used  by  him  Is  In  a  defective  condi- 
tion and  the  consequences  which  might  result  from  Its  use  while  in 
■uch  condition,  and  who  uses  a  ladder  having  no  spikes  to  prevent 
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Its  slipping,  and  Is  Injured  because  of  Its  slipping  and  falling,  la 
guilty  of  contributory  negligence  precluding  his  recovery  for  the  In- 
juries received.     (Borden  v.  Daisy  Roller  Mill  Co.,  816.) 

17.  NEGLIGENCE— RECOVERY  IN  THE  FACE  OF  CON- 
TRIBUTORY NEGLIGENCE.— A  plaintiff  may  recover  damages  for 
an  injury  caused  by  the  defendant's  negligence,  notwithstanding 
the  plaintiff's  own  negligence  exposed  him  to  the  risk  of  injury,  if 
such  injury  was  proximately  caused  by  the  defendant's  omission, 
after  becoming  aware  of  the  plaintiflf's  danger,  to  use  ordinary  care 
for  the  purpose  of  avoiding  the  injury  to  him.  (Thompson  v.  Salt 
Lake  Rapid  Transit  Co.,  621.) 

See  Master  and  Servant;  Railroad  Companies. 

NBGOTIABLB  INSTRUMENTS. 

1.  NEGOTIABLE  INSTRUMENTS— BONA  FIDE  HOLDER— 
CONSIDERATION.— One  who  takes  negotiable  paper  in  payment 
of  an  antecedent  debt,  before  maturity  and  without  notice  of  any 
defect  therein,  receives  it  in  due  course  of  business,  and  becomes, 
within  the  meaning  of  commercial  law,  a  bona  fide  holder  for  value. 
(Evans  v.  Speer  Hardware  Co.,  919.) 

2.  NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION 
PAPER^NOTICE.— Knowledge  that  a  note  is  in  the  hands  of  one 
of  the  joint  makers,  to  be  negotiated  for  his  benefit,  is  sufiicient 
notice  that  the  other  makers  signed  for  accommodation  only.  (Evans 
y.  Speer  Hardware  Co.,  919.) 

3.  NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION 
INDORSEMENT. — One  who  signs  negotiable  paper  for  accommo- 
dation confers  authority  on  the  party  accoralnodated  to  bind  him,, 
the  accommodation  signer,  in  favor  of  third  persons  by  the  issue  of 
the  paper.    (Evans  v.  Speer  Hardware  Co.,  919.) 

4.  NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION 
PAPER.— INDORSEMENT  in  blank  by  the  payee  of  an  accommo- 
dation note  transfers  the  legal  title,  and  the  note  thereafter  passes 
t)y  mere  delivery  to  one  who  pays  value  therefor  and  who  has  full 
authority  to  demand  payment  of  It  (Evans  v.  Speer  Hardware  Co., 
919.) 

5.  NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION 
INDORSEMENT.— An  indorsement  of  accommodation  paper,  with- 
out recourse  by  the  payee,  who  has  no  Interest  therein  to  enable  the 
paper  to  be  negotiated,  Is  not  contrary  to  the  usages  and  customs  of 
commercial  transactions.    (Evans  v.  Speer  Hardware  Co.,  U19.) 

6.  NEGOTIABLE  INSTRUMENTS,  IDENTIFICATION  —  IN- 
DORSEMENT FOR.— The  indorsement  of  a  stranger  to  a  draft, 
made  only  for  the  purpose  of  identifying  the  payee,  is  purely  an 
Irregular  accommodation  indorsement.  (Alabama  Nat.  Bank  v.  Riv- 
ers. 95.) 

7.  NEGOTIABLE  INSTRUMENTS.— THE  LIABILITY  OF  AN 
INDORSER  IS  GOVERNED  by  the  law  of  the  place  of  the  Indorse- 
ment.   (Alabama  Nat.  Bank  v.  Rivers,  95.) 

8.  NEGOTIABLE  INSTRUMENTS.— ACCOMMODATION  IN- 
DORSEMENTS, If  unexplained.  Impose  a  liability  on  the  indorser 
strictly  analogous  to  the  liability  upon  a  regular  Indorsement.  (Ala- 
bama Nat.  Bank  v.  Rivers,  95.) 

9.  NECrOTIABLE  INSTRUMENTS  —  ACCOMMODATION  IN- 
DORSER.—Liability  of  an  IiTcgular  accommodation  Indorser  is  con- 
tingent, depending  upon  due  pa*esentmeiit,  nonpayment  and  notice 
of  dishonor;  and  if  a  draft  so  indorsed  was,  in  fact  and  in  legal  con- 
jlemplation,paid   by  the  drawee,  this  payment  constitutes  a  complete 
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defense  to  an  action  seeking  to  hold  such  Indorser  li'able.  (Alabama 
Nat.  Bank  v.  Rivers,  95.) 

10.  NEGOTIABLE  INSTRUMENTS  —  INDORSEMENT  —  DE> 
MAND  AND  NOTICE— WAIVER.— If  an  aceominodatiom  indorser 
of  a  bill  or  note,  with  knowledge  that  the  nsual  steps  of  demand, 
IMotest,  and  notice  have  not  been  taken,  p<romises  to  pay,  he  tixes 
Ills  liability  to  the  same  extx?iit  as  if  thei-e  had  been  no  laches  on 
the  pait  of  the  holder,  and  facts  which  excuse  demand  and  notice,  or 
oi>eiate  as  a  waiver  of  laches  in  respect  to  them,  axe  deemed 
proof  of  such  demand  and  notice,  and  allegations  of  these  facta 
may  be  proved  by  showing  a  waiver  of  them.  (Alabama  Nat.  Bank 
V.  Rivers,  95.) 

11.  NEGOTIABLE  INSTRUMENTS  —  INDORSEMENT.  — 
PROMISE  TO  PAY  or  acknowledgment  such  as  shows  that  the  ac- 
commodation indorser  assumes  a  liability  to  pay  a  bill  or  note  cast.s 
upon  him  the  burden  of  proving  laches  In  regard  to  demand  and  no- 
tice, and  that  he  was  ignorant  of  it.  (Alabama  Nat  Bank  v.  Rivers, 
950 

12.  NEGOTIABLE  INSTRUMENTS.— An  irregular  accommoda- 
tion indorser,  who,  without  knowing  that  the  draft  indoi'sed  is 
forged,  receives  part  of  the  pi-oceeds  thesreof  from  the  purported 
payee,  in  payment  of  the  la  iter's  indebtedness  to  him,  and  stiiTenders 
his  collateral  securities  therefor,  though  liable  as  an  indoi-ser.  i» 
not  liable  for  money  had  and  received,  to  the  purchaser  of  the  draft. 
(Alabama  Nat.  Bank  v.  Rivers,  95.) 

13.  NEGOTIABLE  INSTRUMENTS— ACCOMMODATION  IN- 
DORSEMENT—CONSIDEItATION.— To  fasten  liability  upon  an  ac- 
oommoda.tJon  indoirsefr  of  a  di-aft,  it  is  not  necessary  that  any  con- 
sideration should  move  directly  to  him.  The  contract  of  such  in- 
dorsement Is  supported  by  the  eonsadera  tion  moving  to  the  payee 
from  the  person  to  whom  he  negotiates  the  draft.  (Alabama  Nat. 
Bank  v.  Rivers,  95.) 

14.  NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION 
PAPER— DIVERSION  OF  PROCEEDS.— If  accommodation  makers 
of  a  note  sign  it  to  enable  the  accommodated  party  to  raise  money 
to  pay  his  debts,  the  fact  that  the  latter  diverts  the  proceeds  of  the 
note  is  no  defense  as  against  a  bona  fide  holder  of  the  note  for 
value.    (Evans  v.  Speer  Hardware  Co.,  919.) 

15.  NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION 
PAPER— TRANSFER— BONA  FIDE  HOLDER.- An  accommoda- 
tion note  put  Into  the  hands  of  the  party  accommodated  solely  for 
the  purpose  of  enabling  him  to  raise  money,  although  made  nego- 
tiable and  payable  at  and  to  a  particular  bank,  which  Is  named  as 
the  payee,  is  nevertheless,  good  against  the  malvers  In  the  hands 
of  a  third  party  who,  in  good  faith,  received  the  note  before  due  and 
for  value,  paying  therefor  the  money  called  for  therein.  ^Evans  v. 
Speer  Hardware  Co.,  919.) 

10.     NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION 

PAPER— NOTICE.— A  BONA  FIDE  HOLDER  for  value  of  accom- 
modation paper  taken  In  the  regular  course  of  business  may  enforce 
It  against  the  makers,  although  he  knew  when  he  received  It  that 
It  was  acrommmodatlon  paper.    (Evans  v.  Speer  Hardware  Co..  019.) 

17.  NEGOTIABLE  INSTRUMENTR-AOCOMMODATION  IN- 
DORSEMENT—EVIDENCE.— In  an  action  by  an  indorsee  agaluat 
an  Irrepular  accommodation  Indorser  of  a  draft  purcha-'^ed  by  the 
Indorsee  from  a  person  named  therein  as  payee  and  shown  to  bar© 
been  altered  and  changed  and  the  amount  thereof  raised  before  such 
purchase,  eviden<'€  to  show  by  whom  such  Indorser  wa,s  nskod  to 
indorse  the  draft  is  admissible.    (Alabama  Nat.  Bank  t.  Rivers,  95.) 
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1&  NEGOTIABLE  INSTRUMENTS  —  INDORSEMENT.-PA- 
ROL  EVIDENCE  Is  not  admissible  to  vary  the  legal  eCfect  of  an 
indorsement  by  showing  an  agreement,  contemporaneously  mada^ 
that  the  indorser  should  not  be  made  personally  liable,  and  that 
-such  Indorsement  was  made  only  for  the  purpose  of  identiticatluu. 
(Alabama  Nat.  Bank  v.  Rivers,  95.) 

19.  NEGOTIABLE  INSTRUMENTS  —  INDORSEMENT  — 
PLEADING.— If,  In  an  action  against  an  Indorser  of  a  draft,  he,  by 
special  plea,  sets  up  as  a  defense  that  the  draft  has  been  paid  by 
the  drawee,  a  demurrer  to  such  plea,  upon  the  ground  that  payment 
was  made  by  mistake,  or  jinder  such  circumstances  that  the  ref uuil- 
ing  of  the  amount  paid  could  be  legally  compelled,  and  it  was  in 
fact  refunded,  is  properly  overruled,  as  such  facts  constitute  proper 
matter  for  replication,  or  could  be  shown  under  Issue  Joined  on  the 
plea  of  payment    (Alabama  Nat.  Bank  v.  Rivers,  93.) 

20.  NEGOTIABLE  INSTRUMENTS  —  INDORSEMENT— EVI- 
DENCE.—If,  in  an  action  by  an  Indorsee  of  a  draft  against  the  in- 
<ioi-s€a%  who  sets  up  the  defense  of  want  of  demand,  protest,  aiwl 
notice  of  dishonor,  there  Is  evidence  on  the  part  of  tlie  indorsee  that 
the  indoi-ser  wrote  to  him  promising  to  pay  the  draft,  but  the  letter 
is  not  produced  in  evidence,  the  indoa-ser  Is  competent  to  testify 
that  he  has  not  so  written  to  the  Indorsee.  (Alabama  Nat.  Bank  v. 
Rivers,  95.) 

21.— NEGOTIABLE  INSTRUMENTS— FORGED  DRAFT— COL- 
LATERAL SECURITY— EVIDENCE.— The  fact  that  notes  evi- 
dencing Indebtedness  were  secured  by  the  Indorsement  of  a  tliini 
person  is  admissible  to  strengthen  the  evidence  of  the  holder  therccf 
that  he  gave  value  for  money  received  for  the  sun-ender  of  the 
notes,  when  it  is  sought  to  hold  him.  as  for  money  had  ajid  re- 
ceived, on  the  ground  that  the  money  paid  him  by  the  malcer  of  the 
uotes  was  derived  from  a  forged  draft.  (Alabama  Nat.  BanK  v.  Riv- 
ers. 95.) 

22.  NEGOTIABLE  INSTRUMENTS— PAYMENT  OF  FORGED 
DRAFT— RIGHT  TO  RECOVER  AMOUNT  PAID.— The  drawer  of 
a  forged  draft,  who  pays  It  to  a  bank  to  which  It  has  l>een  sent 
for  eo'.lectlon,  may,  upon  discovering  the  forgery,  recover  the  amount 
fiom  sxich  bank,  if  it  has  not  in  fact  paid  the  money  over  to  it.s 
pa-incipal,  but  has  merely  credited  its  aecount  with  the  amount,  and 
the  bank  may  charge  back  to  its  principal  the  amount  credited,  and 
return  the  draft  to  it.    (Alabama  Nat.  Bank  v.  Rivers,  95.) 

23.  NEGOTIABLE  INSTRUMENTS— EVIDENCE-PRESUMP- 
TION that  a  forged  di-aft  paid  by  the  drawer  upon  presentation  has 
been  returned  to  the  Indorsee  and  payment  refunded  by  him  arises 
from  his  possession  of  the  draft  marked  paid  by  his  agent,  to  whom 
he  forwarded  it  for  collection,  especially  when  it  is  mutiiafci)  ^ 
the  manner  used  by  the  drawee  to  cancel  drafts  by  drawing  pen  and 
ink  marks  through  the  word  "paid."  (Alabama  Nat  Bank  v.  Riv- 
ers, 95.) 

24.  NEGOTIABLE  INSTRUMENTS.— PROTEST  of  negotiable 
Instniments  Is  generally  excused,  or  laches  in  respect  to  It  waived, 
by  whatever  excuses,  or  amounts  to  a  waiver  of,  notice  of  dishonor, 
(Alabama  Nat.  Bank  v.  Rivers,  95.) 

NOTARY  PUBLIC. 
See  Attorney  and  Client,  1, 

NOTICE. 

6ee  Carriers,  16;  Cotenancy,  5-7;  Deeds,  6;  Negotiable  Instruments, 
2;  Party  Walls,  1,  2. 


fe        Index.  1023 

NUISANCE. 

1.  NUISANCE,  WHAT  IS— If  a  nuisance  complained  of  will  of 
Itself  produce  such  a  condition  of  things  as,  in  the  judgment  of 
reasonable  men,  is  naturally  productive  of  actual  physical  discom- 
fort to  persons  of  ordinary  sensibilities  and  of  ordinary  tastes  and 
habits,  and  as,  in  view  of  the  circumstances  of  the  case,  is  unrea- 
sonable and  in  derogation  of  the  rights  of  the  complainant,  he  is 
entitled  to  relief  by  injunction.  (Baltimore  v.  Fairfield  Imp.  Co., 
344.) 

2.  NUISANCEJ-DIFFEKENCE  BETWEEN  PUBLIC  AND 
PRIVATE  NUISANCES  does  not  consist  in  any  difference  In  the 
nature  or  character  of  the  thing  itself,  but  a  nuisance  is  public 
when  the  danger  is  to  the  public,  and  private  when  the  danger 
is  to  an  individual  as  distinguished  from  the  public.  (Kinney  v. 
Koopman,  119.) 

3.  NUISANCE.— KEEPING  EXPLOSIVES,  such  as  gunpowder. 
in  large  quantities  In  a  public  place  is  not  a  nuisance  per  se,  with- 
out regard  to  the  manner  of  Its  use  or  keeping.  (Kinney  v.  Koop- 
man, 119.) 

4.  NUISANCE.— Storing  and  keeping  gunpowder  and  dynamite 
in  large  quantities  near  dwellings  In  a  thickly  settled  portion  of  a 
city,  and  near  a  public  street,  is  not  a  nuisance  per  se.  To  consti- 
tute such  keeping  a  nuisance  and  Impose  liability  for  an  accidental 
explosion  there  must  be  negligence  in  "keeping"  or  In  the  "manner" 
of  keeping  and  storing  the  gunpowder.     (Kinney  v.  Koopman,  119.) 

5.  NUISANCE— STORING  GUNPOWDER— LIABILITY.— Stor- 
ing and  keeping  large  quantities  of  gunpowder  and  dynamite  in  a 
"wooden  building"  in  a  populous  place  in  a  city  is  prima  facie  a 
nuisance,  and  imposes  a  liability  for  an  explosion  thereof  without 
specifically  alleging  negligence  in  keeping  and  storing  it.  (Kinney 
v.  Koopman,  119.) 

G.  NUISANCE— PESTHOUSES,  IN.TUNCTION  AGAINST.— The 
erection  and  maintenance  of  a  pesthouse  In  the  vicinity  of  a  city 
and  adjoining  a  tract  of  land  which  has  been  divided  into  building 
lots,  many  of  which  have  been  sold,  and  upon  several  of  which 
buildings  have  been  erected  for  use  as  residences,  may  be  enjoined 
When,  however,  the  pesthouse  is  in  a  suita1)le  place  when  erected 
and  first  used,  persons  who  subsequently  locate  near  It  are  not 
entitled  to  abate  it.    (Baltimore  v.  Fairfield  Imp.  Co.,  344.) 

7.  NUISANCE— BEFOULING  PURE  WATER.— The  d!."?ch.irge 
of  Impure  water,  such  as  that  which  has  been  mixed  with  alkali,  or 
minerals,  into  a  canal  whose  waters  are  used  for  Irrigation  or  other 
useful  purpose,  creates  a  nuisance.  (North  Point  etc.  Irr.  Co.  v. 
Utah  etc.  Canal  Co.,  607.) 

8.  NUISANCE,  PUBLIC  —  BEFOULING  PURE  WATER.— 
Under  the  statutes  of  Utah,  a  canal  copipany  creates  a  public  nui- 
sance by  draining  seepage  and  surplus  water  from  lands  Irrigated 
by  the  company.  Into  another  canal,  carrying  water  for  a  useful 
purpose,  from  which  three  or  more  persons  obtain  water  for  Irri- 
gation, culinary,  and  other  dome.stlc  purposes,  where  the  water  last- 
mentioned  Is  thus  contaminated,  befouled,  and  rendered  unfit  for  use 
hv  the  presence  of  nli<nH  salt,  or  mineral.  (North  Point  etc.  Irr.  Co. 
V.  Utah  etc.  Canal  Co.,  G07.) 

9.  NUISANCE,  PUBLIC— PRESCRIPTIVE  RIGHT  TO  MAIN- 
TAIN.—The  general  rule  Is.  that  there  can  be  no  prescriptive  right 
to  maintain  a  public  nuisance.  Time  will  not  sanctify  it.  (North 
Point  etc.  Irr.  Co.  v.  Utah  etc.  Canal  Co..  G07.) 

10..  NUISANCE.  PRIVATE  —  PRESCRIPTIVE  RIGHT  TO 
MAINTAIN.— To  gain  a  prescriptive  right  to  maintain  a  private  nui* 
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•ance,  the  use  must  be  adverse,  under  a  claim  of  right,  uninter- 
rupted, and  continuous  for  twenty  years,  with  the  knowledge  of  the 
paity  whose  right  is  invaded.  (North  Point  etc.  Irr.  Co.  ▼.  Utah  etc. 
Canal  Co.,  607.) 

OFFICERS. 

See  Arrest,  2-4,  6;  Justice  of  the  Peace,  2;  Limitations  of  Actions,  3. 

OIL  WELL. 
See  Mechanics'  Liens,  6. 

OUSTER. 
Bee  Cotenancy,  2. 

PARENT  AND  CHILD. 

1.  PARENT  AND  CHILD-ACTION  FOR  DEATH.— Under  the 
Indiana  statutes,  the  father  has  a  right  to  maintain  an  action  to 
recover  for  the  injuiy  or  death  of  his  child.  (Baltimore  etc.  Ry.  Co. 
V.  Bradford,  252.) 

2.  PARENT  AND  CHILD.— Presumptively  It  l8  a  father's  duty 
to  support  his  child.    (Zilley  v.  Dunwiddie,  820.) 

3.  PARENT'S  DUTY  TO  SUPPORT  CHILD  AFTER  DI- 
VORCE.—When  a  marriage  is  dissolved  by  divorce,  the  duty  of  each 
spouse  respecting  the  support  of  their  children  is  as  before,  where 
there  is  no  decree  of  the  court  denying  to  either  of  them  the  cus- 
tody of  the  children.    (Zilley  v.  Dunwiddie,  820.) 

4.  PARENT  AND  CHILD— FATHER'S  LIABILITY  TO  HIS 
DIVORCED  WIFE  FOR  THEIR  CHILD  RESIDING  WITH  HER. 
If  a  wife  is  granted  a  divorce  from  her  husband  because  of  his  cruel 
and  inhuman  treatment  of  her,  and  given  the  custody  of  their  child 
until  it  is  ten  years  of  age,  and  after  that  age  is  reached,  the  father 
requests  the  child  to  come  to  his  home  and  there  reside,  but  doe-- 
not  enforce  the  request,  and  the  mother  permits  the  child  to  remain 
with  her,  the  father  is  answerable  for  the  support  and  maintenance 
subsequently  furnished  to  it  by  her.    (Zilley  v.  Dunwiddie,  820.) 

5.  PARENTS— LIABILITY  OF  A  FATHER  TO  A  MOTHER 
OF  A  CHILD  AFTER  THEIR  DIVORCE.— The  liability  of  a  hus- 
band to  his  divorced  wife  in  respect  to  the  support  of  their  children 
is  the  same  as  to  any  third  person,  unless  modified  by  the  decree 
of  divorce.  He  may  be  liable  to  her  for  the  maintenance  of  their 
children  rendered  while  they  live  with  her.  (Zilley  ?.  Dunwiddie. 
820.) 

PARTIES. 

Bee  Mandamus,  9. 

PARTNERSHIP. 

1.  PARTNERSHIP— TORTIOUS  ACTS— PARTNER'S  LIABIL- 
ITY.—A  partner,  with  respect  to  his  common-law  liability,  is  an- 
swerable for  tortious  acts  done  by  his  copartner,  or  by  any  other 
agent  of  the  partnership,  if  authorized  or  adopted  by  the  firm,  or 
If  within  the  scope  and  business  of  the  partnei-ship.  Other\v1se,  it 
is  only  the  partner  committing  the  tort  who  is  liable.  (Williams  v. 
Hendriclcs,  32.) 

2.  PARNERSHIP— TORT— CUTTING  TREES  —  PARTNER'S 
LIABILITY.— If  one  member  of  a  partnership  goes  upon  a  person's 
land,  and,  within  the  scope  and  business  of  the  partnership,  wronj:- 
fully  cuts  trees  on  such  land,  this  fastens  upon  the  other  partner 
m  common-law  liability  to  the  owner  of  the  trees  for  damages  sus- 
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talned  as  the  consequential  and  natural  result  of  the  tort    (Wil- 
liams V.  Hendricks,  32.) 

3.  PARNERSHIP— TORT— CUTTING  TREES  —  STATUTORY 
PENALTY— PARTNER  S  LIABILITY —Under  a  statute  imposing 
a  penalty  for  cutting  trees  on  another's  land,  without  the  owner's 
consent,  a  partner  who  goes  thereon,  and  willfully,  wrongfully,  and 
linowingly  commits  such  tort  is  the  actual  trespasser,  and  the  only 
one  against  whom  the  statute  gives  the  penalty.  His  copartner  is 
not,  therefore,  answerable  for  such  wrong,  although  it  was  done 
in  the  prosecution  of  the  partnership  business,  where  he  had  no 
Itnowledge  of  the  tortious  act  until  after  it  had  been  consummated. 
(Williams  v.  Hendricks,  32.) 

4.  PARTNERSHIP  —  CHATTEL  MORTGAGE  —  POWER  OP 
ONE  PARTNER  TO  EXECUTE.— One  partner  may  alone  and  with- 
out the  knowledge  of  his  copartners  execute  a  chattel  mortgage  of 
the  firm  property  to  secure  its  debt.    (Rock  v.  Collins,  885.) 

5.  CHATTEL  MORTGAGE  ON  PARTNERSHIP  PROPERTY 
for  the  purpose  of  securing  a  firm  debt  and  also  an  individual  debt 
due  from  one  of  the  partners  Is  void  as  to  the  individual  debt  and 
valid  as  to  the  partnership  obligation.    (Rock  v.  Collins,  885.) 

6.  PARTNERSHIP— DEED  TO— SUFFICIENCY  OF.— A  con- 
veyance of  land  to  two  partners  by  their  firm  name,  consisting  of  a 
union  of  their  surnames,  is  sufficient  to  convey  the  legal  title  to  such 
partners.    (Cole  v.  Mette,  945.) 

7.  PARTNERSHIP— ACTION,  WHEN  DEEMED  TO  BE  IN 
BEHALF  OF  AND  NOT  OF  ITS  MEMBERS  AS  INDIVIDUALS.— 
A  complaint  describing  the  plaintiffs  as  A,  B,  and  C,  late  partners 
doing  business  under  the  name  of  A,  B  &  Company,  must  be  deemed 
to  be  for  the  enforcement  of  a  partnership  obligation,  and  not  as 
in  sui;port  of  an  action  commenced  by  the  members  as  Individuals. 
(Painter  v.  Munn,  170.) 

8.  PARTERSHIP— INVALID  LEVY  AGAINST  ONE  PART- 
NER ON  FIRM  PROPERTY— RIGHT  OF  ACTION.— If  a  levy  of 
execution  against  one  partner,  on  partnership  property,  Is  void,  and 
there  has  been  a  wrongful  sale  and  conversion  of  the  property,  the 
partners  have  a  Joint  right  of  action  for  such  conversion.  (Kunze  v. 
Cox.  480.) 

9.  PARTNERSHIP— CONSENT  OR  RELEASE  BY  ONE  PART- 
NER ONLY.— In  an  action  for  wrongfully  suing  out  an  attachment 
against  a  jxartner-ship,  it  is  no  defense  that  one  of  the  partnei*s  as- 
sented to  such  attachment.  The  partnership  cannot  be  deprived  of 
the  right  to  redress  wrongs  committed  against  it  by  an  estoppel  or 
release  of  one  of  its  members.     (Painter  v.  Munn,  170.) 

See  Attachment,  14;  Execution,  8-14*,  16,  20,  21;  Trade-names;  Trover. 

PARTY  WALLS. 

1.  DEEDS  —  PARTY-WALL  AGREEMENT.  —  An  agreement 
signed,  sealed,  and  acknowledged,  sufficient  In  form  to  constitute  a 
deed,  mutually  securing  a  joint  Interest  In  a  party-wall  between  ad- 
jacent landownere,  is  properly  admitted  to  record  as  a  deed,  and 
constitutes  notice  to  subsequent  purchasers.  (Parsons  v.  Baltimore 
B.  &  L.  Assn.  7G9.) 

2.  DEEDS— PARTY-WALLS— COVENANTS.— If  one  of  the  par- 
ties to  a  deed  of  a  party-wall  covenants  that  he  or  his  grantee  shall 
pay  one-half  of  the  expense  of  constructing  such  wall  whenever  he 
shall  make  use  of  It,  and  stipulates  that  such  covenant  shall  nm 
with  the  lot.  a  Hen  Is  thereby  created  thereon  which  Is  binding 
upon  a  subsequent  purchaser,  although  he  has  not  assumed  the  lia- 
bility personally,  and  has  no  notice  thereof,  other  than  that  the 
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record  of  the  deed  affords.    (Parsons  r.  Baltimore  B.  &  L.  Assn. 
760.) 

3.  PARTY-WALLS— ASSIGNMENT  OP  PROMISE  TO  PAY 
FOR.— If  one  of  the  parties  to  a  deed  to  a  party-wall  covenants  that 
he  or  his  grantee  will  pay  onehalf  of  the  cost  of  construction  when- 
ever he  malies  use  of  such  wall,  such  covenant  is  personal  to  the 
party  constructing  the  wall,  and  his  assignee  may  maintain  suit  to 
enforce  the  payment  of  such  liability.  U'arsons  v.  Baltimore  B.  & 
L.  Assn.,  769.) 

PATENT  RIGHTS. 

See  Taxation,  3. 

PERISHABLE  PROPERTY. 
See  Attachment,  4,  5. 

PEST-HOUSES. 
See  Municipal  Corporations,  4-6;  Nuisance,  8. 

PLEADING. 

1.  PRACTICE.— EXCEPTIONS  TO  CONCLUSIONS  OF  LAW 
upon  a  special  finding  of  facts  admit  the  truth  of  the  facts  found. 
(Indiana   etc.  Ry.  Co.  v.  Doremeyer,  264.) 

2.  PLEADING— OBJECTION  TO  SUFFICIENCY  OF  COM- 
PLAINT.—When  a  complaint  states  a  cause  of  action  in  general 
terms,  an  objection  that  the  allegations  are  indefinite,  or  uncertain, 
or  ambiguous,  cannot  avail  the  objector  after  judgment,  if  the  ob- 
jection was  not  made,  in  the  proper  way,  before  judgment.  (May- 
nard  v.  Locomotive  Engineers'  etc.  Ins.  Assn.  602.) 

3.  PLEADING- WHEN  A  GENERAL  DEMURRER  SHOULD 
BE  OVERRULED.- If  the  statute  requires  that  a  demurrer  shall 
distinctly  state  or  specify  in  what  the  objection  or  defect  consists,  it 
is  proper  to  overrule  a  general  demurrer  to  pleas,  such  as  one  de- 
claring that  the  pleas  fail  to  state  facts  material  and  relevant  to 
the  issue.    (Shahan  v.  Alabama  etc.  R.  R.  Co.  20.) 

4.  PRACTICE— MISJOINDER.— A  complaint  containing  two  dis- 
tinct and  independent  causes  of  action  in  the  same  count,  one  for 
damage  for  interfering  with  the  plaintiff's  property,  and  the  other 
for  damage  to  his  reputation,  is  bad  for  misjoinder.  (Gore  v.  Con- 
don, 352.) 

5.  PLEADING,  "IN  SHORT,"  BY  CONSENT— REFERENCE 
TO  EXHIBITS— INTERPRETATION.— If  a  plaintiff  consents  that 
a  plea  shall  be  taken  "in  short,**  merely  giving  a  sl^eleton  or  outline 
of  the  defense,  without  stating  the  facts  constituting  It,  but  referring 
to  exhibits  attached  to,  and  forming  a  part  of,  the  plea,  the  pleading 
must  be  interpreted  as  if  the  outlines  were  filled,  or  drawn  out  in 
extenso,  averring  the  particular  facts,  so  far  as  they  may  be  de- 
duced from  the  exhibits,  essential  to  constitute  the  defense  thoy 
Indicate.    (Steele  v.  Wallver,  62.) 

6.  EQUITY— PLEADING.— A  demurrer  to  a  bill  In  equity  con- 
fesses only  such  matters  of  fact  as  are  well  pleaded  and  not  con- 
clusions or  inferences  of  law  or  fact;  and  when  fraud  is  averred 
In  general  terms,  and  no  facts  are  alleged  constituting  the  fraud, 
the  court  cannot  consider  the  averment  in  passing  upon  the  demur- 
rer, as  such  averment  is  a  mere  conclusion  of  the  pleader.  (Mc- 
Creery  v.  Berney  Nat.  Bank,  105.) 

7.  PRACTICE.— PARTIES  IN  CHANCERY  MUST  REDUCE 
TO  WRITING  OBJECTIONS  to  the  admissibility  of  evidence  In- 
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corporating  them  In  the  note  of  submission  or  otherwise  call  them 
directly  to  the  attention  of  the  chancellor.  Otherwise,  such  objec-i 
tlons  are  deemed  to  have  been  waived.    (Babcoclc  v.  Carter,  193.) 

8.  PLEADING  —  EQUITY  —  MULTIFARIOUSNESS-REPUG- 
NANCY.— A  bill  in  equity  is  not  multifarious  or  repugnant  t>ecause 
it  prays  that  a  former  decree,  annulling  a  conveyance  as  fraud- 
ulent, be  reviewed  and  corrected  for  the  reason  that  the  complain- 
ant was  not  a  party  to  the  suit,  or,  if  that  is  not  the  appropriate 
relief,  to  have  such  fooTner  decree  impeached  for  fraud  on  the  part 
of  the  complainant's  trustee,  who  was  a  party  to  the  suit.  (Le- 
beck  V,  Fort  Payne  Bank,  51.) 

See  Adverse  Possession,  8,  9;  Insurance,  31-34;  Negotiable  Instru- 
ments, 19;  Waters,  1,  l 

POLICE  POWER,  I 

ADTTLTBRATION  OF  FOOD— GUILTY  KNOWLEDGE.— It= 
Is  competent  for  the  legislature,  in  the  exercise  of  Its  police  power, 
to  prohibit,  under  a  penalty,  the  Bale  of  adulterated  articles  of  food 
or  drink,  although  the  salesman  may  have  no  knowledge  of  their 
adulteration.  One  making  such  sales  must  do  so  at  his  peril.  (Peo- 
ple T.  Snowberger,  449.) 

See  Eminent  Domain. 

PRESCRIPTION. 
See  Easement;  Nuisance,  9,  10;  Waters  and  Watercourses,  15.    , 

PRESUMPTIONS.  "\ 

See  Accounts,  2;  Adverse  Possession,  7;  Cotenancy,  3;  Damages,  2; 
Deeds,  1,  7;  Evidence,  2;  Judgment,  2;  Justice  of  the  Peace,  2; 
Municipal  Corporations,  18;  Negligence,  5;  Negotiable  Instru- 
ments, 23;  Parent  and  Child,  2. 

PRIORITY. 
See  Assignment;  Banks  and  Banking,  1;.  Mortgagee,  18;  Wages. 

PROBATE  COURT. 
See  Homestead,  0.  . 

PROCESS. 

1.  PROCESS— EXEMPTION  OF  ATTORNEYS  FROM  SER- 
VICE OF.— An  attorney  at  law  Is  privileged  from  the  service  of  pro- 
cess, such  as  a  summons,  while  attending  upon  the  supreme  court,  or 
while  going  thereto  from  the  county  of  his  residence,  or  returning, 
therefrom  to  the  same  place.    (HofTman  v.  Bay  Circuit  Judge,  458.) 

2.  PROCESS— EXEMPTION  OF  AT'IYIKNEYS  FROM  SERi- 
VICE  OF.—A  STATUTE  exempting  an  attorney  at  law  from  arrest 
on  civil  process  during  a  sitting  of  court  does  not  deprive  him  of 
his  common-law  privilege  of  exemption  from  service  of  process 
while  attending  court,  or  while  going  to,  or  returning  therefrom, 
(noffman  v.  Bay  Circuit  Judge,  468) 

3.  PROCESS— ADMISSION  OF  SERVICE-W.MVER  OF  SER- 
VICE.—While  a  bare  admission  of  the  fact  of  service  of  process  be- 
yond the  territorial  Jurisdiction  of  tlie  court  should  not  l)e  deemed 
a  waiver  of  senice,  yet  an  admission  of  service  so  worded  as  to 
clenrly  evidence  an  Intent  to  waive  further  service  should  be  held 
to  amount  to  a  waiver.    (Jones  v.  Merrill,  475.) 

4.  PROCESS  —  AMENDMENTS— Courts  hare  Inherent  power 
over  their  process,  and  may  allow  clerical  errors  and  omissions  by 
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Inadvertence  to  be  amended  at  any  time  outside  of  statntes  enabling 
them  to  amend.    (Miller  v.  Zelgler,  777.) 

See  Attachment,  9. 

PROHIBITION. 

1.  PROHIBITION  MAY  ISSUE  TO  PREVENT  A  COURT 
PROM  VACATING  ITS  JUDGMENT  when  it  has  lost  jurisdiction 
to  do  80.    (State  v.  Superior  Court,  724.) 

2.  PROHIBITION— WRIT  OB^  AGAINST  A  DISQUALIFIED 
JUDGE  OR  OFFICER  ACTING  AS  A  JUDGE.— A  writ  of  prohibi- 
tion should  issue  to  prevent  a  school  director  from  participating  in 
hearing  and  determining  charges  against  a  superintendent  of  schools, 
when  the  director  is  shown  to  be  a  personal  enemy  of  the  accused, 
to  have  been  Instrumental  in  having  the  charges  preferred,  and  to 
have  announced  his  intention  to  vote  for  his  removal,  no  matter 
what  the  evidence  should  be.    (State  v.  Board  of  Education,  70U.) 

See  Negotiable  Instruments,  24. 

PROXIMATE  CAUSE. 
See  Negligence,  9-12, 

EAILROAD  COMPANIES. 

1.  RAILROAD     COMPANIES  —  OVERCHARGES  —  PENAL 

STATUTE.— Statutes  imposing  penalties  for  overcharges  in  freight 
or  passenger  rates  by  railroad  companies  are  penal  in  their  nature. 
and  must  be  sti-ictly  construed.    (Hall  v.  Norfolk  etc,  R.  R,  Co.  757.) 

2.  RAILROAD  COMPANIES— OVERCHARGES  BY  AGENT- 
PENAL  STATUTE.— A  railroad  company  is  not  liable  for  the  pen- 
alty or  punishment  Imposed  by  statute  for  making  overcharges  in 
freight  or  passenger  rates,  when  such  overcharge  Is  made  by  its 
conductor,  unless  the  company  has  authorized  or  approved  his  act. 
(Hall  V.  Norfolk  etc.  R.  R.  Co.  757.) 

3.  RAILROADS— EXPULSION  OF  PASSENGER— DAMAGES. 
If  a  passenger  is  unlawfully  expelled  from  a  railway  train  by  the 
conductor  thereon  for  refusal  to  pay  fare,  and  such  expulsion  is  en- 
tirely due  to  the  fault  and  negligence  of  the  ticket  agent  of  the 
railway  company  in  improperly  making  out  his  ticket,  the  company 
1b  liable  to  him  for  compensatory  damages,  such  as  for  the  humilia- 
tion suffered,  and  for  the  delay  in  completing  the  journey.  (Hot 
Springs  R.  R.  Co.  v.  Deloney,  913.) 

4.  RAILROADS— EXPULSION  OF  PASSENGER.— If  a  railway 
conductor  informs  a  passenger  that  he  must  pay  fare  or  get  off  the 
train,  and  stops  it  for  that  purpose,  on  his  refusal  to  pay,  such  con- 
duct on  the  part  of  the  conductor  is  equivalent  to  an  expulsion  of 
the  passenger  from  the  train.  (Hot  Springs  R.  R.  Co.  v.  Deloney, 
913.) 

5.  RAILROADS  —  EXPULSION  OF  PASSENGER— MENTAL 
ANGUISH  AS  ELESIENT  OF  DAMAGE.— Although  a  passenger  is 
wrongfully  expelled  from  a  railway  train  after  explaining  the  situa- 
tion to  the  conductor,  he  cannot  recover  for  mental  anguish  caused 
by  the  resulting  delay  In  reaching  a  sick  relative.  In  such  case,  the 
mental  anguish  is  too  remote  to  enter  as  an  element  of  damages. 
(Hot  Springs  R.  R.  Co.  v.  Deloney,  913.) 

6.  NEGLIGENCE— INJURY  TO  TRESPASSING  CHILD.— The 
failure  of  a  street  railway  company  to  so  guard  Its  cars  as  to  pre- 
vent a  trespassing  child,  five  years  of  age,  from  getting  on  or  off, 
or  from  being  thrown  or  falling  from  such  cars  while  being  op- 
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crated  and  In  motion,  is  not  negligence  for  which  the  company 
can  be  held  liable.     (Jefferson  v,  Birmingham  Ry,  etc.  Co.,  116.) 

7.  RAILWAYS-LIABILITY  FOR  INJURY  TO  TRESPASS- 
ERS OR  LICENSEES.— One  who  goes  upon  the  private  grounds  of 
another  under  a  mere  license  from  the  latter  does  so  subject  to 
the  attendant  rislcs.  Hence,  if  a  trespasser,  or  even  licensee,  in 
passing  over  a  railroad  tracli,  on  the  unfenced  grounds  of  the  com- 
pany, is  tripped  by  a  semaphore  wire  and  hurt,  the  company  is 
not  answerable  for  the  injury.  (Claris  v.  Michigan  Cent.  R.  R. 
Co.,  442.) 

8.  RAILROAD  COMPANIES— LIABILITY  FOR  INJURY  TO 
TRESPASSERS— DUTY  TO  GIVE  SIGNALS.— The  object  of  stat- 
utes requiring  the  sounding  of  a  whistle  or  the  ringing  of  a  bell  upon 
the  approach  of  a  train  at  a  highway  crossing  is  to  warn  persons, 
with  vehicles  and  driving  animals,  and  those  having  a  right  to  use 
the  highway  and  crossing.  Trespassers  cannot  complain  if  the  stat- 
ute is  violated.     (Baltimore  etc.  Ry.  Co.  v.  Bradford,  252.) 

9.  RAILROAD  COMPANIES— LIABILITIES  FOR  DEATH  OF 
TRESPASSING  CHILD-FAILURE  TO  GIVE  SIGNALS.-A  rail- 
road company  is  not  liable  for  the  death  of  a  trespassing  child 
which  has  wandered  upon  its  track  and  has  been  liilled  by  a  passing 
train  of  cars,  merely  because  It  failed  to  give  the  statutory  signals 
required  at  crossings.  The  object  of  such  signals  is  to  warn  persons 
who  have  a  right  to  use  such  crossings  or  to  be  upon  the  track. 
(Baltimore  etc.  Ry.  Co.  v.  Bradford,  252.) 

10.  RAILROAD  COMPA^NIES- LIABILITY  FOR  DEATH  OF 
TRESPASSING  CHILD.— Although  a  child  two  years  old  is  non  su! 
juris  and  negligence  cannot  be  predicated  upon  its  own  conduct,  its 
tender  age  does  not  prevent  it  from  becoming  a  trespasser  upon  a 
railroad  track  and  as  such  the  railway  company  owes  the  child  no 
duty,  except  that  if  it  is  discovered  in  a  place  of  danger  the  com- 
pany must  use  every  effort  to  prevent  Its  Injury,  and  Is  not  liable  for 
the  death  of  such  child  unless  guilty  of  negligence.  (Baltimore  etc. 
Ry.  Co.  V.  Bradford,  252.) 

IL  RAILROAD  COMPANIES-LIABILITY  FOR  DEATH  OF 
CHILD— FAILURE  TO  FENCE  TRACK.— A  railway  company  Is 
not  liable  In  damages  for  the  death  of  a  very  young  child  which  has 
wandered  upon  Its  track  and  Is  killed  by  a  passing  train,  merely  be- 
cause It  has  failed  to  fence  its  right  of  way,  as  required  by  statute. 
Such  statute  imposes  no  duty  to  fence  as  respects  children.  (Balti- 
more etc.  Ry.  Co.  v.  Bradford,  252.) 

12.  RAILWAYS— FAILURE  TO  FENCE  TRACK— INJURY, 
WHEN  NOT  DUE  TO.— If  a  statute  Imposes  on  a  railway  corpora- 
tion the  duty  of  fencing  Its  track,  and  declares  that  until  this  duty 
Is  performed.  It  shall  be  liable  for  all  Injuries  to  animals  ocoasloned 
by  the  want  of  such  fence,  and  animals  enter  upon  the  track,  which 
had  never  been  fenced,  and  are  killed,  the  corporation  Is  not  liable 
therefor.  If,  though  the  track  had  been  fence<l,  the  fence  must  have 
been  destroyed  by  a  lire  immediately  preceding  such  entry,  tliis  fire 
being  the  cause  of  the  turning  of  the  animals  out  of  thoir  stable  and 
their  going  upon  the  track.    (Cook  v.  Minneapolis  etc.  Ry.  Co.,  830.) 

13.  RAILWAYS  —  UNLAWFUL  SPEED  OF  TRAINS-CON- 
TRIBUTORY NEGLIGENCE.— lliough  a  person  trespassing  on  a 
railway  tiack  Is  injured  by  a  train  running  wltliiu  the  limits  of  a 
niunlclpallty  at  a  rate  of  speed  forbidden  by  the  ordinance,  he 
muHt,  to  entitle  him  to  recover,  prove  that  his  Injury  was  caused 
by  the  rate  of  speed  without  any  direct  contributory  negligence 
on  the  part  of  himself.  The  negligence  of  the  railway  company 
in  disregarding  the  ordinance  does  not  excuse,  nor  in  any  way 


1030  Index. 

Justify,  negligence  on  the  part  of  the  person  injured.    (Iteidel  v. 
Philadelphia  etc.  R.  R.  Co.,  328.) 

14.  NEGLIGENCE  IN  RUNNING  TRAINS  FASTER  THAN 
PERMITTED  BY  MUNICIPAL  ORDINANCE.— The  violation  of  a 
municipal  ordinance  regulating  the  speed  of  railway  trains  Is  not 
such  negligence  per  se  as  will  afford  a  right  of  action.  The  per- 
son Injured  must  have  been  in  a  position  to  entitle  him  to  the 
protection  that  the  ordinance  was  designed  to  afford,  and  he  must 
show  how  and  under  what  circumstances  the  duty  arose  to  him 
personally,  and  how  it  was  violated  by  the  negligence  of  the  de- 
fendant, to  his  injury.    (Reidel  v.  Philadelphia  etc.  R.  R.  Co.,  328.) 

15.  RAILROAD  —  OBSTRUCTED  CULVERTS  —  FLOODING 
PROPERTY— LIABILITY.— A  railroad  company  is  answerable  in 
damages  for  flooding  the  plaintiff's  store  where  it  is  caused  by  ol)- 
structions  which  prevent  the  escape  of  water,  coming  from  a  rain- 
fall, through  and  beyond  the  culvert  under  the  defendant  company's 
embankment  or  roadbed.     (Shahan  v.  Alabama  etc.  R.  R.  Co.,  20.) 

16.  RAILROADS  —OBSTRUCTED  CULVERTS  —  FLOODING 
PROPERTY— CONTRIBUTION  TO  INJURY— LIABILITY.— A  rail- 
road company  Is  answerable  in  damages  for  flooding  a  person's 
property,  by  allowing  its  culvert  under  the  roadbed  or  embanl£- 
ment  to  become  obstructed,  so  as  not  to  carry  off  the  water,  where 
Its  negligence  contributes  proximately  to  the  injury,  although  an- 
other companj',  or  other  causes,  may  have  also  contributed  to  the 
result.    (Shahan  v.  Alabama  etc.  R.  R.  Co.,  20.) 

17.  RAILROADS  —  OBSTRUCTED  CULVERTS  —  FLOODING 
PROPERTY  —  CO-OPERATION  OF  S'PUKTRACK  IN  CAUSING 
INJURY— PROPER  CROSS-EXAMINATION.— In  an  action  to  re- 
cover damages  against  a  railroad  company  for  overflowing  the 
premises  of  the  plaintiff,  by  allowing  a  culvert  under  its  embank- 
ment or  roadbed  to  become  obstructed,  so  as  to  prevent  the  escape 
of  water  coming  from  a  rainfall,  there  can  be  no  recovery  where 
it  Is  shown  that  there  would  have  been  no  overflow  had  the  de- 
fendant not  constructed  a  spurtrack  for  the  convenience  of  the 
plaintiff.  Hence,  ^here  is  no  error  In  permitting  the  defendant,  on 
cross-examination,  to  prove  that  the  spurtrack  was  built  at  the 
plaintiff's  request.    (Shahan  v.  Alabama  etc.  R.  R.  Co.,  20.) 

18.  RAILROADS— STREET  RAILWAYS— DUTY  AND  CARE.— 
A  street-car  company,  as  well  as  a  person  traveling  upon  a  public 
street,  is  bound  to  exercise  such  ordinary  care,  prudence,  and  pre- 
caution to  avoid  injury  as  the  surrounding  circumstances  may  re- 
quire.    (Thompson  v.  Salt  Lake  Rapid  Transit  Co.,  G21.) 

19.  RAILROADS-STREET  RAILWAYS— DANGEROUS  PRO- 
PELLING POWER— CARE  REQUIRED.— The  duty  of  a  street-car 
company  to  recognize  the  rights  of  persons  In  the  lawful  use  of  the 
streets  Is  imperative,  and  if  it  adopts  a  propelling  power,  such  as 
electricity,  which  increases  the  hazards  of  such  persons,  it  must  be 
held  to  a  degree  of  care  proportionate  to  the  increase  of  danger. 
(Thompson  v.  Salt  Lake  Rapid  Transit  Co.,  621.) 

20.  RAILROADS  —STREET  RAILWAYS  —  APPLIANCES  — 
DUTY— NEGLIGENCE.— It  is  the  duty  of  a  street-car  company  to 
have  the  usual  appliances  required  for  starting,  stopping,  and  con- 
trolling Its  cars,  when  propelled  by  electricity,  for,  without  these 
appliances  to  control  and  manage  them,  they  become  dangerous. 
It  Is,  therefore,  gross  negligence  for  the  company  to  put  an  elec- 
trlc-car  upon  a  track  in  a  public  street,  and  allow  It  to  run  without 
such  appliances.     (Thompson  v.  Salt  Lake  Rapid  Transit  Co..  621.) 

21.  RAILROADS  —  DEFECTIVE  APPLIANCES  —  NEGLI- 
GENCE.—If  a  street-car  company  has  repeated  notice  of  defective 
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brakes,  and  a  defective  motor,  on  one  of  its  electric-cars,  but  fails  to 
remedy  the  defects,  and  the  motorman,  in  running  the  car,  sees  a 
person  approaching  the  tracl£,-  with  the  evident  intention  of  crossing, 
without  looliing  up  or  seeing  the  car,  and  maizes  a  strenuous  etfort 
to  stop  it  by  applying  the  bralies,  which  are  so  defective  that  they 
do  not  worlc,  and  lie  receives  a  shock  from  the  defective  motor, 
which  delays  his  purpose  for  a  second,  so  that  he  cannot  stop  the 
car  until  such  person  is  struck  and  fatally  injured,  because  of  the 
defective  brakes,  a  clear  case  of  negligence  on  the  part  of  the  de- 
fendant company,  in  not  providing  proper  appliances,  is  presented, 
especially  where  the  car  runs  over  fifty  feet  past  the  place  of  the 
accident  before  it  is  stopped,  but  could  have  been  stopped,  when 
the  first  effort  was  made,  within  eight  feet,  had  it  been  in  repair  like 
other  cars.    (Thompson  v.  Salt  Lake  Rapid  Transit  Co.,  621.) 

22.  RAILROADS— STREET  RAILWAYS— DEFECTIVE  APPLI- 
ANCES—LIABILITY FOR  INJURY.— If  a  street-car  company 
knowingly  places  in  operation  upon  a  public  street  a  defective  elec- 
tric-car, which  cannot  be  controlled  because  the  brakes  and  appli- 
ances provided  for  It  are  out  of  repair,  and  injury  is  occasioned  by 
reason  of  such  defective  brakes  and  appliances,  the  jury  may  prop- 
erly find  that  the  company's  negligence  was  the  proximate  cause 
of  the  injury,  though  the  Injured  party  was  negligent,  if  the  motor- 
man  was  unable  to  avoid  the  latter's  contributory  negligence. 
(Thompson  v.  Salt  Lake  Rapid  Transit  Co..  G21.) 

23.  RAILROADS— STREET  RAILWAYS— DEFENDANT  CAN- 
NOT PLEAD  ITS  OWN  NEGLIGENCE  AS  A  DEFENSE.— In  an 
action  against  a  street  railway  company  for  negligence  causing 
death.  It  ehould  not  be  allowed  to  excuse  its  own  negligence  and 
want  of  reasonable  care,  and  thus  avoid  liability,  by  showing  that 
prior  to,  and  at  the  time  of,  the  accident,  It  had  knowingly  been 
negligent  in  not  keeping  its  car  and  appliances  in  order  and  repair, 
and  that,  on  account  of  such  negligence,  it  was  unable  to  prevent  the 
Injury  complained  of,  at  the  time,  by  the  use  of  ordinary  care. 
(Thompson  v.  Salt  Lake  Rapid  Transit  Co.,  621.) 

24.  RAILROADS— STREET  RAILWAYS  —  CONTRIBUTORY 
NEGLIGENCE— QUESTION  FOR  JURY.— If  a  deaf  and  dumb,  but 
well  grown,  boy,  a  little  over  fourteen  years  of  age,  having  good 
eyesight,  and  possessed  of  average  intelligence,  attempts  to  cross  a 
street  railway  track,  while  a  car  is  passing,  the  question  of  his  con- 
tributory negligence  is  properly  submitted  to  the  jury.  (Thompson 
V.  Salt  Lake  liapld  Transit  Co.,  621.) 

See  Adverse  Possession,  8,  9;  Highways,  1-3;  Mandamus,  3-7. 

REAL  PROPERTY. 
ELEVATORS.  GR.MX— DANGEROUS  PREMISES— USE  OP 
RAILING  NOT  CONTEMPLATED— If  a  customer  goes  to  a  grain 
elevator  to  buy  a  load  of  corn  of  the  proprietor,  and,  while  there, 
puts  a  defective  railing  around  the  opening,  on  an  elevated  plat- 
form, to  a  use  other  than  that  for  which  it  was  intended,  by  lean- 
ing Against  it  for  support,  the  proprietor  Is  not  answerable  for  an 
Injury  to  his  customer,  occasioned  by  the  giving  way  of  the  railing, 
while  being  so  used,  although  he  had  previous  knowledge  of  its 
defective  condition.  (Kinney  v.  Ousted,  455.) 
See  Waters,  13. 

RECEIVERS. 
1.     CORPORATIONR-RETPTTVERS    OF    BECArRW    OF    DTS- 
8ENSI0NS.— If,  by  reason  of  dissensions  among  the  directors  of  a 
trading  corporation,  and  their  equal  divisiou  and  consequent  Inabll- 
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Ity  to  determine  any  question  or  adopt  any  resolution  by  a  majority 
vote,  it  has  become  unable  to  carry  on  its  business,  a  receiver 
should  be  appointed  to  take  charge  of,  and  manage,  such  business 
during  the  pendency  of  the  suit.    (Sternberg  v.  Wolff,  494.) 

2.  RECEIVERS-JURISDICTION  OF  FEDERAL  COURT- 
SUBJECT  MATTER  — PARTIES  — TRESPASS  — REMEDY  OF 
STRANGER— INTERVENTION.— If  a  receiver  is  appointed  by  a 
federal  court,  in  a  suit  where  It  has  plenary  jurisdiction  of  the 
subject  matter,  the  court  has  jurisdiction  of  the  res,  and,  through 
the  receiver,  may  take  possession  of  it  without  regard  to  whether 
all  claimants  are,  or  are  not,  before  it  as  parties.  If  it  authorfzos 
the  receiver  to  take  possession,  the  remedy  of  a  stranger  to  the 
proceedings,  who  claims  title  to  a  part  of  the  property,  is  by  inter- 
vention in  the  suit  before  the  federal  court  He  cannot  maintain 
trespass  against  the  receiver,  on  the  ground  that  he  was  not  made  a 
party  to  the  suit,  for  the  court's  order,  in  such  a  case,  is  not  void. 
(Steele  v.  Walker,  62.) 

3.  JUDGMENT  OR  DECREE— INTERLOCUTORY  ORDERS- 
DESCRIPTION  OF  PROPERTY  —  CERTAINTY  —  ILLUSTRA- 
TION.—A  decretal  order  appointing  a  receiver  and  authorizing  him 
to  take  possession  of  certain  railroad  lands,  "except  such  portions 
thereof  as  are  coterminal  to  and  with  that  portion  of  the  Mobile  & 
Girard  Railroad,  extending  from  Girard  to  Troy,  Alabama,  and 
except  such  portions  thereof  as  may  be  in  the  actual  possession  of 
bona  fide  purchasers  for  value  from  the  said  railroad  company,  and 
except  such  portions  thereof  as  the  said  railroad  company  earned 
and  sold  in  accordance  with  the  terms  and  conditions  of  the  act  of 
Congress  of  June  3,  1856,"  is  not  so  indefinite  as  to  be,  void  for 
uncertainty.    (Steele  v.  Walker,  62.) 

4.  A  RECEIVER  DESIRING  TO  BRING  SUIT  IN  ANOTHER 
STATE  than  that  In  which  he  was  appointed  should  file  a  petition 
in  the  court  in  which  he  wished  to  bring  his  action,  stating  the 
proper  facts  and  asking  leave  to  sue  therein.  (Castleman  v.  Temple- 
man,  363.) 

5.  RECEIVER— MAKING  HIM  A  PARTY  DEFEJNDANT 
WHEN  HE  SHOULD  HAVE  BEEN  A  PLAINTIFF.— When  the 
right  to  sue  for  assessments  on  the  capital  stock  of  a  corporation 
has,  by  a  decree,  been  vested  in  a  receiver,  a  creditor  suing  upon 
such  assessment  cannot,  by  making  the  receiver  a  party  defendant, 
maintain  the  action.    (Castleman  v.  Templeman,  363.) 

6.  A  RECEIVER  APPOINTED  IN  ANOTHER  STATE  FOR 
AN  INSOLVENT  CORPORATION  may,  in  this  state,  maintain 
an  action  In  its  name  upon  a  liability  due  It.  Through  comity  be- 
tween states  a  representative  of  a  court  of  one  state  will  be  per- 
mitted to  sue  in  the  courts  of  the  other  when  the  suit  does  not  in- 
juriously affect  the  interests  of  the  citizens  of  the  latter  nor  violate 
its  policy  or  laws.     (Castleman  v.  Templeman,  363.) 

7.  RECEIVERS— FOREIGN— RIGHT  TO  REMOA^E  ASSETS  — 
A  foreign  receiver  of  a  dissolved  foreign  partnership  has  no  right  to 
remiove  the  funds  of  such  firm  out  of  the  state,  to  the  detriment  of 
resident  creditors  thereof,  or  of  separate  creditors  of  the  firm  mem- 
bers, until  he  shows  that  the  firm  Is  insolvent  and  that  such  fund.s 
are  necessary  to  satisfy  partnersliip  debts,  regardless  of  any  claim 
thereto  by  the  debtor  partner.     (Grogan   v.   Egbert,  763.) 

8.  RECEIVERS— FOREIGN— RIGHl^r  TO  PROPERTY.— A  for- 
eign receiver  cannot  assort  title  to  property  within  the  state,  as 
against  the  attacliment  of  a  resident  creditor,  especially  when  tlie 
sole  purpose  of  the  receivership  is  to  enable  the  debtor  to  hinder, 
delay,  and  defraud  resident  creditors.     (Grogan  v.  Egbert,  763.) 

See  Equity,  4;  Wages,  1-3. 
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RELEASE. 
See  Partnership,  9;  Suretyship,  11. 

REPLEVIN. 

1.  REPLBVIN-POSSESSION.-In  replevin,  no  recovery  can  be 
had  for  goods  not  in  the  possession  of  the  defendant  at  the  time  the 
writ  issues,  except  when  such  goods  have  been  fraudulently  disposed 
of,  or  concealed  to  avoid  the  writ.  (Reid,  Murdocls  &  Co.  v.  Ferris 
437.) 

2.  REPLEA'IN-POSSESSION.-No  recovery  can  be  had  in  re- 
plevin for  property  known  by  plaintiff  to  be  out  of  the  defendant's 
possession,  or  out  of  existence  at  the  time  of  Uie  issuance  of  the 
writ.    (Reid,  Murdock  &  Co.  v.  Ferris,  437.) 

3.  RES  JUDICATA.-REOOVERY  IN  REPLEVIN  for  a  poitiou 
of  goods  fraudulently  purchased  and  in  the  buyer's  possession  at  the 
time  of  the  issuance  of  the  writ  does  not  bar  an  action  of  trover  for 
the  remainder  of  the  goods,  not  In  such  possession  and  not  taken 
under  the  writ  of  replevin.    (Reid,  Murdock  &  Co.  v.  Ferris,  43  f.) 

RESCISSION. 
See  Vendor  and  Purchaser,  8-10. 

REYOOATION. 
See  Arbitration  and  Award,  1-3. 

SALES. 

ASSIGNMENT  OF  CONDITIONAL  SALE  CONTRACT.— If 
a  contract  for  a  conditional  sale  provides  that  title  shall  remain  In 
the  vendor  to  secure  the  purchase  price,  while  possession  of  the 
property  Is  delivered  to  the  vendee,  the  assignment  of  such  con- 
tract by  the  vendor  carries  with  it  the  right  of  property,  together 
with  the  right  of  possession  for  condition  broken,  whether  the 
default  be  prior  or  subsequent  to  the  assignment.  (Landigaa  T. 
Mayer,  521.) 

SIDEWALKS. 
See  Negligence,  2. 

SLAUGHTERHOUSES. 
See  Municipal  Corporations,  2,  8.  • 

SPENDTHRIFT  TRUSTS. 
See  Husband  and  Wife,  5;  Tiusts,  1. 

STATUTES. 

1.  STATUTES-PENAI^DEFINITION  —  CONSTRUCTION.— A 
statute  Imposing  a  penalty  or  forfeiture  for  transgression  of  Its  pro- 
visions, or  for  doing  a  thing  prohibited.  Is  penal,  and  must  be  strictly 
construed.     (Hall  v.  Norfolk  etc.  R.  R.  Co.,  757.) 

2.  CONSTITUTIONAL  LAW— TAXATION  OP  ALIENS.  — A 
statute  Imposing  a  tax  on  tlio  employers  of  foreign  born,  unnat- 
uralized male  persons,  and  regulating  their  omployment.  Is  nnoon- 
stltutional  as  being  In  conflict  with  the  fourteenth  amendment  of 
the  federal  constitution,  and  with  a  provision  In  a  state  constitu- 
tion providing  that  all  taxes  shall  be  uniform  upon  the  same  class 
of  subjects.     f.Iuninta  I/Imestone  Co.  v.  Fagley,  579.) 

3.  CONSTITT^TIONAL  LAW.— A  STATUTE  AUTHORIZING  A 
JUSTICE  OF  THE  PEACE  TO  IMPOSE  THE  COSTS  OF  A  CRIM- 
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INAL  PROSECUTION  upon  the  complaining  witness  and  to  direct 
his  imprisonment  until  they  are  paid,  if  such  Justice  finds  that  the 
complaint  was  frivolous  and  without  probable  cause,  is  not  uncon- 
stitutional, either  as  depriving  a  person  of  his  liberty  or  property 
without  due  process  of  law,  or  as  allowing  an  imprisonment  for 
debt.    (CJolby  v.  Backus,  732.) 

4.  CONSTITUTIONAL  LAW— IMPRISONMENT  FOR  DEBT.— 
A  constitutional  provision  forbidding  imprisonment  for  debt  relate* 
only  to  liabilities  arising  upon  contract,  and  does  not  forbid  the 
enactment  of  a  statute  authorizing  the  imposition  on  a  prosecutng 
witness  of  the  costs  of  a  criminal  prosecution  aud  his  imprisoumeut 
until  such  costs  have  been  paid,  when  his  complaint  has  been  found 
to  be  frivolous  and  without  probable  cause.    (Colby  v.  Backus,  732.> 

6.  CONSTITUTIONAL  LAW  — TRUST  COMPANIES  —  SPE- 
CIAL LEGISLATION.- A  statute  authorizing  the  formation  or  a 
corporation  to  act  as  a  trustee  in  the  execution  of  trusts  of  various 
kinds  and  to  execute  the  offices  of  executor,  administrator,  trustee, 
receiver,  or  assignee,  and  exempting  it  from  taking  any  oath  and 
from  giving  any  bond  or  security,  except  in  the  discretion  of  the 
court,  other  than  the  deposit  of  a  certain  amount  of  securities  with 
the  state  treasurer,  is  constitutional.  It  is  not  special  legislation, 
nor  does  it  discriminate  in  favor  of  a  class.  (Boane  Iron  Co.  r. 
Wisconsin  Trust  Co..  856.) 

See  Fisheries,  8,  4;  Forcible  Entry  and  Detainer;  Ballroad  Com- 
paniee,  1,  2,  8.  11,  12. 

STATUTES  OF  LIMITATION. 
See  Limitations  of  Actions. 

STRUCTURES. 
See  Mechanics'  Liens,  6. 

SUBMERGED  LANOa 
See  Jurisdiction,  1. 

SUNDAY. 
See  Appeal,  21. 

•  SUPERSEDEAS. 

SUPERSEDEAS  WHERE  NONE  IS  EXPRESSLY  AU- 
THORIZED BY  STATUTE.— Where  a  state  constitution  provides 
that  the  supreme  court  shall  have  power  to  issue  certain  enumerated 
writs  and  also  all  other  writs  necessary  to  the  proper  and  complete 
exercise  of  its  appellate  and  revisory  jurisdiction,  it  is,  by  virtue  of 
its  inherent  powers  as  an  appellate  tribunal,  authorized  to  issue  a 
writ  of  supersedeas  to  preserve  the  status  quo  of  the  parties  pend- 
ing the  determination  of  the  appeal  on  the  merits,  though  the 
statute  has  not  provided  that  the  bond  upon  appeal  shall  operate  to 
suspend  or  supersede  the  judgment.  (State  v.  Board  of  Education, 
706.) 

SURETYSHIP. 

1.  SURETYSHIP— EXTENT  OF  LIABILITY.— A  surety  for  the 
purchase  price  of  goods  agi-eed  to  be  purchased  in  carload  lots  is 
not  liable  for  purchases  made  by  his  principal  In  other  quantities. 
(Grasser  etc.  Brewing  Co.  v.  Rogers,  389.) 

2.  SURETYSHIP— EXTENT  OF  LIABILITY.— A  surety  can  in- 
sist that  he  cannot  be  bound  except  upon  his  own  terms,  and  his 
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obHgatlon  cannot  fairly  be  extended  beyond  the  scope  of  bis  writ* 
ten  agreement    (Grasser  etc.  Brewing  Co.  v.  Rogers,  389.) 

3.  STATUTE  OF  LIMITATIONS— ACTIONS  AGAINST  SURE- 
TIES.—No  action  can  be  maintained  against  sureties,  if,  at  its  com- 
mencement, the  liability  of  their  principal  to  the  action  had  ceased 
to  exist  because  of  the  statute  of  limitations.  (Spokane  County  v. 
Prescott,  733.) 

4.  SIJRETIES-WHEN  LIABLE  FOR  RENEWALS.— If  a  bond 
is  conditioned  that  the  obligee  shall  be  protected  against  all  los» 
by  failure  of  the  principal  to  pay  indebtedness  now  owing,  or  which 
may  be  contracted  hereafter  to  the  obligee,  the  sureties  are  liable 
for  the  nonpayment  of  renewals  of  existing  debts,  as  well  as  for 
those  which  otherwise  accrued-  (Benton  County  Sav.  Bank  v.  Bod- 
dicker,  310.) 

5.  BONDS— DELIVERY  OF  CONTRARY  TO  AGREEMENT.— 
A  surety  on  a  bond  cannot  successfully  defend  against  It  by  show- 
ing that  he  signed  it  under  an  agreement  that  it  was  not  to  be 
delivered  unless  other  parties  also  became  sureties  thereon,  if  he 
does  not  further  show  that  the  obligee,  before  acting  upon  the  bond^ 
had  notice  of  such  agreement.  (Benton  County  Sav.  Bank  v.  Bod- 
dlcker,  310.) 

6.  BONDS— SURETIES,  SIGNING  BY  —  DELIVERY.- If  a 
surety  signs  a  bond  on  condition  that  It  Is  not  to  be  delivered  until 
others  named  therein  shall  sign  It,  delivery  of  the  bond  without 
their  signatures  releases  such  surety.    (Spencer  v.  McLean,  271.) 

7.  SURETY  ON  BOND— NOTICE  OF  CONDITION.— If  a  surety 
signs  a  bond  and  delivers  it  to  his  principal,  with  the  condition 
that  It  Is  not  to  be  delivered  to  the  obligee  unless  other  persons 
also  become  sureties  thereon,  and  it  is  delivered  in  violation  of  this 
condition,  express  notice  to  the  obligee  of  the  condition  is  not  essen- 
tial to  release  the  surety.  It  Is  sufficient  if  the  surety  proves 
knowledge  by  the  obligee  of  such  facts  as  would  have  caused  a 
person  of  reasonable  prudence  to  investigate  and  discover  that  the 
delivery  was  not  authorized.  (Benton  County  Sav.  Bank  v.  Bod- 
dicker,  310.) 

8.  BONDS— SURETYSHIP.— A  bond  conditioned  to  pay  to  the 
obligees  upon  a  fixed  basis,  a  certain  share  of  any  Indebtedness  they 
might  have  to  pay  as  sureties  Is  an  original  promise  and  not  a  col- 
lateral undertaking  of  surety  or  guaranty.  (Spencer  ▼.  McLean, 
271.) 

9.  BONDS— CONSIDERATION  FOR.— A  bond  conditioned  for 
the  payment  of  all  existing  Indebtedness  of  the  principal  and  all 
indebtedness  which  may  accrue  is  based  upon  a  sufficient  considera- 
tion, where  It  appears  that  the  creation  of  new  Indebtedness  was 
contemplated  and  actually  took  place  after  the  execution  of  the 
bond.     (Benton  County  Sav.  Bank  v.  Boddicker,  310.) 

10.  BONDS— QUESTION  "FOR  JURY.— Whether  there  was  an 
agreement  that  a  bond  should  not  be  delivered  until  signed  by  others 
is  a  question  for  the  Jury,  when  the  evidence  Is  In  conflict.  (Spencer 
V.   McLean.  271.) 

11.  SURPrrY-RELRASE  OF  BY  THE  CONDUOT  OF  THE  OB- 
LIGKH— The  obligee,  In  dealing  with  a  surety,  must  observe  the 
utmost  good  faith,  and,  failing  to  do  so.  he  will  be  discliarged  tf> 
the  extent  to  which  he  suffers  by  reason  of  the  lack  of  good  faith 
on  the  part  of  the  obligee.  Hence,  if  the  surety  applies  to  the  ob- 
ligee for  Information  respecting  the  llnancial  standing  of  his  prin- 
cipal, and  the  obligee  makes  false  Btatenients  In  replj',  In  conse- 
quence of  which  the  surety  forbore  to  take  measures  to  save  him- 
self from  loss,  he  Is  discharged  to  the  extent  to  wblcb  he  has  suf- 
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ferred  from  the  misstatements  of  the  obligee.  (Benton  County  Sav. 
Bank  V.  Boddicker,  310.) 

12.  SUKEaiES— WHEN  MAY  NOT  ASSERT  THAT  AN  IN- 
STRUMENT IS  INCOMPLETE.— Where  sureties  have  placed  in  the 
hands  of  their  principal  an  instrument  which  purports  to  be  valid 
and  complete,  they  are  estopped  to  assert,  as  against  an  innocent 
holder  for  value,  that  they  did  not  execute  the  instrument  and 
that  It  was  not  to  be  delivered  unless  additional  parties  also  be- 
came sureties  thereon.  (Benton  County  Savings  Bank  v.  Boddicker. 
310.) 

13.  PAROL  EVIDENCE— SURETIES  IN  SUIT  BY  FOR  CON- 
TRIBUTION.—The  fact  that  a  Judgment  against  a  surety  on  an 
approval  bond  was  recovered  in  the  name  of  the  plaintiff  in  sucli 
judgment,  when  it  should  have  been  in  the  name  of  the  clerk  of  the 
court  for  the  use  of  such  plaintiff,  does  not  constitute  any  defense 
In  an  action  by  such  surety  against  his  cosurety  for  contribution. 
(Babcock  v.  Carter,  193.) 

14.  SURETYSHIP  — APPLICATION  OP  PAYMENTS.— If  a 
sm-ety  under  his  contract  is  liable  for  the  purchase  price  of  such 
goods  only  as  are  sent  in  carload  lots,  and  remittances  sent  by  the 
purchaser,  without  direction  as  to  their  application,  are  more  than 
sufficient  to  pay  for  such  goods  as  were  sent  in  carload  lots  and 
shipped  prior  to  other  lots  not  paid  for,  the  remittances  must  be 
applied  in  payment  of  the  carload  lots,  and  the  surety  is  relieved 
from  liability.    (Crasser  etc.  Brewing  Co.  v.  Rogers,  389.) 

15.  A  JUDGMENT  AGAINST  ONE  SURETY  IS  ADMISSITiLE 
in  an  action  by  him  against  his  cosurety  for  contribution  for  the 
purpose  of  proving  its  rendition  and  by  way  of  inducement  as  evi- 
dence that  the  liability  on  which  it  was  founded  had  been  paid  by 
the  plaintiff.    (Babcock  v.  Carter.  193.) 

16.  CORPORATIONS-  LOANS  GRANTED  IN  EXCESS  OF  THE 
SUM  PERMITTED  BY  STATUTE.— Though  a  statute  declares  that 
the  total  liability  of  a  corporation  to  anyone  for  moneys  borrowed 
shall  not  exceed  twenty  per  cent  of  the  capital  stock,  a  surety  for 
the  payment  of  debts  existing  and  to  be  incurred  in  favor  of  the 
corporation  cannot  escape  liability  on  the  ground  that  the  debts 
for  which  he  has  become  answerable  aggregate  more  than  such 
twenty  per  cent    (Benton  County  Sav.  Bank  v.  Boddicker,  310.) 

See  Limitations  of  Actions,  3. 

TAXATION. 

1.  TAXATION.— AUTHORITY  TO  IMPOSE  a  tax  or  to  exact 

a  license  must  clearly  appear  and  must  be  strictly  construed,  and 
if  there  is  any  doubt  as  to  the  right,  it  must  be  resolved  adversely  to 
It.     (CJhlcago  V.  Collins,  224.) 

2.  ASSESSMENTS  FOR  LOCAL  IMPROVEMENTS  ARE  SUS- 
TAINED on  the  theory  of  special  benefits  corresponding  In  value 
to  the  cost  of  the  improvements.    (I^add  v.  Portland,  526.) 

3.  PATENT  RIGHTS— TAXATION  OF.— If  a  corporation  has 
valuable  patent  rights,  the  whole  value  of  its  capital  stock  is  sub- 
ject to  taxation,  however  much  enhanced  by  its  ownership  of  such 
rights.  The  constitution  of  the  United  States  does  not  compel 
any  reduction  In  the  amount  of  taxes  because  of  such  rights. 
(Crown  Cork  etc.  Co.  v.  State,  371.) 

4.  CORPORATION.  TAX  UPON  STOOK  OF,  WHEN  NOT  A 
TAX  AGAINST  THE  CORPORATION.— If  the  taxable  value  of  the 
stock  of  a  corporation  is  first  fixed,  and  there  is  then  deducted 
therefrom  the  aggregate  value  of  the  real  property  owned  by  the 
corporation  and  the  residuum  divided  by  the  number  of  shares  of 
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stock,  and  the  qnotfent  declared  to  l)e  the  taxnblo  vnhie  of  each 
share  for  state  purposes,  and  upon  the  value  thus  ascertained  a 
state  tax  is  levied,  this  is  not  a  tax  upon  the  stoclt  or  upon  the 
corporation,  but  upon  the  owners  of  the  shares  of  stocli,  though 
the  officers  of  the  corporation  are  made  the  agents  of  the  state  for 
the  collection  of  the  tax  and  the  corporation  is  required  to  pay  it, 
being  entitled  to  be  reimbureed  by  the  stockholders.  (Crown  Corlc 
etc.  Ck).  V.  State,  371.) 
See  Constitutions,  2;  Municipal  Corporations,  12-14;  Statutes,  2. 

TORTS. 
See  Partnership,  1-8. 

TRADE  NAMES. 
NAME  OP  ANOTHER.  ASSIGNABILITY  OF  THE  RIGHT 
TO  USE.— A  partner  who,  on  the  dissolution  of  a  partnership,  has 
acquired  from  the  retiring  partner  the  right  to  continue  business 
in  the  name  of  the  old  firm,  included  in  which  was  the  name  of 
the  retiring  partner,  cannot  assign  that  right  to  a  corporation  formed 
to  continue  the  same  business,    (Bagby  &  Rivers  Co.  v.  RiverSj  357.) 

See  Injunction,  7. 

TRESPASS. 
TRESPASS— MARSHAL  OF  FEDERAL  COURT— NONLIA- 
BILITY.—A  marshal  of  a  federal  court,  who  seizes  property  under 
Its  order,  to  be  held  pendente  lite,  is  not  answerable  in  trespass  to  a 
stranger  cladmlng  title  to  the  property.     (Steele  v.  Wallior,  62.) 

TRIAL. 

1.  TRIAL— ORDER  OF  EVIDENCE.— A  court  has  discretionary 
power  to  admit  testimony  out  of  its  order.  (Stephens  v.  Union  As- 
surance Soc,  595.) 

2.  KVIDENOE  TO  DISPUTE  ADMITTED  ALLEGATIONS  — 
It  is  error  to  admit  evidence  to  dispute  a  material  allegation  that 
stands  admitted  by  the  pleadings.    (Landigan  v.  Meyer,  521.) 

3.  TRIAI.,— INSTRUCTIONS.— The  refusal  of  the  court  to  give 
requested  instructions  correctly  stating  the  law  upon  an  immaterial 
issue,  is  error,  if  other  instruction.s  are  given  on  such  issue  which 
may  mislead  the  Jury.    (Tryon  v.  Pingree,  398.) 

4.  PRACTICE.— A  PLEA  STATING  FACTS  DISCLOSED  BY 
THE  COMPLAINT  is  unnecessai*y  and  improper.  If  the  element.'* 
of  damage,  as  claimed  by  the  complaint  itself,  are  not  recoverable, 
the  proper  way  to  raise  this  objection  is  by  motion  to  strike  out. 
by  objection  to  the  evidence  offered  to  prove  damages,  or  by  a  re- 
quest for  proper  instructions  to  the  Jury.     (Painter  v.  Munn,  170.) 

5.  EVIDENCE— AGENCY.— Error  in  admitting  evidence  In  re- 
lation to  an  agency  before  such  agency  Is  shown  to  have  existed 
Is  cured  by  subsequent  evidence  establishing  tuch  agency.  (Phoe- 
nix Assurance  Co.  v.  McAuthor,  164.) 

See  Instructions. 

TROVER. 

TROVER— CONVERSION  BY  OFFICER  LEVYING  UPON 
PARTNERSHIP  PROPERTY.— It  is  not  conversion  for  an  officer 
to  levy  upon  partnership  property  wrongfully,  and  to  advertise  it  for 
sale.  To  sustain  trover  against  him,  It  must  appear  that  the  part- 
ners have  been  deprived  of  the  possession  of  the  property,  by  re- 
moval or  otherwise,  under  circumstances  which  show  that  the  offl- 
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«er  Is  lefallj  chargeable  with  such  deprivation.    (Eanse  r.  Ck>x, 
4804 

See  Replevin,  8. 

TEUST  OOMPANIBa 
See  Statutes,  (k 

TRUSTS. 

1.  SPENDTHRIFT  TRUSTS  IN  FAVOR  OP  THEIR  CREA- 
TORS.—One  cannot  convey  property,  to  be  held  in  trust  to  pay  the 
Income  to  himself,  excluding  all  liability  to  be  tal^en  for  his  debts, 
contracts,  or  engagements.    (Brown  v.  MacgiU,  334.) 

2.  TRUSTEE.— ONE  WHO  PARTICIPATES  WITH  A  TRUS- 
TEE IN  A  BREACH  OF  HIS  DUTY  cannot  hold  the  fruits  of  such 
default  of  duty  as  against  the  cestui  que  trust  Therefore,  if  a  cor- 
poration selects  as  its  agent  the  assignee  of  an  Insolvent  to  buy  in 
his  property  at  execution  sale,  and  he  buys  it  in  at  much  less  than  its 
value,  when  he  might  have  redeemed  it  or  prevented  the  sale,  such 
corporation  can  hold  such  property  only  for  the  purpose  of  indem- 
nifying him  for  the  amount  so  paid.  (Hazen  v.  Lyndonville  Nat. 
Banlv,  680.) 

3.  TRUSTS— CESTUI  QUE  TRUST  IS  NOT  BOUND  UNLESS 
HE  IS  A  PARTY.— Except  in  cases  where  a  trustee  is  empowered 
to  represent  the  beneficial  interests,  or  .where  the  interesLed  parties 
are  so  numerous  that  it  is  impi-actlcable  to  bring  thom  all  in,  a 
cestui  que  trust  is  not  bound  by  any  proceeding  in  equity  to  which 
be  is  not  a  party,  although  the  trustee  is  a  party.  It  is  otherwise 
in  a  court  of  law.    (Lebecli  v.  Fort  Payne  Banli:,  51.) 

See  Husband  and  Wife,  5;  Judgment,  7;  Statutes,  5. 

VARIANCE. 
See  Attachment,  13. 

VENDOR  AND  PURCHASER. 

1.  VENDOR  AND  PURCHASER.— MARKETABLE  TITLE  to 
land  is  one  of  such  character  as  assures  to  the  purchaser  the  quiet 
and  peaceable  enjoyment  of  the  property,  free  from  encumbrance. 
(Barnard  v.  Brown,  432.) 

2.  VENDOR  AND  PURCHASER.— TITLE  BY  ADVERSE  POS- 
SESSION is  a  marlcetable  title.    (Barnard  v.  Brown,  432.) 

3.  VENDOR  AND  PURCHASER— MARKETABLE  TITLE.— 
TITLE  BY  ADVERSE  POSSESSION  is  sufficient  to  meet  a  contract 
for  the  sale  of  land  assuring  to  the  purchaser  a  title  which  is  rjar- 
ketable  and  free  from  doubt,  together  with  the  quiet  and  peaceable 
enjoyment  of  the  property.    (Barnard  v.  Brown,  432.) 

4.  VENDOR  AND  PURCHASER^CONTRACTS-MARKET- 
ABLB  TITLE.— A  purchaser  of  land  under  a  contract  requiring  the 
vendor  to  execute  and  deliver  a  good  and  sufficient  warranty  deed, 
BO  as  to  convey  the  land  in  fee  and  unincumbered,  is  entitled  to  a 
good  and  marlvctable  title  merely,  and  is  not  entitled  to  a  perfect 
record  title.    (Barnard  v.  Brown,  432.) 

5.  EVIDENCE  — BURDEN  OF  PROOF  —  INNOCENT  PUR- 
CHASER.— As  a  general  rule,  the  burden  of  proving  that  one  is  an 
innocent  purchaser  without  notice  of  prior  equities  Is  on  the  pur- 
chaser, yet  when  a  subsequent  purchaser  proves  his  purchase  and 
payment  for  the  land,  the  onus  shifts  to  the  person  asserting  the 
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f-qulty  or  encumbrance  to  show  notice  thereof  to  the  purchaser. 
<Block  etc.  Iron  Co.  v.  Holconib-Brown  Co.,  319.) 

6.  VENDOR  AND  PURCHASER— PURCHASE  FROM  EXBC- 
UTOK— ESTOPPEL.— A  vendee  in  possession  of  the  property  of 
an  estate  of  a  deceased  person  acquired  under  purchase  from  an 
executor  or  administrator  cannot  retain  such  possession  and  defend, 
when  sued  for  the  purchase  money,  on  the  ground  that  the  executor 
or  administrator  from  whom  he  purchased  and  received  possession 
had  no  authority  to  make  the  sale  and  could  convey  no  title.  (Union 
Stave  Co.  v.  Smith,  140.) 

7.  VENDOR  AND  PURCHASER— ESTOPPEL  TO  DENY  AU- 
THORITY OF  VENDOR  TO  CONVEY.— If  a  person  in  possession 
of  land,  not  claiming  it  in  his  own  right,  sells  it  for  a  consideraton, 
and  puts  the  vendee,  who  has  knowledge  of  his  vendor's  title,  in 
possession,  such  vendee  cannot,  without  surrendering  possession, 
defend  against  the  recovery  of  the  purcliase  price  by  his  vendor, 
upon  the  ground  that  the  latter  had  no  authority  to  sell,  and  con- 
veyed no  title.    (Union  Stave  Co.  v.  Smith,  140.) 

8.  RESCISSION  OF  A  CONTRACT  TO  PURCHASE  LAND- 
COVENANTS  OF  WARRANTY.— If  a  purchaser  of  real  property 
receiving  a  conveyance  with  covenants  of  warranty  enters  into  pos- 
session thereof,  and  neither  fraud  nor  insolvency  is  imputable  to  his 
grantor,  a  court  of  equity  will  not  decree  a  rescission  of  the  con- 
tract for  failure  of  title,  because  the  purchaser  is  protected  by  his 
covenants.     (Fields  v.  Clayton,  189.) 

9.  CONVEYANCE.— THE  REFUSAL  OF  A  GRANTOR  TO  COR- 
RECT A  MISTAKE  In  a  description  of  property  conveyed  by  him 
with  covenants  of  warranty  and  of  which  his  grantee  has  taken 
and  holds  possession,  while  it  may  amount  to  a  breach  of  such  cov- 
enant, does  not  entitle  the  grantee  to  a  rescission.  His  remedy  is  by 
an  action  on  his  covenants  or  a  suit  to  reform  the  conveyance. 
(Fields  V.  Clayton,  189.) 

10.  RESCISSION.— THE  GRANTOR  OF  LAND  DOES  NOT  AS- 
SENT TO  A  RESCISSION,  where  he  takes  a  mortgage  from  the 
grantee  to  secure  the  payment  of  the  purchase  price,  by  conveying 
the  same  realty  to  a  third  person  subject  to  the  equity  of  redemp- 
tion of  the  first  g:rantee  and  mortgagor.     (Fields  v.  Clayton,  189.) 

11.  VENDOR  AND  PURCHASER  —  MISTAKE —  TITLE  IN 
UNITED  STATES-DUTY  OF  VENDEE.— If  one  sells  land,  to 
which  he  Is  supposed  to  have  a  good  title,  but  the  purchaser  sub- 
sequently ascertains  that  the  title  Is  In  the  United  States,  and  nw. ; 
the  land  is  open  to  entry,  he  is  under  no  duty  or  obligation,  legal  or 
equitable,  to  the  vendor  to  enter  the  land  for  hlni  and  perfect  the 
title  for  the  latter's  benefit.    (Frix  v.  Miller,  57.) 

12.  VENDOR  AND  PURCHASER— COLLUSIVE  EVICTION- 
ACTION  FOR  BREACH  OF  WARRANTY.— A  collusive  eviction  is 
of  no  foa-ce  or  effect  in  an  action  for  a  breach  of  waiTanty.  If  the 
<olluslon  appears,  the  action  cannot  be  sustained.  (Frix  v.  Miller, 
57.) 

1.*^.  VENDOR  AND  PURCHASER— EVICTION  UNDER  TITLE 
PARAMOUNT— BAR  TO  ACTION  FOR  BREACH  OF  WAR- 
RANTY.—The  loss  of  land  by  eviction  under  a  paramount  title  Is 
purely  a  matter  of  legal  cognizance,  and  an  eviction,  pretended  and 
n<it  real,  la  pleadable  in  bar  to  an  action  for  a  breach  of  warranty. 
(Frix  V.  Miller.  57.) 

14.  VENDOR  AND  PURCHASER^EVICTION  UNDER  TITLE 
PARAMOUNT— BAR    TO    ACTION     FOR     BREACH     OF     v 
BANTY— ILLUSTRATION.— If  land,  after  Its  purchase,  is  discov- 
ered to  be  puUic,  and  the  buyer's  son,  without  fraud  or  collusion 
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with  his  father,  enters  It  as  a  homestead  solely  for  his  own  ii55e, 
the  fact  that  neither  one  informs  the  vendor  of  the  public  character 
of  the  land  does  not  affect  the  purchaser's  right  of  action  for  a 
breach  of  warranty,  if  he  is  evicted  by  his  son,  or  surrenders  pos- 
session to  him  under  the  latter's  paramount  title  so  acquired,  out 
a  fraudulent  or  collusive  eviction  would  be  a  defense.  (Friz  v.  Mil- 
ler, 57.) 

WAGES. 

1.  WAGES— PRIORITY  OP  CORPORATION  BMPIX)YES 
OVER  BONDHOLDERS— RECEIVER.— THE  EQUITABLE  DOC- 
TRINE that  employes  of  a  corporation,  which  has  passed  into  tlie 
hands  of  a  receiver,  on  a  bill  for  foreclosure,  and  the  like,  filed  by, 
or  in  behalf  of,  the  holders  of  its  bonded  indebtedness,  secured  by 
mortgage  or  deed  of  trust,  are  given  a  preference,  or  priority  of 
payment,  over  the  bondholders,  in  respect  to  wages  earned  within 
a  short  period  before  the  appointment  of  the  receiver,  is  not  con- 
fined to  railway  corporations,  but  applies  to  private  corporations, 
such  a  mining  and  colce  manufacturing  concern.  (Drenuen  v. 
Mercantile  Trust  etc.  Co.,  72.) 

2.  WAGES— PRIORITY  OF  CORPORATION  EMPLOYES 
OVER  BONDHOLDERS— RECEIVER— DIVERSION  OF  GROSS 
INCOME.— If  a  private  corporation,  such  as  a  mining  and  colie 
manufacturing  concern,  passes  into  the  hands  of  a  receiver,  on  a 
bill  for  foreclosure,  filed  by  the  trustee  of  the  holders  of  its  bonded 
Indebtedness,  which  is  secured  by  a  deed  of  trust,  and  the  gross 
income  of  the  corporation  has  been,  in  one  form  or  another,  divert- 
ed from  the  payment  of  wages  due  its  laborers  and  operatives,  and 
converted,  directly  or  indirectly,  to  the  use  and  benefit  of  the  bond- 
holders, such  wages,  and  the  accounts  of  supply  or  materialmen, 
for  labor  done  and  supplies  furnished  recently  before  the  appoint- 
ment of  the  receiver,  are  entitled,  in  equity,  to  preference  and  pri- 
ority of  payment  over  the  bondholders.  (Drennen  v.  Mercantile 
Trust  etc.  Co.,  72.) 

3.  WAGES— PRIORITY  OF  CORPORATION  EMPLOYES 
OVER  BONDHOLDERS— RECEIVER— PREFERENCE  AS  TO 
"MONEYED  ASSETS."— If  laborers  to  whom  wages  are  due  from 
a  private  corporation,  intervene,  by  petition,  in  a  pending  suit  for 
the  appointment  of  a  receiver  and  the  foreclosure  of  a  mortgage 
given  to  secure  the  company's  bonded  indebtedness,  averring  that 
the  company,  when  the  receiver  was  appointed,  held  and  owned 
accounts  or  claims  for  products  sold,  fpr  a  large  amount,  such  ac- 
counts, or  their  proceeds,  constitute  "moneyed  assets,"  which  arc 
a  part  of  the  gross  earnings  of  the  corporation,  and  they  belong  to 
the  employes  in  preference  to  the  bondholders.  If  they  are  still 
uncollected  in  the  hands  of  the  receiver,  the  petitioners,  under  a 
general  prayer  for  relief,  are  entitled  to  have  their  claims  charged 
upon  them;  if  they  have  been  collected  and  the  money  is  in  the 
hands  of  the  receiver,  the  petitioners  are  entitled  to  have  their 
debts  paid  out  of  it;  and  if  their  proceeds  have  been  paid  to  the 
bondholders,  or  expended  In  the  administration  of  the  receivership, 
the  claims  of  the  petitioners,  under  a  special  prayer  for  relief, 
should  be  made  a  charge  on  the  corpus  of  the  mortgaged  property, 
and  paid  out  of  the  first  moneys  coming  into  the  hands  of  the  re- 
ceiver.   (Drennen  v.  Mercantile  Trust  etc.  Co.,  72.) 

4.  WAGES— PRIORITY  OF  CORPORATION  EMPLOYES 
OVER  BONDHOLDERS- RECEIVER— EQUITY  MUST  BB 
SHOWN.— Wages  and  accounts  of  laborers  and  employes  of  a  cor- 
poration, accruing  recently  before  the  appointment  of  a  receiver. 
are,  under  proper  averments  and  proof,  enforceable  to  the  extent 
that  the  work  or  services  performed  contributed  to  the  permanent 
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•.mprovenient  or  betterment  of  the  property,  or  were  necessary  to 
keep  it  a  "going  concern,"  but  the  equity  of  the  laborers  or  em- 
ployes, as  against  bondholders,  cannot  be  supported  on  either  of 
these  grounds  unless  the  petition  states  the  facts  justifying  it. 
(Drennen  v.  Mercantile  Trust  etc.  Co.,  72.) 

WAIVER. 

Bee  Oontracts,  6;  Insurance,  22-28;  Negotiable  Instruments,  10,  24; 

Process,  3. 

WAREHOUSEMEN. 
See  Carriexs,  3. 

WARRANTS. 
8ee  liandamus,  8,  9;  Municipal  Ck>rporat!oii8,  18. 

WASTE. 
8ee  Execution,  22. 

(WATERWORKS  AND  WATER  COMPANIES. 

1.  WATER  COMPANIES— PURPOSE  OF— HOW  TO  BE  DE- 
TERMINED.—The  purposes  and  powers  of  an  incorporated  canal 
company  to  carry  water  must  be  determined  from  its  charter,  and 
not  from  the  opinions  of  witnesses.  (North  Point  etc.  Irr.  Co.  v. 
Utah  etc.  Canal  Co.,  607.) 

2.  WATER  COMPANIES— CHARTER  OF— WHAT  CONSTI- 
TUTES.—If  a  canal  company,  with  a  special  charter,  and  organized 
to  carry  water,  is  incorporated  under  the  general  laws  of  the  state, 
its  articles  of  incorporation,  under  such  laws,  have  the  effect  of  a 
charter,  and  in  them  its  purposes  and  powers  must  be  found.  (North- 
Point etc.  Irr.  Co.  v.  Utah  etc.  Canal  Co.,  607.) 

3.  WATER  COMPANIES— POWERS  WHICH  MAY  BE  EXER- 
CISED.—A  corporation,  organized  under  the  general  laws  of  the 
state,  such  as  a  canal  company  to  carry  water,  can  exercise  only 
such  powers  as  are  expressly  moutioned  in  its  charter,  and  such  as 
may  be  necessary  to  execute  those  expressed.  (North  Point  etc.  Irr. 
Co.  V.  Utah  etc.  Canal  Co.,  607.) 

4.  WATER  COMPANIES  —  INCONSISTENT  RIGHTS  —  BE- 
FOULING WATER— EXCLUSION.— Two  rights,  which  are  per- 
fectly inconsistent,  cannot  be  enjoyed  together.  Thus  a  canal  can- 
not be  used  to  carry  water  fit  for  irrigation  and  water  unfit  for 
Irrigation  at  the  same  time,  for  a  use  of  it  for  one  of  the  purposes 
Is  an  exclusion  of  the  otlior.  Hence,  if  an  Incorporated  canal  com- 
pany is  authorized,  by  its  charter,  to  divert  water  from  a  stream, 
to  prevent  overflow,  and  also  for  the  purpose  of  Irrigation  and  culti- 
vation of  lands,  the  use  of  Its  canal  for  the  drainage  of  water  unfit 
for  Irrigation  excludes  the  use  of  Its  water  for  Irrigation  or  domestic 
purposes,  and  tlie  drainage  through  it  of  water  unfit  for  irrigation 
is  therefore  excluded.  (North  Point  etc.  Irr.  Co.  v.  Utah  etc.  Canal 
Co..  607.) 

5.  WATPR  COMPANIES  —  CONTAMINATED  SEEPAGE  — 
RIGHT  TO  CONDUCT  INTO  PURE  WATER  CANAL.— Canal  com- 
panies have  no  right  to  conduct  water  through  their  canals  onto 
lands  irrigated  by  them,  and  then,  by  means  of  drain  ditches,  con- 
duct the  seepage  and  surplus  water  therefrom,  rendered  unfit  for 
Irrigation  or  domestic  uses  by  contract  with  alliallue  or  mineralized 
matter,  Into  a  canal,  out  of  which  persons  have  the  right  to  take 
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-?rater  for  nseful  purposes.  (North  Point  etc.  Irr.  Co.  v.  Utah  etc 
•Canal  Co..  607.) 

6.  WATER  COMPANIES-RIGHT  TO  CUT  RIM  OF  LAKE.— 
The  fact  that  a  lake  overflows  Its  rim,  when  the  water  Is  high,  and 
that  water,  unfit  for  irrigation  or  domestic  purposes,  runs  therefrom 
Into  a  canal  from  which  persons  have  the  right  to  talie  water  for 
useful  purposes,  does  not  authorize  another  canal  company  to  cut  a 
drain  ditch  through  the  rim,  or  higher  Intervening  ground,  and  con- 
duct such  water  as  will  not  overflow  into  the  canal  intended  to  carry 
water  for  useful  purposes.  (North  Point  etc.  Irr.  Co.  v.  Utah  etc. 
Canal  Co.,  607.) 

7.  WATER  COMPANIES  —  SEEPAGE  WATER— DUTY  TO 
CONTROL. — A  canal  company  which  diverts  water  from  a  stream 

^or  the  purpose  of  irrigation  must,  xmder  the  statutes  of  Utah,  con- 
trol the  seepage  and  surplus  water  from  la*ids  irrigated  by  it  so  as 
not  to  injuriously  affect  the  rights  of  others.  (North  Point  etc.  Irr. 
Co.  V.  Utah  etc.  Canal  Co.,  607.) 

8.  WATER  COMPANIES— GRANT  BY,  OF  RIGHT  TO  TAKE 
"WATER.— An  Incorporated  canal  company,  having  authority,  under 
Its  charter,  to  use  its  canal  for  the  purpose  of  Irrigation  as  well 
as  drainage,  may  lawfully  grant  a  right  to  take  water  from  its 
canal  for  irrigation  and  domestic  purposes,  and  to  construct  dama 

;and  gates  to  divert  It.  (North  Point  etc.  Irr.  Co.  v.  Utah  etc.  Canal 
Co..  607.) 

9.  WATER  COMPANIES— RATIFICATION  OF  CONTRACT 
TO  TAKE  WATER.— If  an  incorporated  canal  company  verbally 
grants  to  an  unincorporated  association  owning  a  canal  the  right 
to  take  water  from  its  canal  for  irrigation,  culinary,  and  other 
^domestic  purposes,  and  the  association  soon  afterward  becomes  an 
incorporated  irrigation  company,  succeeding  to  the  property  and 
rights  of  the  unincorporated  association,  the  canal  company,  by  en- 
tering into  a  written  contract  with  the  newly  incorporated  company, 
granting  it  the  right  to  take  water  from  its  canal  for  the  same  pur- 
poses, thereby  ratifies  the  verbal  agreement.  (North  Point  etc.  Irr. 
Co.  V.  Utah  etc.  Canal  Co..  607.) 

10.  WATER  COMPANIES— MISTAKE  AS  TO  GRANTEE  IN 
CONTRACT  TO  TAKE  WATER.— If  an  incorporated  canal  com- 
pany grants  a  right  to  take  water  from  its  canal  for  irrigation,  cul- 
inary and  other  domestic  purposes,  but,  by  mistake,  the  name  of 
an  unincorporated  association,  owning  a  canal,  is  used  as  grantee 
instead  of  its  successor  in  interest,  an  incorporated  irrigation  com- 
pany, it  being  the  intention  of  both  parties  to  have  tlie  grant  made 
to  the  irrigation  company,  it  must  be  held  that  the  contract  waa 
made  with  the  incorporated  company.  (North  Point  etc.  Irr.  Co.  v. 
Utah  etc.  Canal  Co.,  607.) 

WATERS  AND  WATERCOURSES. 

1.  WATERS— ACTION  —  SUFFICIENCY  OF  COMPLAINT.— 
The  allegations  of  a  complaint,  in  a  suit  brought  to  determine  the 
plaintiff's  right  to  the  use  of  water  from  a  stream,  are  sufficient  to 
■withstand  a  general  demurrer,  where  ownership,  invasion  of  right, 
and  injury  are  clearly  and  distinctly  alleged,  for  a  cause  of  action 
Is  stated,  at  least  in  general  terms,  although  there  is  no  distinct  al- 
legation as  to  how  the  plaintiff  became  the  owner  of  the  water  right, 
whether  by  appropriation,  adverse  user  or  purchase.  His  title  may 
l>e  shown,  by  proof,  under  such  general  allegations.  (Hague  v.  Nephi 
Irr.  Co.,  634.) 

2.  WATERS,  NAVIGABLE— QUALIFIED  TITLE  OF  OWNER 
3:0  SUBMERGED  LANDS.— The  title  of  a  riparian  owner  to  sub- 
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merged  lands  along  navigable  waters,  and  his  right  of  access  there- 
to, are  subject  to  the  paramount  right  of  the  United  States  to  use 
the  lands,  without  compensation  to  the  owner,  in  such  manner  as  it 
shall  determine  to  be  necessary  in  aid  of  navigation.  (Scran ton  v^ 
Wheeler,  484.) 

3.  WATERS— DIVERSION— RIGHT  TO  CHANGE  PLACB  OP. 
If  a  prior  appropriator  of  water  in  a  stream,  and  a  subsequent  ap- 
proprlator,  are  each  entitled  to  a  certain  portion  of  the  stream., 
neither  can  change  the  place  of  diversion  so  as  to  injuriously  afTect 
the  rights  of  the  other.  (Hague  v.  Nephi  Irr.  Co.,  634.) 

4.  WATERS— DIVERSION— RIGHT  TO  CHANGE  PLACE  OF^ 
One  who  is  entitled  to  the  use  of  water  flowing  In  a  stream,  and 
who  has  diverted  it,  may  change  the  place  of  diversion,  if  such, 
change  causes  no  Injury  to  the  rights  of  others  previously  acquired; 
but  it  is  otherwise  when  the  rights  of  a  subsequent  appropriator 
are  Injuriously  affected  by  the  change.  (Hague  v.  Nephi  Irr.  Co., 
634.) 

6.  WATERS— APPROPRIATION— EXCESS.— If  persons  divert 
the  waters  of  a  stream,  for  domestic  purposes  and  irrigation^ 
In  larger  quantities  than  Is  necessary  for  the  uses  Intended,  th» 
excess  may  be  appropriated  by  the  owner  of  a  mill  for  manufactur- 
ing purposes,  or  so  much  thereof  as  may  be  necessary  for  his  use^ 
(Hague  V.  Nephi  Irr.  Co.,  634.) 

6.  WATERS— APPROPRIATION  —  EXCESS.-If  more  water  ly 
diverted  from  a  stream  than  Is  necessary  to  satisfy  the  useful  ob- 
ject or  purpose  of  the  appropriation,  there  is  no  vested  right  in  such 
excess,  and  it  may  be  taken  by  a  subsequent  appropriator  for  a  use- 
ful purpose.    (Hague  v.  Nephi  Irr.  Co..  634.) 

7.  WATERS  —  APPROPRIATION  —  RESTRICTIONS.  —  What- 
ever may  be  the  quantity  of  water  diverted  from  a  stream,  the  ex- 
tent of  the  appropriation  is  limited  to  the  quantity  necessary  for  the 
purposes  for  which  the  appropriation  is  made,  and  the  Intention  to 
apply  it  to  some  useful  purpose,  without  unnecessary  delay,  must 
also  appear,  in  order  to  confer  upon  the  appropriator  a  vested  right 
thereto.     (Hague  v.  Nephi  Irr.  Co.,  634.) 

8.  WATERS— APPROPRIATION  —  TESTS.  —  Appropriation  of 
water  docs  not  mean  merely  the  diverting  of  It,  but  Includes  its  use 
for  some  beneficial  purpose.  The  appropriation,  intention  of  the  ap- 
propriator, use,  and  beneficial  purpose,  are  the  tests  which  deter^ 
mine  the  rights  acquired  by  the  diversion  of  a  stream.  (Hague  v. 
Nephi  Irr.  Co.,  634.) 

9.  WATERS— RIGHT  TO  DRAIN  SO  THAT  THEY  WILI* 
REACH  THE  LANDS  OP  ANOTHER.— The  owner  of  a  pond  has 
no  right  to  conduct  it  by  an  artificial  channel  to  a  point  on  his  own 
land,  in  close  proximity  to  his  line,  whore  it  must  permeate  the  sur- 
rounding soil  and  percolate  through  Into  his  neighbor's  lands  to  the- 
latter's  permanent  injuiy.    (Schuster  v.  Albrecht,  804.) 

10.  WATERS  —  SEEPAGE  —  RIGHT  TO  FLOW  ON  TO 
ANOTHER'S  LAND.— A  proprietor  of  higher  lands  is  entitled  to. 
the  benefit  of  the  natural  flow  therefrom,  onto  tht?  lands  of  nnntlier. 
of  surface  or  other  water  not  brought  thore  by  artificial  means,  but 
It  Is  otherwise  as  to  water  which  is  brought  thore  by  artificial 
means,  such  as  ditches.  (North  Point  etc.  Irr.  Co.  v.  Utah  etc.  Canal 
Co.,  U07.) 

11.  WATERS— SEEPAGE  FROM  IRRIGATED  LANDS.-Se€i>- 
age  from  lands,  caused  by  irrigation  water  brought  In  canals  or 
other  artificial  ditches,  cannot  be  regarded  as  natural  seepage  or 
drainage.    (North  Point  etc.  Irr.  Co.  v.  Utah  etc.  Canal  Co.,  007.) 
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12.  WATERS,  PERCOLATING.  WHAT  ARE.-Wateis  which 
have  fallen  upon  land  and  then  percolated  to  the  bedrock  and  fol- 
lowed it  until  they  passed  over  it  in  a  low  place  or  through  some 
fissure  or  hole  therein,  though  they  are  collected  together  In  a  stream 
running  through  the  fissure  or  rock,  and  afterward  pass  througli 
«ome  subterranean  passage  or  passages  and  supply  a  spring,  retain 
their  character  of  percolating  waters,  w'here  they  wander  in  aivera 
depressions  or  passages  of  unknown  location,  size,  and  direction 
until  they  finally  reach  a  river.    (Wheelock  v.  Jacobs,  659.) 

13.  PERCOLATING  WATERS  ARE  PARTS  OF  THE  EARTH 
ITSELF,  as  much  as  the  soil  and  stones,  with  the  same  absolute 
right  of  use  and  appropriation  by  the  owner  of  the  land.  Hence  a 
proprietor  of  adjoining  lauds  cannot  complain  of  a  diversion  o€  such 
waters.     (Wheelock  v.  Jacobs,  659.) 

14.  PERCOLATING  WATERS— WHETHER  CONVEYED  BY 
A  GRANT  OF  A  SPRING.— A  conveyance  of  a  spring  of  water  and 
of  certain  buildings  and  the  pipe  that  conveys  the  water  from  the 
spring  to  the  buildings  gives  no  right  to  water  before  it  reaches 
the  spring,  and  consequently  no  right  to  prevent  the  grantor  or  his 
successor  in  interest  from  diverting  percolating  waters  from  the 
spring.    (Wheelock  v.  Jacobs,  G59.) 

15.  A  PRESCRIPTIVE  RIGHT  TO  PERCOLATING  WATERS 
cannot  be  acquired.    (Wheelock  v.  Jacobs,  659.) 

See  Nuisance,  7,  8;  Railroad  Companies,  15-17;    Waterworks  and 
Water  Companies. 

WILLS. 

1.  WILLS,  NUNCUPATIVE— WHAT  CONSTITUTES— To  con- 
stitute a  nuncupative  will  each  requisite  of  the  statute  must  be 
strictly  complied  with,  and  it  must  also  be  shown  that  there  was 
present,  not  only  the  animus  testandi,  but  also  the  intent  and  mind 
to  nuncupate.    (Wiley's  Estate,  569.) 

2.  WILLS— NUNCUPATIVE— EVIDENCE  ESSENTIAL  TO  ES- 
TABLISH.—To  establish  a  nuncupative  will  it  is  imperative  that 
two  or  more  credible  witnesses,  who  were  present  at  the  speaking 
and  publishing  of  a  will,  must  declare  on  oath  that  they  were  pres- 
ent and  heard  the  testator  pronounce  the  words,  and  that  he  at 
the  same  time  desired  the  persons  present,  or  some  of  them,  to  bear 
witness  that  such  was  his  will,  or  words  to  that  effect.  Under  the 
statute,  the  desire  of  the  testator  must  be  clearly  manifested  in 
some  way  that  the  witnesses  bear  witness  to  the  will.  (Estate  of 
Grossman,  219.) 

3.  WILLS,  NUNCUPATIVE— WANT  OF  ESSENTIALS  TO.— 
In  the  absence  of  proof,  of  the  testator's  intent  to  make  a  will  then 
and  there,  and  of  an  explicit  call  upon  the  persons  present  to  bear 
witness  that  such  was  the  intended  effect  of  the  testator's  declara- 
tion, the  paper  offered  must  fail  as  a  nuncupative  will.  (Wiley's  Es- 
tate, 569.) 

4.  WILLS— NUNCUPATIVE— EVIDENCE  INSUFFICIENT  TO 
ESTABIylSH.— A  writing  prepared  from  the  testator's  dictation 
while  ill  is  not  a  nuncupative  will  though  the  words  were  spoken 
In  the  presence  of  credible  witnesses,  if  the  testator  did  not  mani- 
fest any  wish  or  desire  that  they  act  as  witnesses  to  the  words 
as  his  will,  and  such  writing  was  to  be  prepared  and  submitted  to 
the  testator  on  the  following  day,  before  which  time  he  died.  (Es- 
tate of  Grossman,  219.) 

WITNESSES. 

1.  WITNESSES— ONE  WHO  INTRODUCES  a  witness  who 
testifies  In  his  behalf  is  not  bound  by  such  testimony  as  being  that  of 
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a  credible  witness  worthy  of  belief.    (Phoenix  Assurance  Oo.  ▼.  Mc- 
Author,  154.) 

2.  DEEDS— FRAUDULENT  ACKNOWLEDGMENT— COMPE- 
TENCY OF  OFFICER  AS  WITNESS.— The  fact  that  a  justice  of 
the  peace,  knowing  of  a  fraud,  took  an  acknowledgment  of  a  deed 
by  which  the  fraud  was  to  be  carried  out,  and  said  nothing  at  the 
time  to  the  parties  defrauded,  Is  a  circumstance  that  may  affect 
Ills  credibility  with  the  jury,  but  does  not  make  him  an  incom- 
petent witness  in  a  contest  between  the  original  parties.  (Davis  y. 
Monroe.  681.) 

3.  WITNESSES.- IN  ALL  CASES  IN  WHICH  A  WIFE  Is  ad- 
missible as  a  witness  against  her  husband  she  Is  admissible  for  him. 
(Clarke  v.  State,  157.) 

4.  HUSBAND  AND  WIFE  AS  WITNESSES.— IN  A  PROSECU- 
TION FOR  ADULTERY  a  wife  Is  not  permitted  to  testify  against 
her  husband.    (Crawford  v.  State,  829.) 

5.  WITNESSES.— A  WIFE  fS  A  COMPETENT  WITNESS  TO 
TESTIFY  IN  FAVOR  OF  HER  HUSBAND  on  the  trial  of  a  charge 
against  him  of  having  beaten  her  while  pregnant,  thereby  causing 
the  death  of  her  child  after  Its  birth,  for  In  all  cases  where  personal 
injuries  are  alleged  to  have  been  committed  by  a  husbajid  or  wife 
against  each  other,  the  Injured  one  Is  an  admissible  witness  for  or 
against  the  other.    (Clarke  v.  State,  157.) 

6.  WITNESSES— EXPERT  EVIDENCE.- Witnesses  who  have 
had  from  eight  to  twenty-five  years'  experience  In  manufacturing, 
handling,  dealing  In,  and  shipping  condensed  milk  are  competent 
as  experts  to  testify  as  to  the  effect  of  transferring  such  milk  from 
refrigerator-cars  to  box-cars,  and  carrying  It  a  long  distance  in  tha 
laUer.    (St  Lonla  etc.  By.  Co.  r.  Elgin  etc.  Milk  Ga,  23&) 

Bee  Assanlt,  1. 
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